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INTRODUCTION

| enthusiastically support the concept of all appeals from the Board of Immigration
Appeals ("BIA") being consolidated in the Federal Circuit Court of Appeals. Consolidation
of BIA appeals in the Federal Circuit would result in national standards being applied in
these cases. It would also benefit the Ninth Circuit, which presently has over 6,500 BIA
appeals on its docket.

HAVING BIA CASES HEARD BY A SINGLE CIRCUIT COURT IS SOUND POLICY

Currently, Board of Immigration Appeals (BIA) cases are heard by a number of
federal circuit courts, with the largest proportion heard by the Ninth Circuit.

It has been proposed that BIA appeals be consolidated for review by the Federal
Circuit Court of Appeals.

If these appeals were to be referred to the Federal Circuit for consideration, a more
uniform national case law would likely develop in this area.

Consolidating all immigration appeals before the United States Court of Appeals for
the Federal Circuit will produce a level of consistency and uniformity currently absent in the
way federal appellate courts approach immigration appeals. Given the enormous volume of
immigration appeals currently pending before the circuit courts, we cannot continue to allow
cases to be resolved under different standards of review, or different interpretations of the
substantive law.

For example, depending on your geographic location, there are varying levels of
deference given to an Immigration Judge’s finding of fact and adverse credibility
determination. There are currently over 12,000 immigration appeals pending before the
federal circuit courts; an immigration judge’s finding of fact in one geographic location
should not be reviewed with a different standard than an immigration judge’s finding of fact
in another geographic location. This problem was highlighted in the Ninth Circuit case,
Kaur v. Ashcroft, 379 F.3d 876 (9th Cir. 2004) (Tallman, J., dissenting). Another more
substantive example would be to look at the law regarding the retroactive application of
8 241(a)(5) of the Immigration and Nationality Act (“INA”), 8 U.S.C. §1231(a)(5). Section
241(a)(5) is the reinstatement provision of the INA; it provides that a prior order of removal
may be reinstated against an alien who has illegally re-entered the United States. It also bars
such alien from applying for any form of relief under Chapter 12 of Title 8. Seven circuits,
including the First, Third, Fourth, Fifth, Eighth, Tenth, and Eleventh, have all held that
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8 241(a)(5) applies retroactively, thereby allowing the government to reinstate a prior
deportation and exclusion order of aliens who happened to unlawfully reenter the United
States before the enactment of the Illegal Immigration Reform and Immigrant Responsibility
Actof 1996. In comparison, both the Ninth and the Sixth Circuits have held that § 241(a)(5)
does not apply retroactively.

Finally, there is another important issue that has raised differing views among the
circuits. This issue is whether an alien-parent, who does not personally have a well-founded
fear of persecution, may derivatively seek asylum based on the possible persecution of the
alien’s United States-citizen child. The Seventh Circuit, in Oforji v. Ashcroft, 354 F.3d 609
(7th Cir. 2003), denied such a claim. Nevertheless, under Ninth Circuit case law, there is
support for such an argument. See Abebe v. Gonzales, 432 F.3d 1037 (9th Cir. 2005);
Tchoukhrova v. Gonzales, 404 F.3d 1181 (9th Cir. 2005).

Adjudicating immigration appeals before one court will strengthen jurisprudence in
this area of the law and produce consistent standards applied uniformly nationwide.

Furthermore, the Federal Circuit would unquestionably soon have an expertise in
addressing these appeals, unmatched by any other circuit.

Depending upon whether all pending BIA appeals are transferred to the Federal
Circuit or only future BIA appeals, the impact on the two circuits with the largest number of
BIA appeals would be quite apparent. For example, the Ninth Circuit has over 6,500 BIA
appeals currently pending before it. The Second Circuit Court of Appeals has another 2,000
BIA appeals on its docket.

Although some opposition to this proposal has been based on the argument that the
Federal Circuit, in Washington, D.C., is inaccessible to litigants and attorneys, the Federal
Circuit can sit at any location in the United States where any of the various circuit courts are
authorized to sit. 28 U.S.C.8§ 48. Federal Circuit panels could sit regularly in the busiest
cities.

The Ninth Circuit Court of Appeals copes with the enormous number of BIA appeals
through the use of staff attorneys. Certainly the Federal Circuit could utilize similar
resources.

Obviously, additional judgeships would be needed for the Federal Circuit. No
referral of BIA cases should commence until such judgeships are provided for.

In addition to such consolidation serving sound public policy, another important
benefit would be derived therefrom. The Ninth Circuit Court of Appeals, which is currently
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suffering from a staggering caseload, would benefit by the removal of BIA appeals from its
docket.

THE CONSOLIDATION OF BIA APPEALS IN THE FEDERAL CIRCUIT WOULD
GIVE THE NINTH CIRCUIT MUCH RELIEF

It is undeniable that the Ninth Circuit's population and caseload are vastly
disproportionate to those of all other circuits.

Caseload.

The Ninth Circuit currently has pending nearly 17,000 appeals. Although the Ninth
Circuit is but 1 of 12 geographical federal circuit courts, it has 28% of all pending federal
appeals. (See Attachment A).

Consolidation of BIA appeals in the Federal Circuit, including pending cases, would
reduce the Ninth Circuit's caseload by over 6,500 cases.

At the end of September 2005, there were 6,583 filed appeals from the Board of
Immigration Appeals in the Ninth Circuit out of a total of over 16,000 filed appeals. (See
Attachment B). If the Ninth Circuit were to schedule oral argument for these appeals as they
are filed, it would overwhelm the circuit and cause needless delay in other important pending
appeals. Direct criminal and habeas corpus claims in which the petitioner is imprisoned are
time sensitive matters that also require efficient resolution. Appeals of preliminary
injunctions also must be handled in an expedited manner. The Ninth Circuit is running out
of resources to effectively handle over half the immigration appeals of this nation while still
providing prompt and just adjudication of the cases which make up the rest of its docket.
Transferring BIA appeals to the Federal Circuit would not only allow these immigration
appeals to be more effectively and efficiently resolved, but it would free the Ninth Circuit
to concentrate on appeals in other matters where delay also jeopardizes the rights and
freedom of parties to those appeals.

Decisional Time.

According to the latest statistics from the Administrative Office of the U.S. Courts,
unguestionably as a result of the enormous caseload, the Ninth Circuit is now dead last in
decisional time, when measured from the time of filing of notice of appeal to disposition.
This is, of course, the only time period of importance to litigants. The Ninth Circuit is 2
months slower than the next slowest circuit in decisional time using this measurement. (See
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Attachment C).

Population.

The Ninth Circuit presently contains over 58 million people. This represents one-
fifth of the population of the United States. The Ninth Circuit has 27 million more people
than the next largest circuit. (See Attachment D). This vast population unquestionably
contributes to the Ninth Circuit's disproportionate caseload.

Judgeships.

Because of the confluence of an enormous circuit population and circuit caseload, the
current Ninth Circuit has 28 authorized active circuit judgeships and is in need of at least 7
more. The next largest circuit has 17 active circuit judgeships; the average circuit has less
than 13 active circuit judgeships.

With 7 more authorized active circuit judgeships, the Ninth Circuit would have twice
as many judgeships as the next largest circuit and nearly three times as many judgeships as
most other circuits.

Limited en banc.

Because the Ninth Circuit has so many judges, it, alone of all federal circuits, must
sit en banc with fewer than all active circuit judges. Until this year, 11 active circuit judges
participated in "limited" or "mini-" en banc hearings. When the Commission on Structural
Alternatives for the Federal Courts of Appeals ("White Report™) was issued on December 18,
1998, it commented that few en banc cases were closely decided. (White Report, at 35).
However, that is certainly no longer the case. Since the White Report was issued, more than
1/3 of all Ninth Circuit en banc decisions have been by 6-5 or 7-4 margins.

The recent change in Ninth Circuit rule, resulting in 15 active circuit judges now
sitting "en banc," is still 13 less than the number of authorized active circuit judges for the
Ninth Circuit. Former U.S. Supreme Court Justice Sandra Day O'Connor wrote to the White
Commission in 1998 that an en banc hearing with less than all active circuit judges
participating could not serve the purpose of a full en banc hearing. (See Attachment E).



Reversals by Supreme Court.

In 1998, U.S. Supreme Court Justice Antonin Scalia wrote to the White Commission,
pointing out that the Ninth Circuit is the most reversed circuit and the most unanimously
reversed circuit. (See Attachment F).

Since the White Report was issued, the Ninth Circuit has continued to be the most
reversed circuit. Perhaps even more strikingly, since the White Report was issued, the Ninth
Circuit has been unanimously reversed nearly 60 times. (See Attachment G). Most of these
cases were never heard en banc by the Ninth Circuit.

Post-White Report increase in population and caseload.

While the Ninth Circuit now has nearly 17,000 pending appeals and decides the law
for a population of 58 million people, when the White Report was issued in 1998, the Ninth
Circuit's caseload was about 8,600 appeals and the population in the Ninth Circuit was
51,453,880. (White Report, at 27, 32).

CONCLUSION
At the present time, public policy commends a consolidation of BIA appeals in the

Federal Circuit. Thank you for the opportunity to present my comments to you regarding
these very important measures.
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Pending Cases by Circuit* - December 2005
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Dispositional Time in Months - Circuit Courts, Dec. 2005*
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* Based on United States Courts Statistical Tables for the 12-month period ending December 31, 2005, Table B4.
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Circuit Populations (in millons)*
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Supreme Qonst of the Pnited States
Washington, B, §. 20543

CHAMBERE OF
JUSTICE SANDRA DAY O'CONNOR June 23, 1998

Justice Byron R. White

Chair, Commission on Structured
Alternatives for the Federal
Courts of Appeals

Thurgood Marshall Building

One Columbus Circle, N.E.

Washington, D.C. 20544

Dear Byron:

You have written to invite me to offer any
thoughts or suggestions I might have regarding the
Commission's work. My comments will doubtlessly echo
those of others who have addressed the Commission, but I
am pleased to offer some general observations.

Our nation has long been proud of its federal
court system. The federal courts have traditionally been
perceived as of the highest quality. The ability of the
federal circuits to continue to perform work of the
highest caliber, however, has recently been placed under
the strain of a large number of unfilled vacancies. I
serve as the Circuit Justice for the Ninth Circuit and, as
you know, there are today seven unfilled wvacancies on the
Ninth Circuit Court of Appeals, and ten on 1its District
Courts. These vacancies obviously have a negative effect
on the ability of the Ninth Circuit to carry out its work
in a timely manner. The Chief Justice has already spoken
to this issue, and I share his concerns.

The pressures on the federal courts have been
escalating rapidly because Congress has been enacting
broad provisions under federal law criminalizing conduct
historically regulated under state and local police
powers. The result has been a significant expansion of
federal court jurisdiction. All of this makes the work of
your Commission very important indeed.

With respect to the Ninth Circuit in particular,



in my view the circuit 1is simply too large. It embraces
nearly one-fifth of our nation’s population. It handles
roughly one out of every five appeals in the federal
system. With 28 appellate judges, it is nearly twice the
size of the next largest circuit. Because of 1its | o
cumbersome size, the Ninth Circuit alone among the federal
circuits is currently forced to use en banc panels
comprised of eleven selected judges. JSee 92 Stat. 1663,

Rule 35-3 (CAS 1994).

Such panels, representing less than one-half of
the authorized number of judges, cannot serve the purposes
of en banc hearings as effectively as do the en banc
panels consisting of all active judges that are used in
the other circuits. It is important to the federal system
as a whole that the Courts of Appeals utilize en banc
review to correct panel errors within the circuit that are
likely to otherwise come before the Supreme Court. It is
also important that every circuit review en banc 1ts rules
that are in conflict with other circuits in order to
examine the wisdom of perpetuating the conflict. The
Ninth Circuit resolved only eight out of 4,841 cases en
banc in the twelve months ending September 30, 1357.
During that same period, this court granted hearing on 25
cases from CA9, and summarily decided 20 more. These
numbers suggest that the present system in CADS is not
meeting the goals of en banc review.

In my view, some division or restructuring of the
Ninth Circuit seems appropriate and desirable. I have no
particular suggestion regarding how that division should be
drawn, but I hope that the Commission will take a fresh
and independent look at the alternatives. It is human nature
that no circuit is readily amenable to changes in |
boundary or personnel. We are always most comfortable
with what we know, and it is unrealistic to expect much
sentiment for change from within any circuit. The main
difficulty I expect that the Commission may encounter when
weighing the alternatives is the size in population of
California, which, even if all alone, would continue to be
the largest of the federal circuits. In some proposals I
have seen.it suggested that Arizona be placed with non-
contiguous areas in the Pacific Northwest. I find that pro-
posal troublesome. Perhaps Arizona could be placed in
the Tenth Circuit, although I am aware that judges in the
Tenth Circuit are opposed to such a change. Or perhaps
california itself could be divided and placed within two



different circuits.

There are also other proposals for setting up
separate divisions within CA9, or for setting up some
district court appellate panels to handle most of the

error correction part of the appellate review process.
These approaches are untried but should be weighed along

with the other options.

If you believe I can be of any more specific
assistance, I will be pleased to respond. You have an

unenviable task.

Sincerely,

S ls e Doy gt

Sandra Day O'Connor
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Bupreme Gourt of te nited Bluates
Washinglon, B. §. 205%3

CHAMBERS OF AUQ,USt 21, 1998

JUSTICE ANTONIN SCALLA

The Honorable Byron R. White

Chairman, Commission on Structural Alternatives
for the Federal Courls of Appeals

Thurgood Marshall Building

One Columbus Circle, N. E.

Wagshington, D. €, 20544

Dear Byron:

I have refrained from conveying to yout my views concerning realipnment of the Ninth
Circuil, since I think it unlikely that [ can contribute any fact or consideration that you and the
distinpuished membcers of your commission are not already aware of. However, after reading the
thoughtful letter of Justice Kennedy—who does have special expertise on the subject—] find
myself so thoroughly in agreement with his analysis that I must send along a seconding state-
ment,

I will add to what he has said only two points: First, the function of cn banc hearings-——
which the current size of the Circuit discourages, and the incomplete and random nature of its en
banc pancl deprives of predictability—is not only to climinate intra-circuit conflicts, but also to
correct and deter panel opinions that are pretty clearly wrong (which occasionally occur, of
coursc, in any Circuit). The disproporlionate scgment of this Court’s discretionary docket that is
consistently devoted to reviewing Ninth Circuit judgments, and to reversing them by lop-sided
margins, suggests that this error-reduction function is not being performed efTectively. The
following figures are compiled from the statistics maintained by the Clerk’s Office:

October Total SCt Argued | Reversed or l Unanlnoas | Twoor | Unarpued |
Term Cases From CA% Vacated Fewer Summary
Argu&d1 o Dlssents Reversals
1997 94 Yl 14 | 30 137 | 0
20 | 12 12 1 6
10 4 10 2
P ~ 5 | 10 1
1993 - 05 14 12 | g [ 10 0
1992 113 | 22 15 6 1 1
T e |

excludes cases where writ of certiorari was dismisscd as lrnpruwdently granted

My second point 1s that, in my judgment, this Court will have no difficulty sustaining
whatever additional caseload will be created by the addition of a Circuit, and by. the nccessity of
being especially prompt in resolving conflicts between the two Circuits containing California.
(The latter necessity could be reduced by requiring an cn banc hearing when either of the two
Circuits wishes to depart from a holding of the other.) Indeed, it may well be that the new



Circuits’ greater ability to perform what I have called the crror-reduction function will result tn a
et decrease in our business from that part of the country. Butif an increase does oceur, our
docket has been such in recent years that I am confident we can manage it. For all the very good
reasons described by ustice Kennedy, the additional effort will be well spent.

I wish you and colleagues success 1n your difficult task,

Sineerely,
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Summary of the Ninth Circuit’'s Reversal Rate by the Supreme Court

The reversal rate is compiled by Deborah Celle, Reference Librarian. It includes signed and per curiam opinions in
which the decision issued is “reversed," "affirmed in part, reversed in part,” or "vacated and remanded". It does not

include summary dispositions.

Term R ﬁﬁe q Affirmed Reversed —Raﬁ’al
2006*

%Sue i to date) 12 (13) 3 9(10) | 75% (77)
%* 18 3 9(10) | 50% (56)
2004-2005 19 3 16 84%
2003-2004 25 6 19 76%
2002-2003 24 6 18 75%
2001-2002 18 4 14 78%
2000-2001 17 5 12 71%
1999-2000 10 1 9 90%
1998-1999 18 4 14 78%
1997-1998* 17 4 13 (14) | 76% (82)
1996-1997* 21 (28) 1 20 (27) | 95% (96)
1995-1996 12 2 10 83%
1994-1995 17 3 14 82%
1993-1994 15 4 11 73%
1992-1993 24 9 15 63%
1991-1992 13 4 9 69%
1990-1991 13 3 10 7%

Page last updated: February 28, 2006
Reference phone: (415) 556-9500

Ninth Circuit Library Headquarters

Reference fax: (415) 556-4200
For info: Emily Newman (415) 556-9567  Web librarian: Elaine Thomas: (503) 326-8145

http://library.Ib9.circ9.dcn/sct/sctframes.htm




LIST OF NINTH CIRCUIT CASES UNANIMOUSLY REVERSED BY THE
SUPREME COURT, 1998-1999 TERM THROUGH 2005-2006 TERM

Term: 2005-2006 (9)

*U. S. v. Grubbs, 377 F.3d 1072 (9th Cir. 2004), rev’d, 2006 WL 693453 (2006)
(Justice Alito did not participate).

Dagher v. Saudi Refining, Inc., 369 F.3d 1108 (9th Cir. 2004), rev’d, Texaco Inc.
v. Dagher, 126 S.Ct. 1276 (2006) (Justice Alito did not participate).

McDonald v. Domino’s Pizza, Inc., 107 Fed. Appx. 18 (9th Cir. 2004), rev’d, 126
S.Ct. 1246 (2006) (Justice Alito did not participate).

Ministry of Defense and Support for Armed Forces of the Islamic Republic of Iran,
385 F.3d 1206 (9th Cir. 2004), vacated per curiam by 126 S.Ct. 1193
(2006).

*Collins v. Rice, 365 F.3d 667 (9th Cir. 2004), rev’d, 126 S.Ct. 969 (2006).

*Chavis v. LeMarque, 382 F.3d 921 (9th Cir. 2004), rev’d, Evans v. Chavis, 126
S.Ct. 846 (2006).

Olson v. U.S., 362 F.3d 1236 (9th Cir. 2004), vacated by 126 S.Ct. 510 (2005).

Espitia v. Ortiz, 113 Fed. Appx. 802, (9th Cir. 2004) rev’d per curiam, 126 S.Ct.
407 (2005).

Smith v. Stewart, 241 F.3d 1191 (9th Cir. 2001), vacated per curiam by Schriro v.
Smith, 126 S.Ct. 7 (2005).

Term: 2004-2005 (10)

Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 380 F.3d 1154 (9th Cir.
2004), vacated by 125 S.Ct. 2764 (2005).

*Mena v. City of Simi Valley, 332 F.3d 1255 (9th Cir. 2003), vacated by 125 S.Ct.
1465 (2005).

*Chevron USA v. Bronster, 363 F.3d 846 (9th Cir. 2004), rev’d, 125 S.Ct. 2074
(2005).



Broudo v. Dura Pharmaceuticals, Inc., 339 F.3d 933 (9th Cir. 2003), rev’d, 125
S.Ct. 1627 (2005).

*Abrams v. City of Rancho Palos Verdes, Cal., 354 F.3d 1094 (9th Cir. 2004),
rev’d, 125 S.Ct. 1453 (2005).

*Doe v. Tenet, 329 F.3d 1135 (9th Cir. 2003), rev’d, 125 S.Ct. 1230 (2005).

Banaitis v. Commissioner, 340 F.3d 1074 (9th Cir. 2003), rev d sub nom.
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