January 10, 2013
U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services
Office of the Director (MS 2000)
20 Massachusetts Avenue, NW
Washington DC, 20529-2000
Via e-mail: opefeedback@uscis.dhs.gov
RE:

PM-602-0077: Age-Out Protection for Derivative U Nonimmigrant
Status Holders: Pending Petitions, Initial Approvals, and Extension of
Status

Dear Director Mayorkas:
The American Immigration Lawyers Association (AILA) respectfully submits the
following comments for your consideration regarding the Interim Policy
Memorandum, PM-602-0077, Age-Out Protection for Derivative U
Nonimmigrant Status Holders: Pending Petitions, Initial Approvals, and
Extension of Status (“U Visa Age-Out Guidance” or “Guidance”). 1
AILA is a voluntary bar association of more than 12,000 attorneys and law
professors practicing, researching, and teaching in the field of immigration and
nationality law. Our mission includes the advancement of the law pertaining to
immigration and nationality and the facilitation of justice in the field. AILA
members regularly advise and represent businesses, U.S. citizens, lawful
permanent residents, and foreign nationals regarding the application and
interpretation of U.S. immigration laws. AILA appreciates the opportunity to
comment on this interim policy memorandum and believes that our members’
collective expertise provides experience that makes us particularly well-qualified
to offer views that will benefit the public and the government.
AILA welcomes the issuance of the U Visa Age-Out Guidance, as this policy will
provide much needed security for immigrant crime victims and their families.
Additionally, AILA is encouraged by USCIS’s statement that the preservation of
family unity is a benefit to law enforcement, as the principal would be more likely
to cooperate knowing family members are in status. AILA believes, however, that
the benefit of the U Visa Age-Out Guidance runs even deeper, as the
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preservation of family unity is also essential for victims to begin the healing process and rebuild their
lives. Given that victims often rely on the emotional, psychological, and economic support of family
members, especially their children, this Guidance provides much-needed stability and promise to U visa
holders.
AILA applauds USCIS’s approach to fixing the age-out problem for U derivatives who age out before
attaining the three years necessary to apply for lawful permanent residence. However, we are concerned
that several key categories of derivatives are not sufficiently helped by the Guidance, and therefore
suggest several improvements to the policy and to the pending regulations to further protect victims.
To summarize: Although the U Visa-Age-Out Guidance provides important protections for U visa
derivatives who age out after the approval of the principal’s application:
1
2
3

The U Visa Age-Out Guidance and the new regulations should dictate that the age (and other
relevant aspects of derivative status) is established at the time the U-1 principal files;
The U visa Age-Out Guidance should provide additional protections to applicants who turn 21
while the principal’s U visa application is pending; and
USCIS must address and fix the problems encountered by U derivatives who age-out while
abroad.

AILA notes that the problems facing U derivatives have unfolded in the context of an egregious delay—
seven years—in issuing U visa regulations. The fact that USCIS meets the 10,000 U visa cap each fiscal
year indicates that had the regulations been issued in a timely fashion, thousands of other crime victims
might have availed themselves of the relief intended by Congress. Moreover, during the interim relief
period, no derivatives abroad could enter the U.S. to gain status. Recognizing the ameliorative nature
of the law and acknowledging the delay in promulgating regulations to achieve its full implementation,
AILA recommends that USCIS apply as generous an interpretation as possible to achieve the law’s
purposes and goals.
1. Fixing derivative status at the time of principal filing is the best way to fulfill the statutory
language and Congressional intent, as demonstrated by USCIS past practice.
AILA notes that USCIS cites the regulations, not the statute, in support of requiring ongoing “child”
status for U derivatives through adjudication of the application. 2 While we understand that guidance
may not supersede regulations, we believe the regulations violate the statute, if USCIS is correct in its
interpretation. Therefore, we support USCIS’s plan to revise the regulations and request that USCIS
ensure that the new regulations comport with Congressional intent and USCIS past practice during the
interim relief period and the first year of the regulations’ implementation.
The regulations cited in the memorandum most gravely digress from the language and intent of the
statute by placing control of whether derivatives gain status solely in the hands of USCIS: If USCIS acts
timely on an application, a derivative may be granted status for the full 4 years. 3 If USCIS fails to act
before the child turns 21, that same derivative is no longer eligible for status and may be subject to
removal. Concerning approved U-3 derivatives who later age out, the Guidance states, “the failure to
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maintain U derivative nonimmigrant status was due to extraordinary circumstances beyond the control
of the derivative U nonimmigrant.” 4 This is as true for U derivatives who age-out before USCIS has
adjudicated their claims as it is for those who age-out after USCIS has approved them. Such arbitrary
results undermine the purpose of the law and are not supported by the statute or past USCIS practice.
Nothing in the statute explicitly requires that U derivatives remain “children” as defined by INA
§101(b)(1) until USCIS adjudicates a claim. Indeed, during the seven-year “interim relief” period prior
to issuance of the regulations, USCIS fixed derivative status at time of principal filing. 5 This approach
recognized that harm from aging out or other changes in status should result only from acts within the
petitioner’s control, and not from USCIS’s inability to adjudicate claims in a timely fashion. As noted
above, derivatives abroad could not receive status at all, so for seven years no U victims could bring
their children to the United States, even if their own interim relief applications were approved.
The 2005 amendments to the statute do not justify USCIS’s change in practice, since at the time
Congress amended the law, USCIS was measuring derivative status at the time of the principal’s U visa
filing.6 If USCIS had issued regulations in a timely fashion, as it did for trafficking victims, Congress
would have known in 2005 that it needed to fix the law. Instead, Congress, and victims applying for
status, reasonably believed they could rely on USCIS practice at the time. The agency’s later reversal of
that practice compounds the harm done by its failure to implement the law for seven years.
Children (and their parents) have no control over the aging process ; thus, USCIS’s speed in reviewing
claims now determines whether U-3 children will be considered eligible for status or deemed removable.
This inherently arbitrary result undermines the goal of the law. Often the reason victims of domestic
violence, for instance, reports the crimes committed against them is to protect their children. If a victim
cannot be certain that his or her children will at least be considered for status if the victim files while
they are still children, the U application becomes much less helpful to the victim and to law
enforcement. Congress cannot have intended to impose such a high level of uncertainty on a vulnerable
population. By failing to provide predictable protection for children, the current policy discourages
victims from seeking safety and justice and undermines the U visa’s usefulness as a tool for law
enforcement.
Recommendations:
1. USCIS, through this Guidance and regulations, should base its determination of U-3 derivative
status on the date of the U-1 principal’s filing and not on the date of adjudication or the date of
entry of the U-3 derivative.
2. USCIS should swiftly issue regulations on this issue remedying the problems caused by USCIS’s
delay in implementing the law and by its subsequent change in derivative policy.
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2. The U Visa Age-Out Guidance should provide additional protections to applicants who
turn 21 while the principal’s U visa application remains pending.
AILA is concerned about USCIS’s policy, as outlined in the Guidance, to grant deferred action to U-3
derivatives who age-out while the principal U-1’s application is pending for several reasons:
a.
b.
c.
d.

Inconsistencies in granting deferred action;
Confusion over what USCIS will consider to be “adverse factors” in granting deferred action;
Adjustment issues for both the U-1 principal and the derivative; and
Concern regarding the Guidance’s language regarding deferred action and removal proceedings.

AILA believes that if USCIS fixes the age of U-3 derivative status as of the date that the U-1 application
is filed, many of these concerns will be addressed.
A. The granting of deferred action to derivatives who age-out while the U-1 application is
pending should be consistent and fair.
As mentioned above, the Guidance acknowledges that USCIS is developing regulations to provide
protection for U-3 derivatives who age-out after turning 21 years of age while their I-918 Supplement A
petitions are pending. DHS’s precatory language to the proposed memorandum states, “Until such
regulations are promulgated, USCIS will review such petitions on an individualized case-by-case basis
predicated on the exercise of prosecutorial discretion to determine if deferred action is warranted.” 7 We
submit that if USCIS determines that a derivative has submitted prima facie evidence of his or her
eligibility for derivative U nonimmigrant status, the derivative should automatically be granted deferred
action and employment authorization until regulations are promulgated to protect qualifying U-3
derivatives.
Currently, no guidelines exist as to how USCIS will perform the case-by-case review. In the past,
attorneys have submitted requests for deferred action for U-3 derivatives who have aged out and have
obtained inconsistent results. Some were granted deferred action, and others received no decision at all.
The current process is confusing, unpredictable, and unfair, which harms victims of crimes and their
families.
CASE EXAMPLE: Applicant’s mother was the principal U Visa applicant. She filed Form I918 on May 10, 2011. She concurrently filed two Forms I-918 Supplement A to include her
daughter and son as derivatives. The daughter turned 21 in July 2012, over one year after the U
visa application was filed. The cases for the mother and son were subsequently approved, and
they were granted U status for four years. Because the daughter aged-out, her case remains
pending, and she has still not received a favorable response to her deferred action request, even
though she seemingly has no adverse factors that would prevent her
from being granted deferred action.
This derivative and her family are being punished by the lengthy processing times for U visas. The
daughter’s case should have been approved for four years because she was under 21 when the I-918
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Supplement A was filed, over a year before USCIS finally adjudicated the U request. Alternatively, she
should have been granted deferred action.
Recommendation:
If USCIS cannot make a decision on a pending I-918A Petition because it is awaiting regulations, the
derivative petitioner should automatically be granted deferred action status and employment
authorization after submitting prima facie evidence of eligibility
B. If USCIS insists on denying deferred action to eligible U derivatives, it must clarify what is
meant by adverse factors.
The U visa Age-Out Guidance indicates, “Absent adverse factors, deferred action should be reviewed
following established USCIS guidelines. Deferred action should not be permitted in any petition that
includes adverse factors, such as where the petitioner is clearly ineligible for derivative U nonimmigrant
status, has an aggravated criminal history, or otherwise poses a threat to public safety or national
security.” 8 AILA objects to USCIS denying deferred action to otherwise eligible U derivatives,
especially without any notice of what factors are considered “adverse” or the opportunity to see and
rebut derogatory evidence.
Though many U visa applicants have inadmissibility issues, this does not preclude them from U
eligibility. Prior immigration violations alone, for instance, rarely pose a problem for U approval and
should not, therefore, be sufficient reason to deny a request for deferred action. If an applicant is prima
facie eligible for a waiver under INA §212(d)(14), the applicant should be deemed prima facie eligible
for U status. AILA notes that although aggravated felonies are neither independent grounds of
inadmissibility, nor bars to U status, USCIS states that it will categorically deny deferred action to
anyone with an aggravated felony. If USCIS unilaterally denied U status on this basis, it would violate
the law. Additionally, if Congress had intended aggravated felonies to be bars to status, it would have
said so in the statute. Such per se denials in this unusual deferred action situation similarly violate the
law. If an aggravated felony can be captured as an inadmissibility ground (such as a crime of moral
turpitude), the (d)(14) waiver arguments should be considered in determining prima facie eligibility.
Finally, if USCIS denies an applicant’s request for deferred action, it must provide a reason for the
denial. Any applicant should have the opportunity to dispute any negative discretionary factors and
argue in favor of the deferred action request.
As noted before, had USCIS issued regulations in a timely fashion, or at least continued the practice it
applied to derivatives for the lengthy period before it issued regulations, aging out would not have been
an issue for these derivatives and there would be no special deferred action system for handling their
cases. This is an ameliorative law: USCIS should eliminate the legal limbo for derivatives by,
minimally, granting them deferred action and work authorization.
CASE EXAMPLE: In the example above, the derivative daughter aged out by turning 21
in July 2012, over one year after the U Visa application was filed. Additionally, she requested
deferred action as a U visa age-out case in August 2012, but received no final decision. She has
8
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not received any additional response indicating why her deferred action status has not been
granted. Additionally, she has no prior criminal history and entered the United States at
approximately 10 years of age. If USCIS cannot adjudicate her U Visa application without a
change in regulations, there appears to be no reason why she should not be
granted deferred action while she awaits final adjudication.
Recommendations:
1. If USCIS will not automatically grant deferred action to derivatives who have aged-out while
their I-918A petition is pending, then it must clarify the “adverse factors” that prevent an U visa
applicant from being granted deferred action, so applicants know what to address in their prima
facie arguments.
2. If USCIS denies an applicant’s deferred action request, it must (a) provide notice of the negative
factors or derogatory information on which it is basing the denial; and (b) provide an opportunity
to respond with arguments in favor of the deferred action request.
C. The U Visa Age-Out Guidance should clarify adjustment of status procedures for U-1
principals who have derivatives with deferred action, as well as clarify what time will count
towards adjustment of status for derivatives affected by the proposed pending regulations
There are several issues related to derivative status and adjustment for both principals and derivatives.
i) U-1 principal adjustment with derivatives who have aged out after U-3 approval
U-1 principals can adjust under INA §245(m) if their children age-out after the U-3 approval without
any impact on the child’s ability to adjust. This is true even if such derivatives’ U-3 status subsequently
expired, as the U Visa Age-Out Guidance’s policy states that upon approval of a U-3’s I-539
application, derivatives who have aged-out after their U-3 status expired would be granted the remaining
time of the four-year period of U nonimmigrant status. 9
Recommendation: To avoid confusion, AILA suggests USCIS refer to previous policy statements and
reiterate such policy in the Guidance: U-1 principals can adjust under INA §245(m) if their children
age-out after the U-3 approval without impact on the child’s ability to adjust.
ii) U-1 principals whose derivatives never received U-3 status
Under current practice, once the U-1 principal adjusts, derivatives who never received U-3 status,
including those with deferred action, become ineligible for U visas. 10 This means that approved U-1
principals should avoid adjusting status until all their eligible children have received U-3 status. In these
cases, U-1 principals should request an extension of their own U status until their derivative’s
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Supplement A applications are adjudicated. 11 AILA assumes this practice will continue, but USCIS
should make this clear.
iii) Derivatives with deferred action and their ability to adjust under INA §245(m)
Compounding this problem, it is unclear whether the time a derivative spends in deferred action will be
counted towards continuous presence necessary for adjustment. 12 Without guidance or regulations
regarding these derivatives, derivatives run the risk of being in deferred action for an indefinite period of
time, which causes further instability and confusion for victims and their families. For this reason, AILA
urges USCIS to back-date the grant of U-3 status.
As discussed above, there is established precedent under 8 CFR §214(b)(6) for back-dating time in
status. “Petitioners who were granted U interim relief as defined in paragraph (a)(13) of this section and
whose Form I-918 is approved will be accorded U-1 nonimmigrant status as of the date that a request for
U interim relief was initially approved.” 13 The Aytes Memo ensured that this provision specifically
applied to derivatives with interim relief. 14 Thus, derivatives with deferred action under interim relief
were granted U-1 status back to their initial interim relief approval date. Such an approach conforms
with the ameliorative purpose of the law, especially since the ongoing harm derivatives and their
families have suffered was through no fault or control of their own.
CASE EXAMPLE 1: A U-1 principal will be eligible to adjust status in March 2013.
However, her 21 year old derivative son aged-out of his U-3 status in January 2013,
before he was able to acquire enough physical presence to adjust under INA §245(m).
Per USCIS’s suggestion, he has only an I-539 pending, which presumably
USCIS will now adjudicate under the guidance. The principal is hesitant to adjust without
explicit assurance that doing so will have no adverse consequences on her out-of-status U-3
derivative son.
CASE EXAMPLE 2: The principal U visa applicant was granted U-1 status from July 2012
until July 2016. Her derivative daughter aged-out while her I-918A petition was pending. The
U-1 principal will be eligible for adjustment of status after three years in U status on July 2015.
However, if USCIS does not adjudicate the derivative daughter’s I-918A petition by then, the
principal U-1 applicant cannot adjust status without harming the derivative’s eligibility for
status. The principal should be advised to continue filing for extensions until her derivative’s
status is finally granted or denied.
CASE EXAMPLE 3: Principal U visa applicant is eligible to adjust, but her daughter
aged out while the derivative’s Supplement A application was pending. USCIS granted the
daughter deferred action a year ago. Presumably under the guidance, the derivative will continue
to receive deferred action until USCIS issues regulations. During that period, the principal must
continue to extend status to avoid precluding her daughter from getting U-3 status under the
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new regulations. Moreover, unless USCIS counts the time the daughter has spent in deferred
action waiting for USCIS to resolve this problem, the daughter must wait another three years
to apply for adjustment after USCIS finally grants her U-3 status.
Recommendations:
1. The Guidance should include specific language and instructions for principal U-1 applicants
regarding the effects of their adjustment of status on their derivatives, whether with deferred
action or with expired U-3 status. The Guidance should refer to previous USCIS memoranda to
ensure that U-1 principals do not unknowingly adjust and potentially cut off any benefit for their
children. These procedures should be also included in in the I-485 adjustment of status
instructions.
2. The new USCIS regulations on age-out issues should grant U-3 status as of the date the U-1
principal’s application was approved, if the U derivative case was filed at the same time as the
principal. If the derivative application was filed later, the grant should be back-dated to the time
the derivative filed the deferred action request or I-539.
D. The Guidance should be consistent with other Department of Homeland Security policies
regarding U visa applicants in removal proceedings.
The Guidance states that “deferred action does not preclude USCIS, U.S. Immigration and Customs
Enforcement, or other federal entities from initiating or conducting removal or deportation proceedings
at any time against the derivative petitioner.” 15 This apparent delegation of removal authority despite a
grant of deferred action violates both USCIS practice in this area and the 7th Circuit’s decision in
Fornalik v. Perryman, 223 F.3d 523 (7th Cir. 2000). In Fornalik, the court remanded the case of a
VAWA self-petitioner derivative to the Board of Immigration Appeals (BIA) to enforce Vermont
Service Center’s (VSC) deferred action grant, overriding the Chicago office’s attempt to deport him,
stating “No Act of Congress requires us to permit this type of inconsistent treatment and we will not.”
As noted in VSC’s deferred action grant to Fornalik, the VSC VAWA Unit may terminate or rescind the
grant of deferred action. No other part of the agency should be allowed to negate or undermine VSC’s
determinations in victims of crimes cases by removing victims to whom VSC has granted deferred
action. In the context of deferred action for those affected by the annual cap, the U interim regulations
specifically mention termination, 8 CFR §214.14(d)(3), and the introduction to those regulations
provides examples where this might happen: conviction of a subsequent crime or failure to disclose a
material fact in the original petition. 16 It is imperative that VSC retain control over termination of
deferred action, providing a check against attempts by other parts of DHS to remove victims, despite
repeated agency memoranda emphasizing that removing victims of crimes is a low priority. 17
15
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Recommendations:
1. Derivatives who obtain deferred action because they age-out while the I-918A petition is
pending with USCIS should not be at risk of being removed or having removal proceedings
initiated against them, unless and until VSC terminates such status. For this interim period,
petitioners should be given notice and an opportunity to respond to the derogatory information
serving as the basis for such termination.
2. AILA also suggests that the U Visa Age-Out Guidance reference and reiterate the language of
other DHS documents regarding the exercise of prosecutorial discretion in U visa cases,
including those derivatives with deferred action.
3. The U Visa Age-Out Guidance should provide meaningful resolution to the age-out issue
for derivatives abroad.
While the U Visa Age-Out Guidance addresses derivative children in the United States, it does not
provide any additional clarification for those children who are living abroad. Rather than issuing the
Guidance with further clarification for USCIS and/or the Department of State (“State”), USCIS instead
places all responsibility on the derivative applicant to “schedul[e] an appointment with the U.S.
Embassy or Consulate to apply for his or her U visa and of entering the United States in U
nonimmigrant status before reaching 21 years of age.”
The Guidance provides for differential treatment of applicants who turn 21, based solely on whether
they are currently in the United States or abroad. Children who age out after filing but are in the U.S.
have a chance of gaining status, while those who age out while abroad are per se ineligible because they
cannot receive deferred action. While USCIS is working on the pending regulations, it should expedite
applications by derivatives abroad and establish a swift and clear humanitarian parole process for
bringing in those who present prima facie cases but who have aged out due to no fault of their own.
As noted above, the Guidance articulates a standard for allowing extensions of status for derivatives
turning 21 in the United States, stating that, “the failure to maintain the derivative U nonimmigrant
status was due to extraordinary circumstances beyond the control of the derivative nonimmigrant.” 18
AILA suggests that a similar standard apply at the consular level, excusing the failure of a derivative
child to enter the U.S. prior to that child’s 21st birthday due to USCIS or State delay in adjudicating or
processing the claims. A generous and simple humanitarian parole process could serve as the out-ofcountry equivalent to deferred action.
USCIS should take the lead in working with State to implement the law as Congress intended and in a
way that conforms with in-country practice, and USCIS should not leave its application to the sole
discretion of that agency. AILA attorneys have seen many instances of USCIS working with State to
resolve policy problems and individual cases. USCIS should continue to instruct and influence State in
implementing these vital fixes for U derivative problems. In line with USCIS’s original interpretation of
Prosecutorial Discretion Consistent with the Civil Immigration Enforcement Priorities of the Agency for the Apprehension,
Detention, and Removal of Aliens, Memorandum for All Field Office Directors, All Special Agents in Charge, & All Chief
Counsel (June 17, 2011).
18
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a derivative child’s age, State also initially issued U nonimmigrant visas for travel to U nonimmigrants
granted status by USCIS, regardless of age. Shortly following the new interpretation by USCIS in the
summer of 2010, State updated the Foreign Affairs Manual (“FAM”) on October 18, 2010, to qualify the
definition of which family members to admit. 19 USCIS should now work to ensure State swiftly
rectifies the problems created by the change in policy.
CASE EXAMPLE: A U-1 principal was the victim of domestic violence for years by her
Mexican-national spouse, both in Mexico and in the U.S. She applied for the U visa in early
2011 and included her daughter and son, who were 20 years old and 15 years old, respectively, at
the time of filing and living in Mexico. Both of the U-1 principal’s children are sources of
emotional support for their mother, even from afar. Upon approval of her case, the derivative
daughter had turned 21 years old, so only her son was approved as a derivative and the
daughter’s case remains pending at USCIS. Today, the U-1 principal lives with her son in the
U.S., while her daughter remains in Mexico, separated from her mother and brother.
Recommendations:
1. USCIS and State should treat derivatives abroad the same way they treat derivatives in the U.S.
Children living abroad should not face a higher barrier than those already in the U.S., including
additional delays posed by State and consulate delays in processing. The extra element of
“admission” in the regulations, which is not a part of process for those in the U.S., results in
additional harm to derivatives abroad, is inconsistent with the goals and ameliorative nature of
the law, and should be corrected in this Guidance. For all the reasons stated here and above, the
age of the child should be considered at the time of filing, not at the time of adjudication of the U
visa application and/or admission to the U.S.
2. USCIS should communicate with State to correct the information that State is providing to posts
and to expeditiously update the FAM to reflect the changes made by the Guidance and our
suggested improvements.
3. USCIS should work closely with State to ensure that derivative children with an approved Form
I-918A for the full four years (i.e. those who are granted from now on, without age restrictions)
are also granted the full four years for a U nonimmigrant visa for travel. State expeditiously
updated the FAM when USCIS changed its policy to the detriment of derivatives. AILA
encourages USCIS to now encourage State to swiftly fix the FAM and its practices again, so this
group of U nonimmigrants is not prejudiced in the ability to travel initially or during the four
years of status.
4. While new regulations resolving age-out issues are pending, USCIS should grant expedited
review of cases for derivative children abroad. AILA strongly recommends that the expedite
criteria be updated to specifically provide for expediting applications where a derivative child
abroad is at risk of aging out.
5. Where expedited approval is not possible, AILA asks USCIS to provide clear, simple, and
generous instructions for granting aged-out derivative children abroad the out-of-country
19
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equivalent of deferred action: humanitarian parole. Included in the category for humanitarian
parole should be those abroad who either (a) filed before the derivative child turned 21 years old
and subsequently aged-out abroad; or (b) received approval of the I-918A but could not consular
process and enter the U.S. before turning 21 years old (i.e. many only have days or weeks to
consular process after the approval notice is issued). The Guidance should also indicate that
USCIS will coordinate efforts with State to allow for simple processing at the border of these
humanitarian parole cases. The humanitarian parole process should be available to all applicants
in this situation, both prior to and after the implementation of this Guidance.
4. The U Visa Age-Out Guidance provides U-3 derivatives who age out after the approval of
the principal’s application a meaningful process to extend their status and preserve
continuous presence.
Prior to the issuance of the U Visa Age-Out Guidance, aged-out U-3 derivatives were unable to obtain or
maintain their employment authorization and their families’ welfare suffered because their status had
expired. As the U Visa Age-Out Guidance states, under the prior policy, a derivative child lost not only
his or her lawful U nonimmigrant status, but also could possibly not accrue the requisite three years of
continuous physical presence in the United States necessary for eligibility to adjust status under INA
§245(m). Simply put, USCIS’s previous practice of granting U-3 status until the derivative’s 21st
birthday had serious and detrimental consequences for victims and their families.
For these reasons, the U Visa Age-Out Guidance’s provisions regarding late-filed extensions for
previously granted derivatives who aged-out while in U status is a welcome and significant change in
policy. AILA commends USCIS for its recognition that for those “derivative U nonimmigrants who
aged out of derivative eligibility prior to implementation of the age-out policy described above, the
failure to maintain the derivative U nonimmigrant status was due to extraordinary circumstances beyond
the control of the derivative U nonimmigrant.” Indeed, these U-3 aged-out beneficiaries have been
harmed through no fault of their own. There are three components of this policy that are especially
beneficial for these U-3 derivatives who have aged-out while in U visa status.
A. The U Visa Age-Out Guidance permits derivatives to file a Form I-539: Application to
Extend/Change Nonimmigrant Status (“I-539 applications”) after the expiration of their U-3
status. This is crucially important for U-3 derivatives whose status has expired and who may
regain the benefit of their status to accrue sufficient continuous presence. U-3 derivatives who
have yet to file an I-539 application will now have an opportunity to do so.
B. The U Visa Age-Out Guidance specifies that USCIS will now grant a full four-year statutory
period for U nonimmigrant status to derivatives who are under 21 years of age at the time of
approval, but who will turn 21 years of age during the four-year statutory period. This
immediate change in policy is hugely important and will provide future derivative beneficiaries
with much needed stability and protection.
C. Lastly, the U Visa Age-Out Guidance states that upon approval of a U-3’s I-539 application,
derivatives would be granted the remaining time of the four-year period of U nonimmigrant
status. Furthermore, it is notable that USCIS recognized that it would be necessary to provide
additional time for derivatives who aged-out long before this Guidance was issued. For these U3 derivatives, USCIS may grant the remaining time available in U nonimmigrant status, to equal
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four years, as well as an additional time from expiration of the four-year period up to one year
from the date of approval of the I-539 application. This is extremely helpful for derivatives to
start to accrue the necessary continuous presence in order to adjust status under INA §245(m).
In addition, the Guidance provides that if a derivative child had previously received an initial grant of U
nonimmigrant status for a period of less than four years, is still currently in U nonimmigrant status, and
has yet to turn 21 years of age, USCIS will extend derivative status up to a total of not more than four
years, regardless of whether the derivative child would age-out during this extended time period by
filing an I-539 application. The Guidance states that the derivative child should request this extension
using Form I-539, but it does not specify a time period for when the Form I-539 may be filed. It remains
unclear whether those derivative petitioners who received an initial grant for a period of less than four
years should (a) request to extend their status by filing Form I-539 immediately to remedy this shortfall;
or (b) wait to do so within the six-month window before the expiration date. Allowing the transition for
the entire group to occur sooner rather than later will prevent late filings and will allow USCIS to flag
those in limbo.
Recommendations:
1. AILA urges USCIS to begin adjudication of the previously filed I-539 applications from agedout U-3 derivatives and would like confirmation that those who previously submitted I-539
applications will not need to file new extension requests.
2. AILA suggests that USCIS include language in the Guidance that states that derivative children
currently in U-3 status may file Form I-539 to acquire the full-time on their U visa immediately
rather than waiting until 90 days before the status expires.
Conclusion
For the reasons above, AILA urges USCIS to issue final guidance that provides protections for all agedout derivatives: both in the U.S. and abroad, those who aged out while the U-1s principal application
was pending, and those who aged-out after its approval. AILA appreciates the work USCIS has done on
this issue and are committing to working with USCIS to work towards policies that protect victims and
their families.
Sincerely,
THE AMERICAN IMMIGRATION LAWYERS ASSOCIATION
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