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These periodic updates will share information on current trends and issues to assist individuals and employers in resolving
problems with USCIS.

H-2B Petition RFEs
The H-2B non-agricultural worker program enables qualified U.S. non-agricultural employers that anticipate a shortage of
domestic workers to bring temporary nonimmigrant foreign workers from certain designated countries to the United States. The
Ombudsman is receiving reports that USCIS is issuing RFEs that question the claimed “temporary” nature of the employer’s
business need for foreign labor. This update is designed to provide additional information on this issue.
What Is a “Temporary” Employment Need?
Employers seeking to participate in this program must establish to USCIS that their need for temporary non-agricultural
services or labor is either seasonal, due to a peakload need, intermittent, or a one-time occurrence. While temporary needs of a
significant length may be approved as a one-time occurrence, the petitioner’s business need must be temporary, such as 10
months or less. H-2B workers are commonly employed in the landscaping, hotel, recreation, and forestry industries based upon
seasonal need.
To establish seasonal need, petitioners must show that the service or labor is related to a season of the year by an event or
pattern that recurs annually. It is recommended that petitioners also specify the period(s) of time during each year in which
they do not need the services or labor.
What Additional Information May Help USCIS Adjudicate the Petition?
H-2B petitions are by their nature time sensitive, and petitioners are on tight time schedules for filing their submissions with
DOL and USCIS. Delays in submission or processing can have serious financial consequences for employer petitioners.
To minimize the likelihood of receiving a Request for Evidence, petitioners may want to support their initial submissions to
USCIS with additional documentation that clearly demonstrates that a specific work need covered by the petition is temporary,
tied to a predictable peakload period or is seasonal, and will reoccur annually on the same or similar cycle.
USCIS indicated to the Ombudsman that it also would be helpful to include with the H-2B petition:
Signed work contracts, letters of intent from clients, and monthly invoices from previous calendar year(s) clearly
depicting the type and regularity of work that was, or will be, performed during each month of the requested period of
AILA InfoNet Doc. No. 11032467. (Posted 03/24/11)
dhs.gov/…/gc_1221837986181.shtm

3/24/2011

DHS | CIS Ombudsman Updates

need.
Summarized monthly payroll records/reports over the past two calendar years that clearly identify and separately
distinguish the petitioner’s permanent employee staff from its temporary H-2B staff in the requested occupation.
Any other documentation (e.g., work schedules, company provided housing, transportation records, etc.) that
evidences the cyclical trend of seasonal temporary hires, and that clearly reveals gap periods that fall between such
seasons.
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Your Opportunity to Provide Feedback on USCIS Regulations
On March 14, the DHS published a Notice (PDF, 3 pages - 59 KB) announcing a 30-day period for you to provide comments
on current regulations and how they may be revised to better serve the public and reduce regulatory burden.
DHS is specifically seeking your suggestions on:
1. How best to develop a preliminary plan to facilitate the review of existing DHS significant regulations; and
2. Specific existing significant DHS rules that the Department should consider as candidates for modification,
streamlining, expansion, or repeal.
DHS has noted that an overall goal is to make its regulatory program more effective while still achieving regulatory objectives.
Regarding citizenship and immigration services, comments are often shared with the Ombudsman about potential
underutilization of formal regulatory processes, and development of significant policy by memo rather than through the
regulatory process. Take a moment to review the notice and consider how you would suggest specific ways that DHS can
better achieve its regulatory objectives or which regulations you would identify as creating difficulty because of duplication,
overlap, or inconsistency of requirements. Now is your chance to share your insight and suggestions with DHS on these
issues.
DHS is requesting your feedback as part of implementing the President's January 18, 2011 Executive Order 13563 "Improving
Regulation and Regulatory Review" (PDF, 3 pages - 49 KB) All feedback should be identified by docket number DHS-20110015 and can be provided in any of the following ways:
1.
2.
3.
4.

Visit IdeaScale which allows for public dialogue on an issue.
Visit www.regulations.gov and follow the instructions on that website.
E-mail: Regulatory.Review@dhs.gov and include "DHS Retrospective Review" in the subject line of the message.
Mail: U.S. Department of Homeland Security, Office of the General Counsel
ATTN: DHS Retrospective Review
245 Murray Lane, Mail Stop 0485
Washington, DC 20528–0485

While all formal comments should be submitted to one of the above avenues, the Ombudsman's Office also welcomes your
feedback about USCIS regulations, which can be emailed to cisombudsman.publicaffairs@dhs.gov.

Advance Parole Tips
Advance Parole is permission granted to qualified foreign nationals to allow them to re-enter the United States after
temporarily traveling abroad.
Individuals who are not U.S. citizens, do not have valid immigrant visas, and have pending applications for certain immigration
benefits are required to apply for a travel document and be approved for Advance Parole prior to leaving the United States
in order to avoid termination of their pending applications. To determine if you should apply for Advance Parole, see Who
May File Form I-131? section on Form I-131 (Application for Travel Document) (PDF, 10 pages - 215 KB).
For exceptions to filing for Advance Parole, or for those individuals who are ineligible for Advance Parole, see Advance Parole
filing instructions on Form I-131 (Application for Travel Document) (PDF, 10 pages - 215 KB).
Non-Emergency Advance Parole
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