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The American Immigration Lawyers Association (AILA), the national bar association of over
16,000 immigration attorneys and law professors, submits the following statement for the record.
AILA urges Congress to enact legislation that would create an independent immigration court
system under Article I of the Constitution. The establishment of an independent immigration
court would separate it from the Department of Justice (DOJ), which currently exercises
authority over its operations, personnel, and legal decisions. For the better part of a century, the
executive branch has controlled the immigration courts, a structure that renders them vulnerable
to improper influence and political pressure. In recent years, this inherent flaw in the system has
undermined the courts’ credibility, integrity, and ability to render fair decisions. The creation of
an Article I immigration court system will increase the stature of the courts and ensure due
process for the people appearing before them.
The immigration courts should be independent from the executive branch
In 1983, the Executive Office for Immigration Review (EOIR), which manages the immigration
courts and the Board of Immigration Appeals (BIA), was established within DOJ. This structure
placed the Attorney General in the position to control both the immigration court system –
including the immigration judges and members of the Board of Immigration Appeals -- and the
attorneys within the Office of Immigration Litigation (OIL), which represents the government
against immigrant respondents in the circuit courts of appeals. As such, there is an inherent
conflict of interest built into the system. Simply put, the chief prosecutor oversees the judges that
hear the cases.
A striking example of the harm caused by this structural defect is the lack of judicial
independence exercised by immigration judges. Unlike Article III federal judges, immigration
judges are government attorneys whose positions are not guaranteed tenure or many of the other
protections that insulate judges from outside influence. Lacking protection from executive
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branch interference, immigration judges have been subject to highly intrusive practices that
jeopardize the quality and consistency of their decisions, and more fundamentally, their ability to
deliver fair results.
For example, in 2018, a policy was implemented imposing case completion quotas as part of
judges’ individual performance reviews.1 Under this policy, judges’ jobs were at risk if they did
not close a fixed number of cases. The policy pressured judges to accelerate their decisions and
likely influenced them to deny requests for continuances and requests to examine and present
evidence—components that are essential to ensure a fair hearing and thorough review of a case.2
While the quota rule has been rescinded, a future administration could reinstitute it as long as the
courts remain under executive branch authority.3 Another example of the improper pressure the
executive branch has exerted over the immigration courts is a December 2017 memorandum
issued by then-Attorney General Jeff Sessions encouraging judges to adjudicate cases as quickly
as possible, with no mention of the need to ensure due process.4
DOJ’s hiring process for immigration judges has also been vulnerable to improper influence. In
2008, the DOJ Inspector General conducted an investigation that found the Department had
violated federal law by inappropriately considering the political and ideological affiliations of
candidates in its hiring practices.5 A decade later, similar concerns were raised about
immigration judge hiring practices.6 If the immigration courts operated outside of DOJ’s
purview, the occurrence of such influence and the appearance of bias in hiring would be greatly
reduced.
A likely and unfortunate consequence of the current immigration courts’ lack of insulation from
executive branch interference is the highly disparate asylum grant rates of judges. In 2016, the
Government Accountability Office (GAO) confirmed this disparity, noting that, “[f]or fiscal
years 1995 through 2014, EOIR data indicate that affirmative and defensive asylum grant rates
varied over time and across immigration courts, applicants’ country of nationality, and individual
immigration judges within courts.”7 As immigration attorney and President-Elect of AILA
Jeremy McKinney stated in prior testimony before Congress:
My local immigration court in Charlotte is within the jurisdiction of the 4th Circuit
Court of Appeals, along with immigration courts in Arlington and Baltimore. All
three immigration courts share identical case law, so one would assume their
asylum denial rates would also be similar. Yet Arlington and Baltimore’s asylum
denial rates are a little over 50 percent, a rate in line with each other and the national
average. Charlotte’s is over 90 percent. A client of mine in Greensboro could move
40 minutes north into Virginia and more than double their chance of being granted
asylum.8
As long as EOIR operates under the control of DOJ, it will not have necessary authority to
manage its docket. This problem is most dramatically illustrated by the ballooning backlog of
cases, which currently exceed 1.5 million, and causes respondents to wait upwards of five years
to have their cases heard.9 Ironically, the excessive backlog is partly attributable to the
conflicting approaches taken by past administrations, which have attempted to reduce the
backlog while also advancing their policy priorities. President Obama’s administration
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prioritized the adjudication of “family unit” cases, an approach that EOIR later determined
“coincided with some of the lowest levels of case completion productivity in EOIR’s history. . .
.”10 President Trump ordered immigration judges deployed to detention facilities on the border,
but they were poorly utilized due to the lack of cases in the border region. The effort to surge
judges to the border forced the immigration courts to reschedule more than 20,000 other cases
that had been awaiting resolution.11
The reshuffling of the court docket, which was partly driven by the policy priorities of each
administration, not only increased the backlogs but undermined faith and confidence in the
integrity of the courts as an unbiased institution.12 An Article I immigration court would have
greater independence to address the current backlog without executive branch interference.
The benefits of an Article I court
AILA recommends Congress create a separate immigration court system using its legislative
authority under Article I of the Constitution, thereby removing the immigration courts from the
authority of the executive branch. The new system would not need to alter many characteristics
of the immigration courts, which currently include both trial-level and appellate-level tribunals
with further review to the U.S. Circuit Courts of Appeals and the U.S. Supreme Court.
The judicial appointment process in an Article I court would offer immigration judges greater
protection from undue influence. Judicial appointments could be for a fixed term, with the
possibility of reappointment and protections against removal without cause. These accountability
measures will protect decisional independence. In addition, an Article I judgeship would carry
greater prestige and likely attract more highly qualified individuals, further strengthening the
reputation and integrity of the system.
The political ideology of immigration judges should not be a determining factor in any judicial
system. This is true regardless of political party, as both Republican and Democratic
administrations put undue pressure on EOIR due to its position within the executive branch.
AILA also recommends that the immigration courts ensure the robust representation of
individuals of diverse backgrounds among judges and staff to promote racial, ethnic, gender,
gender identity, sexual orientation, disability, religious, and geographic diversity. Further, AILA
recommends a recruitment and selection process that is designed to ensure that the overall corps
of immigration judges is balanced between individuals with a nongovernment, private sector
background and individuals from the public sector. This balance best promotes the development
of the law in the nation’s interest.
Conclusion
The current immigration court system under DOJ is flawed due to its lack of independence from
the executive branch. With mounting pressure on the executive branch to reduce the excessively
high case backlog and manage cases more expeditiously, the courts already have and will
continue to experience pressure to compromise on the protections of due process. Allowing that
status quo to continue is unacceptable. The formation of an Article I immigration court would
ensure that the principles of fairness and rule of law are protected and never sacrificed for
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efficiency. AILA urges Congress to act immediately and pass legislation to restructure our
nation’s immigration courts into an Article I system.
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