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SUPPLEMENTARY | NFORMATI ON

A. Background

This rul e proposes to amend the Federal Acquisition Regulation (FAR) to require
that certain contracts contain a clause requiring that the contractor and
certain subcontractors utilize the E-Verify Systemto verify enpl oynent
eligibility of all newWy hired enployees of the contractor or subcontractor and
all empl oyees directly engaged in the performance of work in the United States
under those contracts.

The Governnment awards nunerous contracts each fiscal year worth hundreds of

billions of dollars. At the sane tine, one of the Governnent’s prinmary
responsibilities is the enforcenent of the inmgration |aws of the United
States. It is appropriate to ensure that CGovernnent contractors and

subcontractors abide by the imigration | aws that the Governnent enforces.

In 1986, Congress anended the Imrigration and Nationality Act (INA) to prohibit
the hiring or continued enploynent of aliens, knowing that the aliens are
unauthorized to work in the United States. Pub. L. 99-603, Title I, §



101(a) (1), 100 Stat. 3360, codified at 8 U . S.C. 1324a(a). Congress also
est abl i shed an enpl oynent verification systemin 8 U S.C. 1324a(b), and directed
the President to evaluate that system s security and efficacy and i npl enent
necessary changes, subject to congressional oversight. 8 U S.C 1324a(d). To
assist in the devel opnent of such changes and additions to the system Congress
al so authorized the President to establish demonstration projects designed to
strengt hen the enploynment verification system 8 U S.C. 1324a(d)(4).
In 1992 the Inmigration and Naturalization Service (INS) |aunched the Tel ephone
Verification System (TVS) pilot program —an early form of what is now the E-
Verify system —as a denonstration project. 69 Interpreter Releases 702 (June
8, 1992); 515 (Apr. 27, 1992). |In 1996, Congress established the Basic Pil ot
program (now E-Verify) as part of the Illegal Inmmgration Reform and | nm grant
Responsibility Act (IIRIRA). Pub. L. No. 104-208, 88 401-405, 110 Stat. 3009-
655 — 3009-665 (1996) (8 U.S.C. 1324a note). The Basic Pilot statute instructs
all departments of the Executive Branch to participate in E-Verify as part of
their hiring process. |IRRA § 402(e)(1).
This rule is authorized by an exercise of the President’s authority under the
Federal Property and Adm nistrative Services Act of 1949 (FPASA), to “prescribe
policies and directives” governing procurenent policy “that the President
consi ders necessary to carry out” that Act and that are “consistent” with the
Act’s aimof “provid[ing] the Federal Governnent with an econom cal and
efficient” procurement system 40 U S.C. 121, 101. The “econony and
ef ficiency” benefits to Federal contracting that flow fromensuring that the
Federal Government does not do business with contractors that hire or enpl oy
unaut hori zed aliens were first set forth in Executive Order 12989 (see 61 FR
6091, February 15, 1996. That order, which pre-dated Congress’s creation of the
Basic Pilot program (now E-Verify), noted that the presence of unauthorized
aliens on a contractor’s workforce rendered that contractor’s workforce | ess
stable and reliable than the workforces of contractors who do not enpl oy
unaut hori zed aliens. The executive order entitled “Econony and Efficiency in
Gover nment Procurement Through Conpliance with Certain I mrgration and
Nationality Act Provisions and Use of an El ectronic Enploynment Eligibility
Verification Systeni of June 6, 2008, anmends Executive Order 12989 and, together
with the Designation by the Secretary of Homel and Security, directs Federa
agencies, in light of the recent advances in the reliability, conveni ence, and
accuracy of the E-Verify system to use this powerful tool to avoid both the
general inefficiencies that flow fromcontracting with enployers burdened with
unst abl e workforces as well as the direct costs of disruptions to Federa
contract performance that result when unauthorized aliens are found in, and nust
be subsequently renoved from the Federal contract workforce.
This proposed rule inserts a clause into Federal contracts conmitting Governnent
contractors to use the United States Citizenship and Inmigration Service (USCIS)
E-Verify Systemto verify that all of the contractors’ new hires, and al
enpl oyees (existing and new) directly engaged in the perfornmance of work under
Federal contracts, are authorized to work in the United States. The E-Verify
Systemis expected to help contractors avoid enpl oynent of unauthorized aliens
and wi |l assist Federal agencies to avoid contracting with conpani es that
knowi ngly hire unauthorized aliens. This enhances the Governnment’s ability to
protect national security and ensure conpliance with the nation's imgration
| aws —core aspects of the Governnment’s mission that otherw se could be
conprom sed by the presence of unauthorized aliens in Governnment facilities or
by the enpl oynent of unauthorized aliens in the Governnent’'s supply chain. It
al so protects U S. workers by creating another disincentive for conpanies to
hire unaut horized aliens who may comand | ower wages.
In summary, the proposed rul e—

1. Requires insertion of a clause into Governnent prine contracts that
include work in the United States, other than those that do not exceed the



m cro-purchase threshold (generally $3,000), or that are for comercially
avai |l abl e of f-the-shelf (COIS) itens or itens that would be COTS itens but for
m nor nodifications (the rule adopts the statutory definition of COTS)

2. Requires inclusion of the clause in subcontracts over $3,000 for services
or for construction

3. Requires a contractor or subcontractor to enroll in the E-Verify program
within 30 days of contract award, begin verifying the enploynent eligibility of
all new enpl oyees of the contractor or subcontractor that are hired after
enrollment in E-Verify, and continue to use the E-Verify programfor the life of
the contract.

4. Requires contractors and subcontractors to use E-Verify to confirmthe
enpl oyment eligibility of all existing enployees who are directly engaged in the
performance of work under the covered contract.

5. Applies to solicitations issued and contracts awarded after the effective
date of the final rule in accordance with FAR 1.108(d). Under the final rule,
Depart nents and agencies should, in accordance with FAR 1.108(d)(3), anend
existing indefinite-delivery/indefinite-quantity contracts to include the clause
for future orders if the remaining period of performance extends at |east six
nmonths after the effective date of the final rule and the ambunt of work or
nunber of orders expected under the remai ning perfornance period is substanti al

6. In exceptional circunstances, allows a head of the contracting activity
to waive the requirenment to include the clause. This authority is not
del egabl e.

The proposed rule applies only to enploynent in the United States as defined at
section 101(a)(38) of the Inmigration and Nationality Act (INA), 8 U S.C 1101
et seq. “United States” includes the fifty States and the District of Col unbia,
Guam Puerto Rico, and the United States Virgin Islands. It does not currently
include the United States territories of American Sanpa and the Commonweal t h of
the Northern Mariana |Islands. Under the Consolidated Natural Resources Act of
2008, Federal inmigration law will begin to apply—through a phased process-to

t he Commonweal th of the Northern Mariana |Islands starting in md-2009. At this
time, however, these two territories have their own inmgration | aws and are not
covered by the enploynment verification requirenents of |INA section 274A, 8

U S.C. 1324a (see Form1-9). The proposed rule also does not apply to any

enpl oyment outside the United States, including work on United States enbassies
or mlitary bases in foreign countries. Finally, the proposed rul e does not
apply to any enployee hired prior to Novenber 6, 1986, as these enpl oyees are
not subject to enploynent verification under I NA section 274A, 8 U. S.C. 1324a.
The Councils are attenpting to bal ance conmpeting needs in drafting this rule.

It was witten to apply the requirenments in a manner to ensure effective
conpliance by the contractor community, but it exenpts certain prinme contracts
and subcontracts when the cost of conpliance would |ikely outwei gh the benefits,
e.g., COIS items. Coments are solicited with regard to how well this bal ance
has been achi eved.

The E-Verify programis an internet-based systemoperated by USCI'S, in
partnership with the Social Security Administration (SSA), and requirenents for
obt ai ni ng access to E-Verify and procedures for the use of E-Verify are
establ i shed by the Departnent of Homeland Security (DHS), USCI S s parent agency.
Bef ore an enpl oyer can participate in the E-Verify program the enployer mnust
enter into a Menorandum of Understanding (MOU) with DHS and SSA. This MOU
requires enployers to agree to abide by current legal hiring procedures and to
ensure that no enployee will be unfairly discrimnated against as a result of
the E-Verify program Violation of the terns of this agreement by the enpl oyer
is grounds for imrediate term nation of its participation in the program
Enpl oyers participating in E-Verify nust still conplete an Enpl oynent
Eligibility Verification Form (FormI1-9) for each newly hired enpl oyee, as
requi red under current law. Follow ng conpletion of the FormI-9, the enployer



nmust enter the worker’s information into the E-Verify website, and that
information is then checked agai nst information contained in SSA and USCI S

dat abases.

SSA first verifies that the nane, SSN, and date of birth are correct and, if the
enpl oyee has stated that he or she is a U S. citizen, confirnms whether this is
in fact the case through its databases. |If the enployee is a U S. citizen, SSA
establishes that the enployee is enploynent-eligible. USCS also verifies

t hrough dat abase checks that any non-U. S. citizen enployee is in an enpl oynent -
aut horized inmgration status.

If the information provided by the worker matches the information in the SSA and
USCI S records, no further action will generally be required, and the worker may
continue enploynent. E-Verify procedures require only that the enpl oyer record
on the 1-9 formthe verification ID nunber and result obtained fromthe E-Verify
query, or print a copy of the transaction record and retain it with the 1-9
form

If SSA is unable to verify infornation presented by the worker, the enpl oyer

will receive an “SSA Tentative Nonconfirmation” notice. Simlarly, if USCIS is
unable to verify informati on presented by the worker, the enployer will receive
a “DHS Tentative Nonconfirmation” notice. Enployers can receive a tentative
nonconfirmation notice for a variety of reasons, including inaccurate entry of
information into the E-Verify website, nane changes, or changes in immgration
status that are not reflected in the database. |[If the individual’'s information
does not match the SSA or USCI S records, the enployer nust provide the enpl oyee
with a witten notice of the fact, called a “Notice to Enpl oyee of Tentative
Nonconfirmation.” The worker nust then indicate on the notice whether he or she
contests or does not contest the tentative nonconfirmation, and both the worker
and the enpl oyer nust sign the notice.

If the worker chooses to contest the tentative nonconfirmation, the enpl oyer
must print a second notice, called a “Referral Letter,” which contains

i nfornati on about resolving the tentative nonconfirmation, as well as the
contact information for SSA or USCI'S, depending on which agency was the source
of the tentative nonconfirmation. The worker then has eight Federal Governnment
work days to visit an SSA office or call USCIS to try to resolve the

di screpancy. Under the E-Verify MU, if the worker contests the tentative
nonconfirmati on, the enployer is prohibited fromterninating or otherw se taking
adverse action agai nst the worker while he or she awaits a final resolution from

t he Federal Governnment agency. |If the worker fails to contest the tentative
nonconfirmation, or if SSA or USCIS was unable to resol ve the discrepancy the
enpl oyer will receive a notice of final nonconfirmation and the enpl oyee may be

t er m nat ed.

Participation in E-Verify does not exenpt the enployer fromthe responsibility
to conplete, retain, and nake available for inspection Forns |1-9 that relate to
its enpl oyees, or fromother requirenents of applicable regulations or |aws;
however, the foll owi ng nodified requirenents apply by reason of the enployer's
participation in E-Verify: (1) identity docunents used for verification purposes
nmust have photos; (2) if an enployer obtains confirmation of the identity and
enpl oyment eligibility of an individual in conpliance with the terns and
conditions of E-Verify, a rebuttable presunption is established that the

enpl oyer has not violated section 274A(a)(1)(A) of the Imrgration and
Nationality Act (INA) with respect to the hiring of the individual; (3) the

enpl oyer nust notify DHS if it continues to enploy any enpl oyee after receiving
a final nonconfirmation, and is subject to a civil noney penalty between $500
and $1,000 for each failure to notify DHS of continued enployment followi ng a
final nonconfirmation; (4) if an enployer continues to enploy an enpl oyee after
receiving a final nonconfirmation and that enployee is subsequently found to be
an unaut horized alien, the enployer is subject to a rebuttable presunption that
it has knowi ngly enpl oyed an unauthorized alien in violation of section 274A(a);



and (5) no person or entity participating in E-Verify is civilly or crimnally
liable under any law for any action taken in good faith based on information
provi ded through the confirmation system

Further information on registration for and use of E-Verify can be obtained via
the internet at ww. dhs. gov/ E-Verify.

This proposed rule differs in one significant respect fromthe requirenents
general |y applicable to enployers participating in E-Verify; that is, current
enpl oyees of Federal contractors that are assigned to work in the United States
on a covered Federal contract, as well as the contractor’s new hires in the
United States, nust be verified under this rule. In the initial contract start-
up phase, enployees assigned to the contract nust be verified within 30 days;
thereafter, the proposed rule requires newy hired and new y assi gned enpl oyees
to be verified within 3 days. Requiring enployment eligibility confirmation of
all workers assigned to a new Governnent contract is mandated by the June 6,
2008, Executive Order anmendi ng Executive Order 12989, is nobst consistent with

t he Federal Governnment’s own obligation to use E-Verify when hiring Federa

enpl oyees, and will nobst effectively ensure that the Federal Governnent does not
indirectly exploit an illegal |abor force.

USCIS is in the process of revising its MOU, program manual, training nmaterials,
web site, and other E-Verify Systemmaterials to reflect the duties that Federa
contractors will take on when they sign a contract containing the clause

promul gated by this proposed rule. Those E-Verify System accommbdations wil |
make this proposed FAR amendnent and the E-Verify System consistent for Federa

contractors, but will not apply to E-Verify users who are not required to conply
with the contract clause promulgated by this rule. Federal contractors’
conpliance with that revised MOU will be a performance requirenent under the

terms of the Federal contract or subcontract, and the contractor must consent to
the release of information relating to conmpliance with its verification
responsibilities to contracting officers or other officials authorized to review
t he Enpl oyer’s conpliance with Federal contracting requirenents. A revised MU
reflecting the program participation requirenents for Federal contractors has
been placed in the docket for this rulenmaking and will be avail able online at
http://ww. regul ati ons. gov.

B. Executive Order 12866 Regul atory Pl anni ng and Revi ew

This is a significant regulatory action and, therefore, was subject to review
under Section 6(b) of Executive Order 12866, Regul atory Pl anning and Revi ew,

dat ed Septenmber 30, 1993. This rule is a mgjor rule under 5 U. S.C. 804.

A Regul atory Inpact Analysis that nore thoroughly explains the assunptions used
to estimate the cost of this proposed rule is available in the docket. For
access to the docket to read background documents or comments received, go to
http://ww. regul ati ons.gov. A summary of the cost and benefits of the proposed
rule fol |l ows:

In the initial fiscal year, the rule is expected to be effective (2009), we

estimate that there will be approxi mtely 168,324 contractors and subcontractors
that will be required to enroll in E-Verify due to this rule and there will be
an additional 3.8 mllion enployees vetted through E-Verify. 1In the initia

year, the cost of the proposed rule at 7 % net present value is approxi mately
$107.0 mllion and, over the ten-year period of analysis (2009-2018), the cost
of the proposed rule is approximately $550.3 million. In the initial year, the
cost of the proposed rule at 3% net present value is approximtely, $111.2
mllion and, over the ten-year period of analysis (2009-2018), the cost of the
proposed rule is $668.9 nillion. Conpliance costs fromparticipating in the E-
Verify programfall into the followi ng general categories and Table 1 bel ow
provi des a sunmary of the costs:

Startup Costs — Enployers nust register to use the E-verify systemand sign a
Menor andum of Understanding with USCIS and SSA. A very snmall nunber of



enpl oyers may need to purchase a conputer and internet connection for their
hiring site if that hiring site does not already have internet access.

Trai ning — Enpl oyees that use the E-Verify systemare required to take an on-
l[ine tutorial. Wile USCIS does not charge a fee for this training, enployers
will incur the opportunity cost of the tinme the enpl oyee spends for this
training, as the enployee’'s tinme could have been spent on other activities.

Enpl oyee Verification — Enployers will incur the opportunity cost of the tine
spent entering data into E-Verify and, if the enpl oyee receives a tentative
nonconfirmati on, enployers would i nformthe enpl oyee and spend tine cl osi ng out
the case after resolution of the tentative nonconfirmation. In addition, the
enpl oyer woul d incur | ost productivity when an enpl oyee woul d need to be away
fromwork to visit SSA to correct his/her information. W believe the enpl oyee
woul d bear the cost of driving to SSA

Enpl oyee Repl acement (Turnover) Cost — There may be a small percentage of

wor kers who are authorized to work in the U S. and receive a tentative
nonconfirmati on, but choose not to take the steps necessary to resolve the
tentative nonconfirmation (despite the strong econonic incentives to resolve the
issue). To the extent that the acconpanying E-Verify rulemaking results in the
term nation of a worker authorized to work in the U S., those costs could be
considered to be a cost of the rule. However, the term nation and repl acenent
costs of unauthorized workers are not counted as a direct cost of this rule
since current inmgration |aw prohibits enployers fromhiring or continuing to
enpl oy aliens whomthey know are not authorized to work in the U S. The

term nation and repl acement of unauthorized enpl oyees will inmpose a burden on
enpl oyers, but INA section 274A(a)(1), (2), 8 U S.C. 1324a(a)(1l), (2), expressly
prohi bits enployers fromhiring or continuing to enploy an alien whom they know
is not authorized to work in the United States. Accordingly, costs that result
from enpl oyers’ know edge of their workers’ illegal status are attributable to
the Immigration and Nationality Act, not to the Federal Acquisition Regulation
requiring Enployment Eligibility Verification for certain federal contractors
and subcontractors.

Federal Governnent Cost — The Governnent will incur operating costs from each
query that an enpl oyer executes and will also incur costs fromresol ving
tentative nonconfirmations.

Table 1

10 Year Cost of Proposed Rule (7% Present Val ue)
Year

Enpl oyer

Enpl oyee

Gover nent

Tot al

Startup & Training Costs

Aut hori zed Enpl oyee Repl acenent Cost
Verification Cost

Verification Cost

Verification Cost

2009

$ 61, 630, 740
$ 18,980, 895

$ 24,174, 247

$ 677,403

$ 1,547,194
$107, 010, 479
2010



$ 28, 859, 143
$ 9, 840, 872

$ 12,533, 427

$ 351, 208

$ 802, 161

$ 52,386,811
2011

$ 28, 319, 789
$ 9, 656, 932

$ 12, 299, 159

$ 344, 643

$ 787,167

$ 51, 407, 690
2012

$ 27,790, 462
$ 9, 476, 427

$ 12, 069, 267

$ 338, 201

$ 772,454

$ 50, 446, 811
2013

$ 28, 040,474
$ 9, 299, 296

$ 11, 843,671

$ 331, 880

$ 758, 015

$ 50,273, 336
2014

$ 27,516, 328
$ 9,125,478

$ 11, 622, 295

$ 325, 676

$ 743, 847

$ 49,333,625
2015

$ 27,002, 030
$ 8, 954,912

$ 11, 405, 060

$ 319, 589

$ 729,944

$ 48,411,535
2016

$ 26, 497, 248
$ 8, 787,531

$ 11, 191, 882

$ 313, 615

$ 716, 300
$ 47,506,576
2017

$ 26, 589, 062
$ 8, 623, 278

$ 10, 982, 689

$ 307, 753

$ 702,911
$ 47, 205, 693
2018

$ 26, 092, 101



$ 8, 462, 096
$ 10,777,406

$ 302, 001

$ 689, 773

$ 46, 323,377
Tot al

$ 308, 337,378
$ 101, 207, 717
$128, 899, 103

$ 3,611,970

$ 8, 249, 766
$550, 305, 932

Because illegal aliens are at risk of being apprehended in inmgration
enforcenent actions, contractors who hire illegal aliens will necessarily have a
nore unstabl e workforce than contractors who do not hire unauthorized workers.

G ven the vulnerabilities in the 1-9 system nmany enployers that do not

knowi ngly employ illegal aliens neverthel ess have unauthorized workers,

undet ected, on their workforce.

This rule will pronpote econonmy and efficiency in Government procurenent.
Stability and dependability are inportant el ements of econony and efficiency. A
contractor whose workforce is |less stable will be less likely to produce goods

and services economically and efficiently than a contractor whose workforce is
nore stable. Because of the Executive Branch's obligation to enforce the
immgration laws, including the detection and renoval of illegal aliens
identified through vigorous worksite enforcenent, contractors that enpl oy
illegal aliens cannot rely on the continuing availability and service of those

illegal workers, and such contractors inevitably will have a | ess stable and
| ess dependabl e wor kforce than contractors that do not enpl oy such persons.
Where a contractor assigns illegal aliens to work on Federal contracts, the

enforcenent of Federal immgration |aws inposes a direct risk of disruption

del ay, and increased expense in Federal contracting. Such contractors are |ess
dependabl e procurement sources, even if they do not know ngly hire or know ngly
continue to enpl oy unauthorized workers.

Contractors that use E-Verify to confirmthe enploynent eligibility of their
wor kforce are much less likely to face immigration enforcenent actions, and are
generally nore efficient and dependabl e procurenment sources than contractors
that do not use that systemto verify the work eligibility of their workforce
Ri gorous enpl oynent verification through E-Verify will also help contractors to
confirmthe identity of the persons working on Federal contracts, enhancing
nati onal security at | ess expense to the Governnent than it would cost for
contractors to obtain nore rigorous security clearances. This is likely to be
particul arly beneficial where contractors operate at sensitive nationa
infrastructure sites.

B. Regulatory Flexibility Act

The Councils expect this rule to inpact nearly every snall entity in the Federa
contractor base. However, the direct cost this rule inposes does not appear to
have a significant econom c inpact on a substantial number of small entities,
within the neaning of the Regulatory Flexibility Act, 5 U. S.C. 601, et seq.

An Initial Regulatory Flexibility Analysis has been prepared and the results of
the anal ysis show that the direct cost of this rule on an average cost per
contractor basis does not appear to rise to the |evel of being economically
significant; however, the Councils request coments on this finding.

The Councils expect this rule to carry certain benefits to enployers in that it
provi des an econom cal, web-based nethod for performng verification of

enpl oyment eligibility of enployees, inproving the reliability of the enpl oynent



verification procedures enployers are already required to perform Federa
contractors’ participation in E-Verify is also expected to reduce the |ikelihood
that contractors will discover long after the fact that they have hired

unaut hori zed aliens, thereby sparing contractors the cost of terminating and
repl aci ng enpl oyees not authorized to work under Federal immigration |aw after
resources have been expended on the training of those enpl oyees.

An Initial Regulatory Flexibility Analysis has been prepared for public conmrent
and is summari zed as foll ows:

The June 6, 2008 Executive Order, anendi ng Executive Order 12989, 61 FR 6091
(February 15, 1996), prohibits Federal agencies fromcontracting w th conpanies
t hat knowi ngly hire enployees not eligible to work in the United States and

i nstructs Federal agencies to contract with conpanies that agree to use an

el ectroni c enpl oynent verification systemto confirmthe enployment eligibility
of their workforce. The E-Verify Systemis the best avail abl e neans for
contractors and subcontractors to verify enploynment eligibility. Consequently,
this proposed rule is being pronulgated to institute a contractual requirenent
for contractors and subcontractors to utilize E-Verify as the nmeans of verifying
that all new hires of the contractor or subcontractor and all enployees directly
engaged in perform ng work under covered contracts or subcontracts are eligible
to work in the United States. The proposed rul e adds a new FAR Subpart 22.18
and a new cl ause.

The prohibition against Federal agencies contracting with conpanies that

knowi ngly hire enpl oyees not eligible to work in the United States has existed
since 1996. Virtually all enployers in the United States, including Federa
CGovernment contractors and subcontractors, are prohibited fromhiring an

i ndi vidual w thout verifying his or her identity and authorization to work and
fromcontinuing to enmploy an alien whomthey know is not authorized to work in
the United States (Section 274A(a) of the Inmgration and Nationality Act of
1952, as anended (INA), 8 U S.C. 1324a; 8 CFR part 274A). Many ali ens,

i ncludi ng | awful permanent residents, refugees, asylees, and tenporary workers
petitioned by a U S. enployer, are authorized to work in the United States (see
8 CFR 274a.12, listing classes of work-authorized aliens).

The new contractual requirenent to use the E-Verify Systemwi || enhance the
CGovernment’s ability to protect national security and ensure conpliance with the
nation's inmgration | aws—eore aspects of the Governnent’s m ssion that

ot herwi se coul d be conprom sed by the presence of unauthorized aliens in
Governnent facilities or by the enploynent of unauthorized aliens in the
Government’s supply chain

This rule will inpact nearly every small entity in the Federal contractor base.
Maj or exceptions are contractors providing commercially avail abl e off-the-shelf
(COTS) itens and COTS itens with only minor nodifications and subcontractors

t hat provide supplies, not services or construction. |In Fiscal Year 2006, there
were over 100,000 small businesses that received direct Federal contracts.
VWile there are no reliable nunbers for subcontracts awarded to snall

busi nesses, the Dynam c Small Busi ness database of the Central Contractor

Regi stration-a database of basic business information for contractors that seek
to do business with the Federal Government-gives a nunber of 324,250 snal

busi ness profiles that are registered. Assum ng that 50% of these snal

busi nesses contract with the Federal at either the prime or subcontract |evel,
then that nunmber is 162,125 small busi nesses.

We have placed in the public docket a detail ed Regulatory Inpact Analysis of the
conpliance requirenments of this rule. Generally, enployers will incur



opportunity cost of the tinme expenses for the tinme their enployees will spend

conplying with the requirenents of the regulation. Enployees will need to be
trained in order to be able to operate the E-Verify system as well as spend
time on processing enmpl oyee verifications. Enployers will incur start-up costs

fromenrolling in the E-Verify program W believe a small nunber of enployers
may need to purchase a computer and internet connection for their hiring site.

Certai n enpl oyee replacenment (turnover) costs nay also be incurred due to this

regul ation.

In order to further informour understanding of the econom c inmpact of this rule
on snall entities, we considered hypothetical contractors with 10, 50, 100, and
500 enpl oyees and estimated the economc inpact of the rule on those four sizes
of entities in their initial year of enrollnent. The initial year a contractor
enrolls in E-Verify is expected to be the year with the highest conpliance cost,
as the contractor is incurring both the start-up costs of enrolling in E-Verify
as well as the costs of vetting enployees through the E-Verify system

We estimate the average direct cost of this rule to a contractor with 10

enpl oyees to be $419 in the initial year; for a contractor with 50 enpl oyees, we
estimate the average direct cost of participating in E-Verify to be $1,168 in
the initial year; for a contractor with 100 enpl oyees we estinate an initia

year inpact of $2,102; while a contractor with 500 enpl oyees is expected to have
an initial year inpact of $8,964. This level of direct cost burden is well

under 1% of the expected annual revenue of these four sizes of entities and does
not appear to represent an economically significant inpact on an average direct
cost per contractor basis. To the extent that some small entities incur direct
costs that are higher than the average estimated costs, those enpl oyers nay
reasonably be expected to face a significant econom c inpact.

As di scussed previously, we do not consider the cost of conplying with
preexisting inmgration statutes to be a direct cost of this rul emaking. Thus,
whil e sone enpl oyers may find the costs incurred by replacing enpl oyees that are
not authorized to work in the United States to be econonically significant,

t hose costs of conplying with the Inmigration and Nationality Act are not direct
costs attributable to this rule.

In addition, the requirenent for entities (both large and snmall) to enroll in E-
Verify only applies to contractors and subcontractors who choose to perform
certain work for the Federal CGovernnent. |If an entity does believe that

participating in E-Verify would i npose a significant econom c inpact on their
operation, the entity would nake a business deci si on whet her the revenue
generated by doi ng business with the Federal Governnent woul d provide a
financial return sufficient to justify the cost of such participation in E-
Verify. Presunmably, entities which do not receive the desired return on revenue
to justify the expense of participating in E-Verify would choose not to be a
Federal contractor or subcontractor

The Councils seek further commrent on the actual costs or expenditures, if any,
of registering for and using the E-Verify System and the extent to which these
costs may differ or vary for snmall entities.

The Councils are unaware of any duplicative, overlapping, or conflicting Federa
rules. There are current requirenments for all enployers, not just Federa
contractors and subcontractors, to verify the enploynment eligibility of their
newy hired enpl oyees. These requirenments have existed since 1986. Arguably
related rules include DHS s “No-Match” rule, which provides guidance to

enpl oyers on how best to respond to the Social Security Administration’ s (SSA)



no-match letters, through which enployers are alerted annually about their

enpl oyees whose nanmes and social security nunbers submitted on tax forns do not
match up to the information in the SSA s database. Although this “No-Mtch”
rul e concerns the SSA's letters generated fromone of the data sources used by
the E-Verify system the “No-Match” rule is not associated with use of the E-
Verify System The two rules interact insofar as use of E-Verify-and the
resulting strengthening of Federal contractors’ enploynent verification
processes—i s expected to reduce the incidence of SSA “No-Matches” in the Federa
contract workforce resulting fromthe enpl oynent of unauthorized alien workers.
But the “No-Match” rule is designed to assist enployers to ensure that their
entire existing workforce renmains work-aut horized, while this proposed anendnent
to the Federal Acquisition Regulation is designed to ensure that unauthorized
aliens are not brought into the Federal Governnent’s contractor workforce.

The Councils considered the following alternatives in order to mninze the
i mpact on small busi ness concerns:

* Whether to require E-Verify participation as a preaward eligibility
requirenent or treat it as a postaward contract performance requirenment. The
proposed rule is distinct fromthe existing E-Verify program in that it would
require E-Verify queries to be performed on certain existing enployees of a
contractor, and the Councils believe that the obligations created by the rule
shoul d be codified as a post-award contract performance requirement.

* Whet her the use of E-Verify should be required for existing enployees of the
contractor that are assigned to work under the Government contract, or should be
l[imted only to the new hires of the contractor. The Councils decided that
requiring enmployment eligibility confirmation of all workers assigned to a new
CGovernment contract was nost consistent with the Federal Government’s own
obligation to use E-Verify when hiring Federal enployees, and woul d nost

ef fectively ensure that the Federal Governnent does not indirectly exploit an
illegal |abor force.

* Whether to require contractors to use E-Verify only for new hires that woul d
be assigned to work under a Governnent contract, and exclude all other new hires
of the contractor fromthe E-Verify requirenent. The Councils decided that
requiring contractors to use the E-Verify programas part of their standard
hiring practices would sinplify enploynment verification, and better conforms
with a principal goal of the rule to ensure that the Federal Government does
busi ness with conpani es that do not enploy unauthorized aliens.

* Whet her the use of E-Verify should be required for all prinme contracts or only
for those contracts that do not call for COTS itenms or itens that would be COTS
items but for minor nodifications, as defined at FAR Part 2, containing the
definition of a comrercial item Because COTS suppliers by definition do not
specialize in serving the Federal Governnent, and because the Government mi ght

| ose access to COTS suppliers if they determne the cost of conplying with the
rul e outwei ghs their gains from Government business, the Councils decided not to
require the use of E-Verify for COTS itenms and itens that woul d be COTS but for
m nor nodifications.

* Whether the requirenments of the rule should flow down to all subcontracts or
should be linted to subcontracts for services or construction. The Councils
determned to apply the proposed rule only to subcontracts for comrercial or
nonconmer ci al services, including construction. It does not apply to
subcontracts for material or to subcontracts |ess than $3, 000.



The FAR Secretariat has subnitted a copy of the IRFA to the Chief Counsel for
Advocacy of the Smal| Business Administration. A copy of the |RFA may be
obtained fromthe FAR Secretariat. The Councils will consider comrents from
small entities concerning the affected Subpart FAR 22.18 in accordance with 5
U S.C. 610. Comrents nust be submitted separately and should cite 5 U. S. C 601
et seq. (FAR case 2007-013), in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub. L. 104-13) applies because the proposed rule
contains information collection requirenments over and above the burden hours
al ready approved for the E-Verify System The OVB control nunber for the
currently approved Information Collection Request is 1615-0092. The Privacy
| mpact Assessnents and the System of Records Notice for the E-Verify program may
be found at http://ww. dhs. gov/ xi nfoshare/ publications/editorial 0511. sht n#4 and
at 73 FR 10793. Although the E-Verify System has a currently approved Paperwork
Reducti on Act clearance, we are seeking an additional approval for this proposed
amendnment to the FAR because the proposed FAR rule will increase the nunber of
E-Verify users. The OB control number for the currently approved Information
Col l ection Request is 1615-0092. This additional burden is created by the
requirenment in this rule to verify enploynent eligibility of certain current
enpl oyees in each contractor’s existing workforce. Also included in the
addi ti onal burden estimate is the nunber of enployers and enpl oyees that woul d
not have utilized E-Verify but for the issuance of this rule. Accordingly, the
Councils will forward a request for approval of a new information collection
requi rement concerning this burden to the O fice of Managenment and Budget under
44 U.S.C. 3501, et seq. Public coments concerning this request will be invited
t hrough a subsequent Federal Register notice.
Annual Reporting Burden
The nunber of Respondents estinmated below is the average nunber of covered
contractors and subcontractors per year for the first three years the rule is in
effect. The nunber of total annual responses is the sumof the MOUs that nust
be signed by each enpl oyer, the nunmber of enployer registrations, the nunber of
enpl oyees that undergo training, and the average nunber of E-Verify queries per
year for the first three years the rule is in effect. Public reporting burden
for this collection of information is estimted to average .40 hours per
response, including the tine for review ng instructions, searching existing data
sources, gathering and maintaining the data needed, and conpleting and revi ewi ng
the collection of information.
The annual reporting burden is estinated as foll ows:
Respondents: 177,196
Responses per respondent: 21.05
Total annual responses: 3,729, 406
Preparati on hours per response: .40 hrs

Total response burden hours: 1,500,357
D. Request for Conments Regardi ng Paperwork Burden
Submit comrents, including suggestions for reducing this burden, not |ater than
[insert date 60 days after publication in the FEDERAL REG STER] to: FAR Desk
Oficer, OVMB, Room 10102, NEOB, Washi ngton, DC 20503, and a copy to the Genera
Services Admi nistration, FAR Secretariat (VPR), 1800 F Street, NW Room 4035,
Washi ngt on, DC 20405.
Public coments are particularly invited on: whether this collection of
information i s necessary for the proper performance of functions of the FAR and
wi Il have practical utility; whether the above estimate of the public burden of
this collection of information is accurate and based on valid assunptions and
nmet hodol ogy; ways to enhance the quality, utility, and clarity of the
infornmation to be collected; and ways in which the burden of the collection of



i nfornati on can be minimzed on those who are to respond, through the use of
appropriate technol ogi cal collection techniques or other forns of infornmation

t echnol ogy.

Requester nay obtain a copy of the justification fromthe General Services

Adm ni stration, FAR Secretariat (VR), Room 4035, Washi ngton, DC 20405, tel ephone
(202) 501-4755. Please cite OVB Control Number 9000- XXXX in all correspondence.
Li st of Subjects in 48 CFR Parts 2, 12, 22 and 52

Gover nment procurenment.

Dat ed:

Al Matera,
Director,
O fice of Acquisition Policy.

Therefore, DoD, GSA, and NASA propose amending 48 CFR parts 2, 12, 22, and 52 as
set forth bel ow

1. The authority citation for 48 CFR parts 2, 12, 22, and 52 continues to read

as follows:

AUTHORI TY: 40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 42 U S.C. 2473(c).

PART 2—DEFI NI TI ONS OF WORDS AND TERNMS

2. Amend section 2.101 in paragraph (b)(2), in the definition “United States,”

by redesi gnating paragraphs (5) and (6) as paragraphs (6) and (7), respectively,
and addi ng a new paragraph (5) to read as foll ows:

2.101 Definitions.

*

* * * *
(b) * * *
(2) * * *

United States, * * *
* * * * *

(5) For use in Subpart 22.18, see the definition at 22.1801
* * * * *

PART 12-ACQUI SI TI ON OF COMVERCI AL | TEMS

3. Amend section 12.301 by addi ng paragraph (d)(3) to read as foll ows:
12.301 Solicitation provisions and contract clauses for the acquisition of
conmercial itemns.

(d) * * *

(3) Insert the clause at 52.222-XX, Enploynment Eligibility Verification, as
prescribed in 22.1803.
* * * * *

4. Amend section 22.102-1 by renoving fromthe end of paragraph (g) the word
“and”; renoving the period fromthe end of paragraph (h) and adding “; and” in
its place; and addi ng paragraph (i) to read as foll ows:

PART 22-APPLI CATI ON OF LABOR LAWS TO GOVERNMENT ACQUI SI Tl ONS

22.102-1 Policy.
(i) Eligibility for enploynent under United States inmgration |aws.
5. Add subpart 22.18 to read as foll ows:

SUBPART 22. 18—EMPLOYMENT ELI G BI LI TY VERI FI CATI ON

Sec.

22.1800 Scope.

22.1801 Definitions.

22.1802 Policy.



22.1803 Contract cl ause.

22.1800 Scope.

Thi s subpart prescribes policies and procedures requiring contractors to utilize
the United States Citizenship and Inmgration Service's enploynment eligibility
verification program (E-Verify) as the neans for verifying enpl oynent
eligibility of certain enpl oyees.

22.1801 Definitions.

As used in this subpart—

Assi gned enpl oyee neans an enpl oyee who was hired after Novenber 6, 1986, who is
directly performing work, in the United States, under a contract that is
required to include the clause prescribed at 22.1803.

Commercially avail abl e of f-the-shelf (COIS) item—

(1) Means any itemof supply that is—

(i) A comercial item(as defined in paragraph (1) of the definition at FAR
2.101);

(ii) Sold in substantial quantities in the comrercial marketplace; and

(iii) Ofered to the Government, without nodification, in the same formin which
it is sold in the comrercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of
1984 (46 U.S.C. App. 1702), such as agricultural products and petrol eum
products.

United States, as defined in 8 U.S.C. 1101(a)(38), means the 50 States, the
District of Colunbia, Puerto Rico, Guam and the U S. Virgin |slands.

22.1802 Policy.

(a) Statutes and executive orders require enployers to abide by the inmgration
laws of the United States and to enploy in the United States only individuals
who are eligible to work in the United States. The E-Verify program provi des an
i nternet-based neans of verifying enploynment eligibility of workers enployed in
the United States, but is not a substitute for any other enploynment eligibility
verification requirenents.

(b) Contracting officers shall include in contracts, as prescribed at 22.1803,
a requirenent for contractors to—

(1)(i) Enroll in the E-Verify programw thin 30 cal endar days of contract
award, and use E-Verify within 30 cal endar days thereafter to verify enpl oynment
eligibility of their enployees assigned to the contract at the time of
enrollment in E-Verify; or

(ii) If the contractor is already enrolled in E-Verify, use E-Verify within 30
cal endar days of contract award to verify enployment eligibility of their

enpl oyees assigned to the contract; and

(2) Following this initial period, initiate verification of all new hires of
the contractor and of all enployees newy assigned to the contract within three
busi ness days of their date of hire or date of assignment to the contract.

(c) Subcontractor flowdown. The contracting officer shall require contractors
to flow down the requirenent to use E-Verify to subcontracts that—

(1) Are for commrercial or noncommercial services or construction

(2) Exceed $3, 000; and

(3) Include work performed in the United States.

(d) 1In exceptional cases, the head of the contracting activity may wai ve the
requirenent to insert the clause at 52.222-XX, Enploynent Eligibility
Verification, for a contract or subcontract or a class of contracts or
subcontracts. This waiver authority may not be del egat ed.

22.1803 Contract clause.

Insert the clause at 52.222-XX, Enmploynment Eligibility Verification, in al
solicitations and contracts, except those that—



(a) Are for comrercially available off-the-shelf itens or itens that would be
COTS itens, but for minor nodifications (as defined at paragraph (3)(ii) of the
definition of “comrercial itenf at FAR 2.101);

(b) Are under the mcro-purchase threshold; or

(c) Do not include any work that will be performed in the United States.

PART 52-SOLI Cl TATI ON PROVI SI ONS AND CONTRACT CLAUSES

6. Add section 52.222-xx to read as foll ows:

52.222-XX Enploynent Eligibility Verification

As prescribed in 22.1803 and 12.301(d)(3), insert the follow ng cl ause:
EMPLOYMENT ELI G BI LI TY VERI FI CATI ON ([ DATE])

(a) Definitions. As used in this clause—

(1) Assigned enpl oyee neans an enpl oyee who was hired after Novenber 6, 1986,
who is directly performng work, in the United States, under a contract that is
required to include the clause prescribed at 22.1803.

(2) United States, as defined in 8 U.S.C. 1101(a)(38), means the 50 States, the
District of Colunbia, Puerto Rico, Guam and the U S. Virgin |Islands.

(b) The Contractor shall —
(1) Enroll in the E-Verify programwi thin 30 cal endar days of contract award;

(2) Use E-Verify to verify the enployment eligibility of all assigned
enpl oyees; and

(3) Conply, for the period of performance of this contract, with the
requi renents of the E-Verify program including, but not Iimted to, verifying
the enpl oynent eligibility of all new enpl oyees of the Contractor

(c) Information on registration for and use of the E-Verify program can be
obtained via the Internet at the Departnment of Honeland Security website:
ww. dhs. gov/ E- Veri fy.

(d) Initiation of verification. The Contractor shall initiate a verification
query—

(1) Wthin 30 calendar days of its enrollnment in the E-Verify program for each
assi gned enpl oyee who is assigned to the contract at the tine of enrollnent in
the E-Verify program

(2) Wthin three business days of the date of assignhment to this contract, or
within 30 days of the award of the contract to which the enpl oyee is assigned,
whi chever is later, for each assigned enployee who is assigned to the contract
after the date of enrollnment in the E-Verify program and

(3) Wthin three business days of the date of enploynment, for all enployees of
the Contractor hired after the date of enrollnent in the E-Verify program

(e) Individuals previously verified. The Contractor is not required by this
clause to perform additional enploynent verification using E-Verify for any
enpl oyee whose enpl oynment eligibility was previously verified by the Contractor
t hrough the E-Verify program



(f) Subcontractor flowdown. The Contractor shall flow down the requirenents of
this clause, including this paragraph (f) (appropriately nodified for
identification of the parties), to each subcontract that—

(1) 1I1s for comercial or nonconmercial services or construction

(2) Exceeds $3,000; and

(3) Includes work performed in the United States.

(End of clause)

[ BI LLI NG CCDE 6820- EP]

[ FR Doc. 2008-13358 Filed 06/11/2008 at 8:45 am Publication Date: 06/12/2008]



