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December 5, 2013

Marcia M. Waldron, Clerk
Office of the Clerk
Third Circuit Court of Appeals
601 Market Street, Room 21400
Philadelphia, PA 19106

Re: Louisiana Forestry Ass’n v. Secretary of Labor, No. 12-4030

Dear Ms. Waldron:

Pursuant to FRAP 28(j), Plaintiffs-Appellants advise that a “related case” has been decided.

On December 3, 2013, the Board of Alien Labor Certification Appeals issued an en banc
decision that the DoL's Certifying Officer had abused his discretion by affirming
supplemental prevailing wage determinations issued after DoL had approved and certified
the employer's petition. In re: Island Holdings LLC, 2013-PWD-00002, at 15 (BALCA Dec. 3,
2013) (attached as Exhibit 1). The Court held that DoL "regulations do not require an
employer to comply with a prevailing wage determination issued after the Department has
approved and granted" the employer's petition. Id. at 2. The Court further held that the
attestation contained in ¶ 5 of Appendix B.1, which had been the subject of informal notice
in the Federal Register, departed substantially from the requirement actually contained in
DoL's regulations, yet it had not been issued with public notice and comment. As such, the
modification of Appendix B.1 was issued without legal authority. Id. at 13-14.

This decision is pertinent and significant because it supports the employers’ positions that:

 The revised Appendix B.1 contradicts DoL's own regulations contained in 20 C.F.R.
§ 655.22 (e). Island Holdings, at 13-14. See Employers' Brief 62; Employers' Reply Brief 28
& n. 5.

 The revised Appendix B.1 required public notice and comment before taking effect
because it "work[ed] substantive changes or major legal additions to existing rules or
regulations .... If an agency adopts a new position inconsistent with an existing
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regulation, or affects a substantive change in the regulation, notice and comment are
required." Island Holdings, at 10, n. 13 (citation omitted). DoL "cannot impose
additional legal obligations on a regulated party without following the procedures
mandated by the APA. Among other things, the APA requires an agency to provide
notice and comment for those rules intended to bind the public with the force of
law." Id. at 13 (citation omitted). DoL "does not have the inherent authority to
correct mistakes in a regulation without undergoing the procedures mandated by the
APA." Id. at 14 (citation omitted). See Employers' Brief 62-63; Employers' Reply Brief
29-30.

Respectfully,

/s/ R Wayne Pierce
R. WAYNE PIERCE
Attorney for Plaintiffs-Appellants
The Pierce Law Firm, LLC

RWP:jlb

Enclosure: Island Holdings

cc: G. Forney (via ECF)
E. Tuddenham (via ECF)
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