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| ADU6-04
Interoffice Memorandum

To:  REGIONAL DIRECTORS
SERVICE CENTER DIRECTORS
DISTRICT DIRECTORS
OFFICERS IN CHARGE

From: Michael Aytes
Acting Associate Director, Domestic Operations

Date: November 23, 2005
Re:  Handling of N-400s filed by Alien Entrepreneurs with Pending [-829s

Addition to Adjudicator's Field Manual (4FM) Chapter 22
{A#M Update ADO6-04)

This memorandum provides guidance to U.S. Citizenship and Immigration Services (USCIS)
officers in the field regarding adjudication of the Form N-400, Application for Naturalization,
filed by a conditional resident (CR) who has a pending Form 1-829, Petition by Entrepreneur to
Remove Conditions,

This guidance is effective immediately. Please direct any questions regarding this memorandum
through appropriate channels.

e R ey
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Handling 0i"'N-400 filed by Alien Entreprencurs with Pending 1-829¢
Addition 10 ddiudicator's Fietd Manual (AFM} Chapter 22
(AFM Update ADOG-04)

Chapter 22 of the AFM does not currently contain gaidance on the adjudication of Form N-400,
Application for Naturalization, filed by alien entrepreneurs in conditional resident status (CR) with a
pending Form 1-829, Petition by Entrepreneur 1o Remove Conditions. Chapter 22 has been revised to add
a new sub-chapter, 22 4(i).

Accordingly, the AFM is revised as follows:

() General. (Added [date of signature], AFM AD0B-04.) This guidance applies only to
alien entrepreneurs in conditional resident status (CR) with a pending Form 1-828,
Petition by Entrepreneur to Remove Conditions, who have filed a Form N-400, Application
for Naturalization. These CRs will have one of the following EB-5 classification codes:
N51-N58, T51-T53, T56-T58, 151-153, 156-158, C51-C53, C56-C58, R51-R53, or R56-
R58. The E51- £58 classification codes are given once the conditions are removed.

NOTE 1: If a CR has a status in the "N" series the District Adjudications Officer
(DAQ) shouid first check the U.S. Department of Justice Executive Office for
Immigration Review (EOIR) system to see if the person hasg been ordered
reroved by the 1J and then follow the March 3, 2000 EB-5 Field Memo Number
9: Form 1-829 Processing and the January 18, 2005 Memo on Extension of
Status for Conditional Residents with Pending or Denied Form 1-829 Petitions
Subject to Public Law 107-273.

NOTE 2: If a DAQ checks the Central Index System (CIS) history and only sees
an E51-£58 classification without the alien previously having a conditional
classification (i.e. C51-C58, T51-T58, 151-158, R51-R88), the DAO shouid then
check the A-file to determine if there was a classification error at the time of
admigsion or adjustment or if the error wag a CIS update error. This issue must
be resolved before moving forward on the adjudication of the Form N-400,

Except as otherwise specifically provided, no person shall be naturalized unless he or
she has been lawfully admitted to the United States for permanent residence in
accorgance with all applicable provisions of the Immigration and Nationality Act (the
“Act’). See section 318 of the Act. A person may not be naturalized if his or her
residence status is subject to any conditions. DAOs conducting naturalization
examinations based on T-files, or even A-files, must ensure that applicants are in fact
lawful permanent residents (LPR) not subject to conditions.

ibilit ization whi 329 is pending. A CR who has
timely ﬂled Form LBZQ may suhrmt a Farm N-dOO pncsr to the ad]ud:catmn of the
Form 1-829. The regulations at 8 CFR 218.1 clearly state that CRs have the right to
apply for naturalization. Thus, a CR may file a Form N-400 whether the Form 1-829
filed by the CR has been adjudicated.
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Handling of N-400 filed by Alien Entrepreneurs with Pending 1-829s
Addition to Adjudicator s Field Manuol (AFM) Chapter 22
{AFM Update AD06-04)

(2) The ice - oot
Law 10?-273 (P L. 107~273) There are two categorm af &B«ﬁ cawc ] group of
approximately 800 cases that are subject to procedures and standards set forth in
P.L. 107-273 and all others (which are adjudicated under standard £B-5
procedures). P.L. 107-273 applies to certain alien entrepreneur applications where
the Form 1-528, Immigrant Petition by Alien Entrepreneur, was approved after
January 1, 1995 and prior to August 31, 1988, and the Form 1-829 was timely filed
prior to November 2, 2002 {even if the Form 1-829 had been denied before
November 2, 2002, if a motion fo reopen was filed before January 2, 2003). The
Public Law states that USCIS cannot deny any of these applications until
implementing regulations have been published. As a result, these cases generally
must remain pending until the regulations are published and USCIS commances its
review of them pursuant to such regulations,

The Calffornia Service Center (CSC) will no longer de-schedule in Claims 4 the
examination of naturalization applicants who are alien entrepreneur CRs subject to
P.L. 107-273. As such, as of the date of this memorandum, these applications may
only proceed to examination, subject to the procedures described below.

(3) Adiudicating the Form N-400 if the Form 1-829 is pending. A DAQ who is
conducting the examination of a naturalization applicant who was admitied as a CR,
based on the approval of a Form 1-526 and who subsequently timely filed Form |-
829, should ascertain the current status of the Form 1-829 prior to proceeding with a
final adjudication of the Form N-400. A Form N-400 shall not be approved under
any circumstances prior to the adjudication of a pending Form [-829 and the removal
of conditions on the CR's status, uniess the applicant has obtained LPR status
through another avenue or is eligible to naturalize based on military service under
section 329 of the Act.

ob i i€ includi
97—273 m) !f a Farm t~829 is pendmg at the time of the GR’s axamma‘tzon
on the Form N-400, but the applicant was admitted as an LPR on other grounds
(e.g.. mamiage to U.S. citizen qualifying), thereby rendering the Form 1-829 moot,
only then may the DAO proceed with the naturalization examination, if the
applicant demonstrates eligibility for naturalization, including the requirement in
Section 318 of the Act that the applicant has been admitted as an LPR, the DAO
must obtain a written withdrawal of the Form 1-828 from the applicant. Such
withdrawal should be annotated in MFAS and a copy of the written withdrawal
interfiled with the Form 1-828, In addition, the DAQ shouid notify the appropriate
Service Center EB-5 point-of-contact of the withdrawal by contacting the
California Service Genter or the Texas Service Center as appropriate, and by
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Handling of N-400 filed by Alien Entreprengurs with Pending 1-829¢
Addition to Adjudicator’'s Field Mamual (AFM) Chapter 22
{AFM Update AD06-04)

faxing a copy of the withdrawal to the relevant Service Center (CSC: 949-389-
8027 and TSC: 214-489-8017). These procedures apply to all EB-5 cases,
including those subject to P.I.. 107-273.

1-820 where the applicant has not

obtained LPR status on other rounds.

i. Applications subi -273.
1. Which applications are subject to P.L. 107.2737

Applications by alien entrepreneur CRs are subject to P.L. 107-273 if the
Form 1-526 was approved after January 1, 1995 and prior to August 31,
1968, and the Form 1-828 was timely filed prior to November 2, 2002
(even f the Form 1-B29 had been denied before November 2, 2002, ifa
motion to reopen was filed before January 2, 2003).

2. Guidance for handling applications subject to P.L. 107-273:

The DAQ may conduct the naturalization examination. However, if the
applicant is still a CR, the DAQ should deny the application on the basis
of section 318 of the Act {as well as on any other applicable ground).
Before taking final action on the application, the DAO should confirm that
the case is subject to P.L. 107-273 by contacting the Investor and
Regional Center Unit (IRCU), Headquarters for further instructions. The
IRCU will coordinate any action with the relevant Service Center EB-5
paoint-of-contact.

ii. Applications not subject o P.L. 107-273.

The DAQ may conduct the naturalization examination, but must contact the
Service Center with jurisdiction over the Form i-820 before taking any final
action,

Only officers fully trained in EB-5 {aw, procedures, and the relevant
precedent decisions may adjudicate Forms 1-829. As a result, the DAO
conducting the naturalization examination shall not attempt to adjudicate the
Form 1-828, but instead must contact the appropriate Service Center or
Regional office EB-5 point-of-contact to obtain adjudication of the Form [
828 before proceeding with a determination on the N-400,

Once the Form 1828 is adjudicated, including the appropriate update in
MFAS, the DAO may proceed with the adjudication of the Form N-400. If
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Handling o7 N-400 filed by Alien Entreprencurs with Pending 1-820s
Addition to Adiudicator's Field Marual (AFM) Chapter 22
{AFM Update AD06-04)

the Service Cenier approves the Form 1-829, the Service Center will update
MFAS. If the Form -829 is approved, the form N-400 may be granted if the
applicant is otherwise eligible for naturalization.

if the Form 1-829 is denied, the Form N-400 must be denied on the basis of
Section 318 of the Act because the applicant’s resident status remains
subject to conditions. The Service Center will then send the A file to the
district office, as designated by the district EB-5 POC, for the issuance of
the denial and the MFAS update.
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U.S. Department of Justice
Immigration and Naturalization Service

HQ40/6.1.3

425 I Street NW
Washington, DC 20536

JUN 1 0 2003

MEMORANDUM FOR:  SERVICE CENTER DIRECTORS
BCIS FIELD OFFICE DIRECTORS
CTOR, XATIONAL BENEFITS CENTER

FROM:
for Operations
Bureau of Citizenship and Immigration Services
Department of Homeland Security

SUBJECT:  Amendments Affecting Adjudication of Petitions for Alien Entrepreneur
(EB-5)

The purpose of this memorandum is to provide interim guidance on certain
changes affecting the adjudication of Form I-526, Immigrant Petition by Alien
Entrepreneur, and Form 1-829, Petition by Alien Entrepreneur to Remove Conditions,
that were pending or filed on or after November 2, 2002. On November 2, 2002, the
President signed into law the Twenty-First Century Department of Justice Appropriations
Authorization Act (Public Law 107-273), which, among other things, mandated a review
of cases in which the alien entrepreneur filed a Form I-526 petition that was approved
after January 1, 1995 and prior to August 31, 1998, and timely filed an 1-829 petition
prior to November 2, 2002, ‘

In addition to cases described above, the new law also affects the adjudication of
Form 1-526 petitions pending or filed on or after November 2, 2002, the date on which
the faw was enacted. Changes brought about by the new law include the following:

1. Chapter 2, section 11036 of Public Law 107-273, (Subtitle B) amends the law at

sections 203(b)(5) and 216A of the Immigration and Nationality Act (INA) so that
an alien entrepreneur is no longer required to establish a commercial enterprise.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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MEMORANDUM FOR SERVICE CENTER DIRECTORS, ET.AL. Page 2
SUBJECT. Amendments Affecting Adjudication of Petitions, etc.

This modifies 8 CFR § 204.6(h)(]), regarding the creation of an original business.
Adjudicators, however, should still inquire as to whether the petitioner personally
established the commercial enterprise because if not, then the adjudicator must
inquire as to the number of jobs at the time the petitioner acquired the business
since petitioner still has to create 10 new jobs.

2. In addition, the new law did not remove the requirement that the commercial
enterprise be “new,” as defined in 8 CFR § 204.6(e). Under this definition, an
enterprise must have been established after November 29, 1990 in order to be
“new”. The regulations at 8 CFR 204.6(h)(3), which describe “the establishment
of a new commercial enterprise”, have been superceded in part by Public Law
107-273 due to the removal of the requirement that the alien entrepreneur
establish the commercial enterprise, Nonetheless, this section 18 still relevant in
that it describes under what circumstances a commercial enterprise in existence
prior to November 29, 1990 will be considered to be “new” for the purposes of
this law. Specifically, enterprises that have been expanded or substantially
reorganized continue to meet the definition of “new” regardless of when the
commercial enterprise was actually created. Accordingly:

* A business established prior to November 29, 1990 may be considered a new
commercial enterprise under 8 C.F.R. § 204.6(e) and (h) if since that date it
has been expanded so that a substantial change in the net worth or number of
employees has occurred. Substantial change means a 40 percent increase in
either the net worth or the number of employees.

e In addition, a commercial enterprise established prior to November 29, 1990
will be considered to be new under 8 C.F.R. § 204.6(e) and (h) if since that

date it has been restructured or reorganized so that a new commercial
enterprise results .

3. With respect to cases where the alien entrepreneur filed a Form 1-526 petition
after August 31, 1998 , the new law does not permit such an alien entrepreneur to
meet the requirements for the removal of conditions by combining investments in
multiple commercial enterprises. The investment of capital in only one
commercial enterprise remains a requirement for these cases.

4. Section 11035 of Chapter 2 amends section 203(b}(5) of the INA to include a

definition of “full-time” employment, which is defined as a position that requires
at least 35 hours of service per week at any time.
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MEMORANDUM FOR SERVICE CENTER DIRECTORS, ET.AL. Page 3
SUBJECT: Amendments Affecting Adjudication of Petitions, etc.

5. Public Law 107-273 has not changed the definitions of qualifying employee under
8 CFR. § 204.6(¢), which continues to mean United States citizens, aliens
lawfully admitted for permanent residence or other immigrants lawfully
authorized to be employed in the United States, not including members of the
alien entrepreneur’s immediate family or household employees.

6. Section 11036 of Chapter 2 amends section 216A of the INA to include “limited
partnership” within the term “commercial enterprise.”

Form 1-526 and I-829 petitions pending or filed on or after November 2, 2002
should be adjudicated in accordance with the changes specified in this memorandum.
Previous EB-5 field guidance memorandums and regulations remain in effect, barring
any changes specified above. Questions regarding this memorandum may be directed
through appropriate channels to Morrie Berez or Joseph Holliday in BCIS Operations.
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U.S. Department of Homeland Security
20 Massachusetts Ave
Washington. DC 20579

gy U.S.Citizenshi
-%Ug and ITmmigration
ey Services

HQPRD 70/6.2.8

Interoffice Memorandum

To:  All Service Center Directors
Regional Directors

From: William R. Yates . "
Associate _ (Z Z,‘/g__

Operations

Date: JAN 1 9 2005

Re:  Establishment of an Investor and Regional Center Unit

PURPOSE

Effective the date of this memo, oversight for policy and regulation development, field guidance,
form design, case auditing, and training regarding Regional Center adjudications and associated investor
petitions within the EB-3 Investor Program, shall reside with PRD/Investor and Regional Center Unit (IRCU).
Given the well documented past abuses in the alien investor program, and the complexity and sensitivity of
the issues and factors relating to both Regional Centers as well as with individual alien investor cases, there is
a need for effective oversight, coordination and uniform standards governing all aspects of EB-5 matters.

DISCUSSION

PRD/IRCU will maintain liaison and regularly consult with Headquarters Service Center Operations
(SCOPS), Field Operations (OFQ), Administrative Appeals Office (AAQ), as well as with the Texas and
California Service Centers with respect to the Immigrant Investor Pilot Program, Regional Centers, 1-526 and
I-829 alien investor petitions. In addition, PRD/IRCU will work directly with both SCOPS and the Office of
Fraud Detection and National Security (FDNS) to enhance the integrity of the EB-5 program.

This action is a major step in CIS' establishment of a nationwide and coordinated adjudicative alien
investor EB-5 program, which will strengthen and protect the integrity of the program while promoting the
intent of Congress to encourage investment and increase employment within the United States. The IRCU’s
functions and responsibilities are as follows:

1. Sole adjudicative jurisdiction for Regional Center applications pursuant to the Immigrant Investor
Pilot Program for purposes of approval, denial and Requests for Evidence (RFE’s),

2. Monitor and follow up on the actions of approved Regional Centers to ensure compliance with
the terms, scope, and conditions of their approval/designation relative to their approved business
plans and indirect job creation methodologies.
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Establishment of an Investor and Regional Center Unit
HQPRD 70/6.2.8

Page 2

10.

Monitor and be responsible for the policy coordination relating to CIS wide 1-526 and related I-
829 Immigrant Investor cases.

In coordination with SCOPS, conduct quarterly evaluations and an annual analysis of Regional
Center activities in terms of number of alien investors, aggregate investment capital, average
value of investments per alien investor, aggregate total of direct and indirect jobs per each

regional center, and review total number of alien investors petitioning through each regional
center per year.

Coordinate with the SCOPS and FDNS, to develop program and process integnty improvements
and assessments for purposes of strengthening fraud detection and preventing abuses of the
program by mala fide promoters and investors.

In coordination with SCOPS, develop and update Executive Level Review Criteria (ELRC) for
purposes of identifying and selecting 1-526 and 1-829 Regional Center affiliated cases to review
and/or adjudicate for both audit and “special handling” to verify consistent application of
applicable regulations and policies, and to provide oversight, guidance and provide priority
adjudication of sensitive high visibility cases.

In coordination with SCOPS conduct random and focused audits and quality assurance reviews of
individual and groups of both Regional Center affiliated I-526 and 1-829 cases, and non-Regional
Center affiliated cases, in accordance with ELRC procedures.

In coordination with SCOPS, conduct both Regional Center and EB-5 regulatory/policy training
for CAO's and DAQ’s adjudicating individual EB-5 alien petitions as well as petitions affiliated
with a regional center.

Maintains and updates the USCIS web content on the EB-5 program and Pilot Program
information.

Attached is the mission and organizational structure for PRD/IRCU.

POINT OF CONTACT

For
BQPRD, at

additional information and clanification of this action, please contact Thomas Cook, Director,
(202) 514-2685.

CC:  Carlos Iurregui, HQOPS
Dominick Gentile, HQREC
Michael Aytes, HQIU
Robert Devine, HQOCC
Robert Wiemann, AAQ
Terry O'Reilly, HQOFO
Don Crocetti, HQFDNS

Attachment
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Attachment

Investor and Regional Center Unit Mission and Organization

Mission:

The Investor and Regional Center Unit {(IRCU) is a special project team within the
Business and Trade Branch, Office of Program and Regulations Development. The new unit has
oversight for all policy and regulatory development, form design and training regarding the EB-3
Program and Regional Center adjudications.

To carry out its mission, IRCU works closely with the Office of Service Center
Opetations (SCOPS), the California and Texas service centers, field offices, and the Department
of State’s Bureau of Consular Affairs in the administration of the law, and clarifying processing
procedures regarding the adjudication of 1-526 and related 1-829 alien investor petitions. IRCU
maintains liaison and works closely with SCOPS and the Office of Fraud Detection and National
Security related to EB-5 and regional center program integrity, fraud detection and prevention,

IRCU provides outreach to the business community, professional associations and
coordinates with DHS and other federat agencies as directed, and participates on panels and
public forums about the EB-5 program, regulations, and policies.

IRCU Organizational Structure Within PRI
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Memorandum

Subject Ymmigrant Investor (EB-5) Petitions with Date

Centain Key Features MR || 1998
To From

Regional Directors Office of Programs

All Service Center Directors (HQPGM)

District Directors (Including Foreign)

All Officers in Charge (Including Foreign)
All Port Directors

Directors, ODTF-Glynco, GA and Artesia, NM
Office of General Counsel

Regional and District Counsel
Administrative Appeals Office

Office of Policy and Planning

Office of Naturalization Operations

Chief of Staff

Office of Congressional Affairs

Office of Public Affairs

The purpose of this field memorandum is to forward the attached legal memorandum and
summary, advise Service Centers to hold certain petitions and prepare certifications 10 the
Administrative Appeals Office, and alert field offices to the return to certain immigrant investor
petitions by U S consulates abroad.

Legal Opinion
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New Returns by Consulates of Investor Petitions.

On February 22, 1998, the Department of State instructed that ali approved Form 1-526
petitions held at consular posts be returned to the appropriate Service Centers. As requested by
the Service, consular officers were instructed to forward the held petitions by air courier, flagged
with the narrie of the forwarding consulate, directly to the Business and Trade Product Line
Managers along with evidence submitted by the applicant, a brief cover memorandum describing
the reasons for the return, and a copy of the February 22 cable. Service Centers are instructed to
track thesefreturns by using the courier receipt numbers provided and forward to this office a list
of all cases returned by the consulates for review and revocation which are subject to the hold
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Communication About Petitions Subject to the Hold.

All Service personnel are instructed to discontinue communication with petitioning
companies (including their legal or other representatives) whose petitions are subject to the hold.
Requests for communication shall be forwarded to David M. Dixon, Acting Deputy General
Counsel, Headquarters INS (telephone 202-514-2895).

Preparation of Cases for Certification.

Each Service Center is instructed to select approximately four Form 1-526 petitions from
among the held cases for certification to the Administrative Appeals Qffice. Decisions may be
approvals or denials but should reflect, if possible, the range of provisions addressed in the legal
memorandum and not isolate any one or two petitioners.

In addition, each Service Center is instructed to adjudicate two clearly approvable Form I-
526 petitions not subject to the hold and prepare them for certification to the Administrative
Appeals Office. Both categories of cases prepared for certification should be forwarded to the
Administrative Appeals Office and clearly addressed to the artention of Edward H. Skerrett no
later than two weeks from the date of this memorandum.

Your assistance is greatly appreciated Please refer questions regarding this policy to
:&am&nnc A Lomr, HQBEN (202) 514-5014.

Actmg Associate Commissioner

Attachment
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U.S. Department of Justice

Immigration and Naturalization Service

HQ 70/6 3

425 Eye Streer N. W
Washingion, D.C. 20536

APR 30 igog

A

MEMORANDUM FOR Regional Directors
All Service Center Directors
All District Directors (Including Foreign)
All Officers In Charge (Including Foreign)
All Port Directors
Directors, ODTF-Glynco, GA and Artesia, NM
-3

FROM Tﬁé A Bednarz "

cting Assistant Commissionet for Adjudications

SUBJECT Immigrant Investor Codes

This memorandum reviews (1) the class of admission codes to be used by service officers
upon approving employment-based fifth preference investor petitions, and (2) related data to be
captured in CLAIMS

[n particular, Service Center officers are asked to ensure that approved immigrant investor
petitions which are based on an investrment in a regional center approved under the Immigrant
Investor Pilot Program are correctly identified. At this time, the Form 1-526. at Part 2, does not
adequately identify investments that are made in an approved regional center. Form -526 1s being
revised accordingly Until this revision occurs, however, Service officers are advised to follow the
instructions below

in addition, Service Centers are advised that on November 13, 1997, an amendment to
Section 610 of the Department of Commerce, Justice, and State, the Judiciary and Related
Agencies Appropriations Act, 1993, formally changed the number of visas (o be authorized
annually foe participation in the Immigrant Investor Pilot Program from 300 to 3,000, and
extended that Program for an additional 2 years, until October 1, 2000,

. INVESTOR CODES
The complete list of investor codes designated by the Office of Policy and Planning,

Statistics Branch, is provided below. Effective immediately, please verify that any pending or
future immigrant investor petition has received the proper admission code in accordance with this
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list. Disregard all prior code listings forwarded by this office pertaining to these classes. A related
Department of State cable is attached for your information.

Service officers are reminded that immigrant investors are aliens for whom a visa number
must be requested, so that they are charged against the numerical limit (10,000) provided in
section 203(b)(3) of the Immigration and Nationality Act. The approved petitions for this
category must be tracked so that the Service can determine when particular caps are reached, e.g
3,000 for investors whose investment is in a regional center approved for participation in the ..
Immugrant Investor Pilot Program and 3,000 for investors whose investment is in a targeted area -
of high unemployment. :

Please note that within each code group described in the chart, codes for new arrivals and
adjustments distinguish between the overall investor program (regular) and the Immigrant
investor Pilot Program (Regional Center). In addition, regular and Regional Center investments
are coded to specify that they are within a targeted area (of high unemployment) or not within a
targeted area. Finally, when the conditions have been removed pursuant to an approved petition
on Form 1-829, the same code group is used for all investors, whether or not the investment is
regular or Regional Center or within a targeted area or not

The codes for principal, spouse, and child within each group are the same. The T51-T58
group is presented as an example:

New Arrivals Adius 5

T51  principal T56 principal

T52  spouse of TS1/T56 T57 spouse of TS| or T36

T53  child of TS1 or T56 T58  child of TS} or T56

Conditional Targeted Area Not Targeted Area

Approved

Form 1-526 principal/spse/child principal/spse/child

Regular

New Arrivals TS1  T52 T$3 Cs1 (52 CS3

Adjustments T56 TS57 TS8 56 C57 Cs8

Regional Center

New Arrivals 151 152 153 R51 R52 R53

Adjustments 156 157 158 R56 R57 RSB

Cenditions removed - | Targeted Area Not Targeted Area

LPR approved

Form 1-829 .
principal/spse/child | principal/spse/child

lar

Reqional Center '

New Arrivals ESt  ES? ES3 E51 E52 ES3

Adjustments . ES6 ES57 ES8 E5S6 ES57 ESB
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Paye 3
[I. CLAIMS INFORMATION

This information must be captured on the petition in the block directly above the Action
Block on the Form 1.526 and on the CLAIMS approval screen.

For Form 1-526 (Part IT)

A “Regular Investor” is one whose investment in 2 new commercial enterprise create$™
the requisite jobs directly. If the investment is in a “Targeted Area” of high unemployment, the
petition, and the CLAIMS approval screen, must be annotated TS1 oriT56. If the investment is in
an area that 1s “Not a Targeted Area” the petition, and the CLAIMS approval screen, must be
annotated C51 or C56

A “Regional Center Investor” is one whose investment is in an approved regional center
providing for indirect jobs creation. If the investment is in a “Targeted Area”, the petition, and
the CLAIMS approval screen, must be annotated 151 or [56_If it is in an area that is “Not a
Targeted Area”, the petition, and the CLAIMS approval screen, must be annotated R31 or R56

For Form 1-829 (Part 1)
In accordance with the above instructions, approved petitions to remove the conditions on

an investor's status must be annotated, on the petition and the CLAIMS approval screen, ES1 or
E56.

If you have questions, please contact Katharine A. Lorr, Adjudications Officer, HQADN
(202) 514.5014
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U.S. Department of Justice
Immigration and Naturalization Service

HQ 40/6.1.3

4251 Street NW
Washington, DC 20536

JN 26 998

D RUCTION

MEMORANDUM FOR Regional Directors

District Directors (Including Foreign)

Regional Counsels

Officers-In-Charge (Including Foreign)

Port Directors

Service Center Directors

Direcfors, ODTF-Glynco, GA and Artesia, NM

Wk g{{;
FROM: TL‘,Joscth.; Al

Acting Associate Commissioner for Programs

SUBJECT:  Immigrant Investor Petitions - Recent Actions
And Procedures for Eliminating the Hold

REVISED JUNE 12 MEMORANDUM

This memorandum supersedes the June 12 field memorandum on this subject. Due to a clerical
error, the June 12 distribution should be destroyed and replaced by these instructions. Please note
the changes to this memorandum in the last 2 sentences of the second paragraph of the section
entitled “FORWARDING PETITIONS TO THE TIGER TEAM.”

GENERAL INFORMATION

This memorandum provides Service Centers with the procedures that are to be followed for
adjudicating immigrant investor petitions (Forms 1-526 and 1-829) that have been placed in the
hold pursuant to the March 19, 1998, memerandum from this office.

Pursuant to e mnstructiuns in the March 11, 1998, tieia memoranaum, the Administrative

Appeals Office (AAQ) received 19 immigrant investor petitions (I-526) on certification from the
four Service Centers and is preparing decisions on these cases. The Immigration and
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Memorandum for Regional Directors, etc. Page 2
Subject: Immigrant Investor Petitions

Naturalization Service (Service) will designate from among these 19 certified cases certain
precedent decisions.

During the week of July 6, 1998, the Service will provide intensive supplemental training on
these precedent decisions and related EB-5 matters to select adjudicators. -

After the training, the Service will assemble a “tiger team” to adjudicate the cases currently
in the Headquarters-directed hold. The “tiger team” will operate from the California Service
Center from July 15 through August 13.

FORWARDING PETITIONS TO THE TIGER TEAM

Service Centers are instructed to forward all Form 1-526 and 1-829 petitions in the hold,
clearly marked in red marker “EB-5 HOLD CASES," to the California Service Center by Federal
Express, return receipt requested, by July 1, at the following address: 24000 Avila Road, 2nd
floor (P.O. Box 10526), Laguna Niguel, California 92607-10526. The records point of contact is
Lydia Lundquist, Program Assistant (949-360-2820). Petitions which fall within the terms of the
hold should continue to be forwarded until August 1. Each Service Center should keep a
complete list of transferred hold cases, with shipping receipts and tracking nurabers.

Service Centers must notify petitioners whose cases have been forwarded to the California
Service Center that their case has been forwarded for adjudication under the terms of decisions
by the AAQ and this field memorandum. This notification shall be by the Form I-797 transfer
notice generated when transfer is made in CLAIMS and electronic jurisdiction is transferred to
the California Service Center. In addition, petitioners shall be advised that if they seek to
withdraw a petition and file 2 new petition in its place pursuant to the terms of this field
memorandum, they must forward the new petition and the request for withdrawal, clearly marked
in red marker “HOLD WITHDRAWAL" 10 the above address by July 30. After July 30, new
petitions should be filed with the Service Center with jurisdiction over the new commercial
enterprise for adjudication under normal procedures.

FORM 1-526 ADJUDICATION

The “tiger team” is 10 adjudicate the approximately 680 initial cases currently being held,
namely, newly filed Form 1-526 petitions, Form I-526 petitions approved by the Service bul™

returned by the Department of State for revocation before visa issuance, and related approved
Fotm 1-526 petitions with pending Form [-485 adjustment of status applications.
Aliens Wiw wish lu witswaw o petition from e hoid and fiie a ucw FOM I-2iu prunvn

may proceed in two ways. First, in accordance with the May 21 field memorandum, an alien
who withdraws a petition from the hold prior to the AAQ decisions may file a new petition
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Memorandum for Regional Directors, etc. Page 3
Subject: Immigrant Investor Petitions

procedures. Assuming that there is no need for additional evidence, a certification for review, or
other questions, the new petition will be adjudicated within the average processing time for this
type of petition (currently 60 days). This group of petitions will be processed in chronological
order by date of receipt (or date of fee acceptance) in accordance with O.1. 103.2(q). -

which, if it does not contain features that sulj%d it to the hold, will be adjudicated under standard

Second, the Service
ey,

investments and is permitting a
file a new petition which clearly identifies theialien’s withdrawn petition, Such newly
petitions will be reviewed by the “tiger team” in the order T WHITITTHEY are filed. The “tiger
leam” may approve or deny petitions unless they require additional evidence. Where additional
evidence is needed in order to complete the adjudication, the “tiger team” shall issue a Request
for Evidence, directing the alien to submit the evidence to the Service Center having jurisdiction
over the new commercial enterprise, and returh the file to that Service Center.

[f

If necessary, the “tiger team” shall forward for advice any new questions about eligibility
under the Jaw and the regulations that arise from complex financial or economic arrangements to
Headquarters Adjudication (Business and Trade Services Branch) and return the file to the
appropriate Service Center to complete the adjudication. A request for advice shall include a -
memorandum discussing the specific issues which need to be addressed, relevant research,
background or other information, and shall, if possible, provide clear recommendations.

FORM I-829 ADJUDICATION

The “tiger team" shall adjudicate petitiong on Form [-829 to remove conditions, filed at the
end of an alien's 2-year period of conditional resident status, and in the hold, in accordance with
the AAQ decisions. In this regard, the Office of Legal Counsel of the Department of Justice has
verified that, under the plain language of INA section 216A, the Service lacks authority to
approve petitions to remove conditions for aligns who have entered the United States as
conditional residents and whose petitions to reove conditions are subject to denial because they
fail to meet the requirements of the law.

The Service, however, has determined that/an alien whose Form 1-829 petition fails to
comport witlPthe law may be provided with this opportunity to file, within 90 days of the date of
the Notice of intent to Terminate Status, a new petition that does not contain the defects in their
original filing. Before a Notice of Intent to Tetminate Status is sent, the petition shouid be
screened to determine eligibility to file a new Form 1-526. Eligible aliens shall be directed to file
new petitions to the Service Center with jurisdiction over the new commercial enterprise This
process is not available to aliens whose petitians to remove conditions are demied because the
business in which the alien originally invested has ceased to operate or has failed to create or
preserve 10 full-time jobs in the United States or to an alien seeking to invest in a different
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Memorandum for Regional Directors, etc Page 4
Subject: Immigrant Investor Petitions

business. This process is available only where the petition involves aspects of the December 19,
1997, General Counsel legal memorandum.

If an alien is determined to be eligible, the Notice of Intent to Terminate Status shall advise
the alien that, if a new petition is filed within the specified time period and if it is approved, the™
alien will be desmed to have remained in lawful conditional status, provided the alien has
withdrawn the old petition to remove conditions and agreed to file an immigrant visa application
with the Department of State to begin a new 2-year period of conditional resident status.

The Notice of Intent shall further advise the alien that, as section 245(f) of the INA prohibits
these immigrant investor visa conditional residents from adjusting status in the United States, he
or she must apply for an immigrant visa at a consular post abroad in order to initiate the new
2-year period of conditional resident status. In addition, the alien must be advised that, to
establish eligibility for this process, the alien must demonstrate that he or she: 1) fully complied
with the business plan in the original initial petition; 2) sustained the investment throughout the
2-year conditional resident period; 3) was denied the request to remove the conditions on his or
her status because his or her original petition did not comply with the law and the regulations,
and; 4) is basing the new petition on the same job-creating or job-preserving United States
business as the original petition.

LAWFUL PERMANENT RESIDENTS (EB-5 INVESTORS) WHOSE CONDITIONS
HAVE BEEN REMOVED BY THE IMMIGRATION AND NATURALIZATION
SERVICE

Absent a finding of fraud or other improper acts, the Service will not initiate recission
proceedings in the cases of aliens who have obtained lawful permanent resident status (without
conditions) based on petitions that may have not complied with the statute and regulations, as
discussed in the General Counsel's memorandum of December 19, 1997,

Finally, Service officers are reminded that, as stated in the field memorandums of March 11
and May 21, 1998, immigrant investor petitions not subject to the hold should be adjudicated m
the same manner as any other newly filed petition; they are not covered by this field
memorandum. Pursuant to the May 21 field memorandum, petitioners whose cases do not fall
within the terms of the hold are to be advised of this determination through routine procedures.

Questions regarding these field instructions, may be directed to Katharine A. Lorr at

HQADN, (202) 514-5014. The Offices of Naturalization Operations and Field Operations have
concurred with this memorandum.
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U.S. Department of Justice
Immigration and Naturalization Service

MEMORANDUM FOR  Regionat Directors
District Directors (Including Foreign)
Regional Counsels
Officers-In-Charge (Including Foreign)
Port Directors

Service Center Directors
DT¥-Glynco, GA and Artesia, NM

\
ilad K
Saoner 1or Programs™

Directors,

FROM: Michael D. Cronin

Acting Associate (Com

425 I Streer NW
Washingion. DC 20536

HQ 40/6. 3

SUBJECT Immigrant Investor Petitions - Extension
of Time to Withdraw A Held Petition and
File a New Petition in its Place

GENERAL INFORMATION

-

AUG‘AIQ@S

This memorandum supplements the Revised Field Instructions issue_d on June 26,
1998, which provided Service Centers with information regarding recent actions and
procedures for eliminating the hold on certain immigrant investor petitions.

In that field memorandum, petitioners were advised that if they seek to withdraw
a cléarly identified petition from the “hold” and file a new petition in its place with the
“tiger team” assembled at the California Service Center, they must forward the new
petition and the request for withdrawal, clearly marked in red marker * HOLD
WITHDRAWAL" to the California Service Center by July 30th

AILA InfoNet Doc.
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Memorandum for Regional Directors, etc Page 2
Subject: Immigrant Investor Petitions

EXTENSION OF TIME TO WITHDRAW AND FILE A NEW PETITION

The Service has been advised that its customers need additional time to consider
the guidance provided in recent precedent decisions of the Administrative Appeals Office
(AAQ) in determining whether to take advantage of the opportunity for “tiger team”
adjudication of a new petition. For this reason, the Service has determined to extend to
August 31 the time for withdrawing such a petition and filing a new petition. Again, the
the new petition and request to withdraw must be clearly marked as indicated above and_
forwarded to the California Service Center, 24000 Avila Road, 2nd floor (P.O. Box
10526), Laguna Niguel, California, 92607-10526. ' '

Service Centers are instructed that this group of petitions will be processed in
chronological order by date of receipt (or date of fee acceptance) in accordance with O |
103.2(q) and in a separate queue from petitions for which there i5 no withdrawal. As
stated in the July 26 field memorandum, the “tiger team” may approve or deny petitions
unless they require additional evidence. Where additional evidence is needed in order to
complete the adjudication, the “tiger team™ shall issue a Request for Evidence, directing
the alien to submit the evidence to the Service Center having jurisdiction over the new
commercial enterprise, and return the file to that Service Center.

PROCESSING OF PETITIONS

After August 31, the procedure for withdrawing cases from the hold and filing a
new petition with the “tiger team” in its place will not be available, Petitioners may, of
course, withdraw and refile a petition at any time under standard procedures. If a hold
case is not withdrawn and the petitioner files a second petition, that second petition
should be filed with the Service Center having jurisdiction under normal procedures.
New petitions unrelated to a hold case that has been withdrawn may be filed at this time
with the Service Center with jurisdiction over the new commercial enterprise for
adjudication under normal procedures.

All petitions filed after August 31 should be filed with the Service Center with
jurisdiction over the new commercial enterprise for adjudication under normal
procedures.

Based on the best information available at this time, the Service estimates that it
will take the “tiger team™ 30 days to adjudicate all the cases currently in the hold. For this
reas®in, the “tiger team” will convene at the California Service Center on September 8
and terminate its adjudications on October 8, 1998 Cases that are not adjudicated by the
“tiger team” by October 8 will be returned to the Service Center with jurisdiction for .
adjudication under normal procedures, respecting the filing order established by the “tiger
team”
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—

Questions regarding these field instructions, may be directed to Katharine A.
Lorr at HQADN, (202) 514-5014. The Offices of Naturalization Operations and Field
Operations have concurred with this memorandum.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

280

¥

i A



vC DOS/VQ/Steve Fischel and Ed Odom

cc Official File
Adj Log ’
INS:HQBEN KAL ‘fmeb5.728

AILA InfoNet Doc. No.

NG -5 1998

11041432. (Posted 4/14/11)

2781

- i



U.S. Department of Justice
Imunigration and Naturalization Service

425 { Sireet NW
Washingion. DC 20536

HQ 40/6. 3

MG 28 1998

MEMORANDUM FOR: Regional Directors
District Directors (Including Foreign)
Regional Counsels
Officers-In-Charge (Including Foreign)
Port Directors
Setvice Center Directors
Directors, 9DTF-Glynco, GA and Artesia, NM

FROM: Robert L. % e
Executive sigle Lommssioner

Office of Policv and Planning

SUBJECT  Immigrant Investor Petitions -
Placement of Invested Funds in Escrow and
Extension of Time to Withdraw a Held Petition and
File a New Petition in its Place

This memorandum provides Service Center officers with instructions regarding
the placement of invested funds in escrow by a petitioner seeking classification as an
alien entrepreneur. In addition, the Service has determined to extend the time during
which 2 petitioner may withdraw a clearly identified petition from the “hold” and file a
new petition in its place with the “tiger team” assembled at the California Service
Center. In the August 4 field memorandum on this issue, petitioners were given until
August 31 to withdraw and refile such a petition.

EXTENSION OF TIME TO WITHDRAW AND FILE A NEW PETITION

The Ser. . : hag “rter= "++ 4 4n ~wsan va Sentember 14 the time for withdrawing
a petition from the “hold” and filing a new petition with the “tiger team" assembled at the
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Subject: Immigrant Investor Petitions

(;allfomia Service Center This final extension will provide its customers with sufficient
time {o consider recent guidance

ESCROW - GENERAL INFORMATION

Service Officers are advised that terms of an escrow in a petition for alien
entrepreneur classification, as well as all other aspects of the petition, must comport with

the requirements of section 203(b)(5) of the Immugration and Nationality Act (the Act)__
as well as 8 CFR 204.6 and 216 6. :

’ Consistent with field memorandum of August 4 and June 26, the Service remains
committed to encouraging investment by immigrants who meet the requirements of the
law._ These instructions are also consistent with prior guidance entitled “Policy Questions
for Investors” issued on July 21, 1993 by the Office of Adjudications (Jaime Cabanilla)

In accordance with 8 CFR 204.6(j), a petition submitted on Form 1-526 for
classification as an alien entrepreneur (EB-5) must contain evidence that the alien has
invested or-is actively in the process of investing lawfully obtained capital in a new
commercial enterprise in the United States which will create full-time positions for 10
qualifying employees. To show that the petitioner has invested or is actively in the
process of investing the required amount of capital, 8 CFR 204 6(j}(2) requires that the
petition be accompanied by “evidence that the petitioner has placed the required amount
of capital at risk for the purpose of generating a return on the capital placed at risk. .
The alien must show actual commitment of the required amount of capital.”

ESCROW BY ALIEN ENTREPRENEUR TO COMMIT INVESTMENT FUNDS

The regulations at 8 CFR 204 .6 do not address directly the use of an escrow
PriOF 10 visa issuance. An escrow is a legal mechanism that places the funds of one person
(called the grantor, promisor, or obligor) in the hands of a third party (called the escrow
holder) to be delivered to another person (called the grantee, promisee, or obligee) upon
the occurrence of some event or the meeting of some condition. In the case of an alien
entrepreneur, an escrow enables the required initial capital investment to be held by a
third party escrow holder and released to the new commercial enterpnse when the
petition is approved and the visa has been issued or, if the alien is located in the United
States, adjustment has occurred. If the petition, or the visa, or adjustment application is
denied, the escrow holder will return the money to the alien. In this way the alien’s
inveStment is made contingent on the alien's ability to assume the status of alien
entrepreneur and enter or remain in the United States to oversee his or her investment.

ESCROW TERMS THAT COMPORT WITH SECTION 203(b)(5) OF THE ACT

Service adjudicators are familiar with escrow arrangements, as the use pf' escrow
is authorized by the regulations at 8 CFR 214 2(e){12) for nommmugrant (E-2) nvestors
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who, like-the immigrant (EB-5) investors. must place their own capital at risk and
demonstrate that the investment capital is committed to the enterprise

The use of escrow arrangements in the alien entrepreneur category is, however,
distinct from that in the nonimmigrant E category due to the terms of section 203(bX$)
of the Act and implementing regulations. The Service has become aware of examples of
escrow accounts used by petitioners seeking alien entreprencur classification whose terms
either obviously fail to comport with the requirements of section 203(b)5) of the Act, age
never realized, or appear to reduce the likelihood that the petitioner’s job creation
requirements will be realized within the two-year conditional pértod. In certain cases,
petitioners have recited the requirements of the normmigrant E classification to justify
escrows which fail to comport with section 203(b)(5) of the Act

For thus reason, Service officers are cautioned that they must examine closely the
terms of an escrow to ensure that the terms comport with section 203(b)(5) of the Act.
For purposes of the alien entrepreneur classification, an escrow must state that the
required initial capital contribution is actually committed to the new commercial
enterpnse, where it will be available and put to use for job creation purposes immediately
and irrevocably upon approval of the petition and visa issuance, or adjustment The
escrow must unequivocally release the funds into the operations of the job creation
enterpnse (i €, into the enterprise’s United States business accounts) for job creation
purposes.

Capital in escrow may not be counted as investment capital uniess such ﬁinds are
immediately and irrevocably committed to the investment enterprise for job creation
purposes upon petition approval and visa issuance o, in the case of adjustmentf upon
granting of the adjustment application. A mere statement that the funds are _aval!able from
the escrow agent is nol acceptable evidence of commitment. It is not sufficient if the'
funds are released into a limited partnership, trust fund, trust agreement or other vehicle
where they are not truly at nisk, have not been committed, and may‘be diverted from the
job creation purposes which are essential to this classification. SC‘W.ICQ ofﬁcgrs are
reminded that a petitioner bears the burden of demonstrating that hus or hc,fr mvestment
meets the requirements of section 203(b)(5) of the P.\ct. If necessary, Service officers may
require an additional statement that the petitioner will not enter into any agreemem:; that
would prevent the escrow funds from achieving the statutory purposes o that would
otherwise have the effect of circumventing the requirements of section 203(b)(3) of the
Act. Jf officers have any doubts as 10 the amount, terms, or exis';tence of an escrow, they
should contact the escrow holder directly for written confirmation of the escrow account
and agreement.

Finally, to ensure that the escrow agreement is a gepuine arms-length -
transaction. the escrov “nlder must k=~ « bank or similar entitv that has no relationship

other than that of escrow holder to the alien or the new commercial enterprise or their
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Memorandum for Regional Directors, etc Page 4
Subject' Immigrant Investor Petitions

legal representatives The escrow agreement should further permit the alien the return of
his or her money upon either the denial of the petition or its withdrawal by the alien
Questions regarding these field instructions, may be directed to Kathanne A

Lorr at HQADN, (202) 514-5014. The Immigration Services Division has concurred with
this memorandum.
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U.S, 'Depgrtment of Justice
Immigration and Naturalization Service

Office of the Executive Associate Commissionet 425 { Street NW

Washington, DC 20536

NOV 19 (938
EB-5 FIELD MEMOQ NUMBER 8: CONSOLIDATION

MEMORANDUM FOR: Regional Directors :
District Directors (Including Foreign)
Regional Counsels
Officers-In-Charge (Including Foreign)
Port Directors
Service Center Directors
Di F-Glynco, GA and Artesia, NM

FROM: Robert L. Bagt ;
Executive & Tmssoney
Office of Pblicy and Planning

SUBJECT  Immigrant Investor Petitions -
Consolidation of E-1/E-2 Applications and EB-5 Petitions;
Sequential Numbering of EB-5 Field Memorandum

This memorandum advises Service Center officers that E nonimmigrant
applications and EB-5 petitions will be consolidated at the Texas and California Service
Centers in the near future. In addition, this memorandum provides for the sequential
numbering of EB-5 field memorandum issued since March 11, 1998,

CONSOLIDATION OF E NONIMMIGRANT APPLICATIONS AND EB-§
PETITIONS

The Service has forwarded a Notice to the Federal Register announcing that all petitions
and applications related to classification as a treaty trader (E-1), treaty investor (E-2), or
alien entrepreneur (EB-5) are directed to be filed at either the Texas or California
Serwice Centers, pursuant to their newly defined jurisdictional areas. This action is
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Memorandum for Regional Directors, etc Page 2
Subject: Immigrant Investor Petitions

necessary to provide more effective monitoring and control of these often complex,
time-consuming adjudications. The consolidation of these matters at the Texas and
California Service Centers will be effective on the date the Notice is published in the

Federal Register and the Nebraska and Vermont Service Centers will no longer have
jurisdiction over E-1, E-2, and EB-5 matters.

Effective on the date of publication in the Federal Register, petitions for immigrant .
investor classification which have been filed pursuant to 8 CFR 204.6(b) and 216.6(b)
with the Service Center having jurisdiction over the area in which the new commercial
enterprise is or will be principally doing business, will be filed with: (1) the Texas
Service Center if the new commercial enterprise is located, or will principally be doing
business, in the areas previously covered by the Vermont and Texas Service Centers; (2)
the California Service Center if the new commercial enterprise is located, or will

principalty be doing business, in the areas previously covered by the California and
Nebraska Service Centers.

The same change will occur with regard to applications for extension of stay or change
of status into E-1 or E-2 classification which are filed pursuant to the instructions on
Form I-129 with the Service Center with jurisdiction over the location of employment,

For a period of 60 days after the publication of this Notice, the Service Centers in
Vermont and Nebraska will forward these applications and petitions to the Service
Centers in Texas and California, respectively, in order to facilitate this transition.
Similarly, any of these applications and petitions filed in error will be forwarded to the
appropriate Service Center duting the 60-day period. After the 60-day period, these
petitions and applications must be filed at the correct Service Center. Thereafter,
petitions and applications which are filed at the incorrect office shall be returned to the
petitioner or applicant for filing at the Service Center with jurisdiction under the terms of
this memorandum.

The Office of Field Operations, Immigration Services Division will ensure adequate
staffing at the California and Texas Service Center to manage this increased workload.
In addition, arrangements are being made for additional training in complex financial
matters for Service Center officers stationed at those locations. Questions in this regard
may be addressed to the Immigration Services Division at (202) 514-0078.

+*
SEQUENTIAL NUMBERING OF EB-§ FIELD MEMORANDA
Due to the numerous complex issues and procedures addressed in recent field
memoranda on immigrant investor petitions, there is a need to provide a system for

clearly identifying these memoranda. Each memorandum will be headlined in bold
“EB-5 Field Memorandum” and numbered sequentialtly, starting with the March 11
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Memorandum for Regional Directors, etc Page 3
Subject: Immigrant Investor Petitions

field memorandum, so that they can be readily directed within an office to those
employees in need of this information. Please be sure that all special agents, assistant
district counsels, adjudicators and information officers under your jurisdiction who
handle these matters are immediately provided with these memoranda.

Since March 11, the following EB-5 field memoranda have been issued:

EB-5 Date Subject (Signed by)
Memo _ Issued

#1 March 11 Petitions with Certain Key Features (Cronin)
#2 April 30 Immigrant Investor Codes (Bednarz)

#3 May 21 Requests that Cases be Removed from the Hold (Bednarz)
#4 June 12 Recent Actions and Procedures for Eliminating the Hold

(for Greene, by Cronin)
#5 June 26 Revised June 12 Memo - Recent Actions and Procedures for

Eliminating the Hold (for Greene, by Cronin)
#6 August 4 Extension of Time to Withdraw a Held Petition and File
A New Petition in its Place {Cronin)
#7  August28  Placement of Invested Funds in Escrow and Extension of
Time to Withdraw a Held Petition and File a New Petition
In its Place (Bach) '

As foted in the headline, this EB-5 field memorandum is the 8th 1o be issued

Field offices are directed to their respective Regional Offices, Adjudications to
obtain copies of any missing EB-5 field memoranda.

Questions regarding these field instructions, may be directed to Katharine A.

Lotr at HQADN, (202) §14-5014. The Immigration Services Division has concurred
with this memorandum.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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- 1069

Depariment of the Treasury
Internal Ravenue Service

U.S. Return of Partnership Income

For calendar year 2007, or tax year beginning ____......, 2007, ending
» See geparate instructions,

OMB No, 1545-0099

2007

A Principal business activity Name of partriership D Employer identification number
Apparel Uso the| TRAINING EXAMPLE !
8 Principal product or service § label. Number, strest, and ropm or suite o, If 4 P.Q. box, see the instructions. E Data business started
Sportswear 3}2‘;_" 6/11/07
C Business code number g::"t‘;p . City or town, state, and 2IP code E T;\ostt?:} :ﬁ:‘g (see the
315220 New York, NY 10018 $ 529,477 I

G
H Che
I
J

Che

Check applicable boxes:

Number of Schedules K-1. Attach one for each person who was a partner at any time during the tax year »

() [ mital retum (2 (] Final retum (3) [] Name change

ck accounting method: {1) ] Cash @ [ Accrual @[] Other (specity} »

ok if Schedule M-3 attached

{8 [ Address change

5 [ Amended retum

Caution. Include only trade or business income and expenses on fines 1a through 22 below. See the instructions for more information.

1a Gross receipts or sales 1a 85,200 g
b Less returns and allowances . ib 3,445 1c 81,755
ol 2 Cost of goods sold (Schedule A, line B) oL 2 66,191
€| 3 Gross profit. Subtract line 2 from line 1. . . . . 3 16,564
8| 4 Ordinary income (loss) from other partnerships, estates and trusts {aﬁach statement) i
£ | 5 Net farm profit floss) (attach Schedule F (Form 1040)) T .-
6 Net gain (oss) from Form 4797, Part Il, line 17 @attach Form 4797) O .
7 Other income (loss) (attach statement) . . . . 7
8 Total income (logs). Combine lines 3 through 7. . B 15,564
| 9 Salaries and wages (other than to partners) (less employment credlts) 9
|10 Guaranteed payments to partners . 10
£111 Repairs and maintenance . 1
2142 Bad debts ., 12
% 13 Rent . . 13
2114 Taxes and licenses . 14
=115 Interest . . A 15
=1 16a Depreciation {if requrred aﬂach Form 4562) . 16a
8 b Less depreciation reported on Schedule A and elsewhere on retum 16b 16¢c
2147 Depletion (Do not deduct oil and gas depletion,) 17
2(18 Retirement plans, etc. . 18
_§ 19 Employee benefit programs . 19
8 20 Other deductions (attach statement} . 20
21 Total deductions. Add the amounts shown in the far nght column for lines 9 through 20 21 10,969
22 Ordinary business income (loss). Subtract line 21 from ling 8 . 22 4,585
Linder penaltles of perjury, | declare that | have exarningd this retum, including accompanying sched ules and statemems and to the best of my knowledge
and belief, it is true, carrect, and complete. Declaration of preparer [other than general partner or limited liability cormpany member rmanager) 15 based
S. on all information of which preparer has any knowledge.
lgn May the (RS discuss this retum
Here with the nreparar shown below (see
natructions)? ] Yes (] Mo
’ Signature of general partner or limitad liability company member manager ) Date
. Preparer's Date Proparer's SSN or PTIN
Fald ' signature gg}ﬁg;n‘;r) oved » []
reparers Fire :
Use Only ;f'rgn;ﬁ;;m;:éfom ’ EIN ,
address, and ZIP code FPhone no. { )

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions.

Cat. No. 113902

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Form 1065 (2007) Page 2
LI LN WY Cost of Goods Sold {see the instructions)

1 Inventory at beginning of year . 1
2 Purchases less cost of items withdrawn for personal use 2 101,507
3 Cost of labor 3
4 Additional section 263A costs (arrach statemanr) 4
§ Other costs (attach statement) 5 2,01
6 Total. Add lines 1 through § 6 103,581
7 Inventory at end of year 7 31,3%0
8 Cost of goods sold. Subtract line 7 from I|ne 6 Enter here and on page 1 I|ne 2 8 66,191
9a Check all methods used for valuing closing inventory:
) [} Cost as described in Regulations section 1.471-3
i) [¥) Lower of cost or market as described in Regulations section 1.471-4
(i) L1 Other (specify method used and attach SXPRANATONT B e e el
b Check this box if there was a writedown of “subnormal” goods as described in Regulations section 1.471-2(¢) . . » (]
¢ Check this box if the LIFCG inventory method was adopted this tax year for any goods (if checked, attach Form 970) » ]
d Do the rules of section 263A (for property produced or acquired for resale) apply to the partnership? |, | [ Yes ] No

e Was there any change in determining quantities, cost, or valuations between opening and closing inventory?  [] ves Y] No
If “Yes" attach explanation

Schedule B IEESILES Info}mation

1 What type of entity is filing this return? Check the applicable box:

a [ Domestic general partnership b [ Domestic limited partnership
¢ ¥l Domestic limited liability company d U] Domestic limited liability partnership
e [} Foreign partnership f [J Other »

2 Are any partners in this partnership also partnerships? |
3 During the partnership's tax year, did the partnership own any mterest in another partnersmp or in any forelgn
entity that was disregarded as an entity separate from its owner under Regulations section 301.7701-2 and

301.7701-37 If “Yes,” see instructions for required attachment . . . | o e '
4 Did the partnership file Form 8893, Election of Partnership Level Tax Treatment, or an election statement under section
6231(a)(1)(B)(ii) for partnership-level tax treatment, that is in effect for this tax year? See Form 8893 for rmore details | ./

5 Does this partnership meet all three of the following requirements?
a The partnership’s total receipts for the tax year were less than $250,000;
b The partnership’s total assets at the end of the tax year were less than $600,000; and
¢ Schedules K-1 are filed with the return and fumished to the partners on or before the due date (including
extensions) for the partnership retum

If “Yes,” the partnership is not required to complete Schedules i, M 1 and M 2 Item F on page ‘I of Form 1065
or ltem L on Schedule K-1,

& Does this partnership have any foreign partners? If “Yes,” the partnership may have to file Forms 8804, 8805 and

i
v
v

8813, See the instructions | .
7 s this partnership a publicly traded partnershlp as defmed in sectlon 469{k)( ) .
8  Has this partnership filed, oris it required to file, a return under section 8111 to provide information on any repor‘table transactlon’?
9 At any time during calendar year 2007, did the partnership have an interest in or a signature or other authority
over a flnanclal account in a foreign country (such as a bank account, securities account, or other financial
account)? See the instructions for exceptions and filing reguirements for Form TD F 90-22.1. f “Yes,” enter the
name of the foreign COUNtRY. Br it it as e e ettt aee e eaan e an s v

10 During the tax vear, did the partnership receive a distribution from, or was it the grantor of, or transferor to, a
foreign trust? If “Yes,” the partnership may have to file Form 3520. See the instructions . . . . v
11 Was there a distribution of property or a transfer {for example, by sale or death) of a partnership |nterest durlng

the tax year? If “Yes,” you may elect to adjust the basis of the partnership’'s assets under section 754 by at-
taching the statement described under Elections Made By the Partnership in the instructions . .

12 Enter the number of Forms 8865, Retumn of U.S. Persons With Respect to Certain Forelgn Partnerships, attached
Lo 3= T T

Designation of Tax Matters Partner (see the instructions)
Enter below the gensral parther designated as the tax matters partner (TMP) for the tax yvear of this return:

Name of "

designated ’ Lj’f?;;,’;‘”g fumber }
TMP

Address of

designated

TMF

Form 1065 (2007
AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Form 1065 (2007)

Page 3

Pariners’ Distributive Share ltems

Total amount

Ordinary business income {os3) (page 1, line 22) 1 4,595
2 Net rental real sstate income (loss) (attach Form 8825)
3a Other gross rental income {loss) . . . . . ... |3e .
b Expenses from other rental activities (attach srarement) L L i
¢ Other net rental income {oss). Subtract line 3b from line 3a | 3c
'ﬁ 4 Guaranteed payments 4
é § Interest income 5 2,935
o | 6 Dividends: a Ordinary dividends. e Ba
E b Qualfied dividends . . . . . . . , . . L6éb] | S
9 7 Royalties 7
= 8 Net short-term cap1tal gam (Ioss) (attach Schedu!e D (Form 1065)) 8
9a Net long-term capital gain (lags) (attach Schedule D (Form 1065)) 9a
b Collectibles (28%) gain (loss) . . . . . - i
¢ Unrecaptured section 1250 gain (attach starement) o | 9c i
10 Net section 1231 gain (loss) (attach Form 4797} 10
11 Other income (loss) (see instructions) TYDE ® ..o 11
2 |12 Section 179 deduction (attach Form 4562) . 12
-% 13a Contributions | . . 13a
3 b Investment interest expense - O L.
B ¢ Section 59e)(2) expenditures: (1) Type ® . (2) Amount »  [13¢(2)
Qo o Other deductions (see inStructions) TypB M s 13d
3 14a Net earnings (10ss) from self-employment 144
£ EE| b Gross faming or fishing income . 14b
wui £j ¢ Gross nonfarm income | . 14¢
18a Low-income housing credit (section 42()(5) 15a
2 b Low-income housing credit (other) 15b
‘g ¢ Qualified rehabilitation expenditures (rental real estata) (artach Form 3468) 15¢
G d Cther rental real estate credits (see instructions)  TYPE B coecmecer e o 15d
e Other rental credits (see instructions) TYDE B e e e s 15¢
f Other credits (see instructions) TYRE W oo . 15¢

18a Name of country or U.S. pOSSESSION B e e e e e m e m e e e mmm

16b

2 b Gross income from all sources
2 | ¢ Gross income sourced at partner level . 16c
g Foreign gross income sourced at partnership level
4 d Passive category » ... e General category ™ ___._.___...... t Other » | 16f
Ig Deductions allocated and apportioned at partner level
c | g Interestexpense w ... h Other. . . . .. .» |16h
-% Deductions allocated and apportioned at partnership level to fom.«gn source income ;
b1 i Passive category m j General category W .. k Other » |18k
M. I Total foreign taxes (check one) » Paid 1 Accreed ] . . . 161
m Reduction in taxes available for credit {attach statement) 16m
n Qther foreign tax information {attach statement) | e
o [ 0] 178 Post-1988 depraciation acjustment . . 17a
Z" & b Adustedganorioss . . ... .. L 17D
g g-'-”' ¢ Depletion (other than oil and gas) S 17¢
EEE d O, gas, and geothermal properties—gross ingome 17d
&Sl e O, gas, and geothermal properties—deductions 17e
2t Other AMT items (attach statermnent) 17
g 18a Tax-exempt interast income 18a
‘ﬁ b Other tax-exempt income | 18b
& ¢ Nondeductible expenses . 18¢
,§ 19a Distributions of cash and marketable secuntles . 18a
£ b Distributions of other property 19b
E 20a Investmentincome . . . . . . . . . . 20a
5 b Investment expenses . | .

¢ Other items and amounts (attach statement) Ve e

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Form 1065 (2007)

Page 4

Analysis of Net Income (Loss)

1 Net income (loss). Combine Scheduls K, fines 1 through 11. From the result, subiract the sum of

Mortgage and real estate loans |

Schedule K, lines 12 through 13d, and 161 e e ) 1

2 223&:?;: (i} Corporate (i) g;mgum (iiizplgsd;}r\:g;;al {iv) Partnership g'r)ggrf?zrgt[i’c;n {vi) Nominge/Other

a General partners

b Limited partners 1,530

Balance Sheets per Books Beginning of Yax year End of tax year
Agsets (a} {b) {c) (d)

1 Cash | . . i e ]
2a Trade notes and accounts receivable 1,756 bt

b Less allowance for bad debts . — 81,766
3 Inventories . . . o “ 37,390
4 U.5. government obllgatlons . |
§ Tax-exempt securities , o ” s
6 Other current assels (attach statement) e e 15,000
7
8

Other investments (attach statement)
9a Buildings and other depreciable assets.
b Less accumulated depreciation
10a Depletable assets .

5
N ﬁw‘ﬁéﬁ%‘

b Less accumulated depletion
11 Land (ret of any amortization},
12a Intangible assets {amortizable only) |

b Less accumulated amortization
13  Other assets attach statement)
14 Total assets, | .

Liabilittes and Capltal

16 Accounts payable .
16 Mortgages, notes, bonds payable in Iess than1 year,
17 Other current liabilities (aitach statement) .
18 All nonrecourse loans
19 Mortgages, notes, bonds payableln 1 year ormore.
20 Other liabilities (attach statement)

21 Partners’ capital accounts |
22 Total liabilities and capital |

Schedule M-1

2
Sl

529,471

103,607

10,340

415,530

529,477

Reconciliation of Income (Loss) per Books With Income (Loss} per Return

Note. Schedule M-3 may be required instead of Schedule M-1 {see instructions).

1 Net income {loas) per books |

2 Income included on Schedule K, lines 1, 2, 3¢,
5, 6a, 7, 8, 9a, 10, and 11, not recorded on
books this year (itemize): ...

3 Guaranteed payments {other than health
insurance) .

4  Expenses recorded on boaks thls year not
included on Schedule K, lines 1 through
13d, and 16 (itemize):

a Depreciation$ ... ...
b Travel and entertainment $

5 Add lines 1 through 4

1,530

1530 | 6 Income recorded on hooks this year not included

on Schedule K, lines 1 through 11 (temize):
a Tax-exemptinterest § oo i
7 Deductions included on Schedule K, lines 1
through 13d, and 161, not charged against
book incoma this year (itemize):
a Depreciation $ ......oovieieiiieiiarennen

8 Addlings6and7 .

9 Income (loss) (Analysis of Net Income (Loss)
line 1), Subtract line 8 from line 5 .

71,530

Schedule M-2

Analysis of Partners Capital Accounts

1 Balance at beginning of year .

2 Capital contributed: a Cagh

408,000

b Property .

3 Net income (loss) per books |

1,530

4 Other increases (itermize):

5 Add lines 1 through 4

415,530

6 Distributions: a Cash
b Property . .
7 Other decreases (temize) ...........ccoveve

.................................................

.................................................

8 AddlinesBand7 .
9 Balance at end of year. Subtract ling 8 from ling 5

415,830

AILA InfoNet Doc.

No.

11041432.

(Posted 4/14/11)

Form 1065 (2007

297



SCHEDULE C
{Form 1040)

Deparimant of the Treasury

» Partnerships, joint ventures, etc., must file Form 1065 or 1065-8.

Profit or Loss From Business
(Sole Proprietorship)

QME No. 15456-D074

2007

Attachiment

Internal Revenue Senvice 199} | ™ Attach to Form 1040, 1040NR, or 1041, > See Instructions for Schedule G (Form 1040).| Seguence No. 09
Mame of proprietor $ocial security number (SSN)
TRAINING EXAMPLE : E
A Principal business or profession, including product or service (see page C-2 of the instructions) B Enter code from pages C-8, 9, & 10)
4T .
C  Business name. |f no separate business name, leave blank. D Emplayer D number (EIN), if any
I N A O O
E Business addrass (NCIICING SUILE OF FOOM D00 B e ettt e e et v e e e an s ame smm s ma v e s a4 ae n e
City, town or pest office, state, and ZIP code
F  Accounting method: () [ Cash ) [ Acorual @) (] Other {specify) ® ..o i meemni e areeneen
G Did you “materially participate” In the operation of this business during 20077 If “No,”" see page C-3 for limit on losses Yes [JNo
H T you started or acquired this business during 2007, check here L. oo»
P Income
1 Gross receipts or sales, Caution, if this income was reported to you on Form W-2 and the "Statutory
employee” bax on that form was checked, see page C-3 and check here D 1 95,555
2  Returns and allowances 2
3 Subtract line 2 from line 1 ) 3 55,555
4  Cost of goods sold {from line 42 on page 2) 4 10,000
5 Gross profit. Subtract line 4 from line 3. } § 45,5585
6  Other income, Including federal and state gasoline or fuel tax credlt or refund (see paga C 3} 6
7 (Gross income, Add lines 5and 6 |, . 7 45,555
Expenses. Enter expenses for busmess use of your home only on lme 30
B Advertising 8 500 18 Office oxpense
9  Car and truck expenses {see 19 Pension and profit-sharing plans
page C-4), 9 1500 20 Rent of lease (see page C-5)
10 Commissions and fees 10 a Vehicles, machinery, and equipment . 20a
11 Contract labor {see page C-4) [ 11 2000 b Other business property . 20b
12 Depletion 12 21 Repairs and maintenance Al
13 Depreciation and section 179 22 Supplies (not included in Part IIY) 22
expense  deduction  (not 23 Taxes and licenses . |23
included In - Part I} (see 24 Travel, medis, and enterginment:
page C-4) 13 2000 aTeavel | 24a
14 Employee benefit programs b Deductible meals and
(other than on fne 19), entertainment (see page G-8) |.24b
15 Insurance (other than heaith) |, 25 Utilities } %
18 Interest: 2 26 Wages (less employment credns) 26 500
a Mortgage (paid to banks, etc] | 16a 27 Other expenses (from line 48 on
b Other , 16b page?) .
17  Legal and profesalonal
sarvices 17 500 : L
28 Total expenses before expenses for business use of home, Add lines B through 27 in columns , I 1,000
20 Tentative profit 0ss). Subteact line 28 from line 7 . | 28 38,555
30 Expenses for business use of your home, Attach Form 8829 30
31 Net profit or loss). Subtract line 30 from line 29,
# [f a profit, enter on both Form 1040, line 12, and Schedule SE, line 2, or on Form 1040NR,
tine 13 (statutory employees, see page C-7). Estates and trusts, enter on Form 1041, line 3. 3 38,535
¢ [f a loss, you must go to line 32.
32 | you have a logs, check the box that describes your investment in this activity (see page C-7).

# If you checked 32a, enter the loss on both Form 1040, line 12, ard Schedule SE, line 2, or on
Form 1040NR, line 13 {statutory employees, see page C-7). Estates and trusts, enter on Form 1041,

line 3.

# If you checked 32b, you must attach Form 6108, Your loss may be limited.

32a 7] All investrent is at risk.

32b[] Some investment is not
at risk.

For Paperwork Reduction Act Notice, see page C-B of the instructions.

AILA InfoNet Doc.

No.

11041432.

Cat. No. 11334P

Schedule C (Form 1040) 2007
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Sehedule G [Form 1040} 2007 Page 2
Cost of Goods Sold (see page C-7)
33  Method(s) used to
value closing inventory: a [] Cost b [] Lower of cost or market ¢ [] Other (attach explanation)
34  Was there any change in determining guantities, costs, or valuations between opening and closing inventory?
If “ves,” attach explanation . . . . . . . L L L L L L L, [ ves O No
35 Inventory at beginning of year. If different from last year's closing inventory, attach explanation . . 38 4,000
36 Purchases less cost of items withdrawn for personaluse . . . . . . . . . . . . . 36 1,000
37 Cost of labor. Do not include any amounts paid to yourselt , ., . . . ., ., . ., . L8 2,000
38  Materials and supplies . . . . . . . . L L L L L L L. 38 3,000
I Othercosts . . . L L L e
40 Addlines35twough39 . . . . . . . L . L . .| ®
41  Inventoryatendofyear . . . . . . . . . . . L. L. L L L L. H 2,000
42  Cost of goods sold, Subtract line 41 from line 40. Enter the result here and on page 1, lne d |, 42 10,000

eVl Information on Your Vehicle. Complete this part only if you are claiming car or truck expenses on
line 8 and are not required to file Form 4562 for this business. See the instructions for line 13 on page

C-4 to find out if you must file Form 4562,

43  When did you place your vehicle in service for business purpases? {month, day, year} » / /

44 Of the fotal number of miles you drove your vehicle duting 2007, enter the number of miles you used your vehicle for.

a Business .....ocoeeiiiineiiiiien.. b Commuting (see instructions) ......ceeiieerviininn c Other ...vviiviiainnnns
45 Do you {or your spouse) have another vehicle available for personal use?. . . . . . . . . . . . . ] Yes
46 Was your vehicle available for personal use during off-duty hours? . . . . . . . . . . . . . . [] Yes
47a Do you have evidence t0 support your deduction? . . . . . . . . L L L L L Lo L oL [] Yes

b If “Yes,” is the evidence written? , . | (] Yes

Other Expenses. List below business expenses not included on lines 8-26 or line 30.

48  Total other expenses. Enter hereand onpage 1, line27 . . . . . . . ., . . 48

Printed on recycled paper
AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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1 1 zns U.S. Income Tax Return for an S Corporation OMB No 1545-0130
Form P Do not file this form unless the corporation has filed or is
Depariment of the Treasury attaching Form 2553 to elect_ to be E?I'I S corporation. 2@07
intarnal Revanue Service > See separate instructions,
For calendar year 2007 or tax year beginning , 2007, ending , 20
A & election effective date Use Name V] Employ?r identification number
IRS i
B Business activity code :g:’:;;’_ Nurtiber, street, and rgom or suite no. |f a P.O. box, see instructions, E Date incorporated
nurmber (see instructions wise, fi
print or | City or town, state, and ZIF code F Total assets (see instructions) !
type.
G Check if Sch. M-3
attached [:] $
G 15 the comoration electing 1o be an $ gorporation beginring with this tax year? DY%E]M If “Yes," attach Form 2553 if not already filed
H Check if: (1} [ Final retum @ [] Namechange (3) [] Address change
{9 [0 Amended retum  (8) [ S election termination or revocation
|_Enter the number of sharaholders in_the corporation at the end of the tax year . . . >
Caution, Include only trade or business income and expenses on lines 1a through 21. See the mstrucnons for more rnformatfon
1a Gross receipts or sales | L b Less returns and alowances | | JeBalw | 1€
@| 2 Cost of goods sold (Schedlule A, line 8) . 2
g 3 Gross profit. Subtract line 2 from line 1¢ . Coe e 3
E 4 Net gain (loss) from Form 4797, Part (I, line 17 (attach Form 4797) e 4
™| 5 Other income {loss) {see instructions—aftach statement) R, 5
6 Total income {loss), Add lines 3 throughs. ., . . . P g
#| 7 Compensation of officers . ?
2| 8 Salaries and wages {less employment credns) 8
»"é 9 PRepairs and maintenance g
5|10 Bad debts 10
111 Rents 11
.§ 12 Taxes and Iscansas 12
3|13 Intergst . , . 13
E 14 Depreciation not clatmed on Schedule A or elsewhere on return (attach Form 4562) . 14
¢(18 Depletion (Do not deduct oil and gas depletion.) e e e e 18
ﬁ" 16 Advertiging . . . . N M. “']
g 17 Pension, profit-sharing, et:., planz C e e e e 17
5 18 Employee berefit programs, 18
_g 19 Other deductions (attach statement) . e e e e e e e e
® (20 Total deductions, Add lines 7 through 19 , . N ¢
Qo Qrdinary business income (loss). Subtract fing 20 from hne 8
22a Excess ret passive income or LIFQ recapture tax (see instructions) . | 22@
w| b Tax from Schedule D (Form 11208) . . . . |, .. 22
% ¢ Add iines 22a and 22b (see instructions for add:tronai taxes) L. .
£ 123a 2007 estimated tax paymants and 2006 averpayment credited to 2007 23a .
?6‘ b Tax deposited with Form 7004, . | . R b
%‘ ¢ Credit for federal tax paid on fuals fattach Form 4136) ... Lese :
% d Add lines 23a through 23¢c . . . . .o . 23d
w |24 Estimated tax penalty (see instructions), Check if Form 2220 is attached . A 24
12 (26 Amount owed. It line 23d is smaller than the total of lines 22¢ and 24, enteramount awed . . | 25
26  Overpayment. If line 23d is larger than the total of lines 22¢ and 24, enter amount overpaid 26
27 Enter amount from line 26 Credited to 2008 estimated tax » | Refunded | 27
Unider penatties of perjury. | declare that | have axamined this retum, including sccompanying schecules and statements, and te the bast of my knowledge and belief, it is 1nie,
Si omrect, and complete. Declaration of preparer (other than taxpayer) i based on all infarmation of which preparer has any knowledge. . .
gn May the IRS discuss this return
with the preparer shown below
Here ) Signature of officer | Date ) Title fsee injt;uctions)? LIYes [1No
Paid 5;?%%?:5 } Date Check i Preparers 88N or PTiN
sef-employed [j
Preparer's “Firm's ame (or EN |
Use Only ‘;351242??{&9'3‘3”355’@' Phone no. | )
For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat. No. 11510H Form 11208 (2007

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Form 11209 {2007) Page 2
CIELTEYY  Cost of Goods Sold (see instructions)

1 Inventory at beginning of year . 1
2 Purchases . . 2
3 Cost of labor 3
4 Additional section 263A costs (artach statemenr) 4
§ Other costs (attach statement) . ]
6 Total. Add lines 1 through 5 , 6
7 Inventory at end of year . e L
8 Cost of goods sold. Subtract line 7 from ||ne 6 Enter here and on page 1 I|ne 2 . 8
a Check all methods used for valuing closing inventory: i) [L] Cost as described in Regulanons section 1.471-3
{if) (] Lower of cost or market as described in Regulations section 1,471-4
iy (3 Other (Specify method used and attach explanation.) B ... . i
b Check if there was a writedown of subnormal goods as described in Regulations section 1.471-2(¢) . . . . . . . » [l
¢ Check if the LIFO inventory method was adopted this tax year for any goods (if checked, attach Form 970) . . . . . »[]
d If the LIFO inventory method was used for this tax year, enter percentage (or amounts) of closing
inventory computed under LIFO . ., , L . od | |
e 1 property is produced or acquired for resale, do the ruies of sectlon 263A apply to the corporatlon’f‘ T i - W S
f Was there any change in determining quantities, cost, or valuations between opening and closing invertory? . . []ves [[|No

If "Yes,” attach explanation.
CINELVEREY  Other Information (see instructions)

1 Check accourting method:  a [ Cash b [ Accrual ¢ [ Other (specify) ™
2  See the instructions and enter the:
a Business activity P e b Product or service ™ e
3 Atthe end of the tax year, did the corporation own, directly or indirectly, 50% or more of the voting stogk of a domestic
corporation? (For rules of attribution, see section 267(c).) If “Yes,” attach a statement showing: (a) name and employer
identification number (EIN), (b) percentage owned, and {c} if 100% owned, was a QSub election made?
4 Has this corporation filed, or is it required to file, a return under section 6111 to provide information on any reportable

transaction? | e

§ Check this box if the corporahon |ssued pubhcly of‘fered debl mstrumeﬂts Wlth ongmai issuie d1scount e O
If checked, the corporation may have to file Farm 8281, Information Return for Publicly Offered Original Issue Discount
Instruments.

6 I the corporation: (a) was a C corporation before it elected to be an $ corporation or the corporation acquired an
asset with a basis determined by reference to its basis (or the basis of any other property) in the hands of a
C corporation and (b) has net unrealized built-in gain (defined in section 1374{d){1)) In excess of the net recognized
built-in gain from prior years, erter the net unrsalized built-in gain reduced by net recognized built-in gain from prior
years . . . T

7 Enter the accumulated earnmgs and proflts of the corporation at the end of the tax year. $

8 Are the corporation’s total receipts (see instructions) for the tax vear and its total assets at the end of the tax year
less than $250,0007 If “Yes,” the corporation is not reguired to complete Schadules L and M-1

Shareholders’ Pro Rata Share ltems Total amount
Qrdinary business income (ioss) (page 1, line 21} . . . . . . . . . . . . . 1
2 Net rental real estate incorme {(loss) @ttach Form 8825} .
3a Other gross rental income (loss) . . . . . . [ Ba
b Expenses from other rental activities {aftach statement) . LS

@ ¢ Other net rental income (loss). Subtract line 3b from line 3a |
S | 4 Interest income .
:; % Dividends: a Ordinary dlwdends . e e e e e e e e
£ b Qualified dividends . . . . . . . . . [Sb] |
2 | 6 Royatties . . . e 6
T 17 Net short-term capltai gain (Ioss) (arrach Schedule D (F“orm 11 208)) e e e 7
8a Net long-term capital gain {loss) (attach Schedfe D (Form 11208 . . . . . . . . sf‘
b Collectivles (28%) gain (oss) . . . . ..o L8k
¢ Unrgcaptured section 1250 gain (attach statemenr) .o 8¢ L
9 Net section 1231 gain (loss) attach Form 4787) . . . . . . . .« . . . . . . .. 9
10  Other income (loss) (see instructions) . . . Type » 10

rorm 11208 (200n
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Form 11208 (2007}

Page 3

Shareholders’ Pro Rata Share ltems (continued) Total amount
2 [ 11 Section 179 deduction (atfach Form 4562). 11
£ | 12a Contributions . 12a
-§ b Investment interest expensa 12b
fal ¢ Section 59(e)2) expenditures (1) Type > {2) Amount B [12¢2)
d Other deductions (see instructions) . . . . Type & 12d
13a Low-income housing credit (section 42()(5)) 13a
b Low-inceme housing credit (other) . 13b
% ¢ Qualified rehabilitation expenditures (rental real estate) (attach Form 3468) 13¢
9 d Other rental real estate credits (see instructions) Type P _o.oeioei e 13d
o e Other rental credits (566 iNStUCHONS) . . . TYPE P oo amen e 132
f Cradit for alcohol usad as fuel (attach Form 6478) 13f
g Other credits {se¢ instructions) . . . . . Type P 1
14a Name of country or U.8. possession P e
b Gross income from all sources 14b
¢ Gross income sourced at shareholder |eve|
Forefgn gross income sourced at corporate level
d Passive category
“5' & General category
'-§ f Othar (attach statement) .
a Deductions allocated and apporticned at shanaho!der Ievel
E g Interast expense |
- h Other ) Co
_ﬁs Deductions aﬂoaated and apportfoned at corpora te feva! to forefgn source income
% i Passive category ..
et j General category . . . . ,
k Other (attach statement)
Cther information
| Total foreign taxes (check one): » [ Paid  [] Accrued
m Reduction in taxes available for credit {attach statement) . i
n Qther foreign tax information (attach statement) b
» | 158 Posi-1986 depreciation adjustment ., . . . . . . . . . . ., 15a
gﬂg b Adjusted gain or loss . . . e 15b
E E ¢ Depletion (other than oil and gas) 15¢
gg d Oil, gas, and geothermal properties—gross inc.ome 16d
<S® e O, gas, and geothermal properties—deductions. 15
f Other AMT items (attach staterment) 154
,E 16a Tax-exempt interast income 16a
§§_§ b Other tax-exempt income 16b
< K] & | e Nondeductible expenses 16¢
EL d Property distributions 16d
P e Repayment of loans from shareholders 16¢
8 117a Investment income . . . . . . . . . ... 17a
E E b Investment expenses |, . . . 17b
85 ¢ Dividend distributions paid from accumulated sarnlngs and proflts . 17¢
E d Othar itama and amaunts (aftach staterment)
£
2.8 |18 Income/loss reconciliation. Combine the amounts on lines 1 through 10 in the far right
[+ ) colurnn, From the rasult, subtract the sum of the amounts on lines 11 through 12d and 14| 18

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Form 11208 (2007) Page 4

Balance Sheets per Books Beginning of tax year End of tax year
Assets
1 Cash . . , . . ., .,
2a Trade notes and accounts recelvable
b Less allowance for bad debts
3 Inventories .
4 .8, government obhganons
§ Tax-exempt securities (see mstruct:ons)
6 Other current assets (attach staternent)
7 Loans to shareholders
8 Mortgage and real estate loans
9 Other investments (atfach statement)
10a Buildings and other depreciable assets
b Less acocumulated depreciation.
11a Depletable assets . . ., . . .
b Less accumulated depletion,
12 Land {net of any amortization) .
13a Intangible assets (amortizable only)
b Less accurmnulated amortization,
14 Other assets (altach staterment)
15 Total assets .
Liabilities and Shareholders Eqmty
16 Accounts payable .
17 Mortgages, nates, bonds payable in less than 1 year,
18  Other current liabilities (attach statement)
19 Loans from shareholders
20  Mortgages, notes, bonds payable in 1 year or more
21 Other fiabilities (attach statement) .
22 Capital stock .
23  Additional paid-in capital . .
24  Retained eamings , . . . . o
25  Adjustments to shareholders’ equity faHach sta(ememt} .
26 Less cost of treasury stock .,
27  Total liabilities and shareholders’ equuty
Reconciliation of Income (Loss) per Books With Income (Loss) per Return
Note: Schadule M-3 required instead of Schedule M-1 if total assets are $10 million or more—see instructions
1 Netincome (loss) per books, . . . . £ Income recorded on books this year not included
2 Income included on Schedule K, lines 1, 2, 3¢, 4 on Schedule K, lines 1 through 10 {temize):
5a, 6,7, 8a, 9, and 10, not recorded on books this a Tax-exempt interest $ _...._..........
YEAN (BMIZE) e ] et e e
3 Expenses recorded on books this year not 6 Deductions included on Schedule K, lines
included on Schedule K, iines 1 through 12 1 through 12 and 14l, not charged against
and 14| {temize): book income this year (itemize):
a Depreciation$ ... ... a Depreciation $ ... ...
b Traveland entertainment $ .l e
_________________________________________ 7 AddlinesSand 6, . .
4  Add lines 1 through 3, . . . 8  Income (loss) iSchedulg K, line 18), L|ne4less ime?

Analysis of Accumulated Adjustments Account, Other Adjustments Account, and Shareholders’
Schedule M-2

Undistributed Taxable Income Previously Taxed (see instructions)

R~ d g b WM -

@) Accumilated (b) Other adjustments {c) Shareholders’ undistributed
adjustments account account taxable income previously taxed
Balance at beginning of tax year . SR— -
Ordinary income from page 1, line 21, ., i
Other additions . S -
Loss from page 1, line 21 . . . . ., . { Jlkedie Lo
Other reductions . . . . . . . . .| I il e

Combine lines 1 through 5
Distributions other than dividend dlstrlbuttons
Balance at end of 1ax year, Subtract line 7 from line 6

Form 11208 (2007
AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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651107

D Final K-1 D Amended K-1 OMB No., 1545-0008

Schedule K-1 ey
(Form 1065) 2@07

Dapartrment of the Treasury
Internal Revenue Service

;Ordinary busina income (logs) | 15 & Credits

For calendar year 2007, or tax

year beginning , 2007 4,503]
20 R i Net rantal real estate income (loss)

NN i
Partner's Share of Income, Deductions,
Credlts, etc. P Sea back of form and separate instructions. 9 iO‘lher net rental income {loss} | 16 Foreign ransactons

4  Guaranteed paymenis

5 ;Interem ingome
B Partnership's narne, address, city, state, and ZIP code 2,878

TRAINING EXAMPLE Ba  Ordinary dividends

Bb  Qualified dividends

7 Royalties
G IRS Center where partnership filed return :

8 Net short-term capital gain (loss)

v} D Chack if this i a publicly traded partnership (FTP) 9 ‘Net long-term capital gain (loss) | 17 i Aemative minimurn tax (AMT) items

i Part I It

i 9h . Collectivles 28%) gain (0ss)
E Partner's identifying number

8¢ | Unrecaptured section 1250 gain

F  Pariner's name, address, clty, state, and ZIP code 10 :Net zection 1231 gain (loss) 18 . Tax-exempt income and
; . nondeductible expenses

1" Other income {loss)

G [:] General partner or LLC D Limited pastrier or other LLG : ,
mamber-manager member 19 Distributions
H E Domestic partner D Foreign partner 12 ;Section 179 deduction P ..?
| What type of entity is this partner? 13 :COther deductions :
J  Partrier's share of profit, loss, and capital: 20 : (ther imformation
Beginning Ending

Profit % 98

Loss % 98 o

Capital % 98 o :

14 Self-employment earnings (loss)

K Pariner’s share of liabilties at year end:

Nomregeurse . ., ., . , .%

Qualified nonrecourse financing . $ ‘

Recourse . . . . . . . .% *See attached statement for additional information.
L Partner's capital account analysis:

Beginning capital account | .$ 0| =

Capital cortributed duning the year | $ 398,000 8

Cuirtent year increase (decrease) .$ 3

Withdrawals & distributions 3 { 7] 2

Ending capital account .8 4053719 | T

&
E] Tax basis D GAAP D Section 704(b} book H
Other (explain
For Paparwork Reduction Act Notice, see Instructions far Form 1065, Cat, No. 113841 Schedule K-1 (Form 1065) 2007

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Schedule K-1 (Form 1065) 2007

Page 2

This list identifies the codes used on Schedule K-1 for all partners and provides summarized reporting information for partners who file
Form 1040, For detailed reporting and filing information, see the separate Partner's Instructions for Schedule K-1 and the instructions

for your income tax return.

1. Ordinary business income (loss). You must first determine whether the
income (loas) is passive or nonpassive. Then enter on your return as

follows:

Passive 088
Passive income
Nonpassive 1688
Nonpassive incame

[~

3. Other net rentat inceme (losy)
Net income
Net loss

4, Guaranteed payments

5. Interest income

6a. Ordinary dividends

6b. Qualified dividends

7. Royalties

8. Net short-term capital gain {loss)

9a. Net long-term capital gain {losg)
8b, Collectibles (28%) gain (loss)

9¢. Unrecaptured section 1250 gain
10. Net section 1231 gain (loss)

. Net rental real estate income {loss)

.

12,
13.

14

Other income (loss)

(ol

A Other portfolio income (ioss)

B Involuntary conversions

€ Sec. 1256 contracts & straddles

D Mining exploration costs recapture

E Cancelation of debt

F Other ingome {loss)

Section 1?79 deduction

Other deductions

A Cash contributions (50%)

B Cash contributions (30%)

G Nencash contributions (50%)

D Moncash contributions (30%)

E Capital gain property to a 80%
organization (309%)

F Capital pain property (20%j)

G Investment interest expense

H Deductions-royalty income

1 Section 59(e}?) expenditures

J Deductions—porifelia (2% fioar)

K Deductions—portiolio (ather)

L Amounts paid for medical insuranee

M Educaticnal assistance benefits

N Dependent care benefits

Q Preproductive period expenses

P Commercial revitalization deduction
from rental real estate activities

Q Pensions and IRAs

R Reforestation expense deduction

8 Domestic production activities
information

T Qualified produchion activities income

U Emplayer's Forrn W-2 wages

¥V Other deductions

Self-employment earnings (loss)

Feport on

See the Partner's Instructions
Schedule E, line 28, column {g)
Schedule E, fine 28, column ()
Schedule E, lina 28, column {}
Sew the Partner's Instructions

Schedule E, fine 28, column (g)
See the Partner's Instructions
Schedule E, line 28, column ()
Farm 1040, ling 8a

Form 1940, line 9a

Form 1040, line 9b

Behedule E, ling 4

Schedule D, line 5, column (f}
Schedule D, line 12, column {f)
28% Rate Gain Worksheet, Tine 4
(Schedule D instructions)

Sea the Partner's Instructions

See the Partner's Instructions

See the Partner's Instructions
See the Partner's Instructions
Form 6781, line 1

See Pub. 536

Forrn 1040, Ene 21 or Form 982
See the Pariner's Instructions

See the Partner's Instructions

Note. If you have a section 179 deduction or any partnar-igvel deductions, see
the Partrer's Instructions before completing Scheduls SE,

15,

A Net earnings (loss) from
self-employment

B Gross farming or fishing income

G Gross non-farm (eeme

Cradits

A Low-income housing eredit
(section 42()(5)

B Low-income housing credit (other}

€ Gualified rehabilitation expenditures
{rental real estate)

I QOther rentad real estate credits

E Other rental cradits

F Undistributed capital gains credit

G Credit for aleohol used as fuel

H Woark opportunity cradit

| Welfare-to-work credit

J Disabled access credit

AILA InfoNet Doc.

Code

K Empowerment zone and renewal
community employment credit

L. Credit for increasing research
activities

M New rmarkets credit

N Credit for employer social security
and Medicare taxes

O Baclup withhoiding

P Other credits

Feoreign transactions

A Name of country or U8,
possession

B Gross income from ali sourses

Cc Gra?s income sourced at partner
lgve

Report on

Form 8844, line 3

Sea the Partner's ingtructions

Form 1040, line 64
Sen the Partner's Instructions

Form 1116, Part |

Forgign gross income sourced at partnership Jevel

D Passive category
E General category
F Other

Forrn 1116, Part |

Daductions allocated and apportioned at partrer leved

G [nterest expense
H Other

Farm 1118, Part |
Foren 1116, Part t

Deductions aflocated and apportioned at partnership level

to forgign source income

| Passive category

3 General category

K Other

Qther information

L Total foreign taxes paid

M Total foreign taxes accrued
N Reduction in taxes available for credit
© Foreign trading gross receipts
P Extrateritorial insome exclusion
Q Other foreign transactions

Form 1116, Part |

Form 1116, Part il

Form 1116, Part I

Form 11186, ling 12

Form B873

Form 8873

Ses the Partner's Instructions

See the Partner's

the Instructions for

See the Partner’s instructions
Bee the Partner’s Instructions

Bee the Partner's Instructions
Sea the Partner’s Ingtructions

See the Partner's Instructions
Seq the Partner's Instructions

See the Partner's Instructions

17, Alternative minirum tax (AMT) items
A Post-1986 depreciation adjustment
B Adjusted gain or loss
N G Depletion (other than oil & gas) Instructions and
;‘Eﬁrm‘; 5 mirtners b 0Oil, gas, & geothermal—gross income
E O, gas, & geotherral--deductions | Form 6251
F Cther AMT items
. 18. Tax-sxempt income and nondeductible expenses
gz;,n;di?g %‘I:E& 11 8 A Tax-exempt interest income Form 10640, line 8b
See the Partner's instructions B Other tax-exempt income
Schedule A, line 23 G Nondeductible expenses
Schedule A, line 28 19, Distributions
Schedule A, ling 1 or Form 1040, A Cash and marketable securties
line 29 B Other property
See the Partner's Instruttions 20, Other infarmation
Farm 2441, lina 14 A Investment incame Form 4952, line da
Sea the Partnar's Instructions B Investment expenses Form 4962, line §
( € fuel tax eredit information Form 4136
Sea Form 8582 Instructions D Qualified rehabilitation expenditures
Seea the Partnar's Instructions {other than rental
See the Partner's instructions real estate)
E Basis of energy property
See Form 903 instructions F Hecapture of low-income housing
Form 8903, lime 7 credit (section 420)(5) Form 8611, line 8
Form 8903, line 15 G Recapture of low-incorme housing ‘
Seo the Partner's Ingtructions crodit (other} Form 8811, line 8
H Racapture of investment credit See Form 4785
I Recapture of other cradits
J Look-bagk interest—completed
Jorig-term contracts See Form B697
Schatlile SE, Section A or B K hger:go%ack interest--income forecast See Form 6866
See the Partner's Instruct!ons L Digpositions of property with \
Ges the Partner's Instructions section 179 deductions
M Recapture of section 178 deduction
N Interest expense for corporate
partners
© Section 453()(3) information
Sea the Partner's Instructions P Section 453A(c) information
Q Section 1260(s) information > See the Patners
R Intarest allocable to production Instructions
expenditures
Farm 1040, line 70; check box a § CCF nonqualified withdrawals
T Information nesgded to figure
depletion—oil and gas
See the Partner's Instructions U Amottization of reforestation costs
V Unrelated business taxable income
W Other information J
No. 11041432. (Posted 4/14/11)
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11 20 U.S. Corporation Income Tax Return | OME No. 1650123
D::;nnmgm ofthe Tressury | FOF Calendar year 2007 o tax yeer beginning _......._... , 2007, ending ............ 20 . 2@0 7
Internal Revenue Service » See separate instructions.
A Check if: Narne B Employer identifigation number
Ya Consolidated return Use IRS :
titach Form 851 LI 2 TRAINING EXAMPLE ,
b bg?égog:f: mconsoh» . D Ot_herwise, Number, street, and room or suite no. If a P.O. box, see instructions. C Date incorporated
2 Personal halding co, print or ”
{attach Sch. PH) [:] type, City or town, state, and ZIP code 0 Total assets (see instructions)
¥ Eoenatctons ) 22 $ 578,023
4 Schedule M-3 sttached ]| E Check if: ) LI nitiat return 2 L) Finat verun— 3) L] Name change (4 [] Address charge
1a Gross receipts orsates | 1,099,694|  |py | ass retums and allowances | | _Jepaw | 1c 1,088,694
2 Cost of goods sold (Schedule A, line 8) 2 567,573
8  Gross profit. Subtract line 2 from line 1¢ 3 532,121
4 Dividends (Schedule G, line 19) 4
g1 & Interest 5
§ 6 Grossrents 6
=1 7 Gross royalties 7
8 Capital gain net income (attach Scheclule D (Form 1120)) 8
9 Net gain or (loss) from Form 4797, Part I, line 17 {attach Form 4797) | 8
10 Other ingome (see instructions—attach schedule) . A [
11 Total income. Add lines 3 through 10, ., ., ., . ., . m|1q 532,121
=12 Compensation of officers (Scheduls E, line 4) 12 61,536
S| 13 Salaries and wages (less employment credits) 13 187,851
§ 14  Repairs and maintenance . . . . . . ., , . 14 354
3|15  Bad debts, 15 9,175
5|16 Rents . . 16 33,584
€17  Taxes and licenses . 17 19,240
2118 Interest 18 11,260
% |49 Charitable contrbutions 19
75 20  Depreciation from Form 4562 not clalmed on Schedu!e A or elsewhere on returm (attach Form 4562) 2 28,191
E 21 Deplation . 21
2|22 Advertising 2
§ 23 Pension, profit-sharing, ete., plans 23
E 24 Employee benefit programs 24
2|25 Domestic production activities deductson (attach Form 8903) 25
% 26  Other deductions (attach schedule) . . . . . . . . . . . . . . v . . . . . .l26 174,163
& |27 Total deductions. Add lines 12 through 26 . . . . . e L2 16,394
§ 28 Taxable Income before net operating loss deduction and specwat deductlons Subtract Inne 27 from ||ne 11 | 23___ 15,767
T 129 Less: a Netoperating loss deduction (see instructions) 29a il
g b Special deductions (Schedule C, line 20) 29b 29¢
30 Taxable income. Subtract line 29¢ from line 28 (see instructions) 20 15,767
31 Totaltax (Schedule J, ne 10) . . . . . . . . . . 2,368
2 32a 2006 overpayment credited to 2007 . |32 =
2 b 2007 estimated tax paymerts | 32b S
B € 2007 refund applied for on Form 4466 32¢ |{ ) d Bal » | 32d :
& e Tax geposited with Form7004 ., . . . . . . . . . ., . . |32 R
B 1 Credts () Form2438 I {2) Form 4136 ! 32t 329
E 33  Estimated tax penalty (see instructions). Check if Form 2220 is attached . . . . . . M vl 3 98
34 Amount owed. If line 32g is smaller than the total of ines 31 and 33, enter amount owed 34 2,483
35  Overpayment. I line 32g is larger than the total of lines 31 and 33, enter amount overpaid .. .98
36 Enter amount from line 35 you want: Credited to 2008 estimated tax » Refunded » | 36
Under penifties of perjury, | declars that | have examined this retum, including accompanying schedulgs and statements, and to the best of my knowledge arid belied, it is true,
s correct, and complete. Declaration of preparer {uther than taxpayer) is based or. all information of which preparer has any knowledge.
SIQn May the IRS discuss this return
Here with the preparer shown below
¢ } Signature of officer ate » Title {see instructions)?(Yes [] No
Paid Preparer's ’ bare Chect f Froparers S er FTN
, signature self-employed [:]
PI'BDHTEI' $ Firm’s name {or EIN }
Use Only ;ggisﬁsl;?me;\g?sgg, ’ Phone no, ( }

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions.

Cat. No. 114500

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Form 1120 (2007) Pags 2
IR Cost of Goods Sold (see instructions)

1 Inventory at beginning of year 1 478,660
2 Purchases, 2 534,729
3 Cost of labor, 3
4 Additional section 2634 costs (attach schedule) 4
5 Other costs (attach schedulg) | 5 47,319
6 Total. Add lines 1 through 5 6 1,060,768
7 Inventory at end of year 7 493,195
8 Cost of goods sold. Subtract line 7 from Ilne 6 Enter here and on page 1 I|ne 2 8 567,573
9a Check all methods used for valuing closing inventory:
M [J Cost
(i) i) Lower of cost or market
() [] Other (Specify method used and attagh eXplanation) ™ o e
b Check if there was a writedown of subnormal goods . . . . AN
¢ Check if the LIFO inventory method was adopted this tax year for any goods (|f checked attach F0rm 970) R N
d 1f the LIFO inventory method was used for this tax year, enter percentage (or amounts) of closing } ‘ E
inventory computed under LIFO o e e e e 1
e If property Is produced or acquired for resale, do the rules of section 263A apply to the corperation? . . . . . /] Yes  [[] No
f Was there any change in determmmg quantities, cost, or valuations between openmg and closing inventory? If "Yes,”
attach explanatnon L o o U Aes No
Dividends and Speclal Deductlons (see mstructlons) {9 Diviclends {c) Special deductions
receved (b} % (@) ~ {b}
1 Dividends from less-than-20%-owned domestic corporations (other than debt-financed
stocky . . L L 0 L L Lo, 70
2 Dividends from 20%-or-more-owned domestic corporations (other than debt-flnanced
stock) . . . . . . ‘;392)
3 Dividends on debt-fi nanced stock of domestic and fnrelgn corporatnons v e instructioris
4 Dividends on certain preferred stock of less-than-20%-owned public utilites ., . . 42
5 Dividends on certain preferred stock of 20%-ar-more-owned public utilities . . . 48
6 Dividends from less-than-20%-owned foreign carporations and certain F&Cs ., | 70
7 Dividends from 20%-or-mare-owned foreign corporations and certain FSCs . ., | 50
8 Dividends from whally owned foreign subsidiaries , .
9 Total Add lines 1 through 8. See instructions for limitation . .-
10 Dividends from domestic corporations received by a small business investment
company operating under the Small Business Investrment Act of 1858 . . | . 00
11 Dividends from affiliated groupmembers . . . . . . . . . . . . . . . . 100
12 Dividends from certain FSCs . . . . . . 100
13 Dividends from foreign corporations not lncluded on lmes 3, 6 7 B 11, or 12
14 Income from controlled foreign corperations under subpart F (attach Form(s) 5471) . fe . %ﬁ
15 Foreign dividend gross-up . . . R i a
16 IC-DISC and former DISC dividends nm Induded on Imes 1, 2 or 3 = !
17 Other dividends | . v e e — .
18 Deduction for dividends paid on certain pre1erred stack of publlc utllmes L. e : , -
18 Total dividends. Add fines 1 through 17. Enter here and on page 1, lined . . . #» S
20 Total special deductions, Add lines 9, 10, 11, 12, and 18, Enter hereand on page 1,line29b , . . . . . W
L Compensation of Officers (see instructions for page 1, line 12)
Note: Complete Schedule E only if total receipts (ine 1a pius fines 4 through 10 on pags 1) are $500,000 or maore,
{c) Percent of Percent of sorporation
{@) Name of officer {b) Social security numbed time devated to slock awned () Amount of compensation
husINess {d) Common | (&) Preferrad
1 ALIEN OWNER? 1060 9 100 % % 61,536
% % %
% Yo %
% % %
Y% Y% %
2 Total compensation of officers ., . e e 61,536
3  Compensation of officers claimed on Schedule A and elsewhere on return
4 Subtract line 3 from ling 2. Enter the result here and on page 1, line 12

Form 1120 (2007)
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Farm 1120 (2007) Page 3
Tax Computation (see instructions)
1 Check if the corporation is a member of a controlled group (attach Schedule O (Form 1120Y)
2 income tax. Check if a qualified personal service corporation (see Instructions) |
3 Alternative minimum tax (attach Form 4626)
4  Addlines 2 and 3
Sa  Foreign tax cradit (attach Form 1118}
b Credits from Forms 5735 and 8834 . e e e e
¢ General business credit. Check applicable boxies):  [] Form 3800 [ Form 5884
[5G Formea7s [ Form 8835, Section & [ Form 8844 [ Form 8846
d Credit for prior year minimum tax {attach Form 8827)
e Bond credits rom:  [] Form 8860 ] Form 8912 .
6 Total credits. Add lines 5a through Se . §
7 Subtract line & from line 4 7
8  Personal holding company tax (attach Schedule PH (Form 1120}) e e _8
9  Other taxes. Check if from: ] Form 4255 (] Formss1t [ Form seu? !
] Form BgS6 [ Form so0p [ Other (attach schedule) . . 9
10  Total tax Add lines 7 through 9. Enter here and on page 1, line 31 e i L 2,365
Other Information (see instructions)
1 Check accounting method: (] Gash 7 At any time during the tax year, did one foreign person own, \::5 hfo,s
bLJ Acoruat ¢ [ Other (specity) » .............. directly or indirectly, at least 25% of (a) the total voting & et
2 See the instructions and enter the: power of all classes of stock of the carporation entitied to .
a Business activity code No. P s vote or (b) the total value of all classes of stock of the Paefii
b Business activity ” ___________________________ corporation? e
¢ Product or service # "”7’ ......................... If “Yes,” enter; (&) Percentage awmad | S
3 At the end of the tax year, did the corporation own, and (b) Owner's country » ...
directly or indirectiy, 50% or more of the voting stock ¢ The corporation may have to file Form 5472, Information
of a domestic corporation? (For rules of attribution, see Return of a 25% Foreign-Owned U.S. Corporation of & ¢
section 267(c)) . . . . . , , Foreign Corparation Engaged in a U.S. Trade or Business. .
If “Yes," attach a schedule showing: (a name and Enter number of Forms 5472 attached » ... ........
gwg&ﬁn?&?ﬁgﬁgﬂg‘m’;‘;ﬁ?& EEQ) ég}ofjﬁg?_‘zgg 8 Check this box if the corporation issued pubicly offered
special deduction of such corporation for the tax year debt instruments with original issus discount . (]
ending with or within your tax year, If checked, the corporation may have to file Form 8281,
4 s the corporation a subsidiary in an affiiated group or information Return for Publicly Offerad Original ssue |
a parent-subsidiary controlled group? Discount Ingtruments,
If “Yes,” enter name and EMN of the parent 9 Enter the amount of tax-exempt interest recelved or
corporation P eveieeaa————— ] accrued during the tax year 8 oo
....................................................... 110 Enter the number of shareholders af the end of the tax year
§ At the end of the tax year, did any individual, (f 100 or fewer) P ...
partnership, corporation, estate, or trust own, directy 11 Ifthe corporation has an NOL for the tax year and is electing
o indirectly, 50% or more of the corporation’s voting to forego the carryback period, check here |, . > D :
stock? (For rules of attribution, see section 267(c).) If the corporation is filing a congolidated return, the
if “Yes” attach a schedule showing name and statement required by Regulations ‘section 1.1?02~21(b)(3)
identifying number. (00 not include any information must be attached or the election will not be valid.
already entered in 4 above) Enter percentage 12 Enter the available NOL carryover from prior tax years
owned M 0 (Do not reduce it by any deductibon on line
6 During this tax year, did the corporation pay dividends 29a) P8

{other than stock dividends and  distributions in
exchange for stock) in excess of the corporation’s
current and acoumulated earnings and profits? (See
sections 301 and 316)) .

It “Yes," file Form 5452, Corporate Report o!
Nondividend Distributions.

If this is a consclidated return, answer here for the
parent corporation and on Form 851, Affiliations
Schedule, for each subsidiary.

Are the corporation’s total receipts (ine 1a plus lines 4 |
through 10 an page 1) for the tax year and its total assets
at the end of the tax year less than $250,0007 .

If "Yes,” the corporation is not required to complete :

Schedules L, M-1, ang M-2 on page 4. Instead, enter the
total amount of cash distributions and the book value of
property distributions {other than cash) made during the tax
year. » §

AILA InfoNet Doc. No.

11041432.
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Farm 1120 (2047}

Page 4

IR R TCEM Balance Sheets per Books

Beginning of tax year

End of tax year

Assets

Cash
Trade notes and accounts recelvablea
Less allowance for bad debts |
Inventories
U.S. government ubllgatlon,% .
Tax-exempt securities (see instructions) .
{Other current assets (attach scheduie)
Loans to shareholders |
Mortgage and real estate loans
Other investrents {attach schedule) .
Buildings and other depreciable assets |
Less acoumnulated depreciation
Depletable assets
Less accumuiated depletion
Land (net of any amaortization)
13a  Intangible assets (amortizable only}

b Less accumulated amortization

14 Other assets (attach schedule]
15  Total assets

w O~ e O -
o €« =_§

-t —
-
oo - o

-t
[ =]

108,698

15,000 )

598,850 [

598,850

89,267

458,051

103,365 |(

526,851)

Liabilities and Shareholders’ E‘quity

16 Accounts payable
17 Mortgages, notes, bonds payable in hess than1 year
18  Other current liabilities (attach schedule)
19 Loans from shargholders .
20 Mortgages, notes, bonds payable in 1 year or more
21 Cther liabilities (attach schedule) .
22 Capital stock:  a Preferred stock

b Common stock
23 Additional paid-in capital \
24  Retained earnings—Apprapriated (attach schedule)
25 Retained earnings—Unappropriated |
26 Adjustments to shargholders’ equity (attach schedule)
27  Less cost of treasury stock ..
28 Total liabilities and shareholders' equity .

689,355

118,761

60,800 |

973 |

140,000

Schedule M-1

678,023

91,488

91,486

140,000

1,000

315,000

52,821

689,355

Reconciliation of Income (Loss) per Books With Income per eturn

1,000

315,000

65,721

)

678,023

Note: Schedule M-3 required instead of Schedule M-1 if total assets are $10 milfion or more—see instructions

Net income {loss) per books

Federal income tax per books .
Excess of capital losses over capital gains ,
Income subject to tax not recorded on books
this year (itemize):

F o S

5 Expenses recorded on books this year not
deducted on this return (itemize);

a Depreciation . . . . &

b Charitable contributions  §

© Travel and entertainment §

12,906

2,187

T Income recorded on books this year not |

included on this retum (itemize):
Tax-exempt inferest § ...

8 Deductions on this retumn not charged

against hook income this year (itemize):
a Depreciation . . . e
b Charitable contrlbunons &

............................................. 8 Addlines7andB . . .
Add lines 1 through 5, . 15,767 | 10 Income (page 1, line 28)—I|ne B Iess I|ne9
Analysis of Unappropriated Retained Earnings per Books (Line 25, Schedule L)

1 Balance at beginning of year | 52821) 5 pistributions: a Cash

2 Net income (inss) per books 12,906 b Stock

3 Other increases (itemize): ... ......... ¢ Property
............................................. s 552 6 Other decreases (itemize) ..............
_____________________________________________ 7 AddlinesS5andt . . . .

4 Addlines 1, 2, and 3 65,7271 8 Balance at end of year (line 4 less I|m= 7) 65727

Form 1120 @oon
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OMB No. 1615-0026: Exp. 09/30/08
Department of Homeland Security I-526, Immigrant Petition

U.8. Citizenship and [mmigration Services by Alien Entrepr cneur
o —

Do Not Write in This Bloek - For USCIS Use Only (Except G-28 Block Below)
Cla‘;‘;iﬁcatlon Action Block Fee Receipt

Priority Date

To be completed by Attorney or Representative, if any

[] G-28 is attached
Attorney's State License No.

Remarks:

START HERE - Type or print in black ink.

Part 1. Information about you,

Family Given Middle
Name Name Name
Address:
In care of
Number and
Street Api. #
State or Zip/Postal
City Province Country Code
Date of Birth Country Social Security # A#
(mmidd/yyyy) of Birth (if amy) (if any)
If you are in the United STa;es, provide  Date of Arrival
the following information: (mm/dd/yyyy) 104 #
Current Date Current Status Daytime Phone #
Nonimmigrant Status Expires (mm/dd/yyyy) with Area Code

Part 2. Application type. (Check one)

a. [] This petition is based on an investment in a commercial enterprise in a targeted employment area for which the required
amount of capital invested has been adjusted downward,

[ This petition is based on an investment in a commercial enterprise in an area for which the required amount of capital invested
’ has been adjusted upward.

¢ This petition is based on an investment in a commercial enterprise that is not in either a targeted area or in an upward
adjustment area.

Part 3. Information about your investment.

il

Name of commercial enterprise in which funds are invested

Street

Address

Phone # Business organized as

with Area Code (corporation, partnership, etc.)

Kind of business Date established

(e.g. furniture manufacturer) (nun/ddfyyyy) IRS Tax #
RECEIVED: RESUBMITTED: RELOCATED: SENT RECD

‘IIIII'IIIIIllIlIllll!'] Form I-526 (Rev. 07/3007)Y
Doc. No. 11041432. (Posted 4/14/11)
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Part 3. Information about your investment, (Continued.)

Date of your inittal Amount of your
investment (mm/dd/yyyy) initial investment b
Your total capital investment Percentage of the

in the enterprise to date $ enterprise you own

If you are not the sole investor in the new commercial enterprise, list on separate paper the names of all other parties (natural and non-
natural) who hold a percentage share of ownership of the new enterprise and indicate whether any of these parties is seeking
classification as an alien entrepreneur, Include the name, percentage of ownership and whether or not the person is seeking classification
under section 203(b)(5). NOTE: A "natural” party would be an individual person and a "non-natural" party would be an entity such as a
corporation, consortium, investment group, partnership, etc.

If you indicated in Part 2 that the enterprise is in a targeted employment area
or in an upward adjustment arca, name the county and state; County State

Part 4. Additional information about the enterprise.

Type of Enterprise (check one):
[C] New commercial enterprise resulting from the creation of a new business,
[] New commercial enterprise resulting from the purchase of an existing business.

[ ] New commercial enterprise resulting from a capital investment in an existing business.

Composition of the Petitioner's Investment:

Total amount in U.S, bank ACCOUNE .. sssessss $
Total vatue of all assets purchased for use in the entErPrist. ..o erivmr e $
Total value of all property transferred from abroad to the new enterprise. ... $
Total of all debt fINANCING. ....coorver et bas i $
TOLA] SEOCK PUECHASES. e vvevvrvrieneseeseemssnrsrereserness e s s msars e bbbt s s ngasR e 5
Other (explain on SEPATate PAPET)...cuivivi it rensrsm e s ssansasb st erss s $
Total $

Income:

When you made the invesiment........  Gross $ Net §

NOW. oo sveaeresimmissesessmnssmssiassnanne Q1088 3 Net §

Net worth:

When you made investment.............. Gross § Now $

Form 1-526 (Rev. 07/30/0T)Y Page 2
AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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]
Part 5. Employment creation information.

Number of full-time employees in the enterprise in U.S. (excluding you, your spouse, sons and daughters)

When you made your initial investment? Now Difference -
. . . n
How many of th_cse new jobs were How many additional new jobs will be
created by your investment? created by your additional investment?
What is your position, office or title with the new commercial enterprise?
Briefly describe your duties, activities and responsibilities.
What is your salary? § What is the cost of your benefits? 3 ‘ l
Part 6. Processing information,
Check One:
[] The person named in Part 1 is now in the United States and an application to adjust status to permanent resident wili be filed
if this petition is approved.
[] If the petition is approved and the person named in Part 1 wishes to apply for an immigrant visa abroad, complete the
following for that person:
Country of nationality:
Country of current residence or, if now in the
United States, last permanent residence abroad: "
E

If you provided a United States address in Part 1, print the person's foreign address:

Ifthe person's native alphabet is other than Roman letters, write the foreign address in the native alphabet:

Is a Form 1-485, Application for Adjustment of Status, attached to this petition? [ ] Yes (] No
Are you in deportation or removal proceedings? [] Yes (Explain on separate paper) [] No
Have you ever worked in the United States without permission? [] Yes {Explain on separate paper) [] Neo

Part 7. Signature. Read the information on penalties in the instructions before completing this section.

1 certify, under penalty of perjury under the laws of the United States of Ameriea, that this petition and the evidence submitted with it is
all true and correct. | authorize the release of any information from my records that the U.S, Citizenship and Immigration Services needs
to determine eligibility for the benefit 1 am seeking.

Signature Date

NOTE: [fyou do not completely fill out this form or fail to the submit the required documents listed in the instructions, you may not be
found eligible for the immigration benefit you are seeking and this petition may be denied.

Part8.  Signature of person preparing form, if other than above. (Sign below)
| declare that [ prepared this application at the request of the above person and it is based on all information of which | have knowledge.

. 1
Print Your
Signature Name Date
Firm Name
Daytime phone #
Address with area code

Form [-526 {Rev. 07/30/07T)Y Page 3
AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:
INA § 203 [8 U.S.C. 1153]

(b) Preference Allocation for Employment-Based Immigrants. - Aliens subject
to the worldwide level specified in section 201(d) for employment-based
immigrants in a fiscal year shall be allotted visas as follows:

(5) Employment creation. -

(A)In general. - Visas shall be made available, in a number not to exceed 7.1
percent of such worldwide level, to qualified immigrants seeking to enter
the United States for the purpose of engaging in a new commercial
enterprise (including a limited partnership)-

(ii) which will benefit the United States economy and create full-time
employment for not fewer than 10 United States citizens or aliens lawfully
admitted for permanent residence or other immigrants lawfully authorized
to be employed in the United States (other than the immigrant and the
immigrant's spouse, sons, or daughters).

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

8 CFR § 204.6 (e):

Employee means an individual who provides services or labor for the new

commercial enterprise and who receives wages or other remuneration directly
from the new commercial enterprise. In the case of the Immigrant investor
Pilot Program, “employee” also means an individual who provides services or
labor in a job which has been created indirectly through investment in the
new commercial enterprise. This definition shall not include independent
contractors.

bNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

8 CFR§ 2046 (o)

Full-time employment means employment of a qualifying employee by the
new commercial enterprise in a position that requires a minimum of 39
working hours per week. In the case of the Immigrant Investor Pilot Program,
“full-time employment” also means employment of a qualifying employee in a
position that has been created indirectly through revenues generated from
increased exports resulting from the Pilot Program that requires a minimum
of 35 working hours per week. A job-sharing arrangement whereby two or
more qualifying employees share a full-time position shall count as full-time
employment provided the hourly requirement per week is met. This definition
shall not include combinations of part-time positions even if, when combined,
such positions meet the hourly requirement per week.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

8 CFR § 204.6 (e):

Qualifying employee means a United States citizen, a lawfully admitted
permanent resident, or other immigrant lawfully authorized to be employed in
the United States including, but not limited to, a conditional resident, a
temporary resident, an asylee, a refugee, or an alien remaining in the United
States under suspension of deportation. This definition does not include the
alien entrepreneur, the alien entrepreneur’s spouse, sons, or daughters, or
any nonimmigrant alien.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:
8 CFR §204.6 (¢):

Targeted employment area means an area which, at the time of investment, is
arural area or an area which has experienced unemployment of at least 150
percent of the national average rate.

Rural area means any area not within either a metropolitan statistical area (as
designated by the Office of Management and Budget) or the outer boundary
of any city or town having a population of 20,000 or more.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

8 CFR § 204.6 (h)(3)()

State designation of a high unemployment area. The state government of any
state of the United States may designate a particular geographic or political
subdivision located within a metropolitan statistical area or within a city or
town having a population of 20,000 or more within such state as an area of
high unemployment (at least 150 percent of the national average rate)
Evidence of such designation, including a description of the boundaries of
the geographic or political subdivision and the method or methods by which
the unemployment statistics were obtained, may be provided to a prospective
alien entrepreneur for submission with Form |-526. Before any such
designation is made, an official of the state must notify the...[Chief, Service
Center Operations)... of the agency, board, or other appropriate governmental
body of the state which shall be delegated the authority to certify that the
geographic or political subdivision is a high unemployment area.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

INA§ 101(2

(36) The term "State" includes the District of Columbia, Puerto Rico, Guam,
the Virgin Islands of the United States, and the Commonwealth of the
Northern Mariana Islands .

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

8 CFR § 204.6 ()

(6) If applicable, to show that the new commercial enterprise has created or
will create employment in a targeted employment area, the petition must be
accompanied by:

(i) Inthe case of a rural area, evidence that the new commercial
enterprise is principally doing business within a civil jurisdiction not
located within any standard metropolitan statistical area as
designated by the Office of Management and Budget, or within any
city or town having a population of 20,000 or more as based on the
most recent decennial census of the United States; or

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

8 CFR § 2046 (.

(ii) In the case of a high unemployment area;

(A) Evidence that the metropolitan statistical area, the specific county
within a metropolitan statistical area, or the county in which a city or

town with a population of 20,000 or more is located, in which the new
commercial enterprise is principally doing business has experienced an
average unemployment rate of 150 percent of the national average

rate; or

(B) A letter from an authorized hody of the government of the state in
which the new commercial enterprise is located which certifies that

the geographic or political subdivision of the metropolitan statistical

area or of the city or town with a population of 20,000 or more in which the
enterprise is principally doing business has been designated a high
unemployment area, The letter must meet the requirements of 8 CFR 204.6(i).

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

ik [y Ty 17



IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

Form -9

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)



IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:

Form |-9
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IN-DEPTH EMPLOYMENT ISSUES, DEFINITIONS & FORMS:
Form W-4 (2008)
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REGIONAL CENTER-SPECIFIC ISSUES

B CFR § 2046

(i) Initial evidence to accompany petition...In the case of petitions
submitted under the Immigrant Investor Pilot Program, a petition

must be accompanied by evidence that the alien has invested, or is

actively in the process of investing, capital obtained through lawful
means within a regional center designated by...JUSCIS]...in
accordance with paragraph (m)(4) of this section. The petitioner

may be required o submit information or documentation
that...JUSCIS]...deems appropriate in addition fo that listed below.
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR § 2046

(m) Immigrant Investor Pilot Program--

(4) Submission of proposals to participate in the Immigrant Investor
Pilot Program. On August 24, 1993*....[USCIS]...will accept proposals
from regional centers seeking approval to participate in the Immigrant
Investor Pilot Program. Regional centers that have been approved by
the...[designee within Service Center Operations]...will be eligible to
participate8 in the Immigrant Investor Pilot Program.

*No Regional Centers were allowed to participate prior to October 1, 1993,
The oldest remaining active Regional Center in New Orleans, LA was
designated on January 18, 1994, and re-affirmed on February 16, 2007.
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REGIONAL CENTER-SPECIFIC ISSUES
8 CFR§ 204.6

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal fo the...[designee
within Service Center Operations]..., which:

(i) Clearly describes how the regional center focuses on a
geographical region of the United States, and how it will promote
economic growth through increased export sales...[if any]...
improved regional productivity, job creation, and increased domestic
capital investment;
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR § 2046

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal to the...[designee
within Service Center Operations]..., which:

(ii) Provides in verifiable detail how jobs will be created indirectly....
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR § 2046

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal to the...[designee
within Service Center Operations]..., which:

(ili) Provides a detailed statement regarding the amount and source of
capital which has been committed to the regional center, as well as a
description of the promotional efforts taken and planned by the
sponsors of the regional center;
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR§ 2046

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal to the...[designee
within Service Center Operations]..., which:

(iv) Contains a detailed prediction regarding the manner in which the
regional center will have a positive impact on the regional or national
economy in general as reflected by such factors as increased
household earnings, greater demand for business services, utiities,
maintenance and repair, and construction both within and without the
regional center; and
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REGIONAL CENTER-SPECIFIC ISSUES
8 CFR§ 2046

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal to the...[designee
within Service Center Operations]..., which:

(v) Is supported by economically or statistically valid forecasting
tools, including, but not limited to, feasibility studies, analyses of
foreign and domestic markets for the goods or services......, andlor
multiplier tables.
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR § 204.6 {m) (i) (ii) {iv) and (v) can best be addressed in a
comprehensive economic model and analysis of the impact of the
investment vehicles that are encompassed by the business plan and
strategy of the Regional Center.

There are several major commercial economic models in use that may
be encountered as well as individualized economic models produced
by individual economists for a specific Regional Center's busingss
plan and strategy.
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REGIONAL CENTER-SPECIFIC ISSUES
RIMS I

In the 1970's, the Bureau of Economic Analysis (BEA) developed a method for
estimating regional I-0 multipliers known as RIMS (Regional Industrial
Multiplier System), which was based on the work of Gamick and Drake. /1/

Inthe 1980's, BEA completed an enhancement of RIMS, known as RIMS |l
(Regional Input-Output Modeling System) and published a handhook for
RIMS Il users. /2

In 1992, BEA published a second edition of the handbook in which the
multipliers were based on more recent data and improved methodology.

In 1997, BEA published a handbook that provides more detail on the use of
the multipliers and the data sources and methods for estimating them.
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REGIONAL CENTER-SPECIFIC ISSUES

RIMS Il is based on an accounting framework called an I-0 table. For each
industry, an |- table shows the industrial distribution of inputs purchased
and outputs sold. A typical I-0 table in RIMS Il is derived mainly from two
data sources: BEA's national I-O table, which shows the input and output
structure of nearly 500 U.S. industries, and BEA's regional economic
accounts, which are used to adjust the national |0 table to show a region's

industrial structure and trading patterns. /3/

Using RIMS Il for impact analysis has several advantages. RIMS Il multipliers
can he estimated for any region composed of one or more counties and for
any industry, or group of industries, in the national 1-O table. The
accessibility of the main data sources for RIMS Il keeps the cost of
estimating regional multipliers relatively low. Empirical tests show that
estimates based on relatively expensive surveys and RIMS ll-based
estimates are similar in magnitude. /4/
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REGIONAL CENTER-SPECIFIC ISSUES

RIMS Il Footnotes:

1. See Daniel H. Ganick, "Differential Regional Multiplier Models," Journal of Regional Science 10
(February 1970); 35-47; and Ronald L. Drake, "A Short-Cut to Estimates of Regional Input-Output
Muttipliers," Intemational Regional Science Review 1 (Fall 1976); 1-17.

2. See U.S. Department of Commerce, Bureau of Economic Analysis, Regional Input-Output Modeling
System (RIMS Il); Estimation, Evaluation, and Application of a Disaggregated Regional Impact Model
(Washington, DC: U.S. Government Printing Office, 1981). Available from the National Technical
Information Service, 5285 Port Royal Road, Springfield, VA 22161; order no. PB-82-168-865; price §26.

3. See U.S. Department of Commerce, Bureau of Economic Analysis, The Detailed Input-Output Structure
of the U.S. Economy, Volume I (Washington, DC: U.S. Government Printing Office, November 1994);
and U.S. Department of Commerce, Bureau of Economic Analysis, State Personal Income, 1929-93
(Washington, DC: U.S. Goverment Printing Office, June 1995).

4, See U.S. Department of Commerce, Regional Input-Output Modeling System (RIMS 1), chapter 5, Also
see Sharon M. Brucker, Steven E. Hastings, and William R, Latham Ill, “The Variation of Estimated
Impacts from Five Regional Input-Output Models," Intemational Regional Science Review 13 (1990);

119-39.
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REGIONAL CENTER-SPECIFIC ISSUES

IMPLAN

Input-output accounting describes commodity flows from producers to
intermediate and final consumers. The total industry purchases of
commodities, services, employment compensation, value added, and
imports are equal to the value of the commodities produced.

Purchases for final use (final demand) drive the model. Industries produce
goods and services for final demand and purchase goods and services from
other producers. These other producers, in turn, purchase goods and
services. This buying of goods and services (indirect purchases) continues
until leakages from the region (imports and value added) stop the cycle.

From: http:/lwww.implan.com/library/documents/implan io system description.pdf
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REGIONAL CENTER-SPECIFIC ISSUES

These indirect and induced effects (the effects of household spending) can be
mathematically derived. The derivation is called the Leontief inverse. The
resulting sets of multipliers describe the change of output for each and every
regional industry caused by a one dollar change in final demand for any given
industry.

Creating regional input-output models require a tremendous amount of data.
The costs of surveying industries within each region to derive a list of
commodity purchases (production functions) are prohibitive. IMPLAN was
developed as a cost-effective means to develop regional input-output models.
The IMPLAN accounts closely follow the accounting conventions used in the
"Input-Output Study of the U.S. Economy“ by the Bureau of Economic
Analysis (1980) and the rectangular format recommended by the United
Nations.
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REGIONAL CENTER-SPECIFIC ISSUES

The IMPLAN sytem was designed to serve three functions: 1) data retrieval, 2)
data reduction and model development, and 3) impact analysis.
Comprehensive and detailed data coverage of the entire U.S. by county, and
the ability to incorporate user-supplied data at each stage of the model
building process, provides a high degree of flexibility both in terms of
geographic coverage and model formulation.

The IMPLAN database, created by MIG, Inc., consists of two major parts: 1) a
national-level technology matrix and 2) estimates of sectorial activity for final
demand, final payments, industry output and employment for each county in
the U.S. along with state and national totals. New databases are developed
annually by MIG, inc.
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REGIONAL CENTER-SPECIFIC ISSUES
IMPLAN easily allows the user to do the following:

» Develop his/her own multiplier tables;

+ Develop a complete set of SAM (Social Accounting Matrix)
accounts;

» Change any component of the system, production functions, trade
flows, or database;

+ Generate type J, I, or any true SAM multiplier internalizing
household, government, and/or investment activities

+ Create custom impact analysis by entering final demand changes;
+ Obtain any report in the system to examine the model’s
assumptions and calculations.

There are two components to the IMPLAN system, the software and
Databases. The databases provide all information to create regional
IMPLAN models. The software performs the calculations and provides an
interface for the user to make final demand changes.
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REGIONAL CENTER-SPECIFIC ISSUES
REM|

What are the available configurations for the REMI model?

Policy Insight® is customized by region and by the number of industry sectors.
REMI can design a single-region model that represents a single county, a group of
counties (up fo and including a state and additional counties), or even multiple
states and additional counties. REMI can also design a multi-region model that can
comprise counties or groups of counties. National models as well as sub-county
models are also available.

How is REMI different from other -0 Modals?

The primary advantage REMI Policy Insight® has over I-0 models is that it is a
dynamic model, which means that it allows for year-by-year analysis, while -0
models are static and do not have time series data. In addition, REMI makes use of
Computable General Equilibrium (CGE) techniques, econometric estimations using
time series panel data, and the New Economic Geography theory, which takes into
account agglomeration effects due to the benefits of access to broader labor and

commodity markets.

" AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

U



REGIONAL CENTER-SPECIFIC [SSUES

REMI Policy Insight is a structural economic forecasting and policy analysis
model. It integrates input-output, computable general equilibrium,
econometric, and economic geography methodologies. The model is
dynamic, with forecasts and simulations generated on an annual basis and
behavioral responses to wage,

price, and other economic factors.

The REMI model consists of thousands of simultaneous equations with a
structure that is relatively straightforward. The exact number of equations
used varies depending on the extent of industry, demographic, demand, and
other detail in the specific modlel being used. The overall structure of the
mode! can be summarized in five major blocks: (1) Output, (2) Labor and
Capital Demand, (3) Population and Labor Supply, (4) Wages, Prices, and
Costs, and (3) Market Shares. The blocks and their key interactions are shown
in Figures 1and 2.
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REMI Model Linkages
Excluding Economic Geography Linkages
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REGIONAL CENTER-SPECIFIC ISSUES

REDYN

The REDYN model is a fundamental re-envisioning of economic
theory applied to estimating multi-regional, dynamic effects. It reflects
advances in New Economic Geography, especially gravity theory
(regional attraction) and trade flow (regional imports/exports), based
on a new distance impedance database from Oak Ridge National
Laboratories that enables calculating trade flow by commodity by
road, rail, water, air, and proxy transport. The breakthrough in design
is the commodity production linkage between the trade flow process
and an entity-hased data structure for the economy. Entities include
industries, workers, governments, investors, etc., and commodities
are the goods they use and make.
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

Multipliers: represent a quantitative expression of the extent to which some
initial, "exogenous" force or change is expected to generate additional effects
through interdependencies associated with some assumed and/or empirically
established, "endogenous” linkage system.

Multipliers are predicated upon a domino theory of economic change. They
translate the consequences of change in one variable upon others, taking
account of sometimes complicated and roundahout linkages. Multipliers are
aptly called estimators of the ripple'effect"

From: hitp://faculty.washington.edu/krumme/207/inputoutput.htmi
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

In more 'technical terms', they are numerical coefficients which relate a
change in (a component of aggregate) demand (or employment} to a
consequent change in total income (or total employment). Thus, a “regional
employment multiplier”, for example, relates a change in a region's export
("exogenous") employment to the resulting total employment change. In
Input-Output analysis, there are many different multipliers. One multiplier is
the ratio of the direct, indirect and induced effects to the direct (i.e. the initial)
change itself.

Specific examples:
Job multiplier is the number of jobs per million dollars in direct sales.

Income multiplier is the ratio of income per dollar of direct sales. Income
includes employee compensation, proprietor, and other property income,
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

Multiplier: is a numerical coefficient which relates the change of a
component of aggregate demand (such as the export demand for a
region's products) to a consequent change in income [or
employment] (in this case: regional income or [employment))

In the case of the regional employment multiplier we relate the change
of employment in the region's export sectors to the consequent
changes in employment in those ("non-hasic") sectors which are
facing a change in household demand as a (direct and indirect) result
of changes in employment and income in the export sectors.
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

Leontief inverse matrix (& coefficients):

As applied to regional interindustry or inputput-output analysis, the

values in this matrix (= Leontief coefficients) represent the total direct
and indirect (and, possibly "induced”) requirements of any industry j
(typically in columns) supplied by other industries (i) within the region
in order for industry j to be able to deliver $1 worth of output to final
demand.
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers |

Technical coefficient:

In input-output analysis, identifies the percentage or portion of the
total inputs of a sector required to be purchased from another sector
irrespective of the geographic origin of this purchase. Technical
(input) coefficients represent direct backward linkages of an industry
to other industries and constitute the "recipe” for production of that
industry. See also regional coefficient.
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

Regional coefficient (as different from the "technical” coefficient):

In regional input-output analysis, this coefficient identifies that part of
the technical coefficient which is associated with purchases from
firms located within the region. See "technical coefficient”
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

The simple economic base (employment) muliplier is presented in three different
forms, respectively emphasizing different components and roles of the multiplier

Total Employment (T) = Basic Employment (B) + Non-basic Employment (N)

Multiplier Effect (ME) = Non-basic Employment generated (by Basic employment)
OR:

Basic employment muttiplied by Non-basic employment per basic employee

OR:

Basic Employment x Multiplier minus Basic Employment

OR:

Basic Employment x (Multiplier - 1)

most common application you'll see
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REGIONAL CENTER-SPECIFIC [SSUES

Standard of Evidence

8 CFR § 103.2 Applications, petitions, and other documents.

(b) (8) Request for Evidence; Notice of Intent to Deny-+(i) Evidence of
eligibility or ineligibility. If the evidence submitted with the application
or petition establishes eligibility, USCIS will approve the application or
petition, except that in any case in which the applicable statute or
requlation makes the approval of a petition or application a matter
entrusted fo USCIS discretion, USCIS will approve the pefition or
application only if the evidence of record establishes hoth eligibility
and that the pefitioner or applicant warrants a favorable exercise of
discretion, If the record evidence establishes ineligibility, the
application or petition will be denied on that basis.
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MATTER OF CHAWATHE
In Preservation of Residence for Naturalization Proceedings
(b)(6)
Decided by the Director, Administrative Appeals Office,
January 11, 2006

3. In administrative immigration proceedings, the applicant must prove by a
preponderance of evidence that he or she is eligible for the benefit sought.

Even if the director has some doubt as to the truth, if the petitioner submits
relevant, probative, and credible evidence that leads the director to believe

that the claim is "probably true" or "more likely than not," the applicant has
satisfied the standard of proof. Matter of E-M-, 20 I8N Dec. 77, 79-80 (Comm,
1989), followed.

4, If the director can articulate a material doubt, it is appropriate for the
director to either request additional evidence or, if that doubt leads the
director to believe that the claim is probably not true, deny the application or
petition.
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REGIONAL CENTER-SPECIFIC ISSUES

Active Involvement

8 CFR § 2046 ()

(5) To show that the petitioner is or will be engaged in the management of the
new commercial enterprise, either through the exercise of day-to-day
managerial control or through policy formulation, as opposed to
maintaining a purely passive role in regard to the investment, the petition
must be accompanied by:

(i) A statement of the position title that the petitioner has or will have in the
new enterprise and a complete description of the position's duties;

(ii) Evidence that the petitioner is a corporate officer or a member of the
corporate hoard of directors; or
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REGIONAL CENTER-SPECIFIC ISSUES

Active Involvement

8 CFR § 2046

(i) (5) {iii) If the new enterprise is a partnership, either limited or
general, evidence that the petitioner is engaged in either direct
management or policy making activities. For purposes of this section,
if the petitioner is a limited partner and the limited partnership
agreement provides the petitioner with certain rights, powers, and
duties normally granted to limited partners under the Uniform Limited
Partnership Act, the petitioner will be considered sufficiently engaged
in the management of the new commercial enterprise.
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REGIONAL CENTER-SPECIFIC ISSUES

Job Creation

8 CFR§ 2046

(i) (6) If applicable, to show that the new commercial enterprise has
created or will create employment in a targeted employment area, the
petition must be accompanied by.

(i) In the case of a rural area, evidence that the new commercial
enterprise is principally doing business within a civil jurisdiction not
located within any standard metropolitan statistical area as
designated by the Office of Management and Budget, or within any
city or town having a population of 20,000 or more as hased on the
most recent decennial census of the United States; or
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REGIONAL CENTER-SPECIFIC [SSUES

Job Creation

8 CFR§ 2046

(i) (6) {ii) In the case of a high unemployment area:

(A) Evidence that the metropolitan statistical area, the specific county
within a metropolitan statistical area, or the county in which a city or

town with a population of 20,000 or more is located, in which the new
commercial enterprise is principally doing business has experienced

an average unemployment rate of 150 percent of the national average
rate; or
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REGIONAL CENTER-SPECIFIC ISSUES

Job Creation
8 CFR § 204.6
(1) (6) (ii) In the case of a high unemployment area:

(B) A letter from an authorized hody of the government of the state in
which the new commercial enterprise is located which certifies that
the geographic or political subdivision of the metropolitan statistical
area or of the city or town with a population of 20,000 or more in
which the enterprise is principally doing business has been
designated a high unemployment area. The letter must meet the

requirements of 8 CFR 204.6{i).
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR 204}

State designation of a high unemployment area. The state government of any
state of the United States may designate a particular geographic or political
subdivision located within a metropolitan statistical area or within a city or
town having a population of 20,000 or more within such state as an area of
high unemployment (at least 150 percent of the national average rate).
Evidence of such designation, including a description of the houndaries of
the geographic or political subdivision and the method or methods by which
the unemployment statistics were obtained, may be provided to a prospective
alien entrepreneur for submission with Form 1-526. Before any such
designation is made, an official of the state must notify the...[Chief, Office of
Service Center Operations]...of the agency, board, or other appropriate
governmental body of the state which shall be delegated the authority to
certify that the geographic or political subdivision is a high unemployment
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REGIONAL CENTER Q & A'S FOR I-526/829 TRAINING

Q. Can asingle company (as opposed to a geographical region) he
designated a "Regional Center"? If so, what happens if that company
relocates its operation to a different County or State, does it automatically
lose its certification as a "Regional Center" and need to reapply for
certification?

Response: The term “regional center” is not specifically defined in the
statute and has been defined in regulations very flexibly as “any economic
unit, public or private, which is involved with the promotion of economic
growth, including increased export sales, improved regional productivity,
job creation, and increased domestic capital investment.” The statute
provides that a regional center should have responsibility for a clearly
defined and limited geographic area, which shall be described in the
proposal and consistent with the purpose of concentrating pooled
investment in the defined economic zones. Entity does not apply to a
particular fand area or geography, but to the individual “entity” which has
proposed and sought approval and designation o be a regional center,
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Note: there is no requirement that the responsible administrative party for
a regional center entity be physically located within the same locale as the
geographic area encompassed by the regional center. However, the
industry and geographic focus of the regional center’s approval and
designation must remain fully consistent with what is contained within its

approval in terms of economic target industry and geographic area of
focus.

Q. Can a geographical region (as opposed to a single company) be
designated a “Regional Center"?

Response: No. However, there is no restriction within either the statute or
requlations as to how many entities may be approved and designated fo
be a regional center regardless of whether their geographic area overlaps
or is even identical.
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Q. If the geographic area is covered by a certified Regional Center and if we
have an identical business purpose (e.g., a Senior Retirement Facility), and
if we are located within the same Target Employment Area, would we still
need to submit an economist report with each individual alien investor
petition?

Response: In any individual investor case which is un-affiliated or not
formally connected to a regional center entity, there must be clear
probative evidence of planned creation of not fewer than ten (10)
permanent full time (33 hours or more per week) identifiable direct jobs for
qualified employees (U.S. citizens or Permanent Residents of the U.S.). If
the activity or enterprise and the investment is not made through or is not
directly and legally affiliated/associated with an approved regional center
for investment into an approved economic activity, the project may not
benefit from seeking credit for creating jobs “indirectly.” An approved
economic activity absent affiliation or association with or through an
approved regional center entity would not qualify to be credited with any
“indirect” job creation within the Pilot Program.
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To he eligible to e credited with “indirect” job creation, a formal proposal
would need to be submitted to USCIS by which to separately apply for and
obtain approval and designation as a new regional center entity from

USCIS. A critical dimension related to regional center approval and
designation by USCIS is that the approved regional center entity be aware of
its inherent responsibilities with respect to the administration, oversight and
vigilance to ensure that the purpose of the Pilot Program is sustained through
evaluation and vetting of both proposed investment activities and the alien
investors.
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An integral aspect of the Pilot Program involves administration, operation and
oversight through a regional center entity and the requirement for an
approved regional center entity to apprise USCIS on ifs investment activities
and alien investors in order to show that its activities, investments,
recruitment efforts, investors, operations, efc., are continuing to meet the
requirements under the statute which govern the Immigrant Investor Pilot
Program. Such a responsibility is neither viable nor practical with respect to
investments and investors not affiliated with or operating through a USCIS
approved and designated regional center within the Pilot Program.
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Q. If we have an identical business purpose but do not want to invest
“through” the approved regional center, would an economist report be
needed for our investors’ EB-5 applications? If it would, can we utilize the
same economist report for each EB-5 application in our program?

Response: Filing individual investor petitions which are neither affiliated with
or made through a USCIS approved regional center, even if they are
individually supported by individual economic analysis, forecasting tools,
feasibility studies and indirect job multipliers in support of an individual
investor petition that is neither part of or within the purview of a
designated regional center entity would cause such a petition fo be in-
eligigible for claiming or being credited with any job creation
“indirectly.” Rather, such an EB-J alien investor would be required to
demonstrate not less than ten (10) identifiable “direct” new jobs within an

identifiable job creating enterprise for qualified employees in the case of
any such un-affiliated EB-3 alien petition.
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Pursuant to the requlations at 8 CFR 204.6(m)(4) and (3) jurisdiction for
evaluating and rendering a determination regarding economically or
statistically valid forecasting tools, including, but not limited to, feasibility
studies, analyses of foreign and domestic markets for goods or services fo be
exported (if applicable), and/or indirect job creation multipliers as required by
8 CFR 204.6(m)(3) resides at a USCIS identified program level with respect fo
review and adjudication of applications seeking USCIS approval and
designation to be a regional center within the Immigrant Investor Pilot
Program. Thus, any individual immigrant investor who is not investing
through the entity which has been designated to operate as an authorized
regional center by USCIS, then such an individual EB-3 alien investor may not
claim or be accorded the option of claiming “indirect” job creation.
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Q. Which steps can we skip in the Regional Center application process, if
any, since we are applying for Regional Center certification as a senior
retirement facility, which is a business purpose already approved for
Regional Center designation? For instance, would we still need to submit
an economist report with our Regional Center application? Also, would
the EB-5 foreign investor in our program still need to obtain an economist
report in order to establish he met the employment requirement?

Response: Any entity applying for or seeking USCIS approval and
designation to operate as a regional center within the Immigrant Investor
Pilot Program, must submit a full and complete proposal and
application. There are no short cuts, abridgements, or steps which may be
“skipped.” All the “how fo apply” instructions need to be fully and
completely addressed and followed in applying for approval and
designation from USCIS to be a regional center.
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Q. Do all 10 direct or indirect full time positions need to be established
immediately or can they be created at any time over the 2-year Conditional
Resident period?

Response: Absent investing through or in affiliation with an approved
regional center, as noted above only individually identifiable “direct” jobs
for qualified employees may be counted. At the -626 stage, as explicitly
required in the reulations at 8 CFR 204.6(j) (4) (B) a comprehensive
business plan and supporting evidence must show that 10 full time
permanent direct jobs for qualified employees will be created within the
next two-years, meaning that all 10 direct jobs per each EB-3 alien investor
must be shown and identified by the time the I-829 petition for a “non-
affiliated” investor is filed with USCIS to remove their conditions.
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Questions?
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If you need help, send your questions to:

USCIS Immigrant Investor Program
in outlook e-mail or

USCIS.ImmigrantinvestorProgram@dhs.gov
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8 CFR§ 216.6

Petition hy entrepreneur fo remove conditional basis of lawful
permanent resident stafus.

() Filing the petition-(1) General procedures. A petition to remove the
conditional basis of the permanent resident status of an alien
accorded conditional permanent residence pursuant to section
203(b)(5) of the Act must be filed by the alien entrepreneur on Form |-
829, Petition by Entrepreneur to Remove Conditions......Upon receipt
of a properly filed Form |-829, the alien's conditional permanent
resident status shall be extended automatically , if necessary, until
such time as the director has adjudicated the petition.

“It typically is automatically extended for 12 months.
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8 CFR § 216.6

Petition by entrepreneur to remove conditional basis of lawful
permanent resident stafus.

(a) Filing the petition—

(2) Jurisdiction. Form 1-829 must be filed with the regional service
center having jurisdiction* over the location of the alien
entrepreneur's commercial enterprise in the United States.

*Effective 10/1/08 jurisdiction for all 1-829s are centralized to the
California Service Center.

A InfoNet Doc. No. 11041432. (Poste d 4/14/11)

374



8 CFR § 216.6

Petition by entrepreneur fo remove conditional basis of lawful
permanent resident status.

(a) Filing the petition—

(3) Physical presence at time of filing. A petition may be filed
regardless of whether the alien is physically present in the United
States. However, if the alien is outside the United States at the time of
filing, he or she must return to the United States, with his or her
spouse and children, if necessary, to comply with the interview
requirements* confained in the Act.

The interview is usually waived in 1-829 cases but the rare possibility
exists that a case may be relocated for an interview based on a fraud
or national security or money laundering suspicion. [Redact this
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8 CFR§ 2166

Petition by entrepreneur to remove conditional basis of lawful
permanent resident status.

(a) Filing the petition—

(4) Documentation, The petition for removal of conditions must be
accompanied by the following evidence: (i) Evidence that a

commercial enterprise was established by the alien* . Such evidence
may include, but is not limited o, Federal income tax refurns;....

*Public Law 107-273, amends the INA so that an EB-5 alien is no
longer required to “establish” a commercial enterprise. The law,
however, did not change the requirement that the commercial
enterprise be “new”, as defined in 8 CFR 204.6(¢).
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8 CFR§ 2166

Petition by entrepreneur fo remove conditional basis of fawful
permanent resident status.

(a) Filing the petition—

(4) Documentation. The petition for removal of conditions must be
accompanied by the following evidence: (iii) Evidence that the alien
sustained the actions* described in paragraph (a)(4)(i) and (a)(4){ii) of
this section throughout the period of the alien’s residence in the
United States......

*That the alien investor “sustained” his/her investment throughout the
two years of CR status.
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8 CFR§ 2166

Petition by entrepreneur to remove conditional basis of lawful
permanent resident status.

() Filing the petition—

(4) Documentation, The petition for removal of conditions must be
accompanied by the following evidence; (iii) ..... The alien will be
considered to have sustained the actions required for removal of
conditions if he or she has, in good faith, substantially met* the
capital investment requirement of the statute and continuously
maintained his or her capital investment over the two years of
conditional residence......

*There is no quantitative standard for “substantially met” although it
will be the rarest of exceptions that an alien would not have invested
the full requisite capital by the point of filing form I-829,
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8 CFR§ 216.6

Petition by entrepreneur to remove conditional basis of lawful
permanent resident status.

(a) Filing the petition—(4) Documentation. The petition for removal of

Evidence that the alien created or can be expected to create within a
reasonable time* ten full-time jobs for qualifying employees....

*We expect in the vast majority of cases that all of the requisite jobs
have been created by the time the 1829 is adjudicated. However, the
requlations here do contemplate certain circumstances in which the
requisite jobs can be created within a “reasonable period of time.”
Nonetheless, a favorable adjudication of the -829 without the
requisite jobs having been actually created would be the rare

exception.
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3 CFR § 216.6

Petition by entrepreneur to remove conditional basis of lawful
permanent resident status.

(a) Filing the petition—(4) Documentation. The petition for removal of

Evidence that the alien created or can be expected o create within a
reasonable time ten full-time jobs for qualifying employees....

*There is NO “bright line” rule to define what constitutes a
“reasonable period of time” as such period depends on the factors of
each individual case. You may consider all appropriate evidence that
would (a) clearly justify not having completed the job creation by the
end of the two years of conditional residence (e.g., the nature of the
investment, the industry involved, natural disasters such as Katrina,
etc.) & (b) show that the full number of requisite new jobs will be
created within a clear, defined and credible period of time.
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8 CFR§ 2166

Petition by entrepreneur fo remove conditional basis of lawful
permanent resident status.

(b) Petition review--(1) Authority to waive inferview......If satisfied
that the requirements set forth in paragraph (c)(1) of this section
have been met, the service center director may waive the interview
and approve the pefition. If not so satisfied, then the service center
director shall forward the petition to the district director* having
jurisdiction... |

*This authority has been delegated to service center directors by
AFM update 22.5 to waive the interview and deny the Form [-829
petition where the service center director determines that the
petition is deniable because on its face, and based on evidence
supporting the petition, the eligibility requirements for approving the
1829 petition have not been met.

A InfoNet Doc. No. 11041432. (Poste d 4/14/11)

3027



8 CFR§ 2166

Petition by entrepreneur to remove conditional basis of lawful
permanent resident status.

(c) Adjudication of petition. (1) The decision on the petition shall be
made within 90 days of the date of filing or within 90 days of the
interview, whichever is later. In adjudicating the petition, the
director shall determine whether:

(il A commercial enterprise was established by the alien; *

*This “establishment” requirement was eliminated in the 2002 EB-5
Amendment to the INA.

A InfoNet Doc. No. 11041432. (Poste d 4/14/11)

04



8 CFR § 216.6

Petition by entrepreneur fo remove conditional basis of lawful
permanent resident status.

(c) Adjudication of petition. (1) The decision on the petition shall be
made within 90 days of the date of filing or within 90 days of the
interview, whichever is fater. In adjudicating the petition, the director
shall determine whether: (iv) The alien created or can be expected to
create within a reasonable period of time ten full-time jobs fo

qualifying employees. *.....
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8 CFR § 2166

Petition by entrepreneur to remove conditional hasis of lawful permanent
resident status,

(c) Adjudication of petition. (1) The decision on the pefition shall be made
within 90 days of the date of filing or within 0 days of the interview,
whichever is later. In adjudicating the petition, the director shall determine
whether: (iv) The alien created or can he expected to create within a

reasonable period of time ten full-time jobs fo qualifying employees. *....
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8 CFR§ 2166

Petition by entrepreneur to remove conditional basis of lawful
permanent resident stafus.

(¢) Adjudication of pefition. (1) The decision on the pefition shall be
made within 90 days of the date of filing or within 90 days of the
interview, whichever is later. In adjudicating the petition, the director
shall determine whether: (iv) The alien created or can be expected fo
create within a reasonable period of time fen full-time jobs to

qualifying employees®....

*‘Qualifying Employee” refers only to direct jobs which can be
individually identified, NOT to indirect jobs which are never
individually or specifically identifiable. Indirect jobs are presumed to
have occurred in conjunction with the release of the investor’s
capital into the enterprise.
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8 CFR 2166

Petition by entrepreneur to remove conditional basis of lawful permanent
resident status.

(c) Adjudication of petition. (1) The decision on the petition shall be made
within 90 days of the date of filing or within 90 days of the interview,
whichever is later. In adjudicating the petition, the director shall determine
whether: (iv) The alien created or can be expected to create within a
reasonable period of time ten full-time jobs to qualifying employees*.
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8 CFR§ 2166

Pefition by entrepreneur fo remove conditional basis of lawful
permanent resident status.

(¢) Adjudication of petition. (1) The decision on the petition shall be
made within 90 days of the date of filing or within 90 days of the
interview, whichever is later. In adjudicating the petition, the director
shall determine whether: (iv) The alien creafed or can be expected to
create within a reasonable period of time ten full-time jobs fo

qualifying employee®.
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8 CFR§ 2166

Petition by entrepreneur o remove conditional basis of flawful
permanent resident status.

(c) Adjudication of petition. (1)..... . In the case of a “troubled
business" as defined in 8 CFR 204.6(j)(4)(ii), the alien maintained the
number of existing employees *af no less than the pre-investment
level for the previous two years.

*The full number of existing “direct” full time jobs in a troubled
business (not less than 10) for “qualified employees” must be
sustained & preserved.
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Questions?
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If you need help, send your questions to:

USCIS Immigrant Investor Program
in outlook e-mail or

USCIS.ImmigrantinvestorProgram@dhs.gov
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# The term “regional center” is defined as “any econormic unit,

public or private, which is involved with the promotion of
economic growt h Including increased expor t sales,
improved regionai productivity, joh creation, and increased
domestic capital investment.”

The statute provides that a regional center should have
jurisdiction over a limited ge@graphac area, whi
2

ich shall be
described in the proposal and consistent with the purpose
of concentrating pooled investment in the defined economic
ZONEs.

h
the

5 The @stabhshmem of a regional center may be based on
general predictions, contained in the proposal concerning
the kinds of commercial enterprises that would receive
capital from aliens, the jobs that would be created directly or
indirectly, and the other positive economic effects that

would result from such capital investments.
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¢ A sample agreement or investment offering memo between
Regional Center & Alien Investor which lays out key
elements of investment in terms of risk, direct investment,
describing nature of alien investor's “active” involvement,
with NO redemption, buy back, or loan arrangement
between alien & enterprise.
0

+ A proposed escrow agreement that describes solely the

S
investment capital at risk (e.q., does NOT include funds for
attorney or other service fees) .

: Clear promotional marketing plans and strategies.

Business Plan should describe how Regional Cent
use investment capital for financial gain & job crea

er wil
eation

» Description of the types or kinds of job creating bus Inesses
te

¢ty of joh creati
hat will be invested in, and how the Regional Center will
ocus on specific industries.
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Describe the organizational structure of the
commercial enterprise (.9, LLC, LLP, Inc, etc.).

Describe amount of capital the alien investor wil
e required o invest.

Describe the timing of the investment.

Describe alien investor's ownership interest and
axpected percentage of profit
Describe the roles and responsibilities of all core

:
genmes or organizations in a proposed Regional

enter's operation. Also provide executed
s or MOUs that clearly defing, describe
he relationship, responsibilities, and
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Income Statement

R B R 1 BRI s ol e
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AL

* Shows whether a business had net
income (profit) or nest loss during a
specific period

Net Income

Net Loss

* Revenues > Expenses

* Expenses > Revenues
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Balance Sheet
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* Shows financial position or status on
a specific date

* Shows assets vs.. liabilities and
owner(s) equity

* Most balance sheets are classified:
they show current (receivable or
payable within 1 year) and long—term
assets and liabilities.
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Typical Evidence
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There are two Categories of Financial
Statements Typically Provided In EB-5

Petitions:

* Tax Returns (Discussed in a Different
Section)

» Audited or Reviewed Financial
Statements |
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Statement of Cash Flows
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» Accompanies income statement and
balance sheets for given period

e [dentifies changes in cash and cash
equivalents during a stated period

'Helpful as additional evidence to
indicate avazlabtltty of sufficient funds
& viability of business entity.
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ernally Generated Statemen

R s B RO A

+(reated by managemen

*Reflect management's claims
pertaining to information presen

No determination of validity by
outside individua

oEffectively hearsay; at best, the
equivalent of an affidavit or self:
attestation
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Compiled Financial Statements
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* Prepared by “outside’ accountant,
but no requirement of independence

» Based on petitioner’s accounting
records or representations

» CPA is only required to request
revisions if statement appears
blatantly irregular
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» CPA required to obtain an understanding
of petitioner’s accounting system, apply
standard analysis techniques and question
responsible personnel within company

rs

» CPA may prepare or may review
internally generated statements
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» Examination of financial data,
accounting records, supporting
evidence within and outside the
company

e Evidence that sales occurred, goods
were shipped, all expenses reported,
elc. | | |

* Accountant’s professional reputation,
business, etc. support data presented
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Audits (2)
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* Required by SEC for most publicly
traded corporations

* Required by many banks for
commercial loans

* Not required by IRS

*Seldom used by small business if not
required
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Interim Decision #3359

In re SOFFICI, Petitioner

In Visa Petition Proceedings

e GG

Designated as a precedent by the Commissioner, June 30}, 1998.
(Decided by the Associate Commissioner, Examinations, June 23, 1998.)

(1) A petitioner under § 203(b)}(5) of the Immigration and Nationality Act cannot establish the
requisite investment of capital if he lends the money 0 his new commercial enterprise.

(2) Loans obtained by a corporation, secured by assews of the corporation, do not constitute
capital invested by a petitioner. Not only is such a loan prehibited by 8 CER, § 204.6(e), but
the petitioner and the corporation are not the same legal entity.

(3) A petitioner’'s persanal guarantee on a business's debt does not transform the business’s
debt into the petitioner’s personat debt.

(#) A petitioner must present clear documentary evidence of the source of the funds that he
invests, He must show that the funds are his own and that they were obtained through lawful
means,

{5) A petitioner who acquires a pre-existing business must show that the investment has cre-
ated, or at Jeast has a reasonable prospect of creating, 10 full-time positions, in addition to
those existing before acquisition. The petitioner must, therefore, present evidence concerning
the pre-acquisition level of employment, Simply maintaining the pre-acquisition level of
employment is not sufficient, unless the petitioner shows that the pre-caisting business qual-
ifies as a “woubled business,”

ON BEHALF OF PETITIONER: LARRY i. BEHA
888 SE 3RD
AVENUE
SUITE 400
FORT  LAUD-

ERDALE FL 33316

The preference visa petition was approved by the Director, Texas
Service Center, who certified the decision to the Associate Commissioner
for Examinations for review, The decision of the director will be reversed,

The petitioner seeks classification as an alien entrepreneur pursuant to
section 203(b)(5) of the Immigration and Nationality Act, § U.S.C.
§ 1153(b)5). The director determined that the petitioner had adequately
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Interim Decision #3350

established that he was actively in the process of investing the requisite
amount of capital. The director further found that the investment would
result in futl-time positions for not fewer than 10 qualifying employees.

In response, counsel urges the Administrative Appeals Office to affirm
the director’s decision. He asserts that the petitioner’s investment exceeds
one millicn dollars and points out that the hote! is commercially active. He
states that the petitioner’s investment has already created at least 10 full-
time jobs.

Section 203(b)(5)(A) of the Act provides classification to qualified
immigrants seeking to enter the United States for the purpose of engaging
in a new commercial enterprise:

¢(i) which the alien has established,

(i) i which such alien has invested (after the date of the enactment of the
Immigration Act of 1990) or, is actively in the process of investing, capital in an
amount not less than the amount specified in subparagraph (C), and

(i) which wil! benefit the United States economy and create full-time employment
for not fewer than 10 United States citizens or aligns lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United States
{other than the immigrant and the immigrant’s spouse, sons, or daughters),

MINIMUM INVESTMENT AMOUNT.

The petitioner indicates that the petition is based on an investment in an
existing business located in a targeted employment area, for which the
required amount of capital invested has been adjusted downward.

8 C.ER. § 204.6(e) states, in pertinent part, that;

Targeted employment qrea means an arca which, at the time of investment, is a rural
area or an aréa which has experienced unemployment of at least 150 percent of the
national average rate.

The petitioner’s company, Ames Management, Inc., does business as a
Howard Johnson Hotel located at 950 South Federal Highway in Stuact,
Florida. The City of Stuart is in Martin County. The petitioner has submit-
ted a March 1996 letter from the Florida Department of Labor and
Employment Security indicating that Martin County qualified as a rural
area in 1995, In addition, the Ft. Pierce metropolitan statistical area, which
encompassed Martin County, experienced a sofficiently high unemploy-
ment rate to qualify as a targeted employment area in 1995,

A petitioner has the burden to establish that his enterprise does business
in an area that is considered “targeted” as of the date he files his petition.
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Interim Decision #3359

The fact that a business may be located in an area that was once rural, for
example, does not mean that that area i8 still rural. The letter from the
Florida Department of Labor and Employment Security contains the fol-
lowing statement: “This listing will only remain in effect until 1996 annu-
al averages are available in early 1997." The petitioner here filed his Form
[-526 in January 1998, and his data are at least a year, if not two years, out
of date.

The Service has nevertheless independently obtained current employ-
ment information from the Florida Department of Labor and Employment
Security. While Martin County is no longer a rural area, the “Ft. Pierce-Port
St. Lucie” metropolitan statistical area does constitute an area of high
unemployment; all of Martin County is contained in this new metropolitan
statistical avea. Therefore, the amount of capital necessary to make a quali-
tying investment in this matter is $500,000.

THE PETITIONER HAS NOT MADE, AND IS NOT IN THE PROCESS
OF MAKING, A QUALIFYING INVESTMENT OF CAPITAL.

8 C.ER. § 204.6(e) states, in pertinent part, that:

Capital means cash, equipment, inventory, other tangible property, cash equivalents,
and indebtedness secured by assets owned by the alien enerepreneur, provided the alien
entreprenenr is personally and primarily liable and that the assets of the new commer-
cial enterprise upen which the petition is based are not nsed to secure any of the
indebtedness.

Commercial enterprise means any for-profit activity formed for the ongoing conduct
of lawful business including, but not timited to, a sole proprictorship, partnership
{whether limited or general). holding company, joint ventare, corporation, business
trust, or other entity which may be publicly or privaiely owned. This definition
includes a commercial enterprise consisting of a holdiog company and its wholly-
owned subsidiaries, provided that each such subsidiary is engaged in a for-profit activ-
ity formed for the ongoing conduct of & lawful business. This definition shall not
include 4 non-commercial activity such as owning and operating a personal residence.

fhvest means to contribute capital. A comtribation of capital in exchange for a note.
bond, convertible debr, obligation, er any other debt arcangement between the alien
entreprencur and the new commerciul enterprise dees not constitute a contribution of
capital for the purposes of this part.

& C.FR. § 204.6()) states, in pertinent part, that:

{2) To show that the petitioner has invested or is actively in the process of investing
the reguited amount of capital, the petition must be accompanied by evidence that the
petitioner has placed the required amount of capital at risk for the purpose of generat-
ing a relurn on the capital placed at risk. Evidence of mere intent to invest, or of
prospective investment arrangements entailing no present commitment, will not suf-
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fice to show that the petitioner is actively in the progess of investing. The alien must
show actual commitment of the required amount of capital. Such evidence may
include, but need not be limited 1o:

(i) Bank statement(s) showing nmount(s) deposited in United States business
account(s) for the enterprise:

{ii) Evidence of assets which have been purchased for use in the United States enter-
prise, including invoices: sales receipts; and purchase contracts containing sufficient
information to identify such assets, their purchase costs, date of purchase, and pur-
chasing cutily;

(ifi) Evidence of property transferred from abroad for use in the United States enter-
prise, including United States Customs Service commencial entry documents, bills of
lading and transit insurance policies containing ownership information and sufficient
information to identify the property and (o indicate the fair market value of such prop-
crty;

(ivy Evidence of monies transferred or committed to be transferred to the new com-
mercial enterptise in exchange for shares of stock (voting or nonvoting, common of
preterred), Such stock may not include terms requiring the new commercial enterprise
to redeem it at the holder’s request; or

{v) Evidence of any loan or mortgage agreement, promissory note, scourity agree-
ment, or other evidence of borrowing which is secured by assets of the petitioner, other
than those of the new commercial enterprise, and for which the petitioner is personal-
ly and primarily liable.

{3) To show that the petitioner has invesied, or is actively in the process of investing,
capital obtained through lawful means, the pelition must be accompanied, as applica-
ble, by:

(i) Foreign business registration records;

(it} Corporate, pustnership (or any other entity in sny form which has filed in any
country or subdivision thereof any return described in this subpart), and personal tax
returns including income, franchise, property (whether real, personal, or intangible),
or any other tax returns of any kind filed within five years, with any taxing jursdiction
in or outside the United States by or on behal( of the petitioner;

(iii} Evidence identifying any other source(s) of capital; or

{iv) Cenified copies of any judgments or evidence of all pending governmental civil
or criminal getions. governmental administrative proceedings, and any private civil

actions {pending or otherwise) involving monetary judgments against the petitioner
from any court in or outside the United States within the past fifteen years.

Purchase of the hotel,

Ames Management, Inc. filed its articles of incorporation with the State
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of Florida on June 27, 1997. All 1000 authorized shares were issued to the
petitioner in July 1997. On October 31, 1997, Ames Management pur-
chased a Howard Johnson’s Motor Lodge for the sale price of $2.4 million,
paid as follows: $25,000 in earnest money, consisting of a $10,000 initial
deposit and a subsequent $15,000 deposit; $705,298.79 brought to settle-
ment; and $1.7 million borrowed from 1st United Bank.

In a document entitled Sources of Investment Funds, the petitioner stat-
ed that the money used to purchase the hotel came from two sources.
Approximately $450,000 were transferred to Barnett Bank from Argentina
over the period 1994 to 1997; these funds “originated from personal savings
and a sale of 2 house.” An additional $500,000 were transferred from
Argentina in December of 1996; these funds originated from the sale of
“our business.” The petitioner explained that, for both sources, “[t]hese
monies were loaned to me by my father and I loaned them back to my com-
pany Ames Management, Inc. It has not been stipulated when I should
return the funds.™

The balance sheet for the petitioner’s hotel, dated November 30,
1997, confirms that the business’s liabilities include long-term loans, total-
ing $922,136.09, payable to the shareholder (the petitioner), See also the
Continuing and Unconditional Subordination of Debt discussed below. The
accompanying “Transactions by Account” breaks down the amount, date,
and destination of each loan, It is clear from this document that the $25,000
in earnest money and the $705,298.79 brought to the settlement table are
mere loans from the petitioner to Ames Management. As specified in the
definition of “invest” set forth in 8 C.ER. § 204.6(e), debt arrangements
between a petitioner and his business do not constitute qualifying contribu-
tions of capital. Therefore, the $730,298.79 paid toward the purchase of the
hotel cannot be considered to be an “investment” by the petitioner.

Ames Management financed the balance of the purchase price, or
$1.7 million, through 1st United Bank. According to the Mortgage and
Security Agreement, the loan is secured by the hotel and all of its contents,
including inventory, accounts, leases, the franchise agreement, furniture,
patio vmbrelas, landscaping, ete. First, it should be noted that a loan
obtained by a corporation is not the same as a loan obtained by an individ-
ual, and it cannot be said that this loan through 1st United Bank is an invest-
ment of the petitioner’s personal capital. Second, even if it were assumed,
arguendo, that the petitioner and Ames Management were the same legal
entity for purposes of this proceeding, indebtedness that is secured by assets
of the enterprise is specifically precluded from the definition of “capital.”
See 8 C.ER. § 204.6(c).

'The petitioner has not disclosed the terms of the loan from his father, and it {s not
known if, for example, it is secured by assets of Ames Management,
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Counsel points out that the petitioner has personally guaranteed the
payment of the loan. In a Continuing and Unconditional Subordination of
Debt dated October 31, 1997, Ames Management and the petitioner agreed
that all debts owed by Ames to st United would receive priority; all obli-
gations owed by Ames to the petitioner would be subordinated to those
owed to 1st United. In case of default by Ames with regard to its loan from
Ist United, the petitioner would not seek or accept payment from Ames
with regard to Ames’s debts to the petitioner. In an Unconditional and
Irrevocable Guaranty of Payment, also dated October 31, 1997, the peti-
tioner agreed to make the mortgage payments if Ames Management did not.
1st United would have the right to proceed against the petitioner without
first proceeding against Ames Management or against any property secur-
ing the note,

As the guarantee does not obligate 1st United to proceed against the
petitioner, it does not prohibit 1st United from first seeking payment from
the business.* The petitioner’s personal guarantee of payment does not
change the character of the mortgage; the assets of Ames Management are
still primarily securing the mortgage. As such, the $1.7 million that the
mortgage represents cannot properly be considered an investment of the
petitioner’s capital.

Purchase of the van, pre-opening expenses, and corporate accounts.

On November 1, 1997, Ames Management purchased a van to be used
as the hotel shuttle, The petitioner made a down payment of $8,000 and
Ames Management financed the balance of $17,477.06 through Primus.
Counsel and the petitioner count this van as part of the petitioner’s invest-
ment. The loan through Primus does not constitute a qualifying investment
of capital becanse it is secured by the van itself, which is an asset of Ames
Management; moreover, it is not an investment of the petitioner’s capital
because it is a loan obtained by Ames and not by the petitioner.

The $8,000 down payment also does not qualify as an “investment” of
the petitioner’s funds; according to the Transactions by Account referenced
above, it is part of the $922,136.09 in long-term loans payable to the peti-
tioner. In other words, the $8,000 must be repaid to the petitioner.

Counse] and the petitioner include bank accounts and pre-opening
expenses as investments in Ames Management. The pre-opening expenses
of $44,836.09, however, appear on the Transactions by Account and are part
of the long-term loans payable to the petitioner, The amounts transferred to
the bank accounts also appear on the Transactions by Account as long-term
Ioans and therefore cannot constitute qualifying investments.

Tt is not clear why, in the event of default, 1st United would prefer to
research and pursue the petitioner’s personal assets, which are not specified in the goarantee
and which do not total $1.7 million, in liex of seizing the easily accessible hotel itself.
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Resources to invest.

As discussed above, the petitioner has not made a qualifying invest-
ment in Ames becavse the amounts he has paid on behalf of Ames are mere
loans to Ames, prohibited by the regulations. It should be noted that the
petitioner has not documented that he has the means to begin the process of
investing, either. He submits a personal net worth report as of November 30,
1997, purporting to show that his net worth is $761,747.02. It is not clear
who prepared this report, and the report contains certain irregularities. For
example, the hotel, which belongs to Ames Management, is counted among
the petitioner’s personal assets. Also, the mortgage held by Ames
Management is included among the petitioner’s personal liabitities. On the
other hand. the hotel van owned by Ames Management is correctly omitted
from the report. In effect, with this personal net worth report the petitioner
is atternpting to show that he has sufficient wealth to invest in the hotel
because he has invested in the hotel, Subtracting the hotel entries leaves the
petitioner’s alleged net worth at $61,747.02,

The petitioner counts the funds in various personal bank accounts as
part of his personal assets, A letter and bank statements from Barnett Bank
reveal that the petitioner has held joint accounts with his father since
October 1994, 1t is not possible to determine what portions of these
accounts belong to the petitioner’s father and what portions to the petition-
er. Unlike the situation of a husband and wife, funds in a pooled joint
account cannot be attributed to only one person,

A letter from Bank Boston states that, since April 1997, “Ames
Resources Limited maintains an  International Private Banking
Retationship” with BankBoston, The petitioner is the secretary of Ames
Resources Limited, and the account has always had balances in the mid
seven figures, These funds belong to Ames Resources Limited, 4 corpora-
tion, and do not belong to the petitioner, an individual. Furthermore, “Anes
Resources Limited” is not the same thing as “Ames Management, Inc.,” and
at most, this letter indicates that the petitioner serves as an officer at a sep-
arate corporation in addition to his own corporation, and that this separate
corporation has a bank account with BankBoston.

Source of funds.

The source of the funds lent to the petitioner (and in turn lent to Ames
Management) has also not been adequately documented. The petitioner
claims that the first $450,000 came from personal savings and the sale of “a
house.” The second $500,000 came from the sale of “our business.” No
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documentation, such as a sales contract or deed establishing ownership and
price, has been submitted regarding the house or the business. Such docu-
mentation is relevant to the question of whether the funds have been law-
fully obtained, which is a requirement under 8 C.FR. § 204.6(j)(3).
Simply going on record without supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings.
See Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm.
1972).

In summary, the petitioner has failed to demonstrate that he has invest-
ed, or is actively in the process of investing, the requisite amount of capital
obtained by lawful means. The amounts referenced by the petitioner either
do not constitute qualifying “capital,” because they are not his, or have not
been properly “invested,” because they are debt arrangements between the
petitioner and his business. Even if the petitioner and Ames were to be con-
sidered one and the same entity, the loans obtained by Ames from other
banks would not be considered qualifying capital because they are secured
by assets of the business. The petitioner has also failed to document the
source of his funds other than to say that the funds are a loan from his father,

THE PETITIONER HAS FAILED TO ESTABLISH
A NEW COMMERCIAL ENTERPRISE.

8 CFER. § 204.6(h} states that the establishment of a new commercial
enterprise may consist of:

(1) The creation of an original business;

(2) The purchase of an existing business and simultancous or subsequent restructuring
or reorganization such that a new commercial enterprise results; or

(3) The expansion of an existing busingss through the investment of the required
amount, 50 that a substantial change in the net worth or number of employees results
from the investment of capital. Substantial change means a 40 percent increase either
in the net worth, or in the number of employees, so that the new net worth, or number
of employees amounts to a1 least 140 percent of the pre-expansion net worth or num-
ber of employees. Establishment of a new commercial enterprise in this manner does
not exernpt the petitioner from the requirements of § C.ER. § 204.6()(2) and (3) relut-
ing to the required amownt of capital investment and the creation of full-time employ-
ment for ten gualifying employees. In the case of 4 capital investment in a troubled
business, employment creation may meet the criteria set forth in 8 C.ER. §
204.6()(4)i1).

‘A petitioner must also establish, pursuant to 8 CER. § 204.6(e), that funds invested
are his own, The petitioner has already conceded that the funds lent to Ames are not his; the
funds belong to his father and must be repaid.
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8 C.FR. § 204.6(e) states that:

Trowbled business means a business that has been in existence for at least two years,
has incurred a net foss for accounting purposes (determined on the basis of generally
accepted accounting principles during the tweive- or tweaty-four month period prior
10 the priority date on the alien emrepreneur’s Form 1-526, and the Joss for such peri-
od is at lcast equal to swenty percent of the troubled business’s net worth prior to such
loss, For purposcs of determining whether or not she troubled business has been in
existence for two years, successors in interest to the tronbled business will be deemed
to have been in existence for the same peried of time as the busingss they succeeded.

Although Ames Management was incorporated in 1997, it is the job-
creating business that must be examined in determining whether a new
commercial enterprise has been created. The Howard Johnson's Motor
Lodge purchased by Ames Management had been in operation for approx-
imately 24 years and was an ongoing business at the time of purchase;
Ames Management, doing business as Howard Johnson Hotel, has merely
replaced the former owner.

The petitioner has provided no documentation whatsoever to establish
that the Howard Johnson’s was a “troubled business,” as defined above,
prior to his purchase. He also does not ¢laim that he will expand the hotel
by 40 percent as provided in 8 C.ER. § 204.6(h)(3). The petiticner has not
shown the degree of restructuring and reorganization required by 8 C.ER.
§ 204.6(h)(2); the hotel has always been a Howard Johnson and is still a
Howard Johnson today. A few cosmetic changes to the decor and a new
marketing strategy for success do not constitute the kind of restructuring
contemplated by the regulations, nor does a simple change in ownership.
TFherefore, it cannot be concluded that the petitioner has ¢reated a new com-
mercial enterprise.

THE PETITIONER HAS NOT ESTABLISHED THE
REQUISITE EMPLOYMENT CREATION.

8 C.ER. § 204.6(5)(4) discusses job creation, and states:

(i} General. To show that a new cominercial enterprise will create not fewer than ten (10)
full-time positions for qualifying employees, the petition must be accompanied by:

(A) Documentation consisting of photocopies of televant tax vecords, Form 1.9, or
other similar documents for ten (10} qualifying employees, if such employees have
alceady been hired following the establishment of the new commercial enterprise; or

(B} A copy of a comprehensive business plan showing that, due to the natare and pro-
jewted size of the new commercial enterprise, the need for not fawer than ten (10) gual-
ilying employees will result, including approsimate dates, within the next twe years.
and when such employees will be hired.
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(i1} Troubled business. To show that a new commercial enterprise which has been
established through a capital investment in a tovbled business meets the statutory
employment creation requirement, the petition muost be accompanied by evidence that
the number of existing employees is being or will be maintained at no less than the
pre-investment level for a period of at least two years. Photocopies of tax records,
Forms 1.9, or other relevant documents for the qualifying employees and a compre-
hensive business plan shail be submitted in support of the petition.

8 C.FR. § 204.6(e) states, in pertinent part:

Emplovee means an individual who provides services or labor for the new commercial
enterprise and who receives wages or other remuneration directly from the new com-
mercial enterprise... This definition shall not include independent contractors,

Full-time employment means employment of 8 qualifying employee by the new com-
mercial enterprise in a position that requires a minimum of 35 working hours per
week.

In a letter dated January 15, 1998, the petitioner states that Ames
Management employs 23 full-time United State citizens or lawful perma-
nent residents. It also employs part-time employees on an as-needed basis,
as well as multiple subcontractors.

Section 5.1.19 of the Agreement for Sale and Purchase refers to an
Exhibit H containing the payroll of the Howard Johnson’s Motor Lodge as
of the date of the petitioner’s purchase. The petitioner has furnished copies
of the neatly-labeled exhibits, but the only document between Exhibit G
and Exhibit I is an unlabeled, one-page worksheet. This worksheet, for the
1997 quarter to date, merely provides the amount of taxes withheld, wages
paid, etc. It does not name any of the employees or specify the positions
held or hours worked, although it does mention the number of employees
as 26

To show the current level of employment at the hotel, the petitioner has
supplied the payroll journal for the period ending November 28, 1997.
Asgsuming that this journal reflects one week of work and not two, only 16
individuals clearly worked at least the minimum 33 hours to be considered
full-time employees.* Another three were paid salaries and not by the hour,
while the last three worked fewer than 33 hours and must be considered
part-time employees. The petitioner has submitted a Form [-9 for one other
person who was hired after the date of the payroll journal. At most, the hotel
employs 20 full-time workers, The petitioner has not established that this
figure constitutes either the maintenance of the previous level of full-time

“If the payroll journal reflects rwe weeks of work instead of one, then only two individ-
uals worked at least the minimuwm 70 hours to be considered full-time employees.
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employment or the addition of 10 new, full-time positions. As noted above,
the hote! previously had 29 employees of unknown designation.

If a petitioner has not already created the requisite number of positions,
he must submit a comprehensive business plan clearly demonstrating that
the business will need the applicable level of employment, 8 CER. §
204.6()(1)(B), The plan must contain a timetable for hiring and must be
credible. The petitioner has provided a Marketing Plan 1998 for the hotel.
The plan discusses, in detail, the petitioner’s marketing strategies and
employee-incentive programs, among other things. It does not address the
issue of hiring, however. While the plan states that a new position will be
created in sales, the person named to occupy this position, Janet Mills, has
been working at the hotel since 1994,

CONCLUSION.

In conclusion, the petitioner is ineligible for classification as an alien
entrepreneur because he has failed to show that he has invested, or is active-
ly in the process of investing, the requisite amount of money. In every trans-
action, he has attempted to distance himself from making an actual invest-
ment in Ames Management by instead becoming Ames Management’s
creditor. The petitioner has not shown that Ames Management has been
established with anything but loans; in essence, the petitioner has attempt-
ed to create something from nothing. The petitioner has further failed to
demonstrate that he has established a “new” commercial enterprise, and he
has failed to show that his business has or will engage in either employment
maintenance or employment creation.

The burden of proof in these proceedings rests solely with the petition-
er. Section 291 of the Act, 8 U.S.C. § 1361, The petitioner has not met that
burden. Accordingly, the petition is denied.

ORDER: The decision of the director is reversed. The petition is
denied.

68

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

AOK



Interim Decision #3362

In re HO, Petitioner

In Visa Petition Proceedings

[ e

Decided by the Associate Commissioner, Examinattons, July 31, 1998,

(1) Merely establishing and capitalizing a new commercial enterprise and signing 4 commer-
cial lease are not sufficient to show that an immigrant-investor petitioner has placed his cap-
ital at risk. The petitioner must present, instead, evidence that he has actually undertaken
meaningful concrete business activity.

(2} The petitioner must establish that he has placed his own capital a1 risk, that is 1o say, he
must show that he was the legal owner of the invested capital. Bank statements and other
financial documents do not meet this requirement if the documents show someone else as the
legal vwoer of the capital.

{3) The petitioner must also establish that he acquired the legal ownership of the invested cap-
ital through lawful means. Mere assertions about the petitioner’s financial situation or work
history, without supporting documentary evidence, are not sufficient to meet this requirement.

(%) To establish that qualifying employment positions have been created, INS Forms -9 pre-
sented by a petitioner must be accompanied by other evidence o show that these employees
have commenced work activitics and have been hired in permanent, full-time positions.

(5) In order to demonstrate that the new commercial enterprise will create not fewer than 10
full-lime positions, the petitioner must either provide evidence that the new commercial
enterprise has created swch positions or furnish a comprehensive, detailed, and credible busi-
ness plan demonstrating the need for the positions and the schechule for hiring the employees,

ON BEHALF OF PETITIONER: JOHN L. SUN
3550 WILSHIRE BOULEVARD, SUITE 1230
LOS ANGELES, CA 90010-2413

DISCUSSION

The preference visa petition was approved by the Director,
California Service Center, who certified the decision to the Associate
Commissioner for Examinations for review. The decision of the director
will be reversed,

The petitioner seeks classification as an alien entrepreneur pur-
suant to section 203(b)(5) of the Immigration and Nationality Act, 8 U.5.C.
§ 1153(b}(5), The director determined that the petitioner had already invest-
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ed the requisite amount of capital, apparently obtained through lawful
means. The director further found that, while the business had only two
employees at the time of her decision, the business plan called for at least
eight more employees within the next 12 months.

The petitioner has chosen not to respond.

Section 203(b)(5)(A) of the Act provides classification to qualified
immigrants seeking to enter the United States for the purpose of engaging
in a new commercial enterprise:

{iy which the alien has cstablished,

(i) in which such alien has invested (after the date of the enactmem of the
Immigration Act of 1990) or, is actively in the process of investing, capital in an
amount not less than the amount specified in subparagraph (C), and

(iii} which will benefit the United States economy and create full-time employment
for not fewer than 10 United States citizens or atiens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be emplayed in the United States
(other than the immigrant and the immigrant’s spouse, sons, or daughters).

The petitioner indicates that the petition is based on the creation of a
new business located in a targeted employment area, for which the required
amount of capital invested has been adjusted downward.

MINIMUM INVESTMENT AMOUNT

8 C.FR. § 204.6(c) states, in pertinent part, that:

Targeted employment area means an area which, at the time of investment, is a rural
ared or an area which has experienced unemployment of at least 150 percent of the
national average rate,

On December 18, 1997, King’s Wheel Corp. filed its articles of incor-
poration with the State of California, According to the petitioner, who is
the president, director, and chief executive officer of the corporation,
King's Wheel will import steel and aluminum automobile wheels from
Taiwan and market them in the United States as a wholesaler. On
December 20, 1997, the petitioner signed a lease on behalf of King's
Wheel for an “office and warehouse™ located ar 330 W. Artesia Boulevard
in Compton, California,

Compton is in Los Angeles County, and the most current information
available from the California Employment Development Department
indicales that all of Los Angeles County is an area of sufficiently high
unemployment to qualify as a targeted area. Therefore, the amount of
capital necessary to make a qualifying investment in this matter is
$500,000.
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INVESTMENT OF QUALIFYING CAPITAL

8 CER. § 204.6(e) states, in pertinent part, that:

Capital means cash, equipment, inventory, other tangible property, cash equivalents,
and indebtedness secured by asscts owned by the alien entreprencur, provided the alicn
entrepreneur is personatly and primarily liable and that the assets of the new commer-
cial enterprise wpon which the petition Is based are not used 1o secure any of the
indebtedness, ...

Commercial enterprise means any for-profit activity formed for the ongoing conduct
of lawful bosiness including, but not lintited to, a sole proprietorship, partnership
{whether lumited or general), halding company, joint venture, corporation, business
trust, or other entity which may be publicly or privaely owned. This definition
includes a commercial enterprise consisting of a holding company and its wholly-
owned subsidiaries, provided that each such subsidiary is engaged in a for-profit activ-
ity formed for the ongoing conduct of a lawful business, This definition shall not
include a non-commercial activity such as owning and operating a personal residence.

Invest means to contribute capital, A contribation of capital in exchange for a note,
bond, convertible debt, obligation, or any other debt arrangement between the alien
entrepreneur and the new commercial enterprise does not constitute a contribution of
capital for the purposes of this part.

8 C.FR. § 204,6()) states, in pertinent part, that;

{2) To show that the petitioner has invested or is actively in the process of investing
the required amount of capital, the petition must be accompanied by evidence that the
petitioner has placed the reguired amount of capital at risk for the purpose of generat-
ing a retum on the capital placed at risk. Evidence of mere intent to invest, or of
prospective investment amangements entailing no present commitment, will not suf-
fice 1w show that the petitioner is actively in the process of investing. The alien must
show actual commitment of the requited amount of capital. Such cvidence may
include, but need not be limited to:

() Bank statement(s) showing amount(s) deposited in United States business
account(s) for the enterptise;

(iiy Evidence of assets which have been purchased for use in the United States enter-
prise, including invoices; sales receipts; and purchase contracts containing sufficient
information to identify such assets, their purchase costs, date of purchase, and pur-
chaging entity:

(i) Evidence of property transferred from abroad for use in the Uniled States enter-
prise, including United States Customs Service commercial entry documents, bills of
lading and transit insurance policies containing ownership information and sufficient
information to identify the property and to indicate the fair market value of such prop-
erty;

(iv) Evidence of monies transferred or committed 10 be transferred to the new com-
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mercial enterprise in exchange for shares of stock (voting or nonvoting, common or
preferred), Such stock may not inchude terms requiring the new commercial enterprise
to redeem it at the holder’s request; or

(v) Evidence of any loan or mortgage agreement, promissory note, sccurity agree-
ment, of other evidence of borrowing which is secured by assets of the petitioner, other
than those of the new commercial enterprise, and for which the petitioner is personal-
ly and primarily liable,

On December 30, 1997, the sum of $515,000 was transferred from an
unidentificd bank account to one of King’s Wheel’s business accounts at
Cathay Bank, and the business account was credited $314,995. On January
3, 1998, the petitioner obtained 500,000 of the one million authorized
shares of King’s Wheel; the petitioner indicates that these shares were in
exchange for $500,000.

Capital at risk

Even though the petitioner owns only half of the authorized shares in
King’s Wheel, he is the sole shareholder thus far. He is also the only officer
of the corporation. As such, the petitioner exercises sole control over the
corporation’s activities; whether the business proceeds according to plan or
whether, for example, the business returns the petitioner’s money is the peti-
tioner's decision alone. Therefore, the petitioner cannot meet his at-risk
requirement by merely depositing funds into a corporate account,

The business plan indicates that sales would commence in three to six
months from the date of submission of the petition (January 12, 1998), yet
the petitioner has not undertaken the necessary preparations to meet this
deadline. The petitioner has not submitted evidence that King's Wheel has
purchased inventory or office equipment. The petitioner has not shown that
he has entered into negotiations with potential suppliers of wheels abroad,
nor has he even identified who his potential suppliers are, The petitioner has
not provided evidence that he has identified or entered into negotiations
with potential buyers within the United States. The petitioner has not even
furnished evidence that he has contracted with the suppliers of local utili-
ties, such as the telephone or electric companies. The petitioner has not ade-
quately explained how the business will go about spending the $500,000
that have been placed into its acconnt, Although the petitioner has signed a
lease for King’s Wheel’s showroom, the lease contains an escape clause at
section 14, allowing King’s Wheel to assign the lease or sublet the proper-
ty with congent from the landlord.

The regulations provide that a petition must be accompanied by evi-
dence that the petitioner has placed the required amount of capital at risk for
the purpose of generating a return on the capital placed at risk. A mere
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deposit into a corporate money-market account, such that the petitioner
himself still exercises sole control over the funds, hardly gualifies as an
active, at-risk investment.! Simply formulating an idea for future business
activity, without taking meaningful concrete action, is similarly insufficient
for a petitioner to meet the at-risk requirement. Before it can be said that
capital made available to a commercial enterprise has been placed at risk, a
petitioner must present some evidence of the actual undertaking of business
activity; otherwise, no assurance exists that the funds will in fact be used to
carry out the business of the commercial enterprise. This petitioner’s de
minimis action of signing a lease agreement, without more, is not enough.

Source of funds

& C.ER. § 204.6(i) states, in pertinent part, that:

(3) To show that the petitioner has invested, or i3 actively in the process of investing,
capital obtained through fawful means, the petitioner must be accompanied, as appli-
cable, by:

(i) Foreign business regisuation records;

(i) Corporate, partnership (or any other entity in any fotm which has filed in any
country or subdivision thereof any return described in this subpart), and personal tax
returns including income, franchise, property (whether real, personal, or intangible),
or any other tax returns of any kind filed within five years, with any taxing jurisdiction
in or outside the United States by or on behalf of the petitioner;

(i) Evidence identifying any other source(s) of capital; or

(iv) Certified copies of any judgments or evidence of all pending governmental civil
or criminal actions, governmental administrative proceedings, and any private civil
actions (pending or otherwise) involving monetary judgments against the petitioner
from any court in or cutside the United States within the past fifteen years.

To show that he has invested his own capital obtained through lawful
means, the petitioner has furnished copies of bank staternents showing that
as of December 12, 1997, he had NT$1,339,447 (less than US$41,000%) on
deposit at the Bank of Taiwan, and as of Decernber 23, 1997, an individual
named “Ho Wang Chung-Chia, Theresa Wang” had NT$6,255,844.52

'King's Wheel has two accounts at Cathay Bank: the money-market account into which
the $514,995 were deposited and a commercial checking account containing $3,100. The
petitioner has not shown any activity in either account.

"This figure assumes an exchange rate of NT$32.68 = US31, which appears in the
materials submitted by the petitioner, The current exchange rate is closer to NT$34.27 =
USS1. WASHINGTON POST, July 21, 1998, at C10.

210

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

4730



Interim Decision #3362

{US$191.427.31) on deposit at the First Commercial Bank. The petitioner
has also submitted a letter from the United World Chinese Commercial
Bank indicating that he holds 506,000 shares of capital stock in the bank,
and as of December 22, 1997, those shares were worth NT$30,866,000. A
letter from United Orthopedic Corporation states, “Mrs. Ho Wang Chung-
Chia, also known as Theresa Wang has invested N.T.$1.000,000 in United
Orthopedic Corp.” On December 19, 1997, Ms. Chung-Chia Ho Wang's
single unit on the 11th floor of an 18-story, 147-unit condominivm in
Taiwan was appraised at NT$6,502,348 (less than US$199,000).

The petitioner asserts that Chung-Chia Ho Wang is his wife; however,
he has submitted no documentation, such as a marriage certificate, to sub-
stantiate this claim.* Even if Ms. Wang is the petitioner’s wife, and even if
her assets can be considered joint property, the petitioner has failed to estab-
lish the source of the tunds transferred to the King's Wheel money-market
account, totalling $515,000. Prior to the date of transfer, neither Taiwanese
bank account contained sufficient funds; in fact, the two accounts together
contained less than $250,000. Neither the petitioner nor Ms. Wang has sold
any shares of stock in the Taiwanese corporations, and Ms. Wang appears
still to own the condominium unit. As stated earlier, the wire-transfer
receipt does not reveal from what bank account(s) the funds originated.

Furthermore, while the petitioner claims to have been a medical doctor
in Taiwan, he has not presented any evidence of his having engaged in this
occupation, nor has he provided any documentation regarding his level of
income. The petitioner explains that, through his medical practice and invest-
ments, he has accumulated “liquid assets” of approximately US$1.4 million,
and therefore the source of his $300,000 is lawful. The above documentation
does not reflect $1.4 million in liguid assets; moreover, simply going on
record without supporting documentary evidence is not sufficient for pur-
poses of meeting the burden of proof in these proceedings. See Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972).

EMPLOYMENT CREATION
8 C.ER. § 204.6())(4)(i} states:
To show that a new commercial enterprise will create not fewer than ten

(10) full-time positions for qualifying employees, the petition must be
accompanied by:

(A¥ Documentation consisting of photocopies of relevant tax records, Form 1-9, or

’The real-estate appraisal indicates that Ms, Wang’s name changed to “Ho™ after mar-
riage, but “Ho™ is a common Chinese name.
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other similar documents for ten {10) qualifying employees, if such employees have
alrcady been hired following the establishment of the new comimercial enterprise; or

{B) A copy of a comprehensive business plan showing that, due 10 the nature and pro.
jected size of the new commercial enterprise, the need for not fewer than ten (10) qual-
ifying employees will result, including approximate dates, within the next two years,
and when such employees will be hired.

8 C.ER. § 204.6(e) states, in pertinent part:

Employee means an individual who provides services or labor for the new commercial
enterprise and who receive wages or other remuneration directly from the new com-
mercial enterprise.., This delinition shall not include independent contractors,

Full-time employment means employment of a qualifying employee by the new com-
mercial enterprise in a position thal requires a minimum of 35 working hours per
week.

Qualifying employee means a United States citizen, a lawfully admitted permanent
resident, or other immigrant Jawfully authorized to be employed in the United States
including, but not limited 1o, a conditional resident, 4 1emporary resident, an asylee, a
refugee, or an alien remaining in the United States under suspension of deportation,
This definition does not include the alien entreprencur, the alien entreprenenr’s spouse,
sons, or daughters, or any nonimmigrant alien,

As evidence that two positions have already been created, the petition-
er has submitted two Forms 1-9 completed just three days prior to the date
he signed the Form I-526 petition. The business plan calls for the hiring of
eight employees within the next 12 months: a secretary, an accounting
clerk, a truck driver, two warehouse people, and three salespersons.

With respect to the two persons identified in the Forms -9, the peti-
tioner has not explained what positions they occupy, and it is not known
whether they work full- or part-time or whether they work at all. Forms 1.9
verify, at best, that a business has made an effort to ascertain whether par-
ticular individuals are authorized to work; they do not verify that those indi-
viduals have actually begun working. In the absence of such evidence as
paystubs and payroll records showing the number of hours worked, the peti-
tioner has not met his burden of establishing that he has created full-time
employment within the United States.

In addition, as the business plan fails to reveal what these two indi-
viduals do, it is not altogether clear that they would still be needed once
sales commenced and the business progressed beyond its “planning
stage.” The petitioner has not demonstrated that he has created permanent
employment.

According to 8 C.ER. § 204.6(1)(4)(1)(B), if a petitioner has not already
met the employment-creation requirement, he must submit a comprehen-
sive business plan from which it is clear that the business will in fact require
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23

10 qualifying employees within the next two years. To be “comprehensive,
a business plan must be sufficiently detailed to permit the Service to draw
reasonable inferences about the job-creation potential. Mere conclusory
assertions do not enable the Service to determine whether the job-creation
projections are any more reliable than hopeful speculation.

A comprehensive business plan as contemplated by the regulations
should contain, at a minimum, a description of the business, its products
and/or services, and its objectives, The plan should contain a market
analysis, including the names of competing businesses and their relative
strengths and weaknesses, a comparison of the competition’s products
and pricing structures, and a description of the target market/prospective
customers of the new commercial enterprise. The plan should list the
required permits and licenses obtained. If applicable, it should describe
the manufacturing or production process, the materials required, and the
supply sources. The plan should detail any contracts executed for the
supply of materials and/or the distribution of products. It should discuss
the marketing strategy of the business, including pricing, advertising, and
servicing. The plan should set forth the business’s organizational struc-
ture and its personnel’s experience, It should explain the business's
staffing requirements and contain a timetable for hiring, as well as job
descriptions for all positions. It should contain sales, cost, and income
projections and detail the bases therefor.’ Most importantly, the business
plan must be credible.

Certainly no astute investor would place half a million or a million
dollars into a business that he had not thoroughly researched. Creating a
comprehensive business plan as described above is normal practice for
any businessman seeking to operate a viable business. Without knowing
whether 4 business is feasible and has the potential for long-term sur-
vival, neither the petitioner nor the Service can reasonably conclude that
it will create permanent, full-time employment. It is not too onerous to
ask a petitioner who has not yet met the employment-creation require-
ment to submit to the Service a real business plan. Otber administrative
agencies, such as the Small Business Administration, and private linan-
cial institutions routinely require the submission of detailed business
plans before extending loans to businesses. Permanent resident status is
no less significant a matter than a loan,

The petitioner’s four-page “business plan” is wholly inadeguate and
fails to meet the petitioner’s burden of showing that he will create 10 per-
manent, full-time positions within the next two years,

*The Service recognizes that each business is different and will require different infor-
mation in its business pan, These guidelines, therefore, are not all-inclusive,
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CONCLUSION

The petitioner is ineligible for classification as an alien entrepreneur
because he has failed to estabhish that he has made an active, at-risk invest-
ment and has failed to clarify the source of his funds. The petitioner has fur-
ther failed to demonstrate clearly that his proposed business will result in
the requisite ernployment creation.

The burden of proof in these proceedings rests solely with the petition-
er. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that

burden. Accordingly, the petition is denied.
ORDER: The decision of the director is reversed. The petition is

denied,
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In re NEW YORK STATE
DEPT OF TRANSPORTATION, Petitioner

In Visa Petition Proceedings

S —

Designated by the Acting Associate Commissioner, Programs,
August 7, 1998

(1} An alien seeking immigrant classification as an alien of exceptional ability or as a mem-
ber of the professions holding an advanced degree cannot meel the threshold for a national
interest waiver of the job offer requirement simply by establishing a certain level of training
or education which could be articulated on an application for a labor certification,

{2) General argoments regarding the imporance of a given field of endeaver, or the urgency
of an issue facing the United States, cannat by themselves establish that an individuat alien
benetits the national interest by virtue of engaging in the field or seeking an as yet undiscov-
ered solution to the problematic issue.

(3} A shortage of qualified workers in a given field, regardless of the nature of the occupa-
tion, does not constitite grounds for a nationa) interest waiver, Given that the labor certifica-
tion process was designed 10 address the issue of worker shortages, a shortage of qualified
workers is an argument for obtaining rather than waiving a labor certification,

ON BEHALF OF PETITIONER: Jll Nagy
Lee and LeForestier, P.C.
Box H034
Second Street
Troy, NY 12180

DISCUSSION

The employment-based immigrant visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be dismissed.'

The petitioner seeks to classify the beneficiary pursuant to section
203(b)2}) of the Immigration and Nationality Act, 8 U.8.C. § 1153(b)(2), as

"This decision was originally entered on April 27, 1998, The matter has been reopened
on Service motion for the limited purpose of incorporating revisions for publication.
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In re IZUMMI, Petitioner

In Visa Petition Proceedings

oo [ ]

Decided by the Associate Commissioner, Examinations, July 13, 1998,

(1) Regardiess of its location, a new commercial enterprise thae is engaged directly or indis
rectly in lending money to job-creating businesses may only lend money (0 businesses
tocated within targeted areas in order for a petitioner to be eligible Tor the reduced mini-
mum eapital requirgment.

{2) Under the Immigrant Investor Pilot Progeam, if a new commercial enterprise is engaged
dircetly or indirectly in lending money to job-creating businesses, such job-crzating busi-
nesses must all be located within the geographic limits of the regional center. The location of
the new commercial enterprise is not controlling,

(3) A petitioner may not make material changes to his patition in aneffort to make a deficient
petition conform to Service requirements.

{4) If the new commercial enterprise is a holding company, the fiell requisite amount of cap-
ital mmst be made available w0 the business(es) most closely responsible for creating the
employment on which the petition is based.

(5) An alien may not receive guaranteed payments from a new commercial enterprise while
he owes money to the new commercial enterprise.

(6) An alien may not enter into a redemption agreement with the new commercial enterprise
at any time prior to completing all of his cash payments wnder a promissory note. In no event
may the alien enter into a redemption agreement prior to the end of the two-year period of

conditional residence.

(7) A redemption agreement between an alien investor and the new commercial enterprise
constitutes a deby arangement and is prohibited under 8 CER. § 204.6(2).

(8) Reserve funds that are not made available for purposes of job creation cannot be consid-
ered capital placed at risk for the purpose of generating a return on the capital being placed
atrisk,

(9) The Service does not pre-adjudicate immigrant-investor petitions; each petition must be
adjvdicated on its own merits.

{10y Under 8 C.ER. § 204.6(¢), all capital must be valued at fair market value in Upited States
dollars, including promissory notes used as capital, [n determining the fair marker value of a
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promissory note, it is necessary 1o consider, among other things, present value.

(11} Under certain circumstances, & promissory note that does not itself constitute capital
may constitute evidence that the alien is “in the process of investing” other capital, such as
cash. In  such & case, the petitioner must substantially complete payments on the promissory
note prior to the end of the two-year conditional period,

(12) Whether the promissory note constitutes capital or is simply evidence that the alien is in
the process of investing other capital, nearly all of the money due under the promissory noe
must be payable within two years, without provisions for extensions.

(13) tn order tor a petitioner to be considered to have established an original business, he
must have bad a hand in its actual creation.

ON BEHALF OF PETITIONER: MAURICE INMAN/FREDRICK W. VOIGTMANN
1925 CENTURY PARK EAST, [6TH FLOOR
LOS ANGELES, CA 90067

DISCUSSION

The preference visa petition was denied by the Director, Texas
Service Center, who certified the decision to the Associate Commissioner
for Examinations for review. The decision of the director will be affirmed.

The petitioner seeks classification as an alien entrepreneur pursuant
to section 203(b)(5) of the Immigration and Nationality Act, 8 U.S.C. §
1153(b)(5), and section 610 of the Appropriations Act of 1993, The direc-
tor determined that the petitioner had failed to establish that he had placed
the requisite capital at risk. The director made the following findings:
$30,000 of the claimed contribution would be used for the expenses of the
Partnership rather than being infused into the subsidiary commercial
enterprise for the purpose of employment creation; the majority of the
remaining capital would not be available for job creation because the
Partuership was required to maintain it in reserves; part of the petitioner’s
capital contribution was not an investment because it was made in
exchange for a debt arrangement; and another part of the petitioner’s con-
tribution would derive from guaranteed annual interest payments received
from the Partnership.

In response, the petitioner submits two separate briefs, two supplenen-
tal briefs, and numerous exhibits. He contends that the director’s decision
misstates existing facts and mischaracterizes the provisions of the American
Export Limited Partnership (“AELP™} investor program. The petitioner also
complains that the director’s decision fails to mention, distinguish, or
“explain away” approvals of other AELP petitions by both the Texas
Service Center and Vermont Service Center; furthermore, the director’s
decision fails to mention, distinguish, or “explain away™ prior Service opin-
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ions and communications that directly supported and authorized the use of
various features of the AELP program. The petitioner states that, even if the
director had been correct in denying the petition, certain new amendments
to the partnership plan should cause the Administrative Appeals Unit
(AAL) to approve his petition.

Oral argument was granted in this case, and during his presentation
counsel reiterated the points made in the brief. Counsel emphasized that the
petitioner had made an investment by executing and delivering the promis-
sory note for $500,000; the schedule of future payments under the note was
irrelevant.

Section 203(b)(5)(A) of the Act provides classification to qualified
immigrants seeking to enter the United States for the purpose of engaging
in a new commercial enterprise:

(i} which the alien has established,

(iiy in which such alien has iovested (after the date of the enactment of the
Immigration Act of 1990) or, is actively in the process of investing, capital in an
amount not less than the amount specified in subparagraph (C), and

{iit) which will benetit the United States economy and reate full-time employment
for not fewer than 10 United States citizens or aliens lawfully admirted for permanent
residence or other immigrants lawfolly authorized to be employed in the United States
{other than the immigrant and the immigrant’s spouse, sons, or daoghters).

The petitioner indicates that the petition is based on an investment in a
new business in a targeted employment area for which the required amount
of capital invested has been adjusted downward. In addition, the business is
located in an area designated as a “regional center™ authorized to participate
in the Immigrant Investor Pilot Program.

THE PETITIONER HAS NOT DEMONSTRATED THAT AELP IS
ENGAGING IN APPROVED REGIONAL-CENTER ACTIVITIES
IN TARGETED EMPLOYMENT AREAS

8 C.ER. § 204.6(g) states, in pertinent part, that:
Targeied employment area means an arga which, at the time of investment, is a rural

area or an area which has experienced unemgloyment of al least 150 percent of the
national average rate.

8 CER. § 204.6()(6) states that:

Tf applicable, to show that the new commercial enterprise has created or will create
employment in a targated employment ared. the petition must be accompanied by:
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(1) In the case of a ural area, evidence that the new commercial cuterprise is princi.
pally doing business within a civil jurisdiction not located within any standard metro-
potitan statistical area as designated by the Office of Management and Budget, or
within any city or town having a population of 20,000 or more as based on the most
recent decennial census of the United Stazes: or

(i) In the case of a high unemployment area:

(A) Evidence that the metropolitan statistical area, the specific county within a met-
ropolitan statistical area, ot the county in which a city or town with a population of
20,000 or more is located, in which the new commetcial enterprise is principally doing
business has experienced an average uncmployment rate of 150 percent of the nation-
al average rate; or

(B} A Tewter from an authorized body of the government of the state in which the new
commercial enterprise is located which certifies that the geographic or polirival sulsdi-
vision of the metropolitan statistical area or of the city or town with a population of
20,000 or more in which the enterprise is principally doing business has been desig-
nated a high unemployment area. The letter must meet the requirements of 8 CFR. §
204.6(i).

On October 19, 1995, American Export Partners, LLC (“AEP”) filed its
articles of organization with the State of South Carolina. On March 25,
1996, AELP filed its certificate of limited partnership with the State of
South Carolina, and AEP was designated as AELP’s general partner. Both
AEP and AELP are located in Charleston, South Carolina.

In a letier dated February 8, 1993, the Assistant Commissioner for
Adjudications designated AEP a regional center and specified that individ-
uals could file petitions with the Service “for new commercial enterprises
located within the eight-county coastal areas, or Lowcountry, of South
Carolina.” On June 14, 1995, the Acting Assistant Commissioner for
Adjudications expanded the geographical area covered by the AEP region-
al center to include 22 other counties in South Carolina.

The petitioner has presented evidence that many, but not all, of the
counties within this regional center were considered rural in 1995 and qual-
ified at that time as targeted employment areas.'

In his brief, the petitioner explains that AELP has established a
commercial credit corporation subsidiary, American Commercial and
Export Credit Company, Inc.. with its co-venturer, Resurgens Capital &
Investment. This credit company makes asset-based loans and engages in
receivables financing for small export companies “located throughout
South Carolina and the southeastern United States” The capital provided
by the alien investors to AELP is used to purchase stock in the credit com-

10f the 22 new counties added to the regional-center area, Aiken, Edgefield, Lexington,
Richland, and Sumter counties were not targeted employment areas in 19935.
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pany, and the credit company uses this money to secure loans from an insti-
tutional bank lender. This other lender will increase the capital by a factor
of three or four. The petitioner claims that the credit company has succeed-
ed in placing “several” loans already.

According to the materials submitted, the credit company has extended
or purchased four loans to date. The credit company has purchased a
$780,000 loan that had been extended to Pillow Perfect, Inc. by First
Capital Bank; Pillow Perfect is located in Woodstock, Georgia. The credit
company has purchased a $380,000 loan that had been extended to Pointe
Services, Inc. by First Capital Bank; Pointe Services is located in Atlanta,
Georgia, The credit company has extended a $200,000 loan to Advanced
Technology Services, Inc. located in Atlanta, Georgia. Finally, the credit
company has extended a $1,000 loan to Bitz America, Inc., in Martinez,
Georgia.

It is not known how much the credit company paid to purchase the
loans involving Pillow Perfect and Pointe Services. The above four loans
evidence at most the vse of only $1,361,000 of the funds obtained from the
first 95 investors who were granted under this program.®* The petitioner has
provided loan-prospect reports from October 1997 and February 1998;
these reports show that the credit company has proposed (but not succeed-
ed in) lending money to various companies in Norcross, Oakwood, Atlanta,
and Marietta, Georgia as well as Miami and Orlando, Florida,

Pillow Perfect is located in Cherokee County, Georgia; according to the
employment information submitted by counsel, Cherckee County did not
have any census tracts that qualified as areas of high unemployment in
1995, Pointe Services and Advanced Technology Services, Inc., are located
in Fulton County, The petitioner has not demonstrated that these companies
are located in the particular census tracts that qualified as areas of high
unemployment in 1995 or in any other year. Nor has the petitioner shown
that Bitz America is located in a targeted employment area.

The few transactions in which the credit company has engaged have not
been shown to benefit companies located in targeted employment areas.’
Even the businesses considered “loan prospects™ are not located in rargeted
employment areas. Neither the credit company, headquartered in Atlanta,
nor AELP, headquartered in Charleston, has been shown to be located in a
targeted employment area. Therefore, the amount of capital necessary to
make a qualifying investment in this matter is $1,000,000.

This computes to approximately $14,327 per investor, far short of the requisite
$300,000 per investor,

t is noted that the employment information provided by counsel is out of date, in any
event, A petitioner must establish that certain areas are targeted employment areas as of the
date he files his petition; just because a particular area used to be rural many years ago, for
example, does not mean that it still is,
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Also, the regional-center designation in this case was granted for most
of the counties in South Carolina. It did not extend to Georgia or Florida.
While AELP is located in South Carolina, neither the credit company
extending the actual loans nor the companies receiving the loans are locat-
ed within the regional center. Therefore, the petitioner must establish direct
employment creation.

The petitioner states in his brief that the Service had expressly permit-
ted the use of the subsidiary credit corporation as 4 vehicle for making loans
to export-related businesses not related to the regional center. He refers to a
letter dated September 27, 1995, from the Chief of the Immigrant Branch,
Adjudications, who was asked whether the customers of an export credit
corporation needed to be located within the region covered by the regional-
center designation. The Chief’s response did not directly address this ques-
tion; instead, he stated, “Although the regional center should focus on a
geographical area, there is no requirement in either the statute or the regu-
lations that the exports generated under the Pilot Program be produced or
manufactured within the area designated by the regional center,” (empha-
sis added).’ The petitioner concludes that the credit company may extend
loans to any expori-related company located anywhere.

Such an interpretation renders the geographical limitation of a
regional center meaningless. The definition of “regional center” in 8 C.ER.
§ 204.6(e) requires that the economic unit be involved in “improved region-
al productivity” 8 CFR. § 204.6(m)(3)(i) states that, in order to gain
approval as a regional center, an entity must describe clearly how it will
promote economic growth through “improved regional productivity.” If
neither the credit company nor the export-related businesses are located in
the regional center, it is difficelt w0 see how the productivity within the
regional center is being improved.®

As the subsidiary credit corporation’s actual and proposed loan
activities benefit companies outside the geographical area covered by the
regional-center designation granted in this case, the petitioner must estab-

Not all export-retated businesses produce or manufacture their own goods, For example,
if a bank located within the regional center were to lend money to a company that exported
chicken parts to Russia, the chickens would not have w have been raised within the specific
geographical area; the export company would have to be locuted within the area, however.
Similarly, the bank could permissibly lend money to a company located in the geographical
area that exported cosmetics, jeans, and American rice to Japan; these products wonld likely
nat have been produced or manufactured within the area. It is not sufficient for just the bank,
or the bank’s primary shareholder, 1o be located in the regional center

“Even if the credit company here were located within the regiona! center rather than in
Atlanta, the arrangement would still not qualify. The only improved regional productivity
would concern the salaries of a few foan officery; this is not what was intended by the region-
al-center provisions.
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lish direct employment creation; he cannot rely on indirect employment cre-
ation. For the sake of argument, however, the AAU will analyze the invest-
ment portion of this case using his claim of indirect employment creation.

CERTAIN REVISIONS TO THE PARTNERSHIP
AGREEMENT CANNOT BE ACCEPTED

Subsequent to the issnance of the director’s decision, counsel has sub-
mitted numerous revisions to AELP’s limited partnership agreement. He
explains that the revisions are in the form of Stage I and Stage I1 amend-
ments.

The original partnership agreement had been prepared and executed in
March of 1996, prior to the creation of an initial paymeni option of
$120,000. When the $120,000 option was added to AELP’s program in the
fall of 1996, AELP neglected to amend the partnership agreement. As a
result, many provisions within the documents signed by this petitioner con-
tradict provisions within the official partnership agreement. The Stage I
amendments are intended to correct these inconsistencies.

In addition, after the attorneys for AELP obtained a copy of a memo-
randum issued in December of 1997 by the Service’s Office of General
Counsel (“OGC™), “the Limited Partnership Agreement of AELP was fur-
ther amended to restructure, amend or eliminate some or all of [the] “object-
ed-1o’ provisions.” These Stage IT amendments, counsel continues, should
render the instant petition approvable.

A petitioner must establish eligibility at the time of filing; a petition
cannot be approved at a future date after the petitioner becomes eligible
under a new set of facts, See Martter of Katighak, 14 1&N Dec. 45, 49
(Comm. 1971), Therefore, a petitioner may not make material changes to a
petition that has already been filed in an effort to make an apparently defi-
cient petition conform to Service requirements.

Counsel stares that petitions have previously been amended to reflect
program changes and to cure defects in the original documents. He refers to
a 1995 case in which the center director had correctly found that the busi-
ness at issue did not constitute a troubled business. At oral argument in that
case, counsel presented a completely different business plan that abandoned
the troubled-business cluim and substituted a plan to create a new business
instead. This new business plan formed the basis of an approval. The case
referenced by counsel, however, resulted it an unpublished decision that
did not have any precedential value, procedural or otherwise. Furthermore,
the AAU acknowledges that acceptance of the new business plan at such a
late date was improper and erroneous.

In the case at hand, the AAU will recognize the Stage ] amendments to
the extent that they cause the partnership agreement to conform to the other
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agreements that this petitioner bad originally executed and submitted with
his Form I-526. The AAU will make no determination as to the adequacy or
inadequacy of the Stage IT amendments, as they are irrelevant in this pro-
ceeding; the Service cannot consider facts that come into being only subse-
quent to the filing of a petition. See Matter of Burdouifle, 18 1&N Dec. 114
(BIA 1981), If counsel had wished to test the validity of the newest plan,
which is materially different from the original plan, he should have with-
drawn the instant petition and advised the petitioner to file a new Form I-
526. The case shall be analyzed only on the basis of the original documents
and the revisions that correct the original inconsistencies.

THE PETITIONER HAS NOT MADE A
QUALIFYING “INVESTMENT"

8 C.ER. § 204 .6(c) states, in pertinent part, that

Capital means cash, equipment, inventory, other tangible property, cash equivalents,
ard indebtedness secured by assets owned by the alien entrepreneut, provided the alien
entrepreneur is personally and primarily liable and that the assets of the new commercial
enterprise upon which the petition is based are not vsed w secure any of the indebted-
ness. All capital shabl be valued at fair market value in United States dolfars, ...

Cotnmercial enterprise means any for-profit activity formed for the ongoing conduct
of lawful business including, but not limited 10, a solc proprigtorship, parinership
(whether limited or general), holding company, joint venture, corparation, business
trust, or other entity which may be publicly or privaiely owned. This definition
includes a commercial enterprise consisting of a holding company and its wholly-
owned subsidiaries, provided that each such subsidiary is engaged in a for-profit activ-
ity formed for the ongoing conduct of a lawful business. This definition shall not
include a non-commercial activity such as owning and operating a personal residence.

Invest means to contribute capital. A contribution of capital in exchange for 4 note,
bond, convertible debt, obligation, or any other debt arrangement between the alien
entreprencur and the new commercial enterprise does ot constitute a contribution of
capital for the purposes of this part,

8 C.ER. § 204.6(j) states, in pertinent part, that:

{2) To show that the petitioner has invested or is actively in the process of investing
the required amount of capital, the petition must be accompanied by evidence that the
petitioner has placed the required amount of capital at risk for the purpose of generat-
ing a return on the capital placed at risk. Evidence of mere intent to invest. or of
prospeclive investment arrangements entailing no present commitment, will not suf-
fice to show that the petitioner is actively in the process of investing. The alien must
show actual commitment of the required amount of capital. Such evidence may
include, but need not be limited to:

{i) Bank statemeni(s) showing amount(s) deposited in United States business
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account{s) for the entcrprise:

{ii) Evidence of assets which have been purchased for wse in the United States enter-
prise, including invoices: sales receipts; and purchase contracts containing sufficient
information o identify such assets, their purchase costs, date of purchase, and pur-
chasing entity;

(iii) Evidence of propetty transferred from abroad for use in the United $1ates enter-
prise, including United States Customs Service commercial entry documents, bills of
lading and transit insurance policies containing ownership information and sefficien
information to identify the property and to indicate the fair market vatue of such prop-
crty;

(iv) Evidence of monies transferred or committed to be transferred to the new com-
mercial enterprise in exchange for shares of stock (voting or ponvoting, common or
preferced), Such stock may not inciude terms requiring the new commercial enterprise
1o redeern it at the holder’s request; or

{(v) Evidence of any Joan or mortgage agreement, promissory note, security agree-
ment, or other evidence of bormowing which is secured by assess of the petitioner, other
than those of the new commercial enterprise, and for which the petitioner is personal-
ly and primarily liable,

Counsel states that the petitioner has made an investment of $500,000
in the form of a $500,000 promissory note. This note provides for an initial
deposit of $120,000 into an escrow account, to be released to the partner-
ship upon approval of the immigrant visa, five annual payments of $18,000,
and a final balloon payment of $290,000.

Initial Partnership expenses

On October 14, 1997, Wells Fargo Bank notified the petitioner that his
funds in the amount of $120,000 had been received and deposited into a
custody account for the Partnership. According to section 2.A(3) of the
investment agreement, the petitioner agreed to instruct counsel, as trustee of
his escrow account, “immediately to release US$30,000 as a refundable
advance for initial expenses of the Partnership”; the remaining $90,000
would be released upon approval of the visa application. As pointed out by
the director on page 4 of his decision, the use of the $30,000 for Partnership
costs and expenses meant that the full $500,000 would not be “infused into
the commercial enterprise for the purpose of employment creation.”

In response, the pefitioner states that it is possible that the director
objected to the expenses being released trom the escrow account and that
the director might not have objected if the expenses had been paid after the
funds were released from escrow. Regardless of the timing of the payment,
the ultimate payee is the Partnership, the petitioner maintains. The timing
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of the payment, however, was not the director’s objection. The director cited
8 C.FR. § 204.6(;)(2) in stating that the required amount of capital must be
placed at risk “for the purpose of generating a return on the capital placed
at risk.” As the payment of initial Partnership expenses and costs was not
the type of profit-generating activity contemplated by the regulations, no
more than $470,000 could be considered to have been “invested.”

The petitioner argues that fees and expenses incurred in the process of
raising capital are customary and reasonable. For example, when business-
€s go to banks for money, the banks charge processing fees, points, apprais-
al fees, and other expenses that are included in the debt. The petitioner con-
tinues:

Rt is absurd to suggest that there is no cost to creating an immigrant investor program
{attorneys fees, accountans fees, and administrative fees), there is no cost to raising
maney in the market place (finders fees, immigration consoltant fees, forwarding fees,
amd so forth); and that there are no ongoing administrative and operating expenses dui-
ing the initial start up phase of the business {rent, utilities, telephones, fax machines,
office fumiture, personnel costs, executive salaries, etc.), We live in a world of reality,
not “make believe.”

The petitioner refers to AELP’s subsidiary credit company having
retained an expert in asset-based loans for an annual salary “in excess of
$200,000." What is important, the petitioner emphasizes, is that the money
spent by AELP on initial expenses is in furtherance of the Partnership busi-
ness.’

While points and processing fees are often financed, they are consid-
ered an amount over and above the original loan amount. To illustrate, when
a person intends to obtain a mortgage for $200,000, he can choose to pay
the points and fees separately or he can choose to finance them. If he choos-
es to finance the fees, the principal on his mortgage is no longer just
$200,000 but something more. In the investor context, the Service is not
prohibiting the payment of Partnership expenses; rather, the Service is find-
ing that if AELP wishes to have the limited partners pay these expenses,
these expenses must be paid in addition to the $500,000.

The petitioner explains that AELP deducts its operating expenses of
$30,000, and the remaining funds go to the subsidiary credit corporation.
The credit corporation then deducts its own expenses and the leftover
money is contributed to a lending fund from which the loans o export com-
panies are made. The petitioner contends that the new commercial enter-

“Nevertheless, counsel appears to be prepared to abandon these numerous arguments., In
his brief on behalf of the petitioner, counsel states that if the AAU finds that providing for the
payment of injtial expenses from and out of capital contributed by the investor is improper.
then AELP will immediately amend its partnership agreement 10 eliminate the provision from
its program,
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prise here is the Partnership, AELP, and an investment of $500,000 in AELP
constitutes an investment of $500,000 in the new commercial enterprise, “It
was never AELP’s intent...that 100% of the funds contributed by the foreign
national investors would flow through the partnership and into the credit
corporation for lending to U.S. export businesses.” After AELP and the
credit corporation deduct tens of thousands of dollars for their “expenses,”
however, it is not clear how much of the original money is made available
for loans.

It could perhaps be argued that, when the owner of a corporation pays
a million dollars for shares in his business and earmarks the money for
equipment, inventory, and working capital, some of the working capital will
in fact be spent on initial salaries and expenses, In the partnership scenario,
the new comumercial enterprise is the partnership, and it too will need 1o
spend money on initial salaries and expenses. The Service distinguishes
these two situations in that, in the former example, the employment-creat-
ing entity is spending the money. In the latter example, the employment-
¢reating entity never receives the money spent on the partnership’s expens-
es. Especially where indirect employment creation is being claimed, and the
nexus between the money and the jobs is already tenuous, the Service has
an interest in examining, to a degree, the manner in which funds are being
applied. The fulf amount of money must be made available to the busi-
ness(es) most closely responsible for creating the employment upon
which the petition is based.” The Service does not wish to encourage the
creation of layer upon layer of “holding companies” or “parent companies,”
with each business taking its cut and the ultimate employer seeing very lit-
tle of the aliens” money.

In his brief on behalf of the petitioner, counsel claims that the deduc-
tion of AELP’s and the credit company’s expenses had previously been dis-
closed to, and approved by, the Service when the Service approved the gen-
eral partner’s designation as a regional center. The focus of an inquiry into
the designation of a regional center, howevet, has to do with whether pro-
posed activities will improve regional productivity through increased
exports; it has nothing to do with the propriety of various business expens-
es and how they are funded. Counsel also claims that the same facts were
disclosed within the past few months, both in writing and during a confer-
ence attended by AELP representatives and Service attorneys, Disclosure,
though, does not mandate approval.

"Whether or not $500,000 must be made available for the loans to export companies or
whether $500,000 must merely be made available 1o the credit corporation extending the
loans, it is cleay that making $500,000 available to AELR is not sufficient, AELPs primary
purpose is apparently to locate potential alien investors. AELP does not extend the loans 1o
the export companies and is not the entity most closely engaged in employment creation,
indirect or otherwise,
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In his brief on behalf of the petitioner, counsel cites a 1995 case in
which the Vermont Service Center had questioned whether $80,000 or
$90,000 set aside for fees could be considered an investment of capital. On
May 25, 1995, the Administrative Appeals Unit approved the case. Counsel
further states, “During oral argument an AAU official stated that it was
proper to deduct such tees from the amount of the capital contributed by the
investor without thereby reducing the investor’s contribution of capital.”

The decision rendered by the AAU in that case did not specifically
address the issue of fees. In addition, the decision in that case was unpub-
lished and has no precedential value.

Annual payments

According to section 2B of the investment agreement executed by the
petitioner, the petiticner must make five annual cash payments of 518,000
each, totalling $90,000, commencing one year from the date he is admitted
to the Partnership.

Section 3 of the investment agreement, however, states, “I shall receive
a return on the cash [ have contributed to the Partnership in the amount of
12% per annum, payable annuaily, commencing one year from the date T am
admitted to the Parmership as a Limited Partuer and ending five years there-
after™ The petitioner would also receive a share of any profits exceeding
this 12-percent return. The partnership agreement explains that the percent-
age return is computed on the basis of the total cash contributed at the time
the distribution is made. In other words, the petitioner’s first annual distri-
bution would be at least $14,400 (12 percent of $120,000, plus any addi-
tional profits), his second annual distribution at least $16,560 (12 percent of
$138,000), his third at least $18,720, his fourth at least $20,880, and his
fifth at least $23,040.

In effect, the $90,000 that the petitioner’s annual payment obligation
represents would require very little in new, personal funds. To make his first
annual payment of $18,000, the petitioner would have to contribute no more
than $3,600 of his own funds to the $14,400 {or more) he would receive
from the Partnership. To make his second payment, the petitioner would
have to contribute no more than $1,440 of his own funds to the $16,560 he
would receive from the Partnership. The petitioner’s third, fourth, and fifth
payments, however, would be entirely covered by his guaranteed distribu-
tions from the Partnership; in fact, the petitioner would be at least $8,640
ahead for these last three years.

*The original partnership agreement, however, provides that this return is 10 percent
per year, payable for four years. Counsel does not submit a Stage I amendment for this
inconsistency.
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The petitioner’s obligation to make his annual payments is condi-
tioned upon the Partnership making the guaranteed annual distributions to
the petitioner.’ As such, these annual payments do not constitute a con-
tribution of capital.'

The petitioner refers to the OGC memorandum of December 19, 1997,
which had criticized the use of profits generated by a business to meet obli-
gations under a promissory note. The petitioner contends that he is entitled
to use his guaranteed return for whatever purpose he desires, and it would
be absurd to segregate dividends or profits in a special account to guarantee
that they would not be used to make payments on the note.

The AAU does not at this time reach the issue of whether it is ever appro-
priate for a business to disiribute profits to an alien who still owes money to
the business. The problem addressed here is that the annual returns are guar-
anteed. The fact that title to that money changes hands does not change the
essence of the transaction; as the director pointed out in his decision, the
Partnership receives no infusion of new funds from the petitioner.

Another problem with guaranteed annual distributions is the source of
the distributions, As the petitioner concedes on page 70 of his brief, “[i]t is
unlikely that the business will be immediately profitable from the lending
activities contemplated by AELP and its credit corporation subsidiary.”
Since there is never a guarantee that the Partnership will generate sufficient
profits during any given year to pay each investor his 12-percent gnaranteed
distribution, the possibility exists that the distributions may be drawn from
the contributions of future limited partners (thereby necessitating the acqui-
sition of more and more limited partners) or from the contributions already
made (thereby depleting the initial contributions).

At pages 70 and 71 of his brief on behalf of the petitioner, counsel
counters, “The payment of this guaranteed return is an obligation of the
partnership which may or may not be met. If the partnership does not have
the ability to make such annual payments, they will not be made.” As men-
tioned earlier, this is directly contradicted by section 2.C of the investment
agreemeni, which provides that the failure of the Partnership to make the

*Section 2.C of the investment agreement states, “In the event of the bankruptey, the
insolvency, or the failure of the partnership to pay the annual return on capital, to pay the
sell option price, or to pay any judgment, the Partnership shall be deemed to be in breach of
its obligations to the Limited Partners under the American Export Limited Partnership
Agreement, and , as a Limited Partner, shall have no further obligations to the Partnership,
and furthermore, 1 shall not be obligated to make any further cash payments under the
Limited Partnership Agreement, this Investment Agreement or the Promissory Note,”

PAt most, one could argue that the petittoner must make an initial outlay of $5,040 for
the first two paymemts: but becanse this amount would be more than offset by the last three
guaranteed distributions from the Partnership, this initial outlay is, in effect, a loan, § C.ER.
§ 204.6(¢c) specifies that contributions of money in exchange for debt arrangements do not
qualify as “investments.”
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annual distributions is considered a breach of the Partnership’s obligations
and will cause the petitioner not to have to make any further cash payments.

The petitioner states that Service administrative case law exists sup-
porting a petitioner’s application of guaranteed annoal returns paid by a
partnership toward meeting the petitioner’s obligation to make annual pay-
ments to the partnership. The petitioner cites an unpublished AAU decision
from 1993 involving the “C&W Hotel Management program” While the
center director’s decision in that case bad referred to a provision in the busi-
ness plan stating that four annual payments might come from the profits of
the business, the center director did not note whether these so-called “prof-
its” were in the form of guaranteed returns (which would then have no
direct connection to profit, as discussed above), and he did not make any
finding as to the propriety of this provision. Review of the AAU decision
reveals no reference whatsoever to annual returns or annual payments.
Therefore, it cannot be said that the AAU has specifically sanctioned the use
of guaranteed annual returns toward meeting obligations to make annual
payments. More significantly, the AAU decision in question was unpub-
lished and has no binding precedential authority."

The petitioner points o an internal Service memorandum issued on
October 20, 1997, by the Office of Adjudications. This memorandum stat-
ed that in some cases, guaranteed interest payments were made through out-
side loans or from capital contributed by other investors; as not all busi-
nesses could be profitable immediately, a contractual provision for guaran-
teed payments may, in certain cases, be consistent with a genuine invest-
ment.” This memorandum was a general statement of policy and did not
analyze any particular fact patterns, Indeed, the statements in the memo-
randum were qualified with the words “may” and "“in certain cases.” Given
the confusing statements contained in the memorandum, and the lack of
guidelines provided, this memorandum provides no assistance in resolving
the present case.

In short, because the petitioner is guaranteed annual distributions from
the Partnership of at least 12-percent for five years, which would yield him
$93,600, the petitioner’s five annual payments totalling $90,000 under the
promissory note cannot be considered a qualifying contribution of capital.”

"The AAL recognizes that the Service has approved plans that may have contained guar-
anteed anoual returns, I so, such approvals were in error for the reasoos stated in this decision.

"This recent memorandum was superseded by a subsequent memorandum dated March
11, 1998, however.,

SIn apparent recognition of the fact that the petitioner is not contributing capital through
the five annual payments, the investment agreement provides, at section 6, that if the condi-
tions of the petitioner’s permanent resident status are not removed, the Partnership will refund
the petitioner $120,000, Presummably, by the time the petitioner applied for removal of his con-
ditions, he would have made at least one of the anaual payments and contributed $138,000,
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The petitioner has effectively shifted the risk of loss of the $90,00C from
himself to the Partnership.

Redemption agreement

Section 4 of the investment agreement provides, “after the sixth
anniversary of my admission to the Parinership, [, as a limited partner, may
exercise a sell option under which I have the right to require the
Partnership to purchase from me my limited partnership interest,” (empha-
sis added).* The sell-option price is equal to the petitioner’s total con-
tributed capital, less the first six payments, plus a pro rata share of profits.
In other words, the sell-option price is $290,000 plus profits. O, to look at
it from the petitioner’s perspective, the price of permanent resident status is
$116,400 minus profits; as discussed above, the five annual payments are
more than fully covered by the annual distributions and do not require any
expenditure on the part of the petitioner. At the same time, the Partnership
may exercise a buy option for the same price.

Section 4 of the investment agreement specifies that the sell-option
price is “payable as soon as the sell option is exercised.” Section 8.05C of
the original partnership agreement, however, states that the price is payable
180 days after the exercise of the sell option. The revised parinership agree-
ment, instead of conforming to the investment agreement, reiterates the
180-day deadline. While the Stage I amendments were intended to reflect
the actual intent of the parties, the petitioner has not executed a new invest-
ment agreement or otherwise indicated that he agrees with the new partner-
ship agreement and is willing to wait 180 days.

It is not clear whether the petitioner is obligated actually to make the
last payment of $290,000 if he exercises his sell option; both his responsi-
bility 1o pay and his right o sell ripen at the same time. Section 8.05C of
the partnership agreement provides that once the Partnership pays the sell-
option price, “all amounts owed under such Selling Limited Partner’s
Investor Note shall be deemed satisfied by the Partnership..” Similarly,
under section 8.06C, after the Partnership pays the buy-option price, “all

“The original partnership agreement states that the sell option is exercisable after five
years; the revised agreement, pursuant o a Stage | amendment, states that the sell option is
excreisable after six years in the case of a limited partner whe makes an initial cash payment
of $120,000.

“Section 8.06 of the original paninership agreement states that this “buy option” is exer-
cisable after three years. Pursuant to Stage 11 amendments, the partnership agreement now
states that the buy option is exercisuble one yeur afler the petitioner completes his payments
under the note, or seven years. The revised partnership agreement also menticns sell-option
prices of “$410,0007 $290,0007" [sic],
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amounts due and owing under the Investor Note shall be discharged by the
Partnership...” It is not known what amount would still be owed if the peti-
tioner is obligated to pay the $290,000 prior to the exercise of the buy or
sel} option. If the petitioner can avoid making this last payment by exercis-
ing his sell option, this amount of $290,000 cannot be considered to have
been placed at risk.

Even if the petitioner is obligated to make this balloon payment prior to
exercising his seil option, the $290,000 still cannot be said to be at risk
because it is guaranteed to be returned, regardless of the success or failure
of the business. If the investment agreement executed by the petitioner is
controlling, then the moment he made this last payment, the petitioner
could exercise his sell option, and the money would be immediately
returned; the amount of $290,000 would never be at risk. If the partnership
agrecment is controlling, then the petitioner’s agreement to make this pay-
ment of $290,000 is, in essence, a debt arrangement in which he provides
funds in exchange for an unconditional, contractual promise that it will be
repaid later at a fixed maturity date (six months later). Such an arrangement
is specifically prohibited by the regulations. See 8 C.FR. § 204 .6(¢).

In its opinion dated December 19, 1997, OGC engaged in a lengthy
discussion of the factors evidencing debt and equity in the context of tax
law; the opinion cited various tax cases and concluded that the debt charac-
teristics of a plan such as AELP’s outweighed any equity characteristics.
The AAU finds such a discussion unnecessary and not particularly helpful
with respect to this matter. The considerations at issoe here are not the same
as those of a court attempting to ascertain whether a business is attempting
1o evade taxes. Furthermore, the businesses examined in those tax cases
were standard businesses not created for the purpose of enabling aliens to
obtain immigration benefits, As counsel conceded at oral argument, poten-
tial alien investors are

aot going to make this investment, under any circumstances, unless they get a green
card. If anybody ever suggests that this is a wonderful investment and they’re going 1o
make it without geuing lawful permanent residence, they'te lying and they're crazy,
they re brain-damaged, ail right? Nobody is gonna do this without getting a green
card. That was the intent of the law. That’s the carror; that’s the quid pro quo.

In other words, AELP has created a program to which most people
would be unwilling to subscribe.'® A discussion of the numerous debt and
equity factors set forth in the tax cases unnecessarily complicates the

"This, by itself, raises the question of whether the AELP plan is a genuine investmenit.
If normal investors would be unwilling to participate in this program because the chance for
a nct monetary gain does not exist, then it is logical to conclude that the hoped-for “profit”
inherent in this program is the green card itself,
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attempt to ascertain the troe substance of the transaction. Very simply, the
payment of the $290,000 constitutes a straight loan; the petitioner would be
making this money available to AELP with the contractual expectation that
it would be returned to him six months later. The risk that the petitioner
might not receive payment if the Partnership fails is no different from the
risk any business crediter incurs.

Counsel states on page 30 of his brief on hehalf of the petitioner, “The
payment of the sell-option price was dependent upon the Partnership’s abil-
ity and willingness to pay. Thus, substantial risk existed in that the
Partnership might be unable or unwilling to pay the investor”” At oral
argument, counsel claimed that the redemption provisions were entirely
unenforceable; no partner could bring a lawsuit to enforce them. Aside from
the question of why not, counsel’s statements raise questions of good faith.
For AELP to entice aliens to invest in AELP by promising them redemption
rights, but then for counse! (who is counsel for both AELP and the peti-
tioner) to suggest in his brief that AELP might not be “willing” to honor the
redemption rights, and to add at oral argument that the redemption provi-
sions are not enforceable anyway, is disturbing. While most normal
investors in the business world realize that they risk losses due to business
downturns, the aliens participating in AELP may not realize that their attor-
ney believes that their risk instead involves the refusal of their attorney’s
other client to comply with the written contract it executed with them. The
Service cannot endorse illusory promises and does not recognize this type
of “risk” as the kind of risk contemplated by 8 CER. § 204.6(j)(2).

More importantly, the AAU must look to the plain language of the doc-
uments executed by the petitioner and not to subsequent statements of conn-
sel; these documents provide the petitioner with the right to redemption and
a certain price. As mentioned earlier, section 2.C of the investment agree-
ment specifies that the failure of AELP to pay the sell-option price consti-
tules a breach of AELP’s obligations to its limited partners.

In its memorandum of September 10, 1993, OGC stated its opinion at
page 8 that it was “entirely appropriate for an alien to enter into an agree-
ment with the investment fund whereby the seller agrees to repurchase the
investor’s shares upon, but not before, removal of the conditional basis of
the alien’s permanent residence.” OGC qualified this statement by adding
that such a redemption agreement “may not be used as a vehicle o avoid or
reduce the risk of capital loss to the alien investor during the two-year peri-
od of conditional residency.” To ensure that the capital remained at risk dur-
ing the two-year period, OGC believed that the repurchase agreement
should expressly provide that the price of the shares to be resold could not
exceed the fair market valoe of the shares at the time of repurchase; “[ajiy
other repurchase arrangement would impermissibly shift the risk of loss
from the investment from the alien to the party promising to buy back the
alien’s interest in the investment” In a subsequent memorandum dated
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June 27, 1995, OGC explained at page 10 that such a redemption agreement
was permissible “since the alien risks losing all or part of his own capitaf in
the event the fair market value of the investment has fallen at the time of the
repurchase.”

The AAU does not entirely agree with the opinions of OGC. To enter
into a redemption agreement at the time of making an “investment” evi-
dences a preconceived intent to unburden oneself of the investment as soon
as possible after unconditional permanent resident status is attained. This is
conceptually no different from a situation in which an alien marries a U.S.
citizen and states, in writing, that he will divorce her in two years. The focus
here is on the green card and not on the business. Despite counsel’s repeat-
ed claims that the Service's current position is hurting U.8. workers and
U.S. businesses, and despite counsel’s accusations regarding the Service’s
allegedly cavalier attitude toward them, one could argue that an alien who
enters into a redemption agreement considers the continued success of the
U.S. workers and U.S. businesses secondary. His primary concern is obtain-
ing permanent resident status for as little money as possible.

For the alien’s money truly to be at risk, the alien cannot enter into a
partnership knowing that he already has a willing buyer in a certain num-
ber of years, nor can he be assured that he will receive a certain price.
Otherwise, the arrangement is nothing more than a loan, albeit an unse-
cured one.

The fair-market-value limitation on the sale price referenced by OGC,
while well-intended, is not workable. It is not clear how this fair market
value would be determined. For example, at page 31 of his brief on behalf
of the pefiticner, counsel discusses the two five-year payment options
offered by AELP prior to the offering of the $120,000 option subscribed to
by this petitioner. “Since the AELP sell-option prices were either $150,000
or $140,000 less than the $500,000 cash contribution recently completed, it
seetned obvious that the sell-option prices would be substantially below fair
market value.” The only reason this would be “obvious™ would be if coun-
sel already knew what the fair market value would be in five years. True fair
market value cannot be known five years in advance. Fair market value
assunes the existence of a market, In this case, no public market exists for
the AELP partnership interest. The sale of the partnership interest would not
be an arms-length transaction, and the valuation of the parties would not
reflect a true fair market value.

The AAU does not find that an alien investor may never sell back his
partrership interest, Rather, the AAU finds that, prior to completing all his
cash payments under a promissory note (whether to the partnership or to
some third-party lender), an alien investor may not enter into any agreement
granting him the right to sell his interest back to the parinership. In no event
may he enter into such an agreement prior to the end of the two-year peri-
od of conditional residence, An investment assumes that a risk exists. The
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alien must go into the investment not knowing for sure if he will be able to
sell his interest at all after he obtains his unconditional permanent resident
status; and if he is successful in selling his interest, the sale price may be
disappointingly low (or surprising high and more than what he paid), This
way, the alien nsks both gain and loss. To allow otherwise transforms the
arrangement into a loan.¥

The petitioner contends that the AAU, in the unpublished C&W deci-
sion from 1995, had previcusly considered the issue of whether a structure
identical to AELP’s constituted a debt arrangement. According 1o the peti-
tioner, the Vermont Service Center had found that the plan in question
appeated to represent a good-faith commitment on a debt agreement, and
representatives of the AAU “advised that they had analyzed the investment
agreements and had concluded that the C&W program did not constitute a
debt arrangement.” “The C&W decision reversing the Vermont Service
Center and ordering that the petitions be approved rejects the argument that
this structure constitutes a debt arrangement,” the petitioner continues.

The petitioner misreads the decisions. The Vermont Service Center’s
statement regarding a “‘good faith commitment on a debt agreement” was a
reference to a comment in the Federal Register from someone suggesting
that the Service “should state in the regulations that a good faith commit-
ment on a debt agreement, which is secured by the alien entrepreneur’s
assets, should suffice to meet the requirement that the alien entrepreneur
has, in good faith, substantially met the capital investment requirement,..”
(emphasis added). In other words, the “debt agreement” referred to by the
Vermont Service Center was the promissory note executed by the petition-
er, who had agreed to make cash payments to the partnership; as such, the
“debt” at issue was the petitioner’s debt to the partnership, not the partner-
ship's subsequent debt to the petitioner. Neither the center decision nor the
AAU decision specifically considered whether the imvestment structure at
issue involved a prohibited debt arrangement (1.e., loan) as is at issue here.
Neither decision made reference to a sell option,

The petitioner points to another program, which he calls the
“Pardini/Fony Roma program.” According to the petitioner’s counsel, the
California Service Center stated, in a notice of intent to deny, that the effect
of the partnership arrangement appeared to be “a series of loans called
investments made by the Limited Partners, the foreign investors, to the
General Partner who is to be repaid by the General Partners at 10% inter-
est” Brief at 54. Counsel claims that, in his response, he set forth the AAU
decision in C&W; “[t]he AAU’s rejection of the debt arrangement argument
proved persuasive to the California Service Center, which in turn rejected

"More precisely, the AAU finds that the AELP plan contains, as one of its many features,
a loan of $290,000. This ameunt of $290,000 cannot be considered an “investment.”
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the ‘debt’ argument and approved the Pardini/Tony Roma investor peti-
tions.”

As noted above, the AAU's C&W decision did not address the issue of
loans extended by the limited partners to the partnership. Therefore, the
California Service Center would have been in error if it had relied on the
C&W decision to conclude that the Tony Roma plan did not involve an
impermissible debt arrangement. Moreover, the C&W decision was unpub-
lished and, even if it were relevant to Tony Roma or to this case, would not
have any binding precedential value. Furthermore, even if the Service has,
in the past, approved petitions that contained redemption agreements, these
approvals were in error because the Service now recognizes that such agree-
ments are jn fact debt arrangements.

The petitioner also refers to an internal Service memorandum from October 20,
1997, in which appears the following statcment:

On the other hand, absent evidence to the contrary, where the agreement does net
specifically grant the investor the option to sell or the new commercial enterprise to
buy out the investment before the balloon payment is due, an adjudicator may not deny
the petition based on a finding that the investor will not exercise a sell (or the new
commercial enterprise a buy-out) option before the due date on the balloon payment.

This staternent makes no sense and certainly does not support the peti-
tioner’s contentions. The petitioner characterizes this memorandum as “all-
important”; far from being “all-important,” this memorandum was meant only
to provide general policy statements, not to analyze specific fact patterns,”

As far as the petitioner’s criticism that the Texas Service Center's deci-
sion in this case failed to mention, distinguish, or explain away the above
prior decisions and OGC opinions, it is not clear why the center director
would reference them at all. Neither of the above decisions had any prece-
dential value, and neither case originated from the Texas Service Center.
OGC memoranda, as connsel himself stated afier oral argument, are mere-
ly opinions, QGC is not an adjudicative body and is in the position only of
being an advisor; as such, adjudicators are not bound by OGC recommen-
dations. See 8 C.FR. § 103.1(b)(1).

Because the petitioner here has entered into an agreement o pay
$290,000 in exchange for a promise that he can receive the $290,000 back
six months later, he has in effect entered into a debt arrangement as prohib-
ited by 8 C.ER. § 204.6(e)."” The $290,000 cannot be considered to have
been properly “invested™ and is not at risk.

"Furthermaore, as mentigned earlier, this memorandum was superseded by another mem.-
orandum less than five months later.

“Again, this is assuming that the partnership agreement is the controlling document. If
the investment document executed by this petitioner is controlling, then the money must be
returned immediately and not after six months.
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Cash reserves

The definitions section and section 4.04 of the original partnership
agreement state that the general partner may deposit portions of the limited
partners’ capital contributions, designated as “reserve funds,” in escrow or
snb-gscrow accounts. According to section 4.04.A(i) of the agreement, the
banks holding these accounts shall invest the funds “in securities or other
financial instruments and obligations in amounts sufficient to satisfy the
requirernents of Section 8,05,” (emphasis in original). Section 4.04.B adds
that the general partner “shall deposit with the Banks from the Initial Cash
Payments sufficient Reserve Funds to satisfy the Partnership obligations
under Section 8.05 and to defray such costs and expenses of the Partnership
as determined by the General Partner,” (emphasis in original), Section 8.05
of the partnership agreement is entitled “Limited Partmer Sell Option™ and
sets forth the timing and price of the sell option,

Section 4.03.B explains that after all the requirements of section 4.04.B
are satisfied, any funds remaining from the initial cash payments and all
subsequent capital contributions may be used to meet the obligations of the
Partnership, as determined by the general partner in its sole discretion, with
any excess to be used in the business of the Partnership.

in other words, pursuant o the above sections of the original partner-
ship agreement, the general partner would be obligated to deposit sufficient
portions of the initial $120,000 and/or the remaining $380,000 into the
reserve funds such that the deposits and their camings {(from securities or
other financial instruments} would enable the Partnership to fulfill its own
obligations to buy back Partnership interests, The creation and maintenance
of these reserve funds take priority over any other use of the capital contri-
butions. Under these terms, any leftover money would be used for other
Partnership obligations, and whatever was left thereafter would then be
used for business activities. As the director stated in his decision, these
reserve funds are, by agreement, not available for purposes of job creation
and therefore cannot be considered capital placed at risk for the purpose of
generating a return on the capital being placed at risk.

In his brief, the petitioner claims, “It is estimated in the business
plans of AEP [the general partner] that no more than 10% of the total
amount invested will ever be placed in bank accounts as reserves.” The
petitioner argues that since the sell-option price is $290,000, the initial
payment of $120,000 and the installment payments totalling $90,000
would never become the subject of reserve accounis because they would
vield an insufficient amount ($210,000) to cover the sell-option price. As
such, these payments would be able 1o be used fully by the Partnership.
Furthermore, the petitioner points out that if all of the limited partners’
initial contribntions and annual payments had been withheld as cash
reserves, the subsidiary credit corporation could not have extended the
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loans that it has.”

First. the partnership agreement states that the reserve funds are sup-
posed to be invested in securities and other financial instruments, so the
amount withheld from the capital contributions would not necessarily have
to be $290,000. Second, the reserve provisions do not say that the reserves
deducted from the contributions of a limited partner must be used to pay the
sefl-option price to that same limited partner; reserves drawn from later
partners could conceivably be vsed to help pay the sell-option price to ear-
lier partners.

Third, the reserve provisions probably have more significance as far as
the final balloon payment of $290,000 than with respect to the initial pay-
ments. This final payment might have to be returned to the limited partner
within six months, and the Partnership has a contractual obligation under
sections 4.04.A(i) and 4.04.B to reserve sufficient tunds to meet its redemp-
tion obligation of $290,000." This is assuming, of course, that the partner-
ship agreement is controlling; if the investment agreement executed by the
petitioner is controlling, the money would be returned immediately instead
of six months later.

In his brief, the petitioner states that in 1992 a Service official had
delivered to counsel a mode) EB-5 investor petition that had been approved,;
at oral argument, counsel added that he was assured that if he followed this
model petition, his petitions would also be approved. According to the peti-
tioner, the ome million dollars in capital invested in that case “would create
reserves for inventory, working capital, expansion, and other partnership
expenses, in the sum of $450,000. Thus, the model petition established that
$450,000 of the $1,000,000 to be invested, or 45%, would be set aside as
bank reserves.”

The record does not contain a copy of this “model petition,” and the
AAU cannot ascertain whether the cash reserves in that case were manda-
tory or inadvertent, temporary or long-tertn. The opinions of one Service
official, moreover, cannot work to remove from the AAUs jurisdiction the
authority to review individual cases, See 8 C.ER. § 103.1(D(3)iti), The
Service does not pre-adjudicate investor petitions;* each petition must be
adjudicated on its own merits. The fact that a particular petition (which did
not result in a precedent decision) was considered qualifying in 1992, when
the Service was less experienced with these types of cases, has no bearing

*The credit company has only extended four loans 1o date, totalling $1,361,000. Capital
contributions of $300,000 from the 95 previously-approved petitioners would yield $47.5
million available for loans.

AEven if, after six years, the petitioner elected 10 remain in the Partnership instead of
exercising his redemption option, the reserve provisions would still preclude the capital from
heing placed at risk during the two-year conditional period, as required by the regulations.

2Cf. 8 CER. § 214.2(1)(2)ii) regarding non-immigrant L-1 blanket petitions.
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on whether the reserve provisions in question here should also be consid-
ered qualifying.

Counsel explains in his brief on behalf of the petitioner:

It was discovered by AELP that the Limited Partnership Agreement may be inter-
preted to require the creation of reserves in order to enable the Partnership to perform
its obligation to pay the sell-option price to investors who exercised the sell-option
obligations. It was never the intention of the Pantnership to sequire the maintenance of
reserves for this purpose,

Therefore, he states, pursuant to Stage | amendments the reserve provi-
sions have since been eliminated.

The plain langwage of section 4.04.B of the original partnership agree-
ment, however, clearly states that the general partner “shali” deposit suffi-
cient reserves for the purpose of enabling the Partnership to meet its obli-
gations under the sell-option agreement; the reference to the section per-
taining to the sell option is even in bold face. It is difficult to imagine what
the intent of this provision could be other than to require the creation and
maintenance of reserves for such purpose. The assertion that the deletion of
the reserve provisions is a Stage I amendment is not well taken; this revi-
sion does not conform the partnership agreement to the investment agree-
ment executed by the petitioner and is a material change in position from
the original partnership agreement. It is more in the nature of an unaccept-
able Stage IT amendment.” (See earlier discussion of revisions to the part-
nership agreement.) BEven if the issue of cash reserves were the sole ground
for denial, the elimination of the cash-reserve requirement could not form
the basis of an approval of this petition.

Fair market value of promissory note, schedule of payments

As stated in 8 C.FR. § 204.6(¢), all capital must be valued at fair mar-
ket value in United States dollars. Counsel claims that the petitioner has
made a capital contribution of $500,000 because he has executed a promis-
sory note for $500,000. One issue to be examined when determining the fair
market value of a promissory note is whether it is adequately secured,

According to the Secured Promissory Note executed by the petitioner
on October 14, 1997, the obligation of the petitioner to make payments is
secured by the petitioner's personal assets, “which are identified in the
Attachment hereto.” The promissory note does not include any document
entitled “Attachment,” although the record does contain a Summary of
Bank Account Balances. This summary does not specify that the bank

=The investment agreement is silent as to cash reserves,
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accounts listed are securing the note,

The summary and accompanying bank statements verify that the peti-
tioner’s accounts at Sumitomo Bank in Japan contained a total of
$42,376.70 as of October 3, 1997; the petitioner’s savings accounts at
Sanwa Bank In Japan contained a total of $500,558.60 as of October 6,
1997; the petitioner’s checking account at Sanwa Bank in California con-
tained $70,985.80 as of October 10, 1997, and the petitioner’s account at
South Bay Bank in California contatned $51,500 as of October 14, 1997.
The Summary states that these accounts represent a total of $665,421.10 in
funds.*

Assuming, arguendo, that the bank accounts do constitute the security
for the promissory note, the petitioner has not demonstrated how AELP
could reach the funds in the overseas accounts if the petitioner were to
defanlt, and it is not clear what expenses and effort would be involved, In
the absence of such information, and in the absence of any details regard-
ing the laws of Japan and the enforceability, by U.S. entities, of security
interests taken in Japanese bank accounts, the petitioner has failed to estab-
lish that the security interest in the foreign accounts has any value.

More importantly, funds in bank accounts can easily be dissipated. As
none of the above accounts is, for example, an escrow account or trust
account in favor of AELP, no guarantee exisls that the money contained in
the accounts would rematn there for the entire six years over which the peti-
tioner would be obligated to make payments on the promissory note. For
this reason, too, the petitioner has failed to show that his promissory note is
adequately secured.

The fair market value of a promissory note also depends on the terms
of the note itself. The petitioner contends that the promissory note at issue
here is for $300,000, not $380,000; he urges the Service not to view his con-
tribution as an initial payment of $120,000, plus annual payments totalling
$90,000, plus a balloon of $290,000. The petitioner states that the regula-
tions allow him either to have already invested or to be in the process of
investing the requisite amount of capital. Therefore, the petitioner could
either pay all $500,000 now or pay it over time. The regulations do not
require that a petitioner pay extra to compensate for the fact that money
paid now is worth more than money paid later, he argues, The petitioner
points out that, at the time an alien investor seeks to remove the conditions
of his permanent resident status, he need only demonstrate that he has “sub-
stantially™ complied with the investment requirement. The petitioner main-

It should be noted that the bank balances are for completely different dates, and it is
not known if money was transferred among the various accounts and some of the funds deu-
ble-counted. The petitioner did not provide transactions histories, and only one bank state-
ment specifies the date on which the account was opened.
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tains that by delivering the executed promissory note for the full $500,000,
he has already made the full investment, and the schedule of payments is
irrelevant,

The petitioner has failed to demonstrate that his promissory note, if it
is w be considered capital, has a fair market value equal to its face valve of
$500,000. The question to be asked is what a third party would pay for the
petitioner’s note. In the real business world, promissory notes, such as mort-
gages, are regularly sold and are regolarly discounted; present value is
always relevant. The petitioner has submitted no evidence whatsoever as to
the fair market value of his promise to finish paying $500,000 over six
years.® In fact, applying standard formulae for computing the fair market
value of annuities and future payments, the present value of five annual pay-
ments of $18,000 plus a payment due in six years of $290,000 plus a com-
pleted payment of $120,000 would be approximately $375,000 instead of
$500,000.%

Under certain circumstances, a promissory note that does not itself con-
stitute capital could instead constitute evidence that the petitioner is “in the
process of investing” other capital, such as cash, In that siruation, 8 C.ER.
§ 216.6(c)(1)(ii) requires that a petitioner substantially complete his pay-
ments on the note prior to the end of the two-year conditional period. In the
present case, however, the promissory note is not evidence that the peti-
tioner is in the process of investing $500,000 of cash. As discussed earlier,
the five $18,000 annual payments are covered by the guaranteed annual dis-
tributions. The $290,000 balloon payment is not due until well after the
two-year period,

In administering this program, the Service has a responsibility to ensure
that the requisite amount of money is actually paid by the petitioners. Over
the years, the Service has observed that the terms of promissory notes have
grown progressively longer; AELP, for example, started with due dates of
four and five years, while the petitioner’s payment plan, a more recent
AELP development, involves six years. The schedule of payments under a
promissory note, whether the note is used as capital or as evidence of a

#As noted earlier, it is not actually clear that the petitioner is in fact obligated to com-
plete all of his payments prior to exercising his sell option. If the petitioner can avoid making
the last payment of $290,000 by simply exercising his sell option at the time the payment is
due, any purchaser of the note could not count on receiving this last payment and would fur-
ther discount the value of the note. In addition, as discussed earlier, section 2.0 of the invest-
ment agreement provides that the petitioner is not obligated to make any further payments on
the note in the event of the Partnership’s bankruptcy (voluntary or involuntary) or failure to
make any of its own payments; this further reduces the value of the promissory note to a third-
party purchaser,

#A4 discussed above, the note in this case would be further discounted for other reasons,
such as the lack of adequate security.
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commitment to invest, is relevant to the issue of whether a petitioner has, in
good faith, committed the requisite amount of his personal funds. It is also
relevant to the issue of the amouat of funds at risk and available to the job-
creating enterprise(s). Therefore, at a minimum, nearly all of the money due
under a promissery note must be payable within two years, without provi-
sions for extensions.” To allow otherwise would permit the admission of
aliens who, by the terms of their investment plans, would be ineligible for
removal of the conditions of their permanent resident status. See 8 C.ER. §
216.6(c)(1 Kiii).

If the instant petition were to be approved, the petitioner would have
paid at most $123,600 of his own funds at the time he sought removal of the
conditions of his permanent resident status.”™ This is far short of the requi-
site $500,000 and hardly evidences a good-faith commitment of funds, As
noted above, the petitioner has also failed to show that the promissory note
is adequately secured and that it otherwise has an adequate fair market
value.

Source of funds

8 C.ER. § 204.6()) states, in pertinent part, that:

(3) To show that the petitioner has invested, or is actively in the process of invest-
ing, capital obtained through lawful means, the petition must be accompanied, as
applicable, by

(i¥ Foreign business registration records;

(i) Corporate, partnership (or any other entity in any form which has filed in any
country or subdivision thereof any return described in this subpart), and personal tax
returns including income, franchise, property (whether real, personal, or intangible),
or ity other tax returns of any kind filed within five years, with any taxing jurisdiction
in or putside the United States by or on behalf of the petitioner;

(iif) Evidence identifying any other soure(s) of capitat; or

(iv} Certified copies of any judgments or evidence of all pending governmental ¢ivil
or criminal actions, povernmental administrative proceedings, and any private civil
actions (pending or otherwise) involving monetary judgments against the petitioner
from any court in or outside the United States within the past fifleen years.

*The petitioner must still show that the promissory note is adequately secured and that
the promissory note has an adequate fair market value.

8§ 216A(c)(1) and (d)2) of the Act provide that such a petition must be filed within
the 90-day period preceding the second anniversary of a petitioner’s admission as a condi-
tional petmanent resident.
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While the record contains & letter from Wells Farge Bank dated October
14, 1997, acknowledging the receipt of $120,000 and advising the petition-
er that the funds had been deposited into a custody account, the record does
not reveal from where these funds originated. It is not known if the money
came from the petitioner’s overseas accounts, from his U.S. accounts, or
from some other source. As the petitioner has not documented the path of
the funds, such as by wire-transfer records, the petitioner has failed to meet
his burden of establishing that the initial $120,000 were his own funds. See
Matter of Soffici, 22 1&N Dec. 158 (Comm. 1998).

The petitioner has also failed to document the source of the hundreds
of thousands of dollars in his bank accounts. The petitionet is 30 years old
and, according to counsel, began his “eulrepreneurial activities” in May
1993. The petitioner is said to be the president of a company that imports
and sells vintage Levis jeans in Japan.

The only evidence of earnings contained in the record consists of two
documents from the Director of Nerima Higasi Taxation Office. These doc-
uments indicate that, for the taxable year of June 3, 1996, to May 31, 1997,
South Bay Trading Japan, Inc., declared Y12,674,887 in corporate income
and paid Y3,992,100 in taxes. Counsel states that, applying an exchange
rate of 122 Japanese yen to one U.S. dollar, the company’s taxable income
was $103,892.52 for this period. Afier subtracting taxes paid, however, the
net income of South Bay Trading was approximately $71,170.

Furthermore, this figure says nothing about the petitioner’s level of
income that year, and the petitioner has not submitted any documentation
about his level of income during other years. Assuming that the petitioner
had taken all of South Bay’s net income for himself, and assuming that the
petitioner’s business activities had been just as successful in the previous
three years, and assuming that the petitioner had had no living expenses, he
could have saved no more than $300,000; counsel claims that the petition-
er's bank accounts contain over $650,000. Therefore, the petitioner has
failed to meet the requirements of 8 C.ER. § 204.6())(3).

Estoppel and reliance considerations

In his brief on behalf of the petitioner, counsel refers to ingtances in
which he was supposedly guaranteed that hig clients’ petitions would be
approved. Counsel states that in 1992 he was given a model petition and
advised that if he patterned his investment structures in the same way, his
clients’ petitions would he approved.

In the fall of 1996, counsel met with “the Senior INS representative in
charge of immigrant investor programs” and this person

expressly approved the $120,000 initigl payment option, the six year schedule of pay-
ments in the sell-option or redemption agreement available after ali of the payments
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have been made. The only limitation placed upon any of these provisions was that the
redemption agreement could not be exercised until all of the payments had been made
by the investor.

Brief at 46. Counsel states, at page 14, “Thereafter, INS kept its word.
Approximately 95 petitions of AELP were approved by INS including over
50 petitions involving the initial payment option of $120,000." The opin-
ions of a single Service official, however, are not binding, and as stated ear-
lier, no Service officer has the anthonty to pre-adjudicate an immigrant-
investor petition.

Counsel states that he has submitted 11 different partnership plans to
the Service and that they are all identical; since the first petitions were
approved, the Service is bound te approve the petition at issue here. Counsel
further claims that on more than 30 occasions, he had been promised that
no “changes” would be made except by formal rulemaking. Counsel is suy-
ing, in effect, that the approval of his programs is nonreviewable except
upon a writing of formal regulations. Opinions purportediy expressed by a
few Service officials cannot remove the AAU’s regulatory authority to
review these cases. To say that an agency’s knowledge cannot grow, and that
an agency is prohibited from benefiting from its experience, is unreason-
able,

The petitioner argues that the QGC opinion of December 19, 1997,
constitutes a rule change that the Service is now retroactively applying in
violation of the Administrative Procedure Act (“"APA”). Brief at 4-7, 114-
43; Second Supplemental Brief at 5-12. This OGC opinion, however, is not
a “rule.” Under the APA, a rule is a binding legal principle “designed to
implement, interpret or prescribe law or policy.” § U.S.C. § 5351. As noted
in the OGC opinion itself, the opinion in no way modifies existing law, but
is intended merely to provide guidance to the Service in understanding
many factual issues that have arisen over the years with respect to imrmi-
grant-investor petitions. Providing this type of guidance is the very mission
of OGC, as specifically provided at 8 CER. § 100.2(a)(1} and 103.1¢b)(1).
These regulations do not delegate any authority to OGC to establish bind-
ing legal principles or to exercise any other rulemaking power. Neither the
AAU nor other Service adjudicators, therefore, are bound to follow the
OGC opinion of December 19, 1997, The AAU's decision in this case is
based entirely on the application of longstanding statutory and regulatory
law to the facts presented in this petition.

The petitioner incorrectly argues that the Service should be estopped
from finding that his investment plan is inconsistent with § 203(b)(5) of the
Act and the relevant regulations. The Supreme Court has never upheld a
claim that a Government agency may be estopped from deciding a case
before it, such as this case, in accordance with the law. See Office of
Personnel Management v. Richmond, 496 U.S. 414, 422 (1990).
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Furthermore, even if estoppel were applicable to the Service under these
circumstances, the petitioner has completely failed to establish the requisite
elements therefor. For example, the petitioner has shown no affirmative
misconduct on the part of the Service.

Moreover, the petitioner has not shown that he has detrimentally relied
on any prior representation by a Service official. First, no basis exists for a
claim that the petitioner or his counsel “reasonably” or “justifiably”
believed that informal discussions between counsel and any Service officer
were an acceptable substitute for following the normal rules applicable to
the filing and adjudication of investor-visa petitions. It is basic immigration
law that the only way to obtain a determination on eligibility for immigrant-
investor classification is to file a petition with the Service. See section
2044a)(13(Fy, 8 C.FR. § 2.1 and 204.6(a), Furthermore, the Service may
approve a petition only if the Service makes a formal adjudication “[a]fter
an investigation of the facts in each case,” that the alien is eligible for the
classification sought, § 204(b) of the Act.

In addition, even if the petitioner were able to establish reasonable
reliance, he has not shown that he has done so to his detriment, For exam-
ple, according to the investment plan, the petitioner is only obligated to pay
the required investment upon the approval of his visa petition. Brief at 29.

THE PETITIONER HAS NOT ESTABLISHED A
NEW COMMERCIAL ENTERPRISE

8 C.FR. § 204.6{h) states that the establishment of a new commercial
enterprise may consist of:

(1) The creation of an original business,

(2) The purchase of an existing business and simultancous or subsequent restructur-
ing or reorganization such that a new cornmercial enterprise results; or

(3) The expansion of un existing business through the investment of the required
amount, $0 that a substantial change in the net worth or number of employees results
from the investment of capital. Substantial change means a 40 percent increase either
in the net worth, or in the number of employees, so that the new net worth, or number
of employees amounts to at least 140 percent of the pre-expansion net worth or num-
ber of employees. Establishment of a new commercial enterprise in this manner does
not exempt the petitioner from the requirements of 8 CER. § 204.6(2) and (3) relat-
ing to the required amount of capital investment and the creation of full-time employ-
ment for ten qualilying employees, In the case of a capital investment in a troubled
busingss, employment creation may meet the critena set forth in § CFR. §
204.6()3(4)().

8 C.ER. § 204.6(¢) states that:

Troubled business means a business that has been in existence for at least two years.
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has incurred a net loss for acconnting purposes (determined on the basis of generally
accepted accounting principles) during the twelve- or twenty-four month period prior
to the priority date on the alien entrepreneur’s Form 1-526, and the loss for such peri-
od is at least equal to twenty percent of the troubled business’s net worth prior to such
loss. For purposes of determining whether or not the tonbled business has been in
exisience for two years, successors in interest to the troubled business will be deemed
to have been in existence for the same period of time as the business they sncceeded,

According to the plain language of § 203(b)(5)(A)(1) of the Act. a peti-
tioner must show that he is seeking to enter the U.S. for the purpose of
engaging in a new commercial enterprise that he has established. As coun-
sel maintains, the new commercial enterprise at issue here is AELP. AELP,
however, was established on March 25, 1996, The petitioner executed the
various partnership documents on October 14, 1997, The petitioner did not
indicate, at Part 4 of the Form 1-526, in what way he was creating a new
enlerprise.

While AELP is a new commercial enterprise, in that it was formed after
November 29, 1990, the petitioner had no hand in its creation and was not
present at its inception.” Therefore, the petitioner must demonstrate that he
will restructure or reorganize AELP to the degree that a new business will
result, or he must demonstrate that he will expand AELP’s net worth or
number of employees by 40 percent, or he must demonstrate that AELP is
a troubled business as defined above.

AELP was an ongoing business prior to the petitioner executing the
investment agreement, and it intends to continue in its current form; there-
fore, the petitioner has not established the requisite restructuring or reor-
ganization, As the petitioner has noted on numerous occasions, 95 investors
have previously been approved with respect to AELP. Taking his claims at
face value, and assuming that all 95 investors have made capital investments
of $500,000, it is not possible for this petitioner to expand AELP by 40 per-
cent with a single “investment” of $500,000. Finally, the petitioner has not
submitted evidence to show that AELP has sutfered the degree of loss in net
worth specified by 8 C.ER. § 204.6(¢) to qualify as a troubled business; in
addition, AELP was not in existence for at least two years prior to the time
the petitioner signed the investment agreement.

The AAU recognizes that the Service has previously approved petitions
involving plans in which limited partners joined partnerships over varying
periods of time. Experience has shown, however. that some of these pool-

*It could perhaps be argued that the date of filing of the Certificate of Limited
Partnership was not the date of AELP’s creation, that AELP ig still in the process of being cre-
ated, and that therefore the petitioner is part of the original creation of AELP. If so, the peti-
tion has been filed prematurely; the Act requires that the petitioner “has established” the com-
mercial enterprise already. Accomplishment of a business’s purposes would be too specula-
tive if it was based on successfully attracting unidentified future investors.
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ing arrangements are being used to circumvent the establishment require-
ment set forth by Congress.

The petiticner has failed to show that he has established a new com-
mercial enterprise, as required by § 203(b)(S)AXI) of the Act,

THE PLAN DOES NOT MEET THE
EMPLOYMENT-CREATION REQUIREMENT

8 CER. § 204 6()(4)(1) states:

To show that a new commercial enterprise will create not fewer than ten (10} full-
time positions for qualifying employees, the petition must be accompanied by:

(A) Documentation consisting of photocopies of relevant tax records, Form 1-9, or
other similar docurnents for ten (10) qualifying empioyees, if such employees have
already been hired following the establishment of the new commercial enterprise; or

(B) A copy of a comprehensive business plan showing that, dug to the natre and
projected size of the new commercial enterprise, the need for not fewer than ten (10}
qualifying employees will result, including approximate dates, within the next two
years, and when such employees will be hired.

8 C.ER. § 204.6(g) deals with multiple investors and states, in pertinent
part:

{1) The establishment of a new commercial enterprise may be used as the basis of a
petition for classification as an alien entreprencur by more than one investor, provid-
ed each petitioning investor has invested or s actively in the process of investing the
required amount for the area in which the new commercial enterprise is principally
doing business, and provided each individual investment resuits in the creation of at
least ten full-time employees.

(2} The total number of full-time positions created for qualifying employees shall be
allocated solely 1o those alien entrepreneurs who have used the establishment of the
new commercial enterprise as the basis of a petition on Form 1-526. No allocation need
be made among persons not seeking classification under section 203(b}3) of the Act
or among non-natural persons, cither foreign or domestic. The Service shall recognize
any reasonable agreement made among the alien entrepreneurs in regard to the identi-
fication and allocation of such qualifying positions.

As discussed earlier, the petitioner has failed to demonstrate that the
subsidiary credit corporation has extended loans in the past to export-relat-
ed businesses located within the geographical limitation of the regional cen-
ter. Similarly, the credit corporation’s loan prospects do not appear to
involve businesses within the geographical limitation, No reason exists to
believe that this petitioner’s money will be lent to businesses within the geo-
graphical area. Therefore, he must establish direct employment creation,

199

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

466



Interim Deciston #3360

The petitioner has failed to show that AELP has hired or will hire a suffi-
cient number of employees to allocate 10 full-time positions to each of the
95 previonsly-approved petitioners as well as to this petitioner and the
remaining 64 petitioners whose cases have not been decided.

CONCLUSION

In his brief, counsel states, “INS is supposed to grant immigrant
investor petitions, not to deny them. INS is to interpret the laws and regula-
tions liberally and generously so as to achieve [this] Congressional pug-
pose”” He presents statistics showing that. of the total number of visas
made available, only six percent has been used, The fact that counsel con-
siders this category to be under-utilized is irrelevant. The alien-entrepreneur
classification is for a special kind of person, and it is not surprising that,
notwithstanding the random number fixed by Congress, few people have
both the financial means and the entrepreneurial spirit to apply. The Service
will not eviscerate the meaning of the regulations or the essence of the law
simply to “fill up” the numbers. The measure of success or failure of the
EB-5 program is not the number of petitions granted; rather, it is the extent
to which proper compliance is achieved and genuine investments are made.

Counsel continues, “Fatling to comply reflects adversely upen INS as
having failed to properly communicate to those attempting to comply, that
which is necessary to comply.” The foregoing decision should offer some
guidance as to what is necessaty to comply.

The burden of proof in these proceedings rests solely with the petition-
er. Section 291 of the Act, 8 US.C. § 1361. The petitioner has not met that
burden. Accordingly, the petition is denied.

ORDER: The decision of the director is affirmed. The petition is
denied.
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In re HSIUNG, Petitioner

In Visa Petition Proceedings
C— o

Decided by the Associate Commissioner, Examinations, July 31, 1998,

(1) A promissory note secured by assets owned by a petitionet can constitute capital under 8
C.ER. § 204.6(e) if: the assets are specifically identified as securing the nole; the security
interests in the note are perfected in the jurisdiction in which the assets are located; and the
assets are fully amenable to seizyre by a U.8. note holder.

(2) When determining the fair market value of a promissory note being used as capital under
8 C.ER. § 204.6(e), factors such as the fair market value of the assets securing the note, the
extent to which the assets are amenable to seizure, and the present value of the note should
be considered.

(3) Whether a petitioner uses a promissory note as capital under 8 CF.R. § 204.6(¢) or as evi-
dence of & commitment 10 invest cash, e must show that he has placed his assets at risk, In
establishing that a sufficient amount of his assets are at risk, a petitioner must demonstrate,
among other things, that the assets securing the note are his, that the security interests are per-
[ected, that the assets are amenable 1o seizure, and that the assets have an adequate fair mar-
ket value,

{4) A petitioner engaging in the reorganization or restructuring of a pre-existing business may
not cause a net loss of employment.

ON BEHALF OF PETITIONER: ROBERT LUBIN
$229 BOONE BOULEVARD
SUITE 610
VIENNA, VA 22182

DISCUSSION

The preference visa petition was denied by the Director, Nebraska
Service Center, who certified the decision to the Associate Commissioner
for Examinations for review. The petitioner has chosen not to respond. The
decision of the director is affirmed.

The petitioner seeks classification as an alien entrepreneur putsuant to
section 203(b)(5) of the Immigration and Nationality Act, 8 US.C.
§ 1153(b}5), The petiticner is one of 14 “investors” in Imedix, Inc. Imedix
was established on June 16, 1997, for the purpose of structuring, purchas-
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ing, reorganizing, and upgrading health-care facilities in targeted arcas of
the United States. No clinics have yet been acquired, but the petitioner esti-
mates that 27 clinics will employ approximately 194 employees.

The director determined that the petitioner had failed to make an active,
at-risk investment in that the project was not even in the start-up phase;
Imedix had not conducted any sort of business or financial analysis and had
not engaged in any discussions with health-care facilities, state health offi-
cials, or real-estate agents, for example, The director also found that the
required amount of capital had not been placed at risk and that the petition-
er had failed to show that he was investing his own funds, obtained through
lawful means. The director was further unable to ascertain a reasonable
basis for Imedix’s determination that it would create 194 positions, as this
estimate was given without reference to medical needs of specific commu-
nities to be served,

After review of the evidence contained in the record, the decision of the
director is found to be correct. Beyond the director’s decision, other issues
must be addressed. The affirmance of the director’s decision is based not
only on the director’s findings but also on the findings discussed below.

The first issues concern the petitioner’s payment agreement and his
claimed assets abroad. As stated by the director, the petitioner agreed, pur-
suant to this payment agreement, to make an initial payment of $30,000,
another payment within 30 days after the petition was approved, a payment
of $200,000 one year after entry into the United States, and a final payment
of $200,000 prior to the removal of the conditions of permanent resident
status. The petitioner agreed to secure the principal sum of $500,000 by an
assignment of his property having a net fair market value of $500,000.

The petitioner’s claimed investment is in the form of a promissory note,
A promissory note can constitute “capital” under 8 CFR. § 204.6(e) if the
note is secured by assets owned by the petitioner. These assets must be
specifically identified as securing the note. Furthermore, any security inter-
est must be perfected to the extent provided for by the jucisdiction in which
the asset is located,' and the asset must be fully amenable to seizure by a
1.5, note holder.?

“This office notes that the Office of General Counsel ("OGC”) has previously stated its
opinion that the regulations do not require that indebledness meet the requirements for secured
transactions under Article 9 of the Uniform Commercial Code (“UCC™); similarly, OGC bas
stated that the regulations do not require that the lender perfect his security interest.
Memorandum from Paul W, Victue to Louis D, Crocetti, Ir. (June 27, 1995), reprinted in 72
INTERP. REL. 1209 (September 1, 1995), While the regulations do not specifically require that
a promissory note be secured under the UCC, merely “identifying” assets as securing a Joan,
without perfecting the security interest, is not meaningful since the note holder cannot be
assured that the identified assets will remain available for seizure in the event of default,

Bee below for a discussion concerning the seizure of assets.
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The petitioner has submitted no evidence that a security interest has
been recorded in any particular property, and the promissory note does not
even identify what assets are securing it. In addition, as the director stated
in her decision, the petitioner has not established that the assets he claims
to own in Taiwan are in fact his. The bank accouonts at the Bank of Taiwan,
containing NT$5,736.012 (U8$199,613 as of September 3, 1997, according
to counset), belong to Dustin Hsiung; the petitioner has not demonstrated
that he and Dustin Hsiung are the same person. The real estate in Taiwan,
appraised at NT$11,167,843 (US$3RE,640 as of September 3, 1997),
belongs to Ping«Hsiu Liu; the petitioner has not demonstrated that he and
Ping-Hsin Liu are the same person. Therefore, even if these assets were
properly securing the note, the note does not meet the definition of “capi-
tal” because the petitioner has not shown that it is secured by his assets,

Assuming arguendo that the note at issue here did constitute “capital,”
the regulations at § C.ER. § 204.6(e) further provide that all capital must be
valued at fair market value in United States dollars. Whether a promissory
note has a fair market value equivalent to its face value depends on many
factors, including the value of the assets securing the note. The Taiwanese
real estate, appraised at $388,640, is subject to a mortgage of NT$7,000,000
(approximately US5201,180). The net value of this real estate, then, is
approximately $187.460. Assuming that the petitioner has made his initial
payment of $50,000, assuming that the real estate and the money in the
bank accounts (which contain $199,613) are his, and assuming that these
assets do secure the promissory note, the net result is that a $450,000 obli-
gation is being secured by only $387,073 in assets.’ This is not sufficient to
meet the fair-market-value requirernent of the regulations.

The fair market value of a promissory note also depends on the
amenability of the assets securing the note to seizure. Both the bank account
and real estate are located abroad. In order for foreign assets, including real
estate, to be considered as acceptable security, a petitioner must establish
that the laws of the foreign country in which the assets are located would
recognize, and permit execution of, a judgment of a court of the United
States or of any State with respect to the foreign assets.” In the alternative,
the petitioner must establish that the cowts of that foreign country would
themselves recognize and enforce the promissory note absent the judgment
of an American cousrt. Otherwise, the promissory note would clearly not
have the value attributed to it by the petitioner. The petitioner here has not

The current exchange rate is closer to NT$34.27 = 1831, WASHINGTON POST, luly
21, 1998, at C10. At this exchange rate, the net value of the assets is only US$288,594.89.

This, for example, could take the form of a transfer of ownership of the property to the
creditor or it could take the form of a court-ordered liquidation and transfer of assets to the
creditor.
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presented any evidence as to Taiwanese law regarding the seizure of assets.

Even if assets can be reached under the laws of the applicable foreign
country, considerable expense and effort would be involved in pursuing
them. These factors would reduce the fair market value of a promissory note
secured by foreign assets. [t is not clear to what extent the value of the peti-
tioner’s promissory note should be reduced since the petitioner has not
submitied any evidence as to the cost of enforcing a judgment against his
purported property.

The fair market value of a promissory note further depends on its pres-
ent value, Matter of Inumii, 22 1&N Dec. 169 (July 13, 1998), Money
received today is worth more than money réceived tomorrow, and promis-
sory notes are routinely discounted in recognition of this principle. A peti-
tioner who bases his claim of investment on a promissory note must demon-
strate that the promissory note has a fair market value equal to the amount
of the investment. A petitioner cannot merely claim that his promissory note
for $300,000 is worth $500,000, even if the note is properly secured with
personal assets, ametiable to seizure, of sufficient fair market value. This
petitioner has not furnished evidence of the present value of his promissory
note and has therefore failed to meet his burden.

To establish that the petitioner has invested, or is actively in the process
of investing, he must show that he has placed the required amount of capi-
tal al risk.* 8 C.ER. § 204.6(j)(2), The petitioner here has not shown that his
assets are at risk. As discussed above, the petitioner has failed to0 demon-
strate the following: that the bank accounts and real estate in Taiwan
allegedly securing the note belong to him; that these assets are in fact secur-
ing the note; that any security interest in these assets has been perfected to
the extent provided for under Taiwanese law,; and that these assets are
amenable to seizure, In addition, even if the petitioner had established own-
ership of these assets, he still has not shown that the requisite amount of
money is at risk; he has failed to demonstrate that the assets in Taiwan have
a total net fair market value of $500,000 (or $450,000 if he has already
made his first payment of $50,000), and he has failed to allow for the esti-
mated costs of seizing the assets should the need arise.

A further issue to be addressed concerns the petitioner’s statemnent that
Imedix plans to engage in “structuring, purchasing, reorgamzing and
upgrading health care facilities.” Although the petitioner could argue that
Imedix is the new commercial enterprise at issue here, the clinics [medix
claims it will purchase are pre-exisiing, ongoing businesses. Through his

"This applies regardless of whether the petitioner is claiming that his promissory note is
itself capital or whether he claims that it is merely evidence that he is in the process of invest-
ing cash. An actoal commitment does not exist if the petitioner’s assets are not at risk. See 8
CFR. § 204.6()(2).
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company’s business activities. a petitioner cannot directly cause a net loss
of employment. It is not known if the projected figure of *194” employees
represents the maintenance of the former levels of employment at the
unidentified clinics {in the case of troubled businesses), the addition of 10
new positions per investor, or an actual loss of employment.

ORDER: The decision of the director is affirmed. The petition is
denied.
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U.8. Department of Homeland Security

P.O. Box 852841
Mesquite, TX 75185-2841

o

ARTA .. .
A@, U Citizenship
%U,:; and Immigration
4& ) *

Sy Services

December 1, 2010

Petition: 1-526 (Alien Entrepreneur Petition)
Petitioner:  xxxxx
Enterprise:  xxxxxx Marina Group
File: XXXX
Notice of Decision

Upon consideration, it is ordered that your Immigrant Petition by Alien Entrepreneur (Form I-
526) be denied for the following reason(s):

See Attachment

If you desire to appeal this decision, you may do so. Your notice of appeal must be filed within
33 days from the date of this notice. If no appeal is filed within the time allowed, this decision is
final. Appeal in your case may be made to:

COMMISSIONER

(on Form 1-290B). (A fee of §385.00 is required).

If an appeal is desired, the Notice of Appeal shall be executed and filed with this office, together

with the required fee. A brief or other written statement in support of your appeal may be
submitted with the Notice of Appeal.

Any questions which you may have will be answered by the local immigration office nearest your
residence, or at the address shown in the heading to this letter.
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Attachment

The record indicates that the petitioner seeks classification as an alien entrepreneur pursuant to §
203(b)(5) of the Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b)(5) based on an
investment in a new commercial enterprise.

§ 203(b)(5)(A) of the Act provides classification to qualified immigrants seeking to enter the
United States for the purpose of engaging in a new commercial enterprise:

(1) in which such alien has invested (after the date of the enactment of the
Immigration Act of 1990) or, is actively in the process of investing, capital in an
amount not less than the amount specified in subparagraph (C), and

(if) which will benefit the United States economy and create full-time employment
for not fewer than 10 United States citizens or aliens lawfully admitted for
permanent residence or other immigrants lawfully authorized to be employed in
the United States (other than the immigrant and the immigrant's spouse, sons, or
daughters).

8 C.F.R. 204.6(e) states, in pertinent part, that

Capital means cash, equipment, inventory, other tangible property, cash equivalents, and
indebtedness secured by assets owned by the alien entrepreneur, provided the alien entrepreneur
is personally and primarily liable and that the assets of the new commercial enterprise upon which
the petition is based are not used to secure any of the indebtedness. . .

Commercial enterprise means any for-profit activity formed for the ongoing conduct of lawful business
including, but not limited to, a sole proprietorship, partnership (whether limited or general),
holding company, joint venture, corporation, business trust, or other entity which may be
publicly or privately owned. . .

Invest means to contribute capital. A contribution of capital in exchange for a note, bond,
convertible debt, obligation, or any other debt arrangement between the alien entrepreneur and
the new commercial enterprise does not constitute a contribution of capital for the purposes of

this part.
New means established after November 29, 1990.
8 C.FR. 204.6(j) states, in pertinent part, that:

(2) To show that the petitioner has invested or is actively in the process of investing the
required amount of capital, the petition must be accompanied by evidence that the
petitioner has placed the required amount of capital at xisk for the purpose of generating a
return on the capital placed at risk. Evidence of mere intent to invest, or of prospective
investment arrangements entailing no present commitment, will not suffice to show that
the petitioner is actively in the process of investing. The alien must show actual
commitment of the required amount of capital. Such evidence may include, but need not
be limited to:

(i) Bank statement(s) showing amount(s) deposited in United States business account(s)
for the enterprise;
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(ii) Evidence of assets which have been purchased for use in the United States enterprise,
including invoices; sales receipts; and purchase contracts containing sufficient information
to identify such assets, their purchase costs, date of purchase, and purchasing entity;

(iif) Evidence of property transferred from abroad for use in the United States enterprise,
including United States Customs Service commercial entry documents, bills of lading and
transit insurance policies containing ownership information and sufficient information to
identify the property and to indicate the fair market value of such property;

(iv} Evidence of monies transferred or committed to be transferred to the new commercial
enterprise in exchange for shares of stock (voting or nonvoting, commion or preferred).
Such stock may not include terms requiring the new commercial enterprise to redeem it at
the holder's request; or

(v) Evidence of any loan or mortgage agreement, promissory note, security agreement, or
other evidence of borrowing which is secured by assets of the petitioner, other than those
of the new commercial enterprise, and for which the petitioner is personally and primarily
liable.

(3) To show that the petitioner has invested, or is actively in the process of investing,
capital obtained through lawful means, the petition must be accompanied, as applicable,
by:

(i) Poreign business registration records;

(ii) Corporate, partnership {or any other entity in any form which has filed in any country
or subdivision thereof any return described in this subpart), and personal tax returns
including income, franchise, property (whether real, personal, or intangible), or any other
tax returns of any kind filed within five years, with any taxing jurisdiction in or outside
the United States by or on behalf of the petitioner;

(ili) Evidence identifying any other source(s) of capital; or

(iv) Certified copies of any judgments or evidence of all pending governmental civil or
criminal actions, governmental administrative proceedings, and any private civil actions
(pending or otherwise) involving monetary judgments against the petitioner from any
court in or outside the United States within the past fifteen years.

Title 8 Code of Federal Regulations section 204.6(j) (4) states, in pertinent part:

(1) General. To show that a new commercial enterprise will create not fewer than ten (10)
full-time positions for qualifying employees, the petition must be accompanied by:

(A) Documentation consisting of photocopies of relevant tax records, Forms I-9, or other
similar documents for ten (10) qualifying employees, if such employees have already been
hired following the establishment of the new commercial enterprise; or

(B} A copy of a comprehensive business plan showing that, due to the nature and
projected size of the new commercial enterprise, the need for not fewer than ten (10)
qualifying employees will result, including approximate dates, within the next two years,
and when such employees will be hired.
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Title 8 Code of Federal Regulations Section 204.6(h) states, in pertinent part:
The establishment of a new commercial enterprise may consist of:
(1) The creation of an original business;

(2) The purchase of an existing business and simultaneous or subsequent restructuring or
reorganization such that a new commercial enterprise results; or

(3) The expansion of an existing business through the investment of the required amount,
so that a substantial change in the net worth or number of employees results from the
investment of capital. Substantial change means a 40 percent increase either in the net
worth, or in the number of employees, so that the new net worth, or number of
employees amounts to at least 140 percent of the pre-expansion net worth or number of
employees,

Upon review of the petition, which was filed on July 17, 2006, it was determined that the
evidence was insufficient to render a favorable decision. On January 16, 2007, this Service sent
the petitioner a Request for Additional Evidence (RFE) asking for further evidence of the
establishment of a new commercial enterprise, the investment, the lawful source of funds, and the
job creation of the business. A response was subsequently received.

The chief issues to be determined are the following:

¢ Does the evidence establish that the petitioner established a new commercial enterprise?

¢ Does the evidence establish that the petitioner invested or was in the process of investing
the required amount of capital in the new commercial enterprise?

» Does the evidence establish that the petitioner invested capital obtained through lawful
means?

» Does the evidence establish that the petitioner met the job creation requirement?

NEW COMMERCIAL ENTERPRISE

The RFE noted that the enterprise in this case is the pre-existing marina business which the
petitioner purchased in August of 2004. The RFE also asked the petitioner to provide evidence
sufficient to demonstrate that the marina business is a new enterprise. The Service notes that the
purchase of an existing business is not necessarily the creation of a new enterprise. Further
evidence could have included proof that the business was created: 1) after November 29, 1990; 2)
as a result of a reorganization or restructuring of an existing business; or 3) as a result of an
expansion of the existing business by 40% in terms of net worth or employees. The response to
the RFE does not appear to address this issue other than to provide an explanation that several
additional entities were also created. The evidence submitted indicates that the petitioner is
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successfully operating a substantial business; however it does not adequately demonstrate that a
“new” cormmercial enterprise was established as per 8 CFR, 204.6 (h).

CAPITAL INVESTMENT

In regard to this issue, the evidence submitted fails to establish that the petitioner invested or was
in the process of investing the required amount of capital ($1,000,000) in the new commercial
enterprise as of the time of filing. It should be noted that although a petitioner may qualify by
being “in the process” of investing, the full amount of capital must still be placed at risk.

Counsel asserts that the evidence of these transactions establishes the investment, but if the Service
finds otherwise, Counsel requests that the petitioner be considered as “in the process” of investing
so that any perceived shortfall may be corrected during the period of conditional residence.

The Service notes that although the evidence is extensive and well-organized, it does not
adequately demonstrate that the petitioner made the investment with his personal capital. The
regulations as 8 CFR, 204.6 indicate that it is the petitioner who must place his capital at risk.

According to Matter of M-, 8 I&N Dec. 24 (RIA 1958; AG 1958), "It is an elementary rule that a
corporation is a legal entity entirely separate and distinct from its stockholders, and this is true
even though one person may own all or nearly all of the capital stock." See also Matter of Tessel,
17 I&N Dec. 631 (Act. Assoc. Comm. 1980); Matter of Aphrodite Investments Limited, 17 I&N
Dec. 530 (Comm. 1980). Thus, funds placed with the other entities by Hideaway Yacht Sales,
Inc. do not constitute an investment of the petitioner’s personal capital. Even though Counsel’s
Jetter maintains that the amounts referenced above were personally paid by the petitioner, the
Service notes that they were paid by a separate corporation, and thus are not qualifying
investments of the petitioner’s personal capital.
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apparently made the transfers. The petitioner did not remove the funds, pay personal income
taxes, and then invest the capital.

The regulations specifically state that an investment is a contribution of capital, and not simply a
failure to remove money from the enterprise. The definition of "invest" in the regulations quoted
above does not include the reinvestment of proceeds. In addition, 8 C.F.R. § 204.6(j)(2) lists the
types of evidence required to demonstrate the necessary investment. The list does not include
evidence of the reinvestment of the proceeds of the new enterprise. See generally De Jong v. INS, No,
6:94 CV 850 (E.D. Tex. Jan. 17, 1997); and Matter of fzummi, 22 I&N Dec. 169, 195 (Comm. 1998)
for the propositions that the reinvestment of proceeds cannot be considered capital and that a
petitioner's corporate earnings cannot be considered the earnings of the petitioner.

In addition, the tax returns provided for the entities failed to reflect contributions of capital by the
petitioner in the amounts claimed. The evidence contains:

LAWFUL SOURCE OF CAPITAL

The petitioner states that the source of the investment capital is Hideaway Yacht Sales. Tax returns
indicate that the petitioner’s businesses earn substantial funds, However, none of the tax returns
reflect amounts of accumulated personal capital in the amount of $1,000,000. The path of the
capital from the petitioner's personal assets to the new commercial enterprise has not been clearly
established.

JOB CREATION

The Form [-526 states that the business had 27 full-time employees before the purchase of the
business. Counsel’s letter dated July 13, 2006, states that there were 21 full-time employees
before the purchase. The response to the RFE now states that there were 11 full-time employees at
the time of purchase. No explanation is given for these discrepancies. The petitioner submitted a
payroll register for the second week in 2005, and Counsel’s letter stating that it shows the 11 full-
time employees at the time of the investment.

However, the Service notes that Counsel’s letter dated July 13, 2006 states that the business was
purchased in August of 2004, No employee records for that time period have been submitted,
thus it is not clear exactly how many full-time employees existed at the marina business before the
purchase. The Forms W-2 indicate that there were 18 people (besides the petitioner and any
family members) earning wages reflective of at least 35 hours per week at minimum wage or
above. Thus, whether there were 27, 21, or 11, the required 10 full-time jobs have not been
shown to be created. Therefore, a business plan citing a reasonable methodology should have
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been submitted.

A petitioner must establish eligibility at the time of filing. The petition may not be approved at a
future date after the petitioner becomes eligible under a new set of facts. See Matter of Katighak,
14 I&N Dec. 45, 49 (Comm. 1971). Therefore, a petitioner may not make a material change to a
petition that has already been filed in an effort to make an apparently deficient petition conform to
Service requirements.

In Matter of Caron International, I.D. 3085 (Comm. 1988) and Matter of Shaw, II [&N Dec. 277
(D.D. 1965), it was decided that the petitioner bears the burden of proof for the benefit sought.
In addition, Section 291 of the Act, 8 U.5.C. 1361, states that the burden of proof in these
proceedings rests solely with the petitioner. The petitioner has not met such burden,

In view of the above, your Immigrant Petition by Alien Entrepreneur is hereby denied.
Sincerely,

b

Evelyn M. Upchurch, Director
Texas Service Centar
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UNITED STATES DEPARTMENT OF HOMELAND SECURITY
Bureau of Citizenship and Immigration Services

Texas Service Center

Post Office Box 850963

Mesquite, Texas 75185-0965

Date:

Petition: [-526 (Alien Entrepreneur Petition)
Petitioner:  xxxxxxx

Enterprise;  xxxxCapital Corporation

File: XXXXX

Notice of Decision

Upon consideration, it is ordered that your Immigrant Petition by Alien Entrepreneur (Form
[-526) be denied for the following reason(s):

See Attachment
If you desire to appeal this decision, you may do so. Your notice of appeal must be filed within

33 days from the date of this notice. If no appeal is filed within the time allowed, this decision is
final. Appeal in your case may be made to:

COMMISSIONER
(on Form [-290B). (A fee of $385.00 is required).

If an appeal is desired, the Notice of Appeal shall be executed and filed with this office, together
with the required fee. A brief or other written statement in support of your appeal may be
submitted with the Notice of Appeal.

Any questions which you may have will be answered by the local immigration office nearest your
residence, or at the address shown in the heading to this letter.

Attachment
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The record indicates that the petitioner seeks classification as an alien entrepreneur pursuant to §
203(b)(5) of the Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b)(5) based on an
investment in a new commercial enterprise,

§ 203(b)(5)(A) of the Act provides classification to qualified immigrants seeking to enter the
United States for the purpose of engaging in a new commercial enterprise:

(1) which the alien has established,

(ii) in which such alien has invested (after the date of the enactment of the
Immigration Act of 1990) or, is actively in the process of investing, capital in an
amount not less than the amount specified in subparagraph (C), and

(iii) which will benefit the United States economy and create full-time
employment for not fewer than 10 United States citizens or aliens lawfully
admitted for permanent residence or other immigrants lawfully authorized. . .

8 C.F.R. 204.6(¢) states, in pertinent part, that

Capital means cash, equipment, inventory, other tangible property, cash
equivalents, and indebtedness secured by assets owned by the alien entrepreneur,
provided the alien entrepreneur is personally and primarily liable and that the
assets of the new commercial enterprise upon which the petition is based are not
used to secure any of the indebtedness. . .

Commercial enterprise means any for-profit activity formed for the ongoing
conduct of lawful business including, but not limited to, a sole proprietorship,
partnership (whether limited or general), holding company, joint venture,
corporation, business trust, or other entity which may be publicly or privately
owned. . .

Invest means to contribute capital. A contribution of capital in exchange for a
note, bond, convertible debt, obligation, or any other debt arrangement between
the alien entrepreneur and the new commercial enterprise does not constitute a
contribution of capital for the purposes of this part.

New means established after November 29, 1990.
8 C.F.R. 204.6()) states, in pertinent part, that:

(2) To show that the petitioner has invested or is actively in the process of
investing the required amount of capital, the petition must be accompanied by
evidence that the petitioner has placed the required amount of capital at risk for
the purpose of generating a return on the capital placed at risk. Evidence of mere
intent to invest, or of prospective investment arrangements entailing no present
commitment, will not suffice to show that the petitioner is actively in the process
of investing. The alien must show actual commitment of the required amount of
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capital. Such evidence may include, but need not be limited to:

(1) Bank statement(s) showing amount(s) deposited in United States business
account(s) for the enterprise;

(1) Evidence of assets which have been purchased for use in the United States
enterprise, including invoices; sales receipts; and purchase contracts containing
sufficient information to identify such assets, their purchase costs, date of
purchase, and purchasing entity;

(iii) Evidence of property transferred from abroad for use in the United States enterprise,

including United States Customs Service commercial entry documents, bills of lading and
transit insurance policies containing ownership information and sufficient information to

identify the property and to indicate the fair market value of such property;

(iv) Evidence of monies transferred or committed to be transferred to the new
commiercial enterprise in exchange for shares of stock (voting or nonvoting,
common or preferred). Such stock may not include terms requiring the new
commercial enterprise to redeem it at the holder's request; or

(v) Evidence of any loan or mortgage agreement, promissory note, sccurity
agreement, or other evidence of borrowing which is secured by assets of the
petitioner, other than those of the new commercial enterprise, and for which the
petitioner is personally and primarily liable.

(3) To show that the petitioner has invested, or is actively in the process of
investing, capital obtained through lawful means, the petition must be
accompanied, as applicable, by:

(i) Foreign business registration records;

(ii) Corporate, partnership (or any other entity in any form which has filed in any
country or subdivision thereof any return described in this subpart), and personal
tax returns including income, franchise, property (whether real, personal, or
intangible), or any other tax returns of any kind filed within five years, with any
taxing jurisdiction in or outside the United States by or on behalf of the petitioner;

(iif) Evidence identifying any other source(s) of capital; or

(iv) Certified copies of any judgments or evidence of all pending governmental
civil or criminal actions, governmental administrative proceedings, and any
private civil actions (pending or otherwise) involving monetary judgments against
the petitioner from any court in or outside the United States within the past fifteen

years.
Title 8 Code of Federal Regulations section 204.6(j)(4) states, in pertinent part:

(i) General. To show that a new commercial enterprise will create not fewer than ten (10)
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full-time positions for qualifying employees, the petition must be accompanied by:

(A) Documentation consisting of photocopies of relevant tax records, Forms 1-9,
or other similar documents for ten (10} qualifying employees, if such employees
have already been hired following the establishment of the new commercial
enterprise; or

(B) A copy of a comprehensive business plan showing that, due to the
nature and projected size of the new commercial enterprise, the need for
not fewer than ten (10) qualifying employees will result, including
approximate dates, within the next two years, and when such employees
will be hired.

Title 8 Code of Federal Regulations Section 204.6(h) states, in pertinent part:
The establishment of 2 new commercial enterprise may consist of;
(1) The creation of an original business;

(2) The purchase of an existing business and simultaneous or subsequent
restructuring or reorganization such that a new commercial enterprise
results; or

(3) The expansion of an existing business through the investment of the
required amount, so that a substantial change in the net worth or number of
employees results from the investment of capital. Substanttal change
means a 40 percent increase either in the net worth, or in the number of
employees, so that the new net worth, or number of employees amounts to
at least 140 percent of the pre-expansion net worth or number of
employees.

The INS Administrative Appeals Office (AAO) recently published four precedent decisions that
provide guidance and clarification of the current law. See Matter of Soffici, L.D. 3359 (Assoc.
Comm,, Examinations, June 30, 1998).; Matter of Izumii, LD. 3360 (Assoc. Comm.,
Examinations, July 13, 1998); Matter of Ho, I.D. 3362 (Assoc. Comm., Examinations, July 31,
1998); and Matter of Hsiung, 1LD. 3361 (Assoc. Comm., Examinations, July 31, 1998). Pursuant
to 8 CFR 103.3(c), Burcau precedent decisions are binding on all Burcau employees in the
administration of the Act. Consequently, the instant petition has been reviewed in accordance
with these recent decisions.

The petition was filed on September 19, 2001, and after review it was determined that the
evidence in the file was not sufficient to warrant an approval. A Request for Additional
Evidence was then sent on March 7, 2003, requesting further evidence to demonstrate that the
capital investment requirement had been met, that the capital was lawfully obtained, and that the
job creation requirement had been met. The petitioner’s response was received on June 6, 2003,

The chief issues remaining to be determined are the following:

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

4873



1) Does the evidence establish that the petitioner invested or was in the process of investing the
required amount of capital in the new commercial enterprise?

2) Does the evidence establish that the funds were lawfully obtained?
Capital Investment
In regard to this issue, the evidence submitted fails to establish that the petitioner invested or was

in the process of investing the required amgunt of canital in the pew commercial enterprise. The
required amount of capital in this matter is

The Service notes that loans from shareholders are not contributed capital. It should also be
noted that the loan for the warehouse is secured by the property itself, and thus it may not be
counted toward the required investment. The assumption of an existing loan which is secured by
the assets of the new commercial enterprise is not a contribution of capital.

8 C.F.R. 204.6(e) states, in pertinent part, that

Capital means cash, equipment, inventory, other tangible property, cash
equivalents, and indebtedness secured by assets owned by the alien entrepreneur,
provided the alien entreprencur is personally and primarily liable and that the
assets of the new commercial enterprise upon which the petition is based are not
used to secure any of the indebtedness. . .

Invest means to contribute capital. A contribution of capital in exchange for a
note, bond, convertible debt, obligation, or any other debt arrangement between
the alien entrepreneur and the new commercial enterprise does not constitute a
contribution of capital for the purposes of this part.

In addition, retained earnings are not contributed capital. The only way such funds could
constitute an investment of capital is if they were removed, subjected to personal income tax, and
then contributed as capital. There is no evidence of this in the instant case.

In addition, the Service notes that it has been established in a federal district court in De Jong v.
INS, Civ. No. 6:94cv 850, that an alien cannot be deemed to have complied with the capital
investment requirement if any portion of the alien’s capital contribution derives from dividends
or other funds received through operations of the new commercial enterprise. Thus, in the instant
case, the petitioner may not establish eligibility through funds obtained through the operation of
Belmont Capital Corporation, but must demonstrate an infusion of capital obtained elsewhere.
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The regulations specifically state that an investment is a contribution of capital, and not simply a
failure to remove money from the enterprise. The definition of "invest" in the regulations quoted
above does not include the reinvestment of proceeds. In addition, 8 C.F.R. § 204.6()(2) lists the
types of evidence required to demonstrate the necessary investment. The list does not include
evidence of the reinvestment of the proceeds of the new enterprise. See generally De Jong v.
INS, No. 6:94 CV 850 (E.D. Tex. Jan. 17, 1997); and Matter of Izummi, 22 1&N Dec. 169, 195
(Comm, 1998) for the propositions that the reinvestment of proceeds cannot be considered
capital and that a petitioner's corporate earnings cannot be considered the earnings of the
petitioner,

Furthermore, valuations of assets owned by the business or purchases made by the business may
not be counted toward the investment. According to Matter of M-, 8 1&N Dec. 24 (BIA 1958,
AG 1958), "It is an elementary rule that a corporation is a legal entity entirely separate and
distinct from its stockholders, and this is true even though one person may own all or nearly all
of the capital stock.” See also Matter of Tessel, 17 I&N Dec. 631 (Act. Assoc. Comm. 1980);
Matter of Aphrodite Investments Limited, 17 I&N Dec. 530 (Comm. 1980). Thus, the value of
the warehouse less the debt owed cannot be counted toward the capital required in this matter
first because it is not an infusion of capital, and second because the corporation is a separate
entity from the petitioner.

In his response to the Request for Additional Evidence, the petitioner admitted that the amounts
in question were loans, but he now wishes to have them characterized as capital contributions.
The Service notes that the treatment and character of the funds cannot now be changed or
manipulated to establish eligibility after the fact. First, it must be noted that no evidence of
actual change in the treatment of the funds has been submitted. The petitioner did not submit
copies of filed amended tax returns and/or evidence of amounts re-deposited. Second, it must be
noted that one cannot qualify for an immigration benefit by making a material change to a
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deficient petition. A petitioner must establish eligibility at the time of filing. The petition may
not be approved at a future date after the petitioner becomes eligible under a new set of facts.

See Matter of Katigbak, 14 I&N Dec. 45, 49 (Comm. 1971). Therefore, a petitioner may not
make a material change to a petition that has already been filed in an effort to make an apparently
deficient petition conform to Service requirements.

Additionally, the petitioner contends that he is “in the process™ of investing the full amount. He
claims that bas given him substantial funds in the past and that he will continue

to provide him with gifts of funds which he will use for the business.

The Service notes that although a petitioner may qualify by being “in the process” of investing
the requisite capital, that petitioner must still demonstrate that all of the capital has been placed at
risk. Thus, a petitioner cannot qualify by merely placing a part of the required capital at risk
while promising to invest the remainder later.

8 C.F.R. 204.6()) states, in pertinent part, that:

(2) To show that the petitioner has invested or is actively in the process of investing the
required amount of capital, the petition must be accompanied by evidence that the
petitioner has placed the required amount of capital at risk for the purpose of generating a
return on the capital placed at risk. Evidence of mere intent to invest, or of prospective
investment arrangements entailing no present commitment, will not suffice to show that
the petitioner is actively in the process of investing. The alien must show actual
commitment of the required amount of capital.

In the instant case, the petitioner has failed to demonstrate that he has placed the required capital
at risk.

Lawfully Obtained Funds

_ , , (b)(6) _ » _
The evidence fails to establish that the funds were lawfully obtained. The petitioner claims that
much of the funds were given to him by qnd statements from an accountant
audq«e provided. However, 1o Copies of gIft tax returns were provided to
demonstrate that the amounts were actually legal gifts. Furthermore, no copies of personal tax

returns formwere submitted to establish where he obtained the funds. Moreover, the
petitioner claims to have paid much into the corporation from other funds he owns, but no
personal tax returns for him or his wife were submitted.

In addition, the record does not contain sufficient evidence such as checks, wire transfers, and
corroborating bank statements to document the path of the capital from o the
petitioner and then to the new commercial enterprise. It is also noted that the Forms K-1 for the

business indicate that a substantial amount was loaned to the corporation by I:\hus
the legitimacy and “arm’s-length” of any “gift” to the petitioner for use in the Corporation is

further called into question.

Title 8, Code of Federal Regulations, Section 204.6())(3) states:
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To show that the petitioner has invested, or is actively in the process of investing, capital
obtained through lawful means, the petition must be accompanied, as applicable, by:

(i) Foreign business registration records;

(1) Corporate, partnership (or any other entity in any form which has filed in any
country or subdivision thereof any return described in this subpart), and personal
tax returns including income, franchise, property (whether real, personal, or
intangtble), or any other tax returns of any kind filed within five years, with any
taxing jurisdiction in or outside the United States by or on behalf of the
petitioner,

(iii) Evidence identifying any other source(s) of capital; or

(iv) Certified copies of any judgments or evidence of all pending governmental
civil or eriminal actions, governmental administrative proceedings, and any
private civil actions (pending or otherwise) involving monetary judgments against
the petitioner from any court in or outside the United States within the past fifteen
years. (Emphasis added.)

In Matter of Soffici, the Service reversed the certified approval of an alien entrepreneur visa
petition in part because the petitioner failed to demonstrate that he had invested the requisite
amount of capital obtained by lawful means. (See Matter of Soffici at page 6.) In Matter of Ho,
the Service found that the petitioner did not meet the burden of establishing the source of funds
simply by submitting bank statements showing deposits, a letter indicating the number and value
of shares of capital stock held by the petitioner in a foreign business, or documents which show
someone else as the legal owner of capital. (See Matter of Ho .) Additionally, in Matter of
[zumii, the Service found that the petitioner did not meet the burden of establishing the source of
funds by simply submitting a bank letter stating that the funds had been deposited: “As the
petitioner has not documented the path of the funds . . . the petitioner has failed to meet his
burden of establishing that the [funds] were his own funds.” (See Matter of Izumii at page 26.)
Simply going on record without supporting documentary evidence is not sufficient for purposes
of meeting the burden of proof in these proceedings. See Matter of Treasure Craft of California,
14 I&N Dec. 190 (Reg, Comm. 1972).

In Matter of Caron International, LD, 3085 (Comm. 1988) and Matter of Shaw, I I&N Dec. 277
(D.D. 1965), it was decided that the petitioner bears the burden of proof for the benefit sought.
In addition, Section 291 of the Act, 8 U.S.C. 1361, states that the burden of proof in these
proceedings rests solely with the petitioner. The petitioner has not met such burden.

In view of the above, your Immigrant Petition by Alien Entrepreneur is hereby denied.
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Sincerely,

Al

Evelyn M. Upchurch, Director
Taxas Sarvice Center

134
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U.5. Department of Homeland Security
P.0. Box 852841
Mesquite, TX 75185-2841

% US, Citizenship
} and Immigration

Services
February 5, 2007
XXKXX
Eugenio Cazoria
Miley & Brown, PC
6060 N. Central Expressway, #250
Dallas, TX 75206
Form: 1-829 (Petition by Entrepreneur to Remove Conditions)
Entrepreneur: XXXXXX
Enterprise: xxxxxxxInternational, Inc.
File: XXXXX XXXXXXXXX

NOTICE OF DECISION

It is ordered that the Form 1-829, Petition by Entrepreneur to Remove Conditions, seeking
rernoval of his or her conditional permanent residence status, be denied as a matter of law
because:

SEE ATTACHMENT

In accordance with the provisions of section 216A(b)(1) of the Act, the conditional resident’s
status and the status of the following dependents are terminated as of the date of this decision:
February 5, 2007.

The conditional resident(s) listed above are hereby directed to immediately surrender their Alien
Registration Cards, Form I-551, and any evidence of authorized temporary conditional residence
to a local U.S. Citizenship and Immigration office.

This decision may not be appealed. However, the petitioner may request a review of this decision

before an immigration judge pursuant to 8 CFR 216.6(d){2). A Notice to Appear before an
immigration judge will be issued and forwarded to the petitioner and the dependents listed above.
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Attachment

The record indicates that the petitioner was accorded classification as an alien entrepreneur
pursuant to § 203(b)(5) of the Immigration and Nationality Act (the Act), 8 US.C. 1153(b)(5),
based on an investment in a new commercial enterprise. The Form 1-526 was approved on
September 30, 1994.

The petitioner was then granted conditional permanent resident status May 16, 1996, and filed a
Form [-829 (Petition by Entrepreneur to Remove Conditions) on March 12, 1998. A Request for
Additional Bvidence was issued on November 5, 2004, and a response was received on July 8,
2005. Upon review of the response, it has been determined that the petitioner has failed to
demonstrate that he has made and sustained the requisite capital investment and that he has
created or soon will create the requisite employment.

Capital Investment and Sustained Investment Actions
Title 8, Code of Federal Regulations, Section 216.6(c) states, In pertinent part:
In adjudicating the petition, the director shall determine whether:
(i) A commercial enterprise was established;

(ii) The alien invested or was actively in the pracess of investing the requisite
capital; and

(iif) The alien sustained the actions described in paragraphs {(c)(1)(i) and
(¢)(1)(ii) of this section throughout the period of the alien's residence in the
United States. The alien will be considered to have sustained the actions required
for removal of conditions if he or she has, in good faith, substantially met the
capital investment requirement of the statute and continuously maintained his or
her capital investment over the two years of conditional residence.

(iv) The alien created or can be expected to create within a reasonable period of
time ten full-time jobs to qualifying employees. In the case of a "troubled
business” as defined in § CFR 204.6(})(4)(ii), the alien maintained the number of
existing employees at no less than the pre-investment level for the previous two

years.

In the instant case, the alien has not made the investment nor sustained the described investment
in paragraphs (c)(1)(i) and ()(1)(if) throughout the period of the alien's residence in the United
States. The alien has not, in good faith, substantially met the capital investment requirement of the
statute and continuously maintained his capital investment over the two years of conditional
residence.
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The Service notes that loans from stockholders are not investments of capital and do not meet the
requirements of 8 CFR, 204.6(e). 8 CF.R. 204.6(e) states, in pertinent part, that:

Capital means cash, equipment, inventory, other tangible property, cash
equivalents, and indebtedness secured by assets owned by the alien entrepreneur,
provided the alien entrepreneur is personally and primarily liable and that the
assets of the new commercial enterprise upon which the petition is based are not
used to secure any of the indebtedness. . .

Invest means to contribute capital. A contribution of capital in exchange for a note,
bond, convertible debt, obligation, or any other debt arrangement between the
alien entrepreneur and the new commercial enterprise does not constitute a
contribution of capital for the purposes of this part.

Therefore, loans from stockholders, which are advances made in exchange for a debt arrangement,
are not qualifying capital for these purposes. In addition, it must be noted that the claimed
transactions are not supported by adequate evidence such as checks, bank statements, real estate
transactions evidencing the value and transfer of ownership, loan documents with security
agreements, and other such documents necessary to demonstrate the claimed transactions. Self-
serving statements from the petitioner or his partner do not adequately demonstrate the
investment.
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Therefore, the evidence does not demonstrate that the petitioner invested the entire $500,000 as
required or that he maintained his investment throughout the two year period. Thus, the benefit
may not be granted. Furthermore, being “in the process” of investing does not relieve the
petitioner of the requirement at 8 CFR, 204.6(j)(2) that he must show “actual commitment of the
required amount of capital,”

Evidence of Employment Creation
Title 8, Code of Federal Regulations, Section 216.6(c) states, in pertinent part:
In adjudicating the petition, the director shall determine whether: . . .

(iv) The alien created or can be expected to create within a reasonable period of
time ten full-time jobs to qualifying employees. In the case of a "troubled
business" as defined in 8 CFR 204.6(j}(4) (ii), the alien maintained the number of
existing employees at no less than the pre-investment level for the previous two
years.

Title 8, Code of Federal Regulations, Part 204.6(j) states:

A petition submitted for classification as an alien entrepreneur must be
accompanied by evidence that the alien has invested or is actively in the process of
investing lawfully obtained capital in a new commercial enterprise in the United
States which will create full-time positions for not fewer than 10 qualifying
employees. . .

(4) Job creation--(I) General. To show that the new commercial enterprise will
create not fewer than ten (10) full-time positions for qualifying employees, the
petition must be accompanied by:

(A) Documentation consisting of photocopies of relevant tax records,

Forms [-9, or other similar documents for ten (10) qualifying employees, if
such employees have already been hired following the establishment of the
new commercial enterprise; or

(B) A copy of a comprehensive business plan showing that, due to the
nature and projected size of the new commercial enterprise, the need for
not fewer than 10 qualifying employees will result, including approximate
dates, within the next two years, and when such employees will be hired.

The Form 1-829 states that no employment positions were present at the time of the investment
and that 30 were then created. This is in direct centrast to the Form I-526 which indicates that
between § to 10 positions existed at the time of the investment. The letter from Counsel dated
January 4, 2005, claims that the business had between 23 to 31 employees in 1996. It goes on to
say that based on the tax returns, there were employees, but “we are unable to say how many.”

The Service notes that no Forms I-9 were submitted even though they were requested and they are
specifically mentioned in the regulations. Thus, it has not been demonstrated that the employees
are qualified employees as defined at 8 CFR, 204.6(e).
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In addition, it has not been demonstrated how many full-time positions existed before the original
investment tock place in 1994. The business was already operating, the I-526 states that there
were employees, and thus it must be assumed thar it had employees. The burden of proof is on
the petitioner in this matter to establish the number of full-time positions before and after the
investment took place so that it can be determined how many were created. The petitioner has
been unable to provide adequate evidence in this regard.

Furthermore, the Service notes that according to S$pencer Enterprises, Inc., Chang, et. al. v. United

States of America, U.S. District Court, Eastern District California (March 28, 2001), it is reasonable

for this Service to construe full-time employment to mean continuous, permanent employment.

Therefore, the evidence should have included documentation of employees during the period of

conditional residence. Neither Forms W-2 nor state employment reports for this period have not

been submitted. Either of these documents would have reflected the amount each employee was
aid.

The petitioner has not submitted evidence sufficient to demonstrate that the job creation
requirement has been met or will be met in a reasonable amount of time. Over two years had
passed between the approval of the [-526 petition and the submission of the Form I-829 to
remove conditions. The employment creation/maintenance should have been substantially
completed within that time. In addition, as the required infusion of capital into the job creating
entity has not taken place, even if the positions had been created, it is improper to state that the
petitioner’s capital created or maintained the requisite number of full-time jobs.

The petitioner is clearly ineligible for the requested benefit under 8 CFR, Part 216.6. In addition,
the petition is not deniable solely due to one of the seven features in the USCIS Field Memo of
March 11, 1998. Therefore, the petition must be denied.

It is also noted that a petitioner must establish eligibility at the time of filing. The petition may
not be approved at a future date after the petitioner becomes eligible under a new set of facts. See
Matter of Katighak, 14 I&N Dec. 45, 49 (Comm. 1971). Therefore, a petitioner may not make a
material change to a petition that has already been filed in an effort to make an apparently
deficient petition conform to Service requirements.

In Matter of Caron International, LD. 3085 (Comm. 1988) and Matter of Shaw, II I&N Dec, 277
(D.D. 1965), it was decided that the petitioner bears the burden of proof for the benefit sought.
In addition, Section 291 of the Act, 8 U.S.C. 1361, states that the burden of proof in these
proceedings rests solely with the petitioner. The petitioner has not met such burden,

In view of the above, your Immigrant Petition by Alien Entrepreneur is hereby denied.

Sincerely,

/ﬂ//,w/mf

Evalyn M. Upchurch, Diretdor
Texas Sarvice Center
XMO134
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U.S, Department of Homeland Security
20 Mass. Ave, NNW,,Rm, A3042
Washington, DC 20529

U.S. Citizenship
and Immigration
Services

CANAM ENTERPRISES
155 W. 72"P ST, #701
NEW YORK, NY 10023 (b)(6)

FILE: 1 Office: TEXASSERVICECENTER Date:
NRE o [ ]
(b)(6)

PETITION:  Immigrant Petition by Alien Entrepreneur Pursuant to Section 203(b)(5) of the Immigration
and Nationality Act, 8 U.8.C. § 1153(b)(5)

ON BEHALF OF PETITIONER:

55w, 72V0 ST, #701
NEW YORK, NY 10023
INSTRUCTIONS: p

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

Robert P. Wiemann, Director
Administrative Appeals Office
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DISCUSSION: The preference visa petition was approved by the Director, Texas Service Center. The matter is
now before the Administrative Appeals Office on certification, The director’s decision will be withdrawn; the
matter will be remanded for further action and consideration and a new decision.

The petitioner seeks classification as an alien entrepreneur pursuant to section 203(b)5) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(5).

The director determined that the petitioner had demonstrated a qualifying investment of lawfully obtained funds
into a new commercial enterprise located in a regional center. Pursuant to the regulation at 8 CF.R. § 103.4, the
director certified the decision to this office based on the unusual, complex, and novel issues presented. We
concur with the director that this case involves issues appropriate for certification. In this decision, we intend to
provide guidance to the field on these issues, although we caution that every petition must be adjudicated on a
case-by-case basis. While we concur with the director that the petitioner overcame the concerns raised in the
director’s request for additional evidence, we find that the record is deficient in other respects.” Thus, as will be
discussed in more detail below, we are remanding the matter to the director to request additional evidence and
enter a new decision.

The regulation at 8 C.F.R. § 103.4(a)(2) provides that the affected party has 30 days in which to submit a brief to
this office. The director issued her decision on Janvary 7, 2005, advising the petitioner to send any brief directly

to this office within 30 days. As of this date, more than 30 days later, this office has received nothing from the
petitionier ot counsel.

Section 203(b)(5)(A) of the Act, as amended by the 21* Century Department of Justice Appropriations
Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002), provides classification to quahfied immigrants
secking to enter the United States for the purpose of engaging in a new commercial enterprise:

(i) in which such alien has invested (after the date of the enactment of the Immigration Act of
1990) or, is actively in the process of investing, capital in an amount not less than the amount
specified in subparagraph (C), and

{i)) which will benefit the United States economy and create full-time employment for not
fewer than 10 United States citizens or aliens lawfully admitted for permanent residence or other
immigrants lawfully authorized to be employed in the United States (other than the immigrant
and the immigrant’s spouse, sons, or daughters).

The record indicates that the petition is based on an investment in a business, PIDC Regional Center, LP III,

located in a tarpeted employment area for which the required amount of capital invested has been adjusted
downward. Thus, the required amount of capital in this case is $500,000.

INVESTMENT OF CAPITAL

8 C.F.R, § 204.6(e) states, in pertinent part, that:

' We note that we do not question the general regional center plan approved by Citizenship and Immigration
Services. Rather, we find that the petitioner has not submitted sufficient evidence that his investment vehicle
fulfills the proposals in the approved plan.

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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Capital means cash, equipment, inventory, other tangible property, cash equivalents, and
indebtedness secured by assets owned by the alien entrepreneur, provided the alien
entreprencur is personally and primarily liable and that the assets of the new commercial
enterprise upon which the petition is based are not used to secure any of the indebtedness.

* * *

Invest means to contribute capital. A contribution of capital in exchange for a note, bond,
convertible debt, obligation, or any other debt arrangement between the alien entrepreneur
and the new commercial enterprise does not constitute a contribution of capital for the
purposes of this part.

8 C.F.R. § 204.6()) states, in pertinent part, that;

(2} To show that the petitioner has invested or is actively in the process of investing the
required amount of capital, the petition must be accompanied by evidence that the petitioner
has placed the required amount of capital at risk for the purpose of generating a return on the
capital placed at risk. Evidence of mere intent to invest, or of prospective investment
arrangements entailing no present commitment, will not suffice to show that the petitioner is
actively in the process of investing, The alien must show actual commitment of the required
amount of capital. Such evidence may include, but need not be limited to:

(i) Bank staternent(s) showing amount(s) deposited in United States business
account(s) for the enterprise;

(i)  Evidence of assets which have been purchased for use in the United States
enterprise, including invoices, sales receipts, and purchase contracts containing
sufficient information to identify such assets, their purchase costs, date of
purchase, and purchasing entity;

(iiiy Evidence of property transferred from abroad for use in the United States
enterprise, including United States Customs Service commercial entry
documents, bills of lading and transit insurance policies containing ownership
information and sufficient information to identify the property and to indicate the
fair market value of such property;

(iv) Evidence of monies transferred or committed to be transferred to the new
commercial enterprise in exchange for shares of stock (voting or nonvoting,
common or preferred). Such stock may not include terms requiring the new
commercial enterprise to redeem it at the holder’s request; or

(v) Evidence of any loan or morigage agreement, promissory note, security
agreement, or other evidence of borrowing which is secured by assets of the
petitioner, other than those of the new commercial enterprise, and for which the
petitioner is personally and primarily liable.

The regulations provide that a petition must be accompanied by evidence that the petitioner has placed the
required amount of capital at risk for the purpose of generating a return on the capital placed at risk. A mere
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deposit into a corporate money-market account, such that the petitioner himself still exercises sole control
over the funds, hardly qualifies as an active, at-risk investment. Matter of Ho, 22 T&N Dec. 206, 209 (Comm.
1998). Even if a petitioner transfers the requisite amount of money, he must establish that he placed his own
capital at risk. Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1042 (E.D. Calif.
2001 )(citing Matter of Ho). The full amount of the requisite investment must be made available to the

business most closely responsible for creating the employment upon which the petition is based. Mutter of
Tzummi, 22 1&N Dec. 169, 179 (Comm. 1998).

In her request for additional evidence, the director expressed concern regarding whether the petitioner’s funds
were fully at risk since they would only be loaned to Lannett and the loan was secured by the assets of
Lannett. In response, counsel noted that the investment into the limited partnership was an equity investment.
Counsel further notes that the investment structure in Matter of Izummi, 22 1&N Dec. at 169, involved loans
to the employment generating entities and yet that decision, which found several problems with the
investment structure, never suggested that investing in a company designed to loan money to the employment
generating entity was problematic.

The director concluded that the business plan to loan the funds was not problematic. We concur. Nothing in
the law, regulations, or precedent decisions indicate that the new commercial enterprise must take
unnecessary risks, such as lending money without any security interests. We differentiate this case from a
non-regional center case relying on direct employment where a petitioner sets up a shell company to lend
money to the actual employment generating entity. Cf Matter of Soffict, 22 1&N Dec. 158 (Comm. 1998}
(finding that a petitioner cannot establish the requisite imvestment if he lends the money to the employment-
creating enterprise). In addition, unlike the investment plan struck down in Matter of Izummi, 22 1&N Dec.
183-191, the instant plan does not require the partnership to set aside funds in reserve accounts or include a
guaranteed redemption agreement. Thus, should the petitioner not get a retumn on his funds, he would have no
legal recourse against the partnership or general partner for failure to set aside funds or breach of an
agreement to buyback the petitioner’s interest.

SOURCE OF FUNDS
8 C.F.R. § 204.6(}) states, in pertinent part, that:

(3) To show that the petitioner has invested, or is actively in the process of investing, capital
obtained through lawful means, the petition must be accompanied, as applicable, by:

(i) Foreign business registration records;
(ii) Corporate, partnership (or any other entity in any form which has filed in
any country or subdivision thereof any return described in this subpart), and

personal tax returns including income, franchise, property (whethe( real,
personal, or intangible), or any other tax returns of any kind filed within five

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)
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years, with any taxing jurisdiction in or outside the United States by or on behalf
of the petitioner;

(i) Evidence identifying any other source(s) of capital; or

(iv) Certified copies of any judgments or evidence of all pending governmental
civil or criminal actions, governmenta! administrative proceedings, and any
private civil actions (pending or otherwise) involving monetary judgments
agamst the petitioner from any court in or outside the United States within the
past fifteen years.

A petitioner cannot establish the lawful source of funds merely by submitting bank letters or statements
documenting the deposit of funds. Matter of Ho, 22 1&N Dec. at 210-211; Matter of Izummi, 22 1&N Dec. at
195. Without documentation of the path of the funds, the petitioner cannot meet his burden of establishing
that the funds are his own funds. /d. Simply going on record without supporting documentary evidence is not
sufficient for the purpose of meeting the burden of proof in these proceedings. Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972). These “hypertechnical” requirements serve a valid
government interest: confirming that the funds utilized are not of suspect origin. Spencer Enterprises, Inc. v.
United States, 229 F. Supp. 2d at1040 (affirming a finding that a petitioner had failed to establish the lawful

source of her funds due to her failure to designate the nature of all of her employment or submit five years of
tax returns),

The director did not question that the petitioner sufficiently established the lawful source of his funds. We
simply note that the record contains satisfactory evidence that the petitioner’s income since 1967 and the
accrual of value to his real property can account for the accumulation of $500,000.

REGIONAL CENTER

Section 610 of the Departments of Commerce, Justice and State, the Judiciary, and Related Agencies
Appropriations Act of 1993, Pub. L. 102-395, (8 USC 1153 note), as amended by Section 402 of the Visa Waiver
Permanent Program Act of 2000, Pub. L. 106-396, provides:

{a) Of the visas otherwise available under section 203(b)(5) of the Immigration and Nationality Act
(8 U.S.C. 1153(b)(5)), the Secretary of State, together with the Attorney General, shall set aside visas
for a pilot program to implement the provisions of such section, Such pilot program shall involve a
regional center in the United States for the promotion of economic growth, including increased export
sales, improved regional productivity, job creation, and increased domestic capital investment.

(b) For purposes of the pilot program established in subsection (a), beginning on October 1, 1992, but
no later than October 1, 1993, the Secretary of State, together with the Attormey General, shall set
aside 300 visas annually for five years to include such aliens as are eligible for admission under
section 203(b)(5) of the Immigration and Nationality Act and this section, as well as spouses or
children which are eligible, under the terms of the Immigration and Nationality Act, to accompany or
follow to join such aliens.

(¢) In determining compliance with section 203(b)(5)(A)(iii) of the Lmunigration and Nationality Act,

and notwithstanding the requirements of 8 CFR 204.6, the Attorney General shall permit aliens admitted
under the pilot program described in this section to establish reasonable methodologies for determining
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the number of jobs created by the pilot program, including such jobs which are estimated to have heen
created indirectly through revenues generated from increased exports, improved regional productivity,
job creation, or increased domestic capital investment resulting from the pilot program.

The regulation at 8 C.F.R. § 204.6(m) provides:

(3) Requirements for regional centers. Each regional center wishing to participate in the
Immigrant Investor Pilot Program shall submit a proposal to the Assistant Commissioner for
Adjudications, which:

(i) Clearly describes how the regional center focuses on a geographical region of the
United States, and how it will promote economic growth through increased export sales,
improved regional productivity, job creation, and increased domestic capital investment;

(i1} Provides in verifiable detail how jobs will be created indirectly through increased
eXports;

(ii1) Provides a detailed statement regarding the amount and source of capital which has
been committed to the regional center, as well as a description of the promotional efforts
taken and planned by the sponsors of the regional center;

(iv) Contains a detailed prediction regarding the manner in which the regional center will
have a positive impact on the regional or national economy in general as reflected by
such factors as increased household earnings, greater demand for business services,
utilities, maintenance and repair, and construction both within and without the regional
center; and

{v) Is supported by economically or statistically valid forecasting tools, including, but not
limited to, feasibility studies, analyses of foreign and domestic markets for the goods or
services to be exported, and/or multiplier tables,

(4) Submission of proposals to participate in the Immigrant Investor Pilot Program. On August
24,1993, the Service will accept proposals from regional centers seeking approval to participate
in the Immigrant Investor Pilot Program, Regional centers that have been approved by the
Assistant Commissioner for Adjudications will be eligible to participate in the Immigrant
Investor Pilot Program.

(5) Decision to participate in the Immigrant Investor Pilot Program. The Assistant Commissioner
for Adjudications shall notify the regional center of his or her decision on the request for approval
to participate in the Immigrant Investor Pilot Program, and, if the petition is denied, of the
reasons for the denial and of the regional center’s right of appeal 10 the Associate Commissioner
for Examinations. Notification of denial and appeal rights, and the procedure for appeal shall be
the same as those contained in 8 CFR 103.3.

On February 28, 2003, Thomas E. Cook, Acting Assistant Commissioner for Adjudications, approved the
Philadelphia Industrial Development Corporation (PIDC) as a regional center comprising of the geographical
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boundaries of Philadelphia County. On April 23, 2004, William Yates, Associate Director for Operations,
approved an amendment to the regional center proposal. This approval notice provides:

b

vy ¥

AILA InfoNet Doc. No. 11041432. (Posted 4/14/11)

500



Page 8§

NEW COMMERCIAL ENTERPRISE

Section 203(b)(5)(A)(i) of the Act states, in pertinent part, that; “Visas shall be made available . . . to qualified
immigrants seeking to enter the United States for the purpose of engaging in a new commercial enterprise”
(Emphasis added.)

8 C.FR. § 204.6(e) provides:

Commercial enterprise means any for-profit activity formed for the ongoing conduct of
jawful business including, but not limited to, a sole proprietorship, partnership (whether
limited or general), holding company, joint venture, corporation, business trust, o other
entity which may be publicly or privately owned. This definition includes a commercial
enterprise consisting of a holding company and its wholly-owned subsidiaries, provided that
each such subsidiary is engaged in a for-profit activity formed for the ongoing conduct of a
lawful business. This definition shall not include a noncommercial activity such as owning
and operating a personal residence.

(Emphasis added.) The new commercial enterprise at issue is a limited partnership. As is clear from the
above definition, CIS and its predecessor agency have never implied that limited partnerships are not
acceptable and we acknowledge that Congress has expressly included limited partnerships as acceptable

commercial enterprises. The issue, however, is whether the limited partnership was formed for the ongoing
conduct of lawful business.
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Section 13.1 of the Partnership Agreement provides:
The Partnership shall be terminated and dissolved on (the “Termination Date™) January 1 of
the year following the year in which all of the Partnership’s assets have been realized upon
and distributed.
o

As always in these proceedings, the burden of proof rests solely with the petitioner. Section 291 of the Act,
8 US.C.§ 1361, .]

ORDER: The director’s decision is withdrawn. The petition is remanded to the director for further action

in accordance with the foregoing and entry of a new decision, which, shall be certified to the
Administrative Appeals Office for review.
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U.5. Department of Homeland Security
P.O. Box 852381
Mesquite, TX 75185-2381

December 1, 2010
(b)(6)

XXX

C/0

6731 Whittier Ave., Ste. A-100
Mclean, VA 22101

Petition: 1-526 (Alien Entrepreneur Petition)
Petitioner: XXXXEXK

Enterprise: NobleRealEstatgFund, LLC

File: XAKXX

REQUEST FOR ADDITIONAL EVIDENCE

This office is unable to complete processing of your petition without further information. Please
read and comply with those items requested below, then resubmit the evidence requested to
the above address, including this letter and the attached yellow sheet. If your submission is
more than several pages, please use acco-fasteners to attach the documents at the top of each page.

LAWFUL SOURCE OF FUNDS

The Service notes that the file contains a letter from Counsel listing the Exhibits (Parts T and II);
however, it is noted for the record that the exhibits are not labeled, tabbed or marked as such in
any way.

WWW.USCIS. g
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demonstrate the liquidation of these accounts either. There were some copies of Chinese accounts

submitted with handwritten notations, but these documents were not accompanied by certified
translations as required.

Therefore, please submit further evidence that all the capital was obtained from lawful sources.
Such evidence should demonstrate the complete path of the requisite capital from its sources all
the way to the escrow account.

Please comply with the above instructions and return this notice with your reply. Failure to
reply within 12 weeks may result in' the denial of your petition. The artached yellow sheet,
this letter, and the requested documentation should be attached together with the yellow
sheet on top.

Thank you.
Officer #134

WWW,USCIS. gOV
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U5, Department of Homeland Security

P.Q. Box 852381
Mesquite, TX 75185-2381

. ﬂ:A Rll}q. .

Ngy7.. U.S. Citizenship
):; and Immigration

i
.‘.&&

R Services

December 1, 2010

XXXX

C/0 James J. Park

Hanul Professional Law Corp.
3699 Wilshire Blvd., Ste. 1150
Los Angeles, CA 90010

Petition: 1-526 (Alien Entrepreneur Petition)
Petitioner: XXXX

Enterprise: ~ Northern Beef Packers Limited Partmership
File: XXXXXX

REQUEST FOR ADDITIONAL EVIDENCE

This office is unable to complete processing of your petition without further information. Please
read and comply with those items requested below, then resubmit the evidence requested to
the above address, including this letter and the attached yellow sheet, If your submission is
more than several pages, please use acco-fasteners to attach the documents at the top of each page.

Capital Investment

The Service notes that the petitioner is investing in a partnership which will build and operate a
meat processing plant in Brown County, South Dakota outside of Aberdeen. It is further noted
that the Partnership Agreement (Petitioner’s Exhibit 5) at section 8.2 (a)(iv) references “the Loan
Agreement.” However, there is no other mention of a loan agreement and no copy of one in the

file, Please submit evidence which explains any such loan as well as a copy of any loan documents
between the alien and the partnership.

WWW.ISCIS, gOV
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Please comply with the above instructions and return this notice with your reply. Failure to
reply within 12 weeks may result in the denial of your petition. The attached yellow sheet,
this letter, and the documentation should be attached together with the yellow sheet on top.

Thank you.
Officer #134

WWW.USCIS GOV
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.S, Department of Homeland Security
P.O. Box 852381
Mesquite, TX 75185-2381

g,

Aey¢.. U.S. Citizenship

) and Immigration
e, Services

o
.,;s\

December 1, 2010

: (b)(6)
Cho & Associates, LLC
6930 #B, Little River Tpk.
Annandale, VA 22003
Petition: 1-526 (Alien Entrepreneur Petition)
Petitioner: XXXXXX
Enterprise:  Glovity Corporation
File: XXXXEXX

REQUEST FOR ADDITIONAL EVIDENCE

This office is unable to complete processing of your petition without further information. Please
read and comply with those items requested below, then resubmit the evidence requested to
the above address, including this letter and the attached yellow sheet. If your submission is
more than several pages, please use acco-fasteners to attach the documents at the top of each page.

You must submit evidence that a “new commercial enterprise” as defined in the regulations at
8 CFR, 204.6(h) has been established. It is noted that you checked Part 4 of the petition to
indicate that an existing business was purchased. If a previously existing business was purchased,
then the evidence must establish either that: 1) the initial car wash business purchased was
established after November 30, 1990; or 2) the business was reorganized or restructured to such
an extent that a new business resulted. Mere changes in name or ownership will not suffice. If a
previously existing business was expanded by more than 40% in terms of net worth or number of
employees, then the evidence must demonstrate the expansion.

You must submit further evidence that you have invested or are actively in the process of
mvestmg the reqmred amount of your personal capxml Please include 3 written narrative

WWW USCIS.EOV
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(D)

Bank statements for both the Petitioner and the new commercial enterprise showing
amount deposited by the Petitioner in the U.S. business accounts of the new commercial
enterprise;

Evidence of all assets which have been purchased for use in the U.S. enterprise, including
invoices, sales receipts, and purchase contracts containing sufficient information to identify
such assets, their purchase costs, date of purchase, and purchasing entity;

Evidence of all property transferred from abroad for use in the U.S. enterprise, including
U.S. Customns Service commercial entry documents, bills of lading, and transit insurance
policies containing ownership information and sufficient information to identify the
property and to indicate the fair market valuation of such property;

Evidence of monies transferred or committed to be transferred to the new commercial
enterprise in exchange for shares of stock (voting or nonvoting, common or preferred).
Such stock may not include terms requiring the new commercial enterprise to redeem it at
the holder's request; or

(E) Evidence of any loan or mortgage agreement, promissory note, security agreement, or

other evidence of borrowing which is secured by your own assets, other than those of the
new commercial enterprise, and for which you are personally and primarily liable.

You must submit evidence that you have invested, or are actively in the process of investing,
capital obtained through lawful means. This evidence should include:

(A)
(B)

(D)

Foreign business registration records;

Corporate, partnership (or any other entity in any form which has filed in any country or
subdivision thereof any return described in this subpart), and personal tax returns
including income, franchise, property (whether real, personal, or intangible), or any
other tax returns of any kind filed within five years, with any taxing jurisdiction in or
outside the United States by or on behalf of you;

Evidence identifying any other source(s) of capital; and

Certified copies of any judgments, evidence of all pending governmental civil or criminal
actions, governmental administrative proceedings, and any private civil actions (pending
or otherwise) involving monetary judgments against you from any court in or owside the
U.S. within the past 15 years.

It is not clear from the evidence how you obtained the capital used in the investment. The
evidence must demonstrate how and when you obtained these funds.

WWW,USCIS, OV
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anl which demonstrates the need for the positions should be submxtted The plan
should not be based on speculation, but on reasonable methodologies and pertinent data.

In Matter of Ho, the Administrative Appeals Office held that a “comprehensive business plan as
contemplated by the regulations should contain, at a minimum, a description of the business, its
products and/or services, and its objectives.” Elaborating on the contents of an acceptable
business plan, the decision states the following:

The plan should contain a market analysis, including the names of competing businesses
and their relative strengths and weaknesses, a comparison of the competition's products
and pricing structures, and a description of the target market/prospective customers of the
new commercial enterprise. The plan should list the required permits and licenses
obtained. If applicable, it should describe the manufacturing or production process, the
materials required, and the supply sources. The plan should detail any contracts executed
for the supply of materials and/or the distribution of products. It should discuss the
marketing strategy of the business, including pricing, advertising, and servicing. The plan
should set forth the business's organizational structure and its personnel's experience. It
should explain the business's staffing requirements and contain a timetable for hiring, as
well as job descriptions for all positions. It should contain sales, cost, and income
projections and detail the bases therefor. Most importantly, the business plan must be
credible.

Please comply with the above instructions and return this notice with your reply. Failure to

reply within 12 weeks may result in the denial of your petition, The attached yellow sheet,
this Jetter, and the documentation should be attached together with the yellow sheet on top.

Thank you.

Officer #134

WWW.USCIS. gov
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RFE TEMPLATE #1

Please submit further evidence that a “new commercial enterprise” as defined in the
regulations at 8 CFR, 204.6(h) has been established.

If the new commercial enterprise has been established in a targeted employment area,
submit evidence that:

(A) In the case of a rural area, evidence that the new commercial enterprise is principally
doing business within a civil jurisdiction not located within any standard metropolitan
statistical area (MSA) as designated by the Office of Management and Budget, or within
any city or town having a population of 20,000 or more as based on the most recent
decennial census of the United States; or

(B) In the case of a high unemployment area;

1.) evidence that the MSA, the specific county within a MSA, or the county in
which a city or town with a population of 20,000 or more is located, in which the
new commercial enterprise is principally doing business has experienced an
average unemployment rate of 150 percent of the national average rate; or

2.} a letter from an authorized body of the government of the state in which the
new commercial enterprise is located which certifies that the geographic or
political subdivision of the MSA or of the city or town with a population of 20,000
or more in which the enterprise is principally doing business has been designated a
high unemployment area.

You must submit evidence that you have invested or are actively in the process of
investing the required amount of capital. Please submit copies of wire statements,
personal checks, tax returns for the business, and/or other such transactional

documents sufficient to demonstrate the investment. Additional evidence may also
include:

(A)  Bank statements for both the Petitioner and the new commercial enterprise
showing amount deposited by the Petitioner in the U.S. business accounts of the
new commercial enterprise;

(B)  Evidence of all assets which have been purchased for use in the U.S. enterprise,
including invoices, sales receipts, and purchase contracts containing sufficient
information to identify such assets, their purchase costs, date of purchase, and
purchasing entity;

(C)  Evidence of all property transferred from abroad for use in the U.S. enterprise,
including U.S. Customs Service commercial entry documents, bills of lading, and
transit insurance policies containing ownership information and sufficient
information to identify the property and to indicate the fair market valuation of
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such property;

(D) Evidence of monies transferred or committed to be transferred to the new
commercial enterprise in exchange for shares of stock (voting or nonvoting,
common or preferred). Such stock may not include terms requiring the new
commercial enterprise to redeem it at the holder's request; or

(E)  Evidence of any loan or mortgage agreement, promissory note, security agreement,
or other evidence of borrowing which is secured by your own assets, other than
those of the new commercial enterprise, and for which you are personally and
primarily liable.

You must submit evidence that you have invested, or are actively in the process of
investing, capital obtained through lawful means, This evidence should include:

(A)  Foreign business registration records;

(B)  Corporate, partnership (or any other entity in any form which has filed in any
couniry or subdivision thereof any return described in this subpart), and personal
tax returns including income, franchise, property (whether real, personal, or
intangible), or any other tax returns of any kind filed within five years, with any
taxing jurisdiction in or outside the United States by or on behalf of you;

(C)  Evidence identifying any other source(s) of capital; and

(D) Certified copies of any judgments, evidence of all pending governmental civil or
criminal actions, governmental administrative proceedings, and any private civil
actions (pending or otherwise) involving monetary judgmenis against you from
any court in or outside the U.S. within the past 15 years.

You must submit evidence that your commercial enterprise will create not fewer than
10 full-time positions for qualifying employees. This evidence should include:

(A)  Documentation consisting of photocopies of relevant tax records, Forms I-9, and
quarterly state employment reports for 10 qualifying employees, if such employees
have already been hired following the establishment of the new commercial
enterprise; or

(B) A copy of a comprehensive business plan showing that, due to the nature and
projected size of the new commercial enterprise, the need for not fewer than 10
qualifying employees will result, including approximate dates, within the next two
years, and when such employees will be hired.

If the business has been established through a capital investment in a troubled business,
you must submit evidence that the enterprise meets the definition of a troubled business
provided in 8 CFR, 204.6(e} as well as evidence of the number of existing employees
being maintained at no less than the pre-investment level for a period of at least two years.
Submit photocopies of tax records, Forms I-9, or other relevant documents for the
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qualifying employees and a comprehensive business plan.

You must submit evidence that you are or will be engaged in the management of the
new commercial enterprise, either through the exercise of day-to-day managerial
control or through policy formulation, as opposed to maintaining a purely passive role
in regard to the investment. Such evidence should include, as applicable:

(A) A statement of the position title that you have or will have in the new enterprise
and a complete description of your duties;

(B)  Evidence that you are either a corporate officer or a member of the corporate board
of directors; or

(C)  If the new enterprise is a partnership, either limited or general, evidence that you
are engaged in either direct management or policy making activities.

Please comply with the above instructions and return this notice with your reply.
Failure to reply within 12 weeks may result in the denial of your petition.
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RFE EXAMPLE TEMPLATE #2

This office is unable to complete processing of your petition without further information.

Please read and comply with those items requested below, then resubmit the evidence
requested to the above address. If your submission is more than several pages, please use
acco-fasteners to attach the documents at the top of each page.

ESTABLISH NEW COMMERCIAL ENTERPRISE

The evidence indicates that you purchased a pre-existing marina business. In addition,
several business entities were subsequently formed. Please note that the purchase of an
existing business is not necessarily the creation of a new enterprise. Please submit further
evidence to show that the new commercial enterprise on which the petition is based was
created either: 1) after November 29, 1990; 2) as a result of a reorganization or
restructuring of an existing business; or 3) as a result of an expansion of the existing
business by 40% in terms of net worth or employees. Even though several additional
corporate and partnership entities were created, it is not clear how the main marina
business on which this petition is based is newly created.
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In addition, the Service notes that it has been established in a federal district court in De
Jong v. INS, Civ. No. 6:94cv 850, that an alien cannot be deemed to have complied with
the capital investment requirement if any portion of the alien’s capital contribution derives
from dividends or other funds received through operations of the new commercial
emerprlse.

The regulations specifically state that an investment is a contribution of capital, and not
simply a failure to remove money from the enterprise. The definition of "invest” in the
regulations quoted above does not include the reinvestment of proceeds. In addition, 8
CFR. § 204.6(j)(2) lists the types of evidence required to demonstrate the necessary
investment. The list does not include evidence of the reinvestment of the proceeds of the
new enterprise. See generally De Jong v. INS, No. 6:94 CV 850 (E.D. Tex. Jan. 17, 1997); and
Matter of Izummi, 22 1&N Dec. 169, 195 (Comm. 1998) for the propositions that the
reinvestment of proceeds cannot be considered capital and that a petitioner's corporate
earnings cannot be considered the earnings of the petitioner.

Please submit copies of checks, wire transfers, and bank statements sufficient to
demonstrate the amounts of capital you personally contributed as well as copies of federal
tax returns for all entities in the years such qualifying investments were made. In this case
it appears that the claimed investment is chiefly in the form of retained earnings from the
business irself.

In addition, the file contains evidence to support claims that you risked your personal
capital through guaranteeing loans and making additional payments on behalf of the
business. However, it does not appear that specific personal assets secure any indebtedness
in the manner described in Matter of Hsiung, a precedent decision requiring assets to be
specifically identified and all security interests to be perfected. In order to qualify, no part
of the indebtedness may be secured by the assets of the new commercial enterprise.

OUR O 1IN

Please submit further evidence including copies of quarterly state employment tax reports
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and/or Forms W-2 for a period before and after the purchase of the business. It is
necessary to demonstrate that the investment of your capital created at least ten new full-
time (35 hours per week) qualifying positions. If the jobs have not been created, you
must submit a comprehensive business plan proving that the positions will be needed.
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RFE EXAMPLE TEMPLATE #3

Please read and comply with those items requested below, then resubmit the evidence
requested to the above address. If your submission is more than several pages, please
use acco-fasteners to attach the documents at the top of each page.

Please submit further evidence that a “new commercial enterprise” as defined in the
regulations at 8 CER, 204.6(h) has been established, The evidence indicates that a
holding company, Network of Georgia, Inc., was established as a new enterprise, and that
it engaged in several activities. However, it is noted that one of the businesses, Salda
Beauty Supply, is the result of a purchase of a pre-existing business. If the capital and jobs
related to this business are to be counted, you must show that either: 1) this business (the
beauty store itself) was created after November 29, 1990; 2) it was reorganized or
restructured 1o such an extent that a “new” business resulted; or 3) that it was expanded
by 40% (in terms of net worth or number of employees).

have placed the required amount of your

Please submit further ev
rsonal capital at risk.

It is noted that the regulations define “invest” as a contribution of capital. Indebtedness
secured by the assets of the new commercial enterprise does not constitute a qualifying
investment, and loans made to the business similarly will not establish eligibility.
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Also, as several of the properiies are rental properties, it will be necessary to provide
evidence that they have been rented, including documentation of the payments being
received/deposited by the corporation.

Please submit further evidence that you have invested, or are actively in the process of
investing, capital obtained through lawful means. This evidence should include copies
of corporate, partnership (or any other entity in any form which has filed in any country
or subdivision), and personal tax returns including income, franchise, property (whether
real, personal, or intangible), or any other tax returns of any kind filed within five years,
with any taxing jurisdiction in or outside the United States by or on behalf of you.

If any of the capital was received as a gift, the evidence should include tax returns of the
donor and must demonstrate how he/she obtained the capital as well as evidence that the
funds were given as a gift, including any and all gift tax returns required to be filed.
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U.S. Department of Justice
Immigration and Naturalization Service

HQ 40/6.1.3

425 I Street NW
Washington, DC 20536

June 12, 1998 | 2

MEMORANDUM FOR: Regional Counsels
All Regional Directors
All District Directors (Including Foreign)
All Officers-In-Charge (Including Foreign)
All Port Directors
All Service Center Directors
Directors, ODTF-Glynco, GA and Artesia, NM

FROM: Joseph R. Greene /s/ Michael D. Cronin
Acting Associate Commissioner for Programs

SUBJECT: Immigrant Investor Petitions - Recent Actions
And Procedures for Eliminating the Hold

GENERAL INFORMATION

This memorandum provides Service Centers with the procedures that are to be
followed for adjudicating immigrant investor petitions (Forms I-526 and 1-829) that have ,
been placed in the hold pursuant to the March 19, 1998 memorandum from this office. 'ﬁ

Pursuant to the instructions in the March 11, 1998, field memorandum, the
Administrative Appeals Office (AAO) received 19 immigrant investor petitions (I-526) on
certification from the four service centers and is preparing decisions on these cases. The
Immigration and Naturalization Service (Service) will designate from among these 19
certified cases certain precedent decisions.

During the week of July 6, 1998, the Service will provide intensive supplemental
training on these precedent decisions and related EB-5 matters to select adjudicators.
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After the training, the Service will assemble a “tiger team” to adjudicate the
cases currently in the Headquarters-directed hold. The “tiger team™ will operate from the
California Service Center from July 15 through August 13.

FORWARDING PETITIONS to the TIGER TEAM

Service Centers are instructed to forward all petitions (I-526 and 1-829) in the
hold, clearly marked in red marker “EB-5 HOLD CASES”, to the California Service
Center by express mail, return receipt requested, by July 1st, at the following address:
24000 Avila Road, 2nd floor (P.O. Box 30111), Laguna Nigel, California 29656. The
records point of contact is Lydia Lundquist, Program Assistant (949-360-2820). Petitions
which fall within the terms of the hold should continue to be forwarded until August 1st.
Each Service Center should keep a complete list of transferred hold cases, with shipping
receipts and tracking numbers.

Service Centers must notify petitioners whose cases have been forwarded to the
California Service Center that their case has been forwarded for adjudication under the
terms of decisions by the AAO and this field memorandum. This notification shall be by .
the Form I-797 transfer notice generated when transfer is made in CLAIMS and 1@
electronic jurisdiction is transferred to the California Service Center. In addition, |
petitioners shall be advised that if they seek to withdraw a petition and file a new petition
in its place pursuant to the terms of this field memorandum, they must forward the new
petition and the request for withdrawal, clearly marked in red marker “HOLD
WITHDRAWAL” to the above address by July 15.

FORM 1-526 ADJUDICATION

The “tiger team” is to adjudicate the approximately 680 initial cases currently
being held, namely, newly filed Form I-526 petitions, Form [-526 petitions approved by
the Service but returned by the Department of State for revocation before visa issuance,
and related approved Form 1-526 petitions with pending Form [-485 adjustment of status
applications. '

Aliens who wish to withdraw a petition from the hold and file a new Form 1-526
petition may proceed in two ways. First, in accordance with the May 21 field
memorandum, if an alien withdraws a petition from the hold prior to the AAO decisions,
a new petition may be filed which, if it does not contain features that subject it to the
hold, will be adjudicated under standard procedures. Assuming that there is no need for
additional evidence, a certification for review, or other questions, the new petition will be e
adjudicated within the average processing time for this type of petition (currently 60 b
days). These petitions will be processed in chronological order by date of receipt (or date
of fee acceptance) in accordance with O.1. 103.2(q).
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Second, despite the extraordinary circumstances leading to the Headquarfers—

directed hold, the Service assumes responsibility to promote job-creating and job-

preserving investments and is permitting a petitioner to withdraw a petition within the

hold after July 1, and file a new petition which clearly identifies the alien’s withdrawn
-petition. Such newly filed petitions will be reviewed by the “tiger team” in the order in .
which they are filed. The “tiger team” will only be able to complete the adjudication of m
petitions that are complete, require no additional evidence, and raise no questions about
eligibility under the law and regulations. Where additional evidence is needed in order to
complete the adjudication, the “tiger team” shall issue a Request for Evidence, directing
the alien to submit the evidence to the Service Center having jurisdiction over the new
commercial enterprise, and return the file to that Service Center.

Similarly, if necessary, the “tiger team” shall forward complex financial or
economic questions to Headquarters Adjudication (Business and Trade Services Branch)
for advice and return the file to the appropriate Service Center to complete the

_adjudication. A request for advice shall include a memorandum discussing the specific
issues which need to be addressed, relevant research, background or other information,
and shall, if possible, provide clear recommendations.

FORM 1-829 ADJUDICATION

The “tiger team” shall adjudicate petitions on Form I-829 to remove conditions,
filed at the end of an alien’s 2-year period of conditional status, in accordance with the
AAO decisions. In this regard, the Office of Legal Counsel of the Department of Justice
has verified that, under the plain language of INA section 216A, the Service lacks
authority to approve petitions to remove conditions for aliens who have entered the @
United States as conditional residents and whose petitions to remove conditions may be i
subject to denial because they fail to meet the requirements of the law.

The Service, however, has determined that an alien whose Form [-829 petition fails to
comport with the law may be provided with the opportunity to file a new petition that
does not contain the defects in their original filing within 90 days of the date of the
notification to intent to terminate status. Before a notice of intent to terminate status is
sent, the petition should be screened to determine eligibility to file a new Form I-526.
This process is not available to aliens whose petitions to remove conditions are denied
because the business in which the alien originally invested has ceased to operate or has
failed to create or preserve 10 full-time jobs in the United States or to an alien seeking to
invest in a different business. :

If an alien is degermined to be eligible, the Notice of Intent to Terminate Status
shall advise the alien that, if a new petition is filed within the specified time period and if

it is approved, the alien will be deemed to have remained in lawful conditional status and
may proceed to withdraw the old petition to remove conditions and to begin a new 2-year
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period of conditional resident status in order to fulfill the new petition to the Service
Center with jurisdiction over the iew commercial enterprise.

The notice of intent shall further advise the alien that, as section 245(f) of the
INA prohibits these immigrant investor visa conditional residents from adjusting status in
the United States, he or she must apply for an immigrant visa at a consular post abroad in
order to initiate the new 2-year period of conditional status. In addition, the alien must be
advised that, to establish eligibility for this process, the alien must demonstrate that he or
she: fully complied with the business plan in the original initial petition; sustained the
investment throughout the 2-year conditional period; was denied the request to remove
the conditions on their status because his or her original petition did not comply with the
law and the regulations, and; is basing the new petition on the same job-creating or job-
preserving United States business as the original petition.

Finally, service officers are reminded that, as stated in the field memorandums
of March 11 and May 21, 1998, immigrant investor petitions not subject to the hold
should be adjudicated in the same manner as any other newly filed petition; they are not
covered by this field memorandum. Pursuant to the May 21 field memorandum,
petitioners whose cases do not fall within the terms of the hold are to be advised of this
determination through routine procedures.

Questions regarding these field instructions, may be directed to Katharine A. Lorr

at HQADN, (202) 514-5014. The Offices of Naturalization Operations and Field
Operations have concurred with this memorandum. '
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