
REGlONAL CENTER-SPECIFIC ISSUES 

Standard: of Evidence 

8 CFR § 1 03.2 App·lications, petitions, and other documents. 
(b) (8) Request for Evidence; Notice of Intent to Deny--(i) Evidence of 
eligibility or ineligibility. If the evidence submitted with the app!l'i'cation 
or petition estabUshes eliglbllity, USCIS wi.ll approve the appl'ication or 
petition, except that in any case in which the applicable statute or 
regulation makes the approval of a petition. or application a matter 
entrusted to USCIS discretion, USC/S w_ill approve the petiti~n or 
application only if the evidence of record establishes both eligibility 
. and that the petitioner or applicant warrants a favorable exercise of 
discre·tion. If the record evidence establishes ineligibUity, the 
application or petition win be denied on that basis. 
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MATTER OF CHAWATHE 
l,n Preservati'on of Residence for Naturalization Proc,eedings 

A74 254 994 . 
'Decided by the Di'rector, Administrative Appeals Offi·ce, 

Ja~uary 11, 2006 

3. In admin~istra,tive immigrati:on proceedings, the applicant must prove by a 
preponderance of evidence that he or she is elig,ible for the benefit sought. 
Even if the director ·has some dou·bt as to the truth, if the petitioner submits 
relevant, probative, and credible evidence that leads the director to believe 
that the claim is "probably true" or "more -likely than not, •i the applicant has 
satisfied the standard of proof. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. · 
1989), followed. 

4. If the director can articulate a material doubt, it is appropriate for the 
d.irector to either request additional evidence or, if that doubt leads the 
director to believe that the claim is probably not true, deny the application or 
petition. 
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Active lnv9lvement 

8 CFR § 204.6 .ij) 

(5) To show that the petitioner is or win be en·gaged in the management of the 
new commercial enterprise, either through the exercise of day-to-day· 
managerial control or through :policy formulation, as opposed to 
ma:inta,in·ing a purely passive ro·le in regard to the investment, the petition 
must be accompanied by: . 

(:i1) A statement of the position title that the petitioner has or will have in the 
new enterprise and a complete description of the position's duties:; 

(:i;i') Evidence that the petitioner is a corporate officer or a member of the 
corporate board of diirectors; or 
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Acti.ve lnvolvem.ent 

8 CFR § 204.6 

0) (5) (U:i) If the new ente.rp·rise· is a partnersh!ip, either limited or 
gene.ral, evidence that the petitioner ·is ·engaged .in either direct 
management or pol.icy maki·ng activities. For purposes of this sectlon, 
if the petitio·ne:r is a limited partner and the limited partnershi,p 
agreement provides the petitioner with certain rights, powers, a·nd 
duties normally granted to limited partners under the Un·iform Limited 
Partnership Act, the petitione~ will be considered suffi:c·iently engaged 
i:n the ma·nagement ·Of the new com:merciali en~terprise. 
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Job Creation 

8 CFR § 204.6 

(j) (6) If appl!icable, to show that the new commercial enterprise has 
created or wiU_create em~ployment i~n a targeted employment a~rea, the 
petition :must be accom:panled .by: 

(i) l~n the case of a rural area, evidence that the new commercia~l 
) e:nterprise is principal:ly doing business withi~n a civil j:urisdic~ion not 

located withiin any standard metropolitan statistical a:rea as 
designated by the Office of Manage.ment a'nd Budget, or within any 
city or town having a popu:lation of 20,000 or mo·re as based on the 
-most recent decenn:ial census of the United States; or 
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/ 

0) (6) (ii) l:n the case of a hlgh ·unemploym.e.nt area': 

(A) ·Eviden.ce that the metropolitan statlstica~l area, the specific cou~nty 
withi:n a metropoUta~n statistical area, or the county in which a city .or. 
town with a .population of 2·0,000 or more is located, i'n which t'he new 
commercial en~terprise is pri:nci:pally doing business ·has experienced 
an average unemployment rate of 150· percent of the national average 

· rate; or .:' 
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Job Creation 

8 CFR § 2'04.6 I 

(j) (6) (ii) In the case of a high u:nemploym.ent area: 

·- IEASIESTIS:l (B) A lette·r from an authorized ·body of the government 
of the state in whi·ch the new comme-rcia;l e.nterprise is l·oca:ted yvh·ich 
certifies that the geog.raphlc or political subdivision of the 
metropoUtan statistical airea o·r of the city or town, with a population. of 
20,000 or more i'n wh~ich the enterprise i·s principally doing business 
has been designated a ·high unempl.oyment area. The l.etter must meet. 
the requirements of 8 CFR .204.6{il. 
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REGIONAL C:ENTER-SPECI'F'I,C ISSUES 

8 CFR 204.6(i) 

State designation of a high unemployment area. The sta~te government of any 
state of the United States may desig~nate a particular geograph:ic or poli'tical 
subdivis·ion located within a metropolita:n statistical area or within a city o·r 
town having a :population of 20,000 or more within such state as an area of 
high unemployment (at least 150 percent of the .national average rate). 
Evidence of such designation, including a descri·ption of the boundaries of 
the geograp.hic or political subdivision. and the method or methods by which 
the unemployment statistics were obtained, may be provided to a pros~pective 
aUen entrepreneur for submiss·ion with 'Form 1-526. Before a'ny such 
designation is made, an officia-l· of the state must notify the ... [Chief, Office· of 
Service Center Operations] .... of the agency, board, or other appropriate 
governmental bo~y of the state which s·hall be delegated the authority to 
certify tha.t the geographic or politica~l subdivision-is a high uneRipl.oyment 
area. 
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REGIONAL CE'NTE'R Q & A'S FOR 1-526/829 TRAINING 

Q. Can a single company (as o.pposed· to a geographlical region) be 
designated a "Regional Center"? 'If so,- what happens if that company 
relocates its operation to a d'iffere·nt County or State, does it automaticaUy 
lose its certification as a "Regional Center" and need to reapply for 
certification? 

Response: The term "regional center'' is not specifically defined in the 
statute and has been defined in .regulations very flexibly as "any economic 

. unit, public or private, which is invoiV,ed ,with the promotion of economic 
growth, including increased export sales, improved regional productivity, 
job creation, and increased domestic capital investment." The statute 
provides that·a regional center should have responsibility for a clearly 
defined and limited geographic area, which shall be described in the 

· proposal and consisten.t with the purpose of concentrating-pooled 
investment in the defined economic zones. Entity does not apply to a 
particular land area or geography, but to the individual "entity" which has 
or•oo~osea and and designation to be a regional center. 

~~ 
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As to the question- relating to the issue of "relocation" there is no requirement 
tha.t the responsible administrative party for a regional center entity be 
physically located-within the same locale as the geographic area 
encompassed by the regional center. However, the industry and 
geographic focus of the regional center's approval and designation must 
remain fully consistent with what is contained within its approval in terms 
of economic target industry and geographic area of focus. 

Q.- Can a geographical-region (as opposed to a single company) be 
designated a "Regional Center"·? ~ 

Response: No. However, there is no restriction within either the statute or 
regulations as to how many entities may be approved and designated to 
be a regional center regardless of whether their geographic area overlaps 
or is even identical. 
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Q. If the geographic area is covered by a certified Regional Center and if we 
have an identical busi.ness .purpose (e.g.,. a Senior Retirement FaciUty), and 
if we are located within the same Target Employment Area, would we still 
need to su~bmit an economist report W·ith each i~nd;ividual aUen investor 
petition? 

Response: ln_any individual investor case which is un-affiliated or not 
formally connected to a regional center entity, there must be clear 
probative evidence ofplanned creation of not fewer than ten (10) 

· permanent full time (35 hours or more per week) ide~?.tifiable direct jobs for 
. qualified employees (U.S. citizens or Permanent Residents of ti:Je U.S.). If 
the activity or enterprise and the investment is not made through or is not 
directly and legally affiliated/associated with an approved regional center 
for investment into an approved economic activity, the project mav not 
benefit from seeking credit for creating jobs "indirectly." An approved 
economic activity absent affiliation or association with or through an 
approved regional center entity wo·uld not qualify to be credited with any 
"indirect" job creation within the Pilot Program. 
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To be eligible to be ·credited with &'indirect" job creation, a formal proposal 
would need to be submitted to USCIS by which to separately apply for and 
obtain approval and designation as a new regional center entity from 
US CIS. A critical dimension r~lated to regional center approval and 
designation bv USCIS is that the approved regional center entity be aware of 
its inherent responsibilities with respect to the administration, oversight and 
vigilance to ensure that the purpose of the Pilot Program is sustained through 
evaluation and vetting of both proposed investmen't activities and the alien 
investors. 
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Ap integral aspect of the Pilot Program involves administration, operation and 
oversight through a regional center entity and the requirement for an . . 

approved regional center entity to apprise US CIS on its investment activities 
and alien in-vestors in order to show that its activities, investments, 
recruitment efforts, investors, opera:tions, etc., are continuing to meet the 

~ requirem.en.ts under the statute which govern the Immigrant Investor Pilot 
Program. Such· a responsibility is neither viable nor practical with respect to 
investments and investors not affiliated with or operating through a US CIS 
approved and ·designated regional center within the Pilot Program. 
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Q.. If we have an identical business pu.rpose but do not want to invest 
"tbroug:h" the approved regional center, would an economist report be 
needed for our.investors' EB-5 appUcations? If it would, can we utilize the 
same economist report for each EB-5 application in our program? 

Response: Filing individual investor petitions which are neither affiliated with 
or made through a USCIS approved regional center, even if they are 
individually supported by individual economic analysis, forecasting tools, 
feasibility studies and indirect job multipliers in support of an individual 
investor petition that is neither part of or within the purview of a 
designated regional center entity would cause such a petition to be in­
eligigible for claiming or being credited with any job creation 

· &'indirectly." Ra.ther, such an EB-5 alien investor would be required .to 
demonstrate not less than ten (10) identifiable udirect" new jobs within an 
identifiable job creating enterprise for qualified employees in the case of 
any such un-affiliated EB-5 alien petition. 
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Responsibility and authority to review~ adjudicate~ evalua;te and approve any 
economically or statis·tically valid forecasting tools rela.ting. to "indirect'~ job 
creation; including, but not limited to, feasibility studies, analyses of foreign 
and domestic markets for goods or services to be exported (if applicable), 
and/or indirect job creation multipliers a~ required by 8 CFR 204.6(m)(3) rests 
a.t ·the program level within US CIS at the stage of the regional center review 
process involving actual adjudication ofany application/proposal for USCIS' 
regional center designation. This is not intended and shall not be done on 

· anv case by case basis at the point of-adjudication of any individual investor 
pennon. ~ 
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Pursuant to the regulations a,t B. CFR 204.6(m)(4) and (5) jurisdiction for 
evaluating and rendering a determination regarding economically or 
statistically valid forecasting tools, including, but not limited to, feasibility 
studies, analyses of foreign and domestic markets for goods or services to be 

. exported (if applicable), and/or indirect job creation multipliers as required by 
8 CFR 204.6(m)(3) resides at a USCIS identified program level with respect to 
review and adjudication ·of applications seeking US CIS approval and 
designation to be a region.al center within the Immigrant Investor Pilot 
Program. Thus, anv individual immigrant .in·vestor who is not invest~ng 
through the en·titv which has been designated to operate as an authorized 
regional center by US CIS, then such an individual EB-5 alien investor may not 
claim or be accorded the option of claiming "indirect" job creation. 
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Q. Which steps can we skip i~n the Regional Center application process, if 
any~ si 1nce we are applying for Regional Center certification as a senior 
retirement facUity, which is a business purpose already approved for 
Regional Center desi·gnation? For instance, wouild we still need to submrit 
an economist report with our Regional ·cente·r application? Also, would 
the EB-5 foreign investor in our program sti'll need to obtain an economist 
report in order to establish he met the employment requirement? · 

Response: Any ent~ty applying ·for or .seeking US CIS approval and 
designation to operate as a regional center within the Immigrant Investor 
Pilot Program, must submit a full and complete proposal and 
application. There are no short cuts, abridgements, .or steps .which may be 
"skipped." All the "how to apply" instructions need to be fully and 
completely addressed and followed in applying for approval and 
designation from USCIS to be a regional center . . 
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Q. Regardless of whether or not we establish a Regional Cen~te.r, can the 
same 10 fuU time (direct or indirect) positions be attributed to more than 
one i,nvestor in the project? If so, how many iinvestors can benefit from 
the same 1.0 full time positions? 

Resoonse: NO "indirect" jobs may be attributed to any investor not investing 
through or in- affiliation with a U,SCIS approved and designated regional 
center entity. However, the regulations do allow un-affiliated partnerships 
comprised· of individual EB-5 alien investors "pooling" their capital into an· 

· aggregate for larger scale investment purposes into_ one or more job 
cre~ting enterprises without being affiliated with or investin.g through a 
regional center. However in such a situation, all the jobs must be "direct", 
full time, permanent, and for qualified employees. 
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Therefore, for example, if the· enterprise invested into is located in a TEA or 
Rural A·rea, and involves 25 EB-5 investors at not less than $500,000 per 
investor in the pool of $12.5 million, then there would need to be a total of not 
less than 250 direct full time new jobs for qualified employees to enable all 25 
alien investors .to meet the job creation requirement. If the direct job creation 
were less than the requisite 250 identifiable direct jobs for qualified · 
employees, then only the number of investors of the 25 who could be 
allocated not less'than 10 direct jobs will qualify. Once the 10 direct jobs per 
investor threshold can no longer. be met, then the balance of the other alien 
investor(s) in the pool.would not be found to have met the ·Critical job creation 
requirement. 
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Q. Do all10 direct or indirect full time positions need to be established 
im~ediately or can they be created at any thne over the 2-year Conditional 
Resident period? " 

Resoonse: Absent investing through or in affiliation with an approved· 
regional cen.ter, as noted above only indi.vidually identifiable 11direct" jobs 
for qualified employees may be counted. At the 1-526 stage, as explicitly 
required in the regulations at 8 CFR 204.6(j) (4) (B) a comprehensive 
business plan and supporting evidence must show that 10 full time 
permanent direct jobs for qualified employees will be created within the, 
next two-years, meaning that all 10 direct jobs per each EB-5 alien investor· 
must be shown and identified by the time the 1-829 petition for a ~~non­
affiliated" investor is filed with US.CIS to remove their conditions. 
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Has anyone got any Questions? . 

. ' 

Has a-:nyo:ne got any Answe·rs? · _ 

l.{) 
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If you. n~ee:d help, send yo·u.r ques·ti:oin.s to,: 

USC.IS Immigrant Investor Program 

in outlook e-mail~ o:r 

USCI.S.Immi'g_ra,nt·l:nvesto.rProgram~@dhs.gov 
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,Is it time for a break? 

How about lunch? 
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REGIONAL CENTERS & 
IMMIGRANT INVESTOR 

PILOT PROGRAM 
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Regional Center-Defined (PL 108-156, Dec. 3, 2003, 

117 Stat 1944 

• The term "regional center" is defined as "any economic unit, 
public or private, which is involved with the promotion of 
economic growth, including increased export sales, 
improved regional productivity, job creation, and increased 
domestic capital investment." 

• The statute provides that a regional center should have 
jurisdiction over a limited geographic area, which shall be 
described in the proposal and consistent with the purpose 
of concentrating pooled investment in the defined economic 
zones. 

• The establishment of a regional center may be based on 
general predictions, contained in the proposal concerning 
the kinds of commercial enterprises that would receive 
capital from aliens, the jobs that would be created directly or 
indirectly, and the other positive economic effects that 
would result from such capital investments. 
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REGIONAL CENTER REQUIREMENTS 
[8 CFR 204.6(m)(3)] 

• Focus on a geographic area 
• Growth via ~xport Sales, if applicable 
• Promote improved regional productivity 

• Create 10 direct or indirect jobs 
• Increase Domestic Capital Investment 
• Promote, market, publicize to investors 

• Positive impact on household earnings 

• Generate greater demand for business 
services, maintenance, construction 

USCIS Foreign Tratler, _fllVestlJI~' tllltl 
RegitJnal Center _Progra/11 
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Focus on a geographic region 
[8 CFR 204.6(m)(3)(i)] 

- It is helpful that a proposal addresses the 
geographic region by: 
• Clear narrative description 
• How it's a contiguous geographic area/territory 
• Visually as reflected on a map with clearly detailed 

geographic territorial boundary lines (color coded) 
• That clearly delineates any TEA's and/or RA's 

which are within the Regional Center's boundaries 
from areas that are not . 

USCIS Foreign Trader, Investor and 
Regional Center Program 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Changes in the law relating to 
Regional Center pilot program 

• 2000 Changes in law 
• Export Sales no longer mandatory 

• 2002 Changes in law 
• General Business Plan to be contained in 

proposal 
• Regional Center must have jurisdiction over 

limited geographic area 
• Concentrate pooled investments in defined 

•· · 21 economic zones 
i:-~ • 2003 Changes in law 

. ~ 

• Extended Pilot Program to 2008 
• Authorized USC IS to give priority to 1-526 petitions 

filed under the pilot program. 
IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



~ TEA's, RA's and Other 
=}·. -TEA: Geographic area with population 

! .. , ~~, greater than 20,000 with unemployment rate 
1~1 ,.:! 150°/o of the national unemployment rate. 
l:·~-~;c;i • RA: Geographic area outside of a MSA or 
p.f·'~.J the outer boundary of a city with a population 
l .... :~, · more than 20,000. 
' 

- Investment threshold for a TEA or RA is 
$500,000 per alien investor. 

-Outside a TEA or RA, investment threshold is 
$1 million per alien investor. 

:.. '\ ' 
' < ·_ .. ·_l 

- If RC includes TEAs or RAs, it should clearly 
delineate them from Non-TEAs/RAs. :$. . .'·: .; I 
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r . "t1 Key Advantage- Indirect Jobs 
~ .· .. , i·_! · 1. Job creation methodology/model should be 
~ ·-~- · · supported by sound and accepted economic 
r ,;i "~ 1 forecasting tools for the specific geographical focus 
· '~"": ·. i of the Regional Center. Also should be able to 
~-~(l:·,.·j

1 

predict impact on regional economy. 
t .. ·:·: ; ~:;·/, 

I· :·-. .>/' .· · • 2. Examples of tools or models that have been 
':. :-.·,_J accepted: 

"' I 

--~'·_·:, _. .,;_I • Impact Analysis for Planning (IMPLAN) 
. ; : .. ; :~ ··:: :! 

·' .>' • RIMS II .. 
~ c - :. • :.. • 
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• Models specially created by Economists that 
are economically sound. 

• Other generally accepted economic models .. 

USCIS FlJreig11 Trader, II1vestor and 
Regional Center Progra111 IIUSA DOC#0012012 via FOIA 
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Should Clearly Reflect Basic 
EB-5 Requirements/Criteria 
tt Provision for: 

• Requisite Investment capital value threshold 
($500K vs. $1 million) 

• Active investment provisions 
• "New" job creating business 
• Rescuing a "troubled" business 
• Reorganizing/restructuring an existing business 
• Lawful Source of Funds 
• Investment capital at risk 
• Active involvement of Alien Investor 
• Creation of 10 full time jobs (directly or indirectly) 
• Satisfies lzummi (22 I&N Dec. 169, 1998) 
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Helpful documentation in a Regional 
Center Proposal 
• A sample agreement or investment offering memo between 

Regional Center & Alien Investor which lays out key 
elements of investment in terms of risk, direct investment, 
describing nature of alien investor's "active" involvement, 
with NO redemption, buy back, or loan arrangement 
between alien & enterprise. 

• A proposed escrow agreement that describes solely the 
investment capital at risk (e.g., does NOT include funds for 
attorney or other service fees) . 

• Clear promotional marketing plans and strategies. 
• Business Plan should describe how Regional Center will 

use investment capital for financial gain & job creation. 
• Description of the types or kinds of job creating businesses 

that will be invested in, and how the Regional Center will 
focus on specific industries. 

USCIS Foreign Trader, Investor & Regional Center Program 
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Helpful Documentation (Continued) 

• Describe the organizational structure of the 
commercial enterprise (e.g., LLC, LLP, Inc., etc.). 

• Describe amount of capital the alien investor will 
be required to invest. 

• Describe the timing of the investment. 
• Describe alien investor's ownership interest and 

expected percentage of profit. 
• Describe the roles and responsibilities of all core 

agencies or organizations in a proposed Regional 
Center's operation. Also provide executed 
agreements or MOUs that clearly define, describe 
or specify the relationship, responsibilities, and 
obligations. 
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Immigrant Investor Pilot Program 

• The lrJlmigra.n.t :l·nvestor F?ilot Program ("Pilot 
Progra·m") was created by Section 61'0 of th~e 
D:epartments :of Com.merce, J·usti._ce, a.nd State.,. 
the Ju·diciary, a:nd Re~l,ated Agenci.es _ 
Ap~propriatio~ns Act of 1993 (Pu.b. L.1 02-39'5, 
Oct. 6, 1992, 10:6 Stat. 1874), as amen,ded. This 

- is differe;nt in certain ways from th:e bas;i:c EB-5 
i.nvesto:r program. 
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.··Pilot Program 

• The PHot Program beg·an· in·accord~a·n~ce with a 
Co:ngressioinal mand;ate aimed at sti·mulati~ng 
econ,o~mic activity an~d creati~ng jobs for U.S. workers, 
whiile sim,ulta,neo~u·sly affordin:g eligi.b~le a-liens th~e 
. o~pportu·nity to _becom:e lawfu .. l permanent resid·ents. 

• Through this program, foreig:n in:vestors are 
e~ncoura·ged to invest fun·ds ;in the United States 
thro:ugh investme~nts affiliated with an economic u:nit 
known as a "Regional Center." 
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Pilot Program 

• Immigrant lnvesto,r Pilot Progra.m is defined in 
th:e statute but r)Ot w.ithin INA 203(b )(5) or the 
E'B-5 regulatio;ns at 8 CFR 204.6 or 8 C·FR 216. 

• The Pilot Progra:m. has been utilized si·nce its 
inception as a program in which designated 
Regi·onal Centers facilitate pooled inve·stments 
by alien investors within a focused geog:raph-ic 

• reg1o1n. 
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Pilot Program- Re,gional 
Center Defined 

• A Regional Center is defined as any 
econ,omic unit, piubl:ic o~r pri'vate, en.gaged 
in the promot~ion of economi~c growth, 
,including increased export sales {if 
appHcable), improved regional productivity, 
Jo·b creati~on and: increased domestic .'capital 

investment. 
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Form 1-924 Adjudication: 

• ·Form 1-.92'4 applications may be filed on. 
be·half of a Reg.ional Ce!nter seek.in·g: . 

• An in.itiaJ ·Reglo~n.al Center designation; 

• An a.m;endment request to expand the 
de·sign~ated 'Regio.nal Center's g.eographic or 
.capital i.nvestment scope, to provi·de an 
exemp;lar 'Form. 1-526 petition for ·USC IS 

· revi:ew, or to amend other aspects of th,e 
. designation relating to th·e o;peration of the 
Regional Center. -

• 
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:Key Requirements of a 
Regional Ceriter Proposa:l: 

• A. Focuses on a co~ntiguo.us .geograp~hical __ 
regio,n ·of the .United State:s; 

• B. Promote.s economic growth thro·u·gh: 
' 

·• 1. increased export sales (if any), 

• 2. improved regional produ~ctivity, 

·• 3 .. jo·b creation, and 

• 4. increased domestic .ca~pital investment. 

U.S. Citizenship 
and hnmigration 
Services 

7 

I 
v· 
N' v: 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Key Requirements of a 
Regional Center Proposal: 

• C. Provi:de,s in verifiabl~e detail h~ow jobs will 
be created indirectly. 

• D. Provid,es -a detailed state:me·nt 
regarding the amount and source of capital 
which has been committed to the Regional 
Center by the sponsors/principles of the 

.I 

Regiot1al Center . 

• 
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Key Requirements of a 
Regional Center Proposal:. 

•· E. Provi·des a d·escri·pti~on of the pro:motio·n,a·l 
efforts take·n an.d ,plann~ed by th.e 
spons·ors/princip.les of the Regional Ce:nter. 

···1.'Website, lnternet advertising; 

• 2. D~ire.ct mailin~gs; 

• 3. N:etworki;ng; 

•· 4. Foreig:n c.o:ntacts/ag·ents; 

• 5. Conventions. or trad:e shows, etc ... 
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Key Requirements of a 
Regional Center Proposal: 

• F. Contai;ns a. deta1iled pred,icti·on regard·ing the man1ner i1n 
whi·ch the regiional center will have a positive impact on the 
regiona·l or national economy throug'h: 

• 1. :increa·sed house.hold earnings., 

• 2. greater demand: for b:usi1ness s·ervices, 

• 3. greater demand for utiliti·es, 

• 4. greater demand for mainten·ance a:nd repa~ir, and. 

• 5. greater demand for constructio·n both within and witho;ut the 
region.al c~nter. 
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.i . 

Key Requirements of a 
Regional Center Proposal: 

• G. Is sup,ported _by econo~mically or statistically 
valid_ forecasting tools, including, but not ltm~ite.d 
to: 

• 1. Feasibility stud_ies, 
- - . 

• 2 .. An:alyses of foreign and dome·stic markets for · 
goods or services, an·d/or 

• 3. Multip~lier tables. 
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Form·l-924 Adjudication: 

• The Form 1-924 appl.ication should· 
con-tain m.aps, charts or w·ritten 
·descr:ipti~ons that ·docu-ment th,e p~roposed 
or amended geographic area for the , 
'Reg.ional Center . 
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Form 1-924 Adjudication: 
/ 

• Remind~er: TEA determin.ations are not made 
within ·Form 1-924 a.pplicati!ons. W'h:ether a 
given capital' investme:nt meets the TEA , 
requirements is determiri:ed withi:n the Form 1-
526 a~dJudicatio:n. Howeve~r, it is h:el,pful to 
know if a Regional Center plans to offe·r 
investm:ents within TEAs as this fact may 
impa~ct th~e Regional Center's job creatio~n 
estimates. 
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·Form 1-924 Adjudication: 

• Re.minder: A Regional center is not merely 
a defiiled g;eographic area but rather a 
business entity in charge of coordinating 
fo~reign investm~ent w·ithin the a.rea in. 
com·pliance with EB·-5 related immi.g.ration 
statute and regulation. 
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Form 1-924 Adjudication: 

• The ·Form l-924 application should 
· demonstrate that the Re·gional 

,_ 

· Center will be wen poised tb make · 
a substantial economic impact in 
compliance with the EB-5 statute 
and regulations. 
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Key Requirements of a 
Re·giona·l Center Propos.al: 

•· The Form 1-924 application should . 
provide enough detail to make a 
determination that EB-5 capital · 
investments that a·re affiliated with; 

· the Regional Center will create the 
required 1 0 jobs per investor in order 

. to support the.immigration.efforts of 
the investors . 

• 
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Key R-equirements of a 
Regional Center Proposal: 

• A sound economic_·analysis, model, 
· prediction, or forecast based on 
· .. defensible economic reasoning and 

a reliable statistica·l methodology. 
Such an analysis starts with a 

· credible business plan that is the 
source of the inputs into the 

. analysis. 
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Key Requirements of a 
Re·gional Center Proposal: 

· •· The Form 1-924 a:pp'Hcatiio:n shbu.ld be su:pported by a 
:bu:si,ness plan describing the ind:ustry cl~usters or / 

· ·bu~sJness focu~ses for EB-5 investme·nts. The 
bu:si~ness ·plan should co:nta:in sufficient detail to 
sup.port the eco~nomic .a:nalysis for job creation within 
ea·ch ·in.dustry categ:o~ry . 

• 
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Direct v. Indirect Jobs 

• Direct ·jobs are actual id:entifia~b;le jobs for qu'alified 
··employees located w·ithin the commercia,l enterprise iinto 
which the ·~·B-5_iln.vestor has directly i:nvested hi:s or her 
capital. 

• Indirect jobs are tho·se job·s s·h:own to h·ave been created 
. collaterally. or as,a res·u;lt of capital i1nvested in a 

commercial enterprise affiliated· w·ith a regi.onal· ce·nter by 
an EB-5 investor . 

• 
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• 

Form 1-924 Adjudication: 

Rem:inder: 8 CF'R 204.6(g)(2): Employment crea.tion 
allocation. The tota~l number·of full-ti:me positi·o·ns created for 
q1ualifying employees shall be alilocated solely to those anen 
e,ntre·prene:urs who have· used the establish:ment of the n·ew 
commerciaLenterprise as the basis of a petitio:n o,n Form 1-

/ 526. No a'llocation need be mad,e among perso·ns not seeking 
cl~assification under section 203(b )(5) of the Act or a:mong 
non-natura1l persons, either foreign or dom~stic. USC IS shatl 
recognize any r~a·sonable agreement m·ade··among the a~Hen· 
e:ntreprene:urs (i1n regard to th·e ,identification a:nd alllocation of 
such q.ua:lifying position:s. 
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l . 

Form 1-924 Adjudication:.· 

• Th~e :Form 1-924 ·a.ppl~i~catio!n should 
dem.onstrate that the Region~ai,_Center will 
ta_k·e steps to ens.ure that the _EB-5 investors' 
fu~nds _a:re "la-wfully obtain·ed'' in o~rder to 
su:·pp:o~rtthe immi.gratio~n efforts of its. 
investors. Most s,uccessful: Reg.ion;a·l Cente.rs 
have a strategy_ and pl.an to con,dulct "due 
diligence'" on EB-5 investors' source of 
funds. · ·, 
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Form 1-924 Adjudication_: 

,. The Form 1-924 applicatiof1 should 
' ' 

dem~on.strate that inve·stors in th,e capital 
investment projects affiliated with the 
Regional Center will invest the full amount 
of the funds needed to meet the statutory 
·investment threshold, and that the 
-investme,nts w~ill b·e "at risk"-_ in ord'er to 
suppo;rt the im.mi:g:rati:o·n effo:rts of th·e 
in.vestors. -
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Key Requirements of a 
Regional Center Proposal: 

• Memorandum of U·nderstanding, l·ntera·ge·n:cy 
Agreement, Contrajct, Letter of lnte:nt, or sim:il,ar 
agreem~e-nt to ·be-entered into with any other 

_ pa·rty, a~ge:n·cy or organ·iz·ation to en:gage in --
activities o,n be~h:alf of o~r in th·e name of the 
Regi~o·nal Center. 
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~Re·gional C~nter Adjudications -. 
EB-5 Compliance: 

• USC IS is striving to· streamline the EB-5 
adjudicative process (see the 12/11/09 
m~emo.) A Regional Center, if designated, 
shou·ld :be well positio;n~ed to .ai~d its 
i·nvesto!rs in compl·ying with: the und·erlying 
requirements for the approval of their 1-
526 petitions and later on their, l-829 
petitions.· 
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Key Requirements of a 
Regional Center Proposal:, 

• · T.h~e Form 1-924 app:lii:cation. s~hould inclu:de man.y; if 
not all, of the fol''owing samiple or draft docum·er1ts, 
for the co-mmercial enterprise(s): 

• ·Operating· Agreem.ent; 

• Partnersh·i,p Agreement; 
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. Key Requirements of a 
Regional Center Proposal: 

~· S:ubscription Ag:reement; 

• Escrow Agreement an:d ln·structions, and, 

• Offering ·Letter, Me~mora;n,dum, Confi.de:ntial 
P'rivate Placement Memorandum, or sim-ilar 
offering ·made in writi-ng to an imrni~grant investor 
through.th·e regi~onal center . 

• 
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Form 1-924 Approval Procedures 

,_ 

• Form 1-924 approval notices must outlin.e the nature and scope of the 
EB-5 capita.l investment procedures which have -been approved in the 
Regional Center's designation. 

• l.f the Form 1-924 appliication in·volves a request for an amendment of 
a previ,ously approved Reg:i'on·a:l Cen,ter, then the Form 1-924 a:pprova1l 
notice should. outHne the nature and scope of the EB-5 capital 
investment procedures that have been newly .a·pproved as weH as the 
residua:l eleme·n:ts of the designati:ot:J that remain approved. Example 
- If the amended ap:plication was approved fqr additional ind·ustry 
clusters i:n which EB-5 capital investments have been made, then the 
approval notice should identify the previously approved industry 
clusters, as well as the newly approved industry clusters. 
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Form I-924 Approval Procedures, 
Cont'd 

• ·If the a:mendrnent request in·vorves the revi.ew of an exemplar Form 1-
526 petition, the·n the ap:proval notice ~hould identify the specific 
documents and th.ei:r version dates that were reviewed. 

• T.he approval notice should also include a rem:inder to th.e Regiona·l 
Center regard~ing th.e Form I-924Afiliing requirement that commences 
for •FY2011 .. 

• This document must be s:ubmitted i·n su:pport of all Form 1-526 
petitions tha:t claim affiliation with the Reg;ional Center. 
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_) . 

Form I-924A Supplement 
,. The Form I-924A, S,u·ppl:ement to Form 1-924, will be the vehicle for a 

yearly RC reporti:ng requirement pursuant to newly amended 8 CFR 
204.6(m)(6). 

' . 

~ Each approved ·Rc win be required to file the I-924A to report RC-
related activities for the precedi;ng fiscal year within 90-days of the 
end of the fisca·l year (on or before December 291h of the ca,Jendar / 
year in which the fiscal year ended.) 

• The submission of Form 1-924A win not be required-to .report on 
RC E·B-5 activity i:n FY10, but will be required to be filed by all 

--------,---. appFeved-RCs-for-f:¥1-1-on-or~before-December-29.,-201_1_ .. ______ _ 

• There is no fi:l'ing fee for the Form I-924A. 

• USC IS plans to publish summarized RC data i~n order to be 
> responsive to requests for th-is information from a broad spectrum of 

USCI'S's extern·al stakeholders, to .include members of Congress, 
other federal ag.encies, state agencies, a!nd major media ou~tl·ets. 
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/ 

. Proposed I-924A, Cont'd 

• US~CIS plans to pu~blis·h data provided ea~ch yea1r ~by an· 
designated regional centers, to incl!u~d:e attributes of the 
RC-a.ffi~liated capital i~n~vestments, ·such as: 

1. the geographic areas and industry categories receiving iinvestme·nt 
capital; 

'-

2.. The vol:u:m.e of regional ce·n:ter affiHated:cap.ita;l ~invested~., and·;. 
----

3. The num.ber ·of jobs created or ma~ilnta:ined· as a result of th·e capital 
investments. 

This summarized data will be published on the USCIS W·eb site for 
each ~isca·l year fo'llowin.g the publishing of th.e Form, I-924A. 
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Form I-924 Termination Procedures 

• usc1·s ma:y terminate the status of an a·pproved RC under the 
termination: procedures provided in 8 CFR 204.6(m)(6), upon a 
determination that the RC no longer serves the purpose of the Pilot 
Program by promoting econo:m.ic growth, incl,ud~ing increased export 
sales, improved· regional productivity, job creation, and :increased 
domestic capital investment. 

• U·SCI:S.m:ust no.tify th:e R. C througih the issuance of a Notice of Intent 
. to Terminate (ITT) of the reasons for termination and provide th.e RC 

with. 30 d·ays to provide evidence in rebuttal of the issues raised in 
the .ITT. 

~ 

• If USC IS determines that the RC's participation i:n the Pilot Program 
should be term~i'nated, u·sc:IS s:haU notify the RC of the decision and 
of the reasons for termination. As provided in 8 CFR 1 03.3, the RC 
may appeal the d·ecision to USCI:S within 30 days after the service of 
noti.ce. 
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Form I-924 Termination Procedures, 
Cont'd 

• USC IS wilt notify the pub,lic via. the US~C.IS website of the 
termination of a·ny previ:ou~s:ly a~pproved RC, upon th.e 
completion of the administrative appeals process in the matter, 
if any. 

• ·If USC IS determines th·at the RC's response to the ITT 
overcom'es the reasons for termi.nation, then USC IS shall 
affi:rm the aip.proval of RC's des~ignation for participation in th:e 
Pi·lot Program in writi.ng. 

• Note: Amended 8 CFR 204.6(m)(6), effective 11/23/2010, 
provides for the termination of an RC using the procedures 
outnned above if an RC fa,ils to provide an RC fa:ils to su.bmit 

· requ:ired information of its EB-5 activ~ities (Form I-924A). 
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Economic Analysis & Multipliers 

• What's the goal of an econ,omic a:na.l,ysis? · 
• For EB-5-JQ,B CREATION 

•· What is a~n lnput-Outp·ut mode:l? 
• A mathematical representation of our entire economy and the 

interconnections among consumers, businesses, government & foreign 
suppliers .. 

• What is a multi~pl!ier? 
• A new, expanding, or contracting industry can have impacts beyond the jobs 

and income generated by the original project. A multiplier is a single number 
which summarizes the total economic benefits resulting from a change in the 
local economy. 
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E,conornic Connections 

S:uppliers 
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Multipliers--Critical Concept 
Auto Industry Example 

Direct Jobs=Auto Workers Indirect Jobs=Steel Workers 

Induced Jobs=Bakery Workers 
U.S. Citizenship 
and Immigration 
Services 
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The Big Picture 

• Using multi'pl,iers to esti:mate impacts requ1ires the user to 
provid:e detai~led in:formatio;n including: geograph'ic sco_pe, 

· i:ndustry data, aind initial changes i1n output, employment, & . 
earn1ngs. 

•· This information· stems from a we:ll·-reasoned b:usiness plan'. 

• Use publicly available sources for d:ata. 

• To ensure analysis is readi:ly reproducible include source data 
and RIM~ II tabl:es (if appHca·b.le). " 
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· How to use Multipliers for EB-5? 

• Diirect J'obs Method 
• Several Methods to cal·culate 

• Sq·uare Foot per employee 

• :Earni:ngs method 

• B:usiness P·lan estimates 

• Capital ln·vestnient 
' 

• Straight forward 
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Direct Jobs 
Square Footage Method 

__.-- • r 

U.S. Comm!erc:ial Regional Center · 
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Important Concepts 

Household lincom.e is the su1m of money i:ncome received in the 
ca:lendar year by all ·ho:useh·old members 15 years old and 
over, inclu~di1ng house~h·old members not re·lated to the 
householder, people liv:ing a~lo;ne, a:nd other nonfam.Hy 
househ·old mem:bers. l'ncl:ud~ed: i:n the total are am_ounts 
reported separately for -wage or sal.ary income; net self­
emplioyment :inco,me; i.nterest,. dividends, or net renta!l or royalty 
inco·me or income fro~m estates a~nd trusts; Social: Security or 
RaHro·ad Retirement incoime; Su:pplem.ental Security l.ncome 
(SSI); publ'ic assistance or welfare payments; retiremen~t, 
survivor, or disabil,ity pen:sions; and a:ll other income. 
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/ 

Important Concepts 

Per Ca:pita :Income is the mea·n income computed f.or every 
ma:n, woman, and c:hiild :in a geog:rap:hic area. It is d(erived by 
dividing the total iii)Come of an peo.ple 15' years old and over in 
a geographic area by the total populati.on in that a-rea. N.ote --

. income is not collected for peop.le under 15 years o·ld even 
thoug:h, those peo:pl~e are in,cluded· in the denomi~nator of :per~. 
ca:pita in.corne. This meas:ure is rounded to the nearest who·le 
dollar. U:nliike med:ia~n household income·, which i:s estimated 
annually for sta~tes a·nd counties, per capita income is available 
onl·y for 199.9. 
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Important Concepts 

E'arnlngs ·co.nsists. of: gross mo~ney wage or salary i1nco·me; 
in·clu·ding comm,issions, tiips aind cash bo.nu~ses, 'before 
dedu:ctions; net i:ncome from nonfarm self-emp·loyme.nt (gross 
receipts min:us .busi:ness expe·nses); and net income from. fa1rm 
sel:f-e·mployme·nt (gross recei.pts .mi1nu·s farm expenses) . 

• 

U.S. Citizenship 
and Immigration 
Services 

10 

0 
ID 
'<t 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Direct Jobs 
. Earnings Method 

CCA.E Regional Center Amendm~ent 

Case Stu·d.y 
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. Direct Jobs J . 

. B.usine:ss- Plan Method 

.Northern lllino~is Regional Center· 

Cas.e Study 
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Capital Investment Method 

·CMB, Ex.po.rts A.m.end.m:en·t 

;Case St~ud·y 
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Common Pitfalls 

., Defining the study are,a incorrectly 

• Com
1
pa1ring ap:pl:es to oranges 

• Avera,gi1ng multiipliiers 

• Treating empl:oymen,t i1m~pacts as FTE 

• Doubl:e counti!ng· direct im,pa:cts 

• Incorrectly identifying i:niti·al imp·act~ · 
'-.. . 

• Confuse forward liin1kages with backward l1inkages 

U.S. Citizenship 
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Geography 1 0 1 
Census Bureau's Hierarchy 

Uln ited States 

Regi·o~n 

Division 

State 

County 

· Cou:nty subdivision 

P:lace 
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Competing Geography 

• Reg1io:na~1 Cen,ter Geogra1phy Focus-BI:G 

• TEA Geograp.h_y Focu·s-SMALL _ 

• Metropollita·n Statisti·c·al Area 
• must have at least -one urbanized area of 50·,.000 or moFe inhabitants 

• Micropolita~n Statirstica~l Area 
• at least one urban cluster of at least 10,000 but less than 50,000 population · 

• Exampl,e-mixing geogra.p.hy from Miia:m.i RC case 
• Miami-Dade County 2,3·85,876, 

• Miami-Ft Lauderdale-Pompano MSA 5,501 ,752 
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SantaCruz 
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County 

Ventura 

Kern 

San Bernardino 

LA 

Orange 

Riverside 

San Diego 

Imperial 

Tulare 

Kings 

Fresno 

U.S. Citizenship 
and Immigration 
Services 
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TEA Issues 
(Annual Average 2009) 

Population 

831,587 

817,517 

2,055,766 

10,363,850 

3,121,251 

2,088,322 

3,146,274 

176,158 

435,254 

154,434 

931,098 

Unemployment % 

10.0% 

14.4% 

13.0°.4 

11.6% 

9.0% 

13.6% 

9.7% 

28.2o/o 

15.3% 

14.6o/o 

15.1% 
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How to Calculate a Weighted Average 
'' 

County Civilian Labor Force (CLF) # of Unemployed . I 

Ventura 431,300 43,100 

Kern 366,900 ' 52,800· 

San Belinardino 864,300' 11,2,700 

LA 4,896, 1'00' 567,500 

Orange 1,594,200 - 143,200 

Riverside 91.3,900 123,900 

San Diego 1,557,400 1'51,,300 

.Imperial· 76,200 21,590 

Tulare 205,400 31,400 

Kings 61,200 8,900 
I 

Fresno 438,700 66,200 

Total 11,405,600 1,322,500 

Total # Unemployed I Total CL~F = Unemployed Weighted Average 

1 ,322,500 I 11,405,600 =: 11.6% 
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Other TEA Issues 

·•' Sea,son~allly adjusted data 

· • Ann,uail averages 

· • RoUiing· annual· a·verages -

• M:on~thly vs. a'nnru.a1l 

• Geograp:hy 

• Census Tract cautio·n 
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Research Techniques 

.• How.t.o re·cognlze.g~ood.o~r bad sou:r·c.es? 

· • How to l:ook ·for informat:io.n? 

• Whe·re t.o-l~ook for good inform.a.t:i:on? . 

• 
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Where to get more information? 

• Burea·u of .Eco,nomic Ana1lysis 

• Census Burea·u 

·• Burea·u of La~bor Statistics (LA·US) 

•. Sma1ll Business Adm'in:istra~tion 

• Na!tional Associations · 

U.S. Citizenship 
and Immigration 
Services 

22 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Using RIMS II Multipliers 

If you have: Then use this multiplier: 

Initial change in number of jobs Direct-Effect Employment 

Initial change in household earnings Direct-Effect Earnings 

Change in final demand Final Demand: Output, Earnings, Employment* or Value-Added 

*Final demand employment multipliers represent change in jobs per $1 million change in final demand. All 
other final demand multipliers are based on a $1 change in final demand. 

U.S. Citizenship 
and In1.migration 
Services 

23 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Important Concepts 
Source: Bureau of Labor Statistics 
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MATERIAL MISREPRESENTATION & FRAUD 

Public Law 107-273 introduced the terms ''material misrepresentation,. Where the 

Form 1-526 or subsequent 1-829 contains a "material misrepresentation", wherein a 

statement or representation in an eligible alien's Fonn 1-526 or 1•829, as originally filed 

or supplemented, or any accompanying documentation, which is detennined in USCJS' 

discretion to be both false and a statem~nt or representation Which USCIS reasonably 

' 

would attach importance in determining whether to grant the petition, without regard to 

the petitioner's or any other person's intent or to whether. or not US CIS detrimentally 

relied upon the ::;tc;~.tement or representation. Material misrepresentation also includes an 

omission that has the effect of making any material representation in the Fonn 1-526 or I-

829 or accompanying documentation false. As an example, if the alien failed to mention 

in his or her 1-526 petition tha.t the alien's investment capital was to be guaranteed to be 

redeemed, or paid back in full by way of a v,erbal promise or a separate written 

commitment not contained in the petition's supporting documents, or that. the alien's 

investment capital had been returned to the alien prior to the filing of the alien's Fonn 1-

829 petition, then the alien's claim in the petition that he or she had substantially 

complied with the capital investment requirement would constitute a matericd 

misrepresentation. USCIS fonnulated this ·definition of material misrepresentation from · 

. its common law meaning. See Kungys v. U.S., 485 U.S. 759 (1988). [In a concurring 

opinion, the court held that a misrepresentation was material if a reasonable man would 
. 

be influenced by its existence or nonexistence i11 detennining his choice of action.] 
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INA: ACT 2l6A- CONDITIONAL PERMANENT RESIDENT STATUS FOR 
CERTAIN ALIEN ENTREPRENEURS, SPOUSED, AND CHILDREN 

Sec. 216A. [8 U.S.C. 1186b] 

(a) In general.-

(1) Conditional basis for statys.-Notwithstanding any other provision of this Act, an alien 
entrepreneur (as defined in subsection (f)(1 )), alien spouse, and alien child (as defined in 
subsection (f)(2)) shall be considered, at the time of obtaining the status of an alien 
lawfully admitted for permanent residence, to have obtained such status on a conditional 
basis subject to the provisions of this section. 

· (2) Notice of requirements.-

(A) At time of obtaining permanent residence.-At the time an alien entrepreneur, alien 
spouse, or alien child obtains permanent resident s~tus on a conditional basis under 
paragraph (1 ), the Attorney General shall provide for notice to such an entrepreneur, 
spouse, or child respecting the provisions of this section and the requirements of 
subsection (c)(1) to have the conditional basis of such status removed. ' 

(B) At time of required petition.-ln addition, the Attorney General shall attempt to provide 
notice to such an entrepreneur, spouse, or child, at or about the beginning of the 90-day 
period described in subsection (d)(2)(A), of the requirements of subsection (c)(1). 

(C) Effect of failure to provide notice.-The failure of the Attorney General to provide a 
notice under this paragraph shall not affect the enforcement of the provisions of this 
section with respect to such an entrepreneur, spouse, or chi.ld. 

(b) Termination of status if finding that qualifying entrepreneurship improper.-

(1) In generaL-In the case of an alien entrepreneur with permanent resident status on a 
conditional basis under subsection (a), if the Attorney General determines, before the 
second anniversary of the alien's obtaining the status of lawful admission for permanent 
residence, that-

(A) the investment in .1Lthe commercial enterprise was intenqed solely as a means of 
evading the immigration laws of the United States, 

(B) (i) .1Lthe alien did not invest, or was not actively in the process of investing, the 
requisite capital; or 

(ii) .1Lthe alien was not sustaining the actions described in clause (i) thro1,1ghout the 
period of the alien's residence ih the United States; or 

(C) the alien was otherwise not conforming to the requirements of section 203(b)(5), 
then the Attorney General shall so notify the alien involved and, subject to paragraph (2), 
shall terminate the permanent resident status of the alien (and the alien spouse and 
alien child) involved as of the date of the determination. 
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(2) Hearing in removal proceeding.-Any alien whose permanent resident status is 
terminated under paragraph (1) may request a review of such determination in a 
proceeding to remove the alien. In such proceeding, the burden of proof shall be on the 
Attorney General to establish, by a. preponderance of the evidence, that a condition 
described ih paragraph (1) is met. 

(c) .Requirements of Timely Petition and Interview for Removal of Condition.-

(1) In generaL-In order for the conditional basis established under subsection (a) for an 
alien entrepreneur, alien spouse, or alien child to be removed-

( A) the aiien entrepreneur must submit to the Attorney General, during the period· 
described in subsection (d)(2), a petition which requests the removal of such conditional 
basis and which states, under penalty of pe~ury, the facts and information described in 
subsection (d)(1 ), and 

(B) in accordance with subsection (d)(3), the alien entrepreneur must appear for a 
personal interview before an officer or employee of the Service respecting the facts and 
information described in subsection (d)(1 ). 

(2) Termination of permanent resident status for failure to file. petition or h~ve personal 
intervieW.-

· (A) In general.-ln the case of a.n a.lien with permanent resident status on a conditional 
basis under subsection (a), if-

(i) no petition is filed with respect to the alien in accordance with the provisions of 
paragraph (1)(A), or 

(ii) unless there is good cause shown, the alien entrepreneur fails to appe.ar at the 
interview described in paragraph (1 )(B) (if required under subsection (d)(3)), the· Attorney 
General shall terminate the permanent resident status of the alien (and the alien's 
spouse and children if it was obtained on a conditional basis under this section or 
section 216) as of the second anniversary of the alien's lawful admission for permanent 
residence. 

(B) Hearing in remoVal proceeding.~ln any removal proceeding with respect to ari alien 
whose permanent resident status is terminated under subparagraph (A), the burden of 
proof shall be on the alien to establish compliance with the conditions of paragraphs 
(1 )(A) and (1 )(B). 

(3) Determination after petition and interview.-

(A) In generaL-If-

(i) a petition is filed in accordance with the provisions of paragraph (1 )(A), and 

(ii) the alien entrepreneur appears at any interview described in paragraph (1 )(B), the 
Attomey.General shall make a determination, within ~0 days of the date of the such filing 
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or interview (whichever is later), as to whether the facts and inforri'lation described in 
subsection (d)(1) and alleged in th~ petition are true with respect to the qualifying 
commercial enterprise. · 

(B) Removal of conditional basis if favorable determination.-lf the Attorney General 
determines that such facts and information are true, the Attorney General sha_ll so notify 
the alien involved and shall remove the conditional basis·of the alien's status effective as 
of the second anniversary of the alien's lawful admission for permanent residence. 

(C) Termination if adverse determination.-lf the Attorney General determines that such 
. facts and information are not true, the Attorney General shall so notify the alien involved 
and, subject to subparagraph (D), shall terminate the permanent resident status of an 
alien entrepreneur; alien spouse, or alien child as of the date of the determi_nation. 

(D) Hearing in removal proceeding.-Any alien whose permanent resident status is 
terminated under subparagraph (C) may request a review of such determination in a 
proceeding to remove the alien. In such proceeding, the burde_n of proof shall be on the 
Attom~y General.to establish, by a preponderance of the evidence, that the facts and 
information described in subsection (d)(1) and alleged in the petition are not true with 
respect to the qualifying commercial enterprise. 

(d) Details of Petition.and lnterview.-

(1) 2/ Contents of petition.-Each petition under subsection (c)(1 )(A) shall contain facts 
and information demonstrating that the alien 

(A)(i) invested, or is actively in the process of investing, the requisite capital; and 

(ii) sustained the actions described in clause (i) throug~out the period of the alien's 
residence in the United States; and 

(B) is otherwise conforming to the requirements of section 203(b)(5) . 

(2} Period for filing petition.-

(A) 90-day period before second anniversary.-Except as provided in subparagraph (B), 
the petition under subsection (c)(1)(A) must be filed during the 90-day period before the 
second anniversary of the alien's lawful admission for permanent residence. 

(B) Date petitions for good cause.-Such a petition may be considered if filed after such 
date, but only if the alien establishes to the satisfaction of the Attorney General good 
cause and extenuating circumstances for failure to file the petition during the period 
described in subparagraph (A). 

(C) Filing of petitions during removaL-In the case of an alien Who is the subject of 
removal hearings as a result of failure to file a petition on a timely basis in accordance 
with subparagraph (A), the Attorney General may stay such removal proceedings 
against an alien pending the filing of the petition under subparagraph (B). 
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(3) Personal interview.• The interview under subsection (c)(1)(B) shall be conducted 
within 90 days after the date of submitting a petition under subsection (c)(1 )(A) and at a 
local office of the Service, designated by the Attorney General, which is convenient to 

. the parties involved. The Attorney General, in the Attorney General's discretion, may 
waive the deadline for such an interview or the requirement for such an interview in such 
cases as may be appropriate. 

(e) Treatment of Period for Purposes of Naturalization.-For purposes of title Ill, in the 
case of an alien who is in the United States as a lawful permanent resident on a 
conditional basis under this section, the alien shall be considered to have been admitted 
as an alien lawfully admitted for permanent residence and to be in the United States as 
an alien lawfully admitted to the United States for permanent residence. 

(f) Definitions.-ln this section: 

(1) The term ''alien entrepreneur'' means an aJi~n who obtains the statlls of an alien 
lawfully admitted for permanent residence (whether on a conditional basis or otherwise) 
under section 203(b)(_5) . · 

(2) The term "alien spouse" and the term "alien chfld" mean an alien who obtains the 
status of an alien lawfully admitted for permanent residence (whether on a conditional 
basis or otherwise) by virtue of being the spouse or child, respectively, of an alien 
entrepreneur. · 

(3} 3/ The term 'commercial enterprise' includes a limited partnership. 

FOOTNOTES FOR SECTION 216A 

INA: ACT216A FN 1 

FN 1 Section 216A(b)(1)(A) and fm..were amendeq by section 11036(b)(1)(A) and 
.(§}_of the 21st Century Department of Justice Appropriations Authorization Act, Public 
Law 1 07-273, dated November 2, 2002. 

(c) Effective Date.-The amendments made by section 11036 shall take effect on the 
date of the enactment of this Act (Public l,.aw 1 07-273 dated November 2, 2002} and 
shall apply to aliens having any of the following petitions pending on or after the date of 
the enactment of this Act: 

(1} A petition under section 204(a)(1 )(H) of the Immigration and Nationality Act (8 U.S.C. 
1154(a}(1 )(H)). (or any predecessor provision), with re~pect to status under section 
203(b)(5) of such Act (8 U.S. C. 1153(b)(5)). 
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(2) A petition under section 216A(c)(1)(Al of such Act (8 U.S.C. 1186b(c)(1 )(A)) to 
remove the conditional basis of an alien's permanent resident status. 

INA: ACT 216A FN 2 

FN 2 Section 216A(d)(1) reVised by section 11036(b)(2) of the 21st Century 
Department of Justice Appropriations Authorization Act, Public Law 107-273, dated 
November 2; 2002. 

(c) Effective Date.-The amendments made by section 11036 shall take effect on the 
date of the enactment of this Act (Public Law 1 07-273 dated November 2, 2002) and 
shall apply to aliens having any of the following petitions pending on or after the date of 
the enactment of this Act: 

(1) A petition under section 204(a)(1)(Hl of the Immigration and Nationality Act (8 U.S.C. 
1154(a)(1)(H)) (or any predecessor provision), with respect to status under section 
203(b)(5) of such Act (8 U.S.C. 1153(b)(5)). 

· (2) A petition under section 216A(c)(1)(A) of such Act (8 U.S. C. 1186b(c)(1)(A)) to 
remove the conditional basis of an alien's permanent resident status. 

INA: ACT 216A FN 3 

FN 3 Section 216A(f)(3) added by section 11 036(b)(3) of the 21st Century 
Department of Justice Appropriations AuthoriZation Act, Public LC!w 1 07-273, dated 
November 2, 2002. · · 

(c) Effective Date.-The amendments made by section 11036 shall take effect on the 
date of the enactment of this Act (Public Law 1 07-273 dated November 2, 2002) and 
shall apply to·aliens having any ofthe following petitions pending on or afterthe date of 
the enactment of this Act: 

(1) A petition under section 204(a)(1)(H) of the Immigration and Nationality Act (8 U.S.C. 
1154(a)(1 )(H)) (or any predecessor provision), with re$pect to status under section · 
203(b)(5) of such Act (8 U.S.C. 1153(b)(5)). 

(2) A petition under section 216A(c)(1)(A) of such Act (8 U.S.C. 1186b(c)(1 )(A)} to 
remove the conditional basis of an alien's permanent resident status. 
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§ 204.6(m)(6)Petidons for employment creation aliens. 
Termination of participation of regional centers. To enSure that regional centers continue 
to meet the requirements of section 610(a) of the Appropriations Act, a regional center 
must provide tJSCIS with upda,ted·infopnation to demonstrate the regional center is 
continuing to promote econolllic growth, improved regional productivity, job creation, or 
increased domestic capital investment in the approved geographic area. Such information 
must be submitted to USC IS on an. anm,ud basis, on a cumulative basis, and/or as 
otherwise requested by USCIS, using a form designate<! for thi.s purpose. USCIS will 
issue a notice of intent to terminate the participation of a regional center in the pilot 
program if;;~. regional center fails to· submit the required information or upon a 
determination that the regional center no longer sex-Ves the purpose of promoting 
economic growth, includitlg increased ~xport sales, improved regional productivity, job 
creation, and increased domestic capital investment. The notice of intent to terminate 
shall be made upon notic~ to the regional center aQ.d shall set forth the reasons for 
termination. The regional center muf!t be provided 30 days frqm receipt of the notice of 
intent to terminate to offer evidence in opposition to the ground or grounds alleged in the 
notice of intent to terminate. IfUSCIS determines that the regional center's participation 
in the Pilot Program should be terminated, USCIS shall notify the regional center oftl)e 
decision and of the reasons for tetrilination. As provided in 8 CFR 103.3, the regional 
center· may appeal the decision to US CIS within 30 days after the service of notice. 
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-Interoffice Memorandum 

To: REGIONAL DIRECTORS 
SERVICE CENTER DIRECTORS 
DISTRICT DIRECTORS 
OFFICERS IN CHARGE 

From: Michael Aytes 
Acting Associate Director. Domestic Operations 

J 
, Date: November 23~ 2005 

U.S. Department of Homeland Seauity 
20 Mas . .',achUSt.'tis A\'l..'llue, NW 
Washington. DC 20529 

U.S. Citizenship 
and Immigration 
Services 

HQPRD 70/6.1.8-P 
A006..04 

Re: Handling ofN-400s filed by Alien Entrepreneurs with Pending I-829s 
Addition to Adjudicator 's Field Manuii/ (AFM) Chapter 22 

(AFAlUpdate AD06-04) 

This ~emorandum provides guidance to U.S. Citl~nship and Imm~g®io11 Services (USCIS) 
officers in the field regarding adjudication of the Fonn N-400, Application tor NatUralization, 
flied by a conditional resident (CR) who has a'pending.Fo.rm 1.~829~ Petitton by Entrepreneur to 
Remove Conditions. 

This guidance is effective immediately. Please direct any q~stions re~ding this memorcWdum 
through appropriate channels. 
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Handling ofN-400 filed by Alien Entrepreneurs with Pending l-829s 
Addition to Adjudicator's Field Manual (AFM) Chapter22 
(A.n-1Update AD0()..04) 

Chapter 22 of the AFM does not currently contain guidance on the adjudication of Fonn N-400, 
Application for Naturalization, filed by alien entrepreneurs in conditional resident status (CR) with a 
pending Fonn I-829, Petition by Entrepreneur to Remove Conditions. Chapter 22 has been revised to add 
a new sub-chapter, 22.4(i). 

Accordingly, the AFM is revised as follows: 

(i) General. (Added [date of signature], AFM ADOS-04.) This guidance applies only to 
alien entrepreneurs in conditional resident status (CR) with a pending Form lm829, · 
Petition by Entrepreneur to Remove Conditions. who have filed a Form N-400, Application 
for Naturalization. These CRs will have one of the following EB-5 cla$sffication codes: 
N51-N58, T51~T53, T56-T58, 151-153, 156--158, C51..C53, C56-C58, R51-R53, or R56-
R58. The E51- E58 classification codes are given once the conditions are removed. 

NOTE 1: If a CR has a status in the "N" series the District Adjudications Officer 
(DAO) should first check the U.S. Department of Justice Executive Office for 
Immigration Review (EOIR) system to see if the person has been ordered 
removed by the IJ and then follow the March 3, 2000 EB-5 Field Menio Number 
9: Form 1-829 Processing and the January 18, 2005 Memo on Extension of 
Status for Conditional Residents with Pending or Denied Form 1-829 Petitions 
Subject to Public Law 1 07-273. 

NOTE 2: If a DAO checks the Central Index System (CIS) history and only sees 
an E51-E58 classifi~tion without the alien previously having a conditional 
classification (i.e. C51-C58, T51-T58, 151-158, R51-R58), the DAO should then 
check the A-file to determine if there was a classification error at the time of 
admission or adjustment or if the error was a CIS update error. This issue must 
be resolved before moving forward on the adjudication of the Form. N-400. 

Except as otherwise specffically provided, no person shall be naturalized unless he or 
she has been lawfully admitted to the United States for permanent residence in 
accordance with all applicable provisions of the Immigration and Nationality Act (the 
"Act"). See section 318 of the Act. A person may not be naturalized if his or her 
residence statu$ is subject to any conditions. DAOs conducting naturalization . 
examinations based on T -files, or even A-files, must ensure that applicants are in fact 
lawful permanent residents (LPR) not subject to conditions. 

(1) Eligibility to file for naturaliZation while a Form 1-829 is pending. A CR who has 
timely filed Form 1-829 may submit a Form N-400 prior to the adjudication of the 
Form 1-829. The regulations at 8 CFR 216.1 dearly state that CRs have the right to 
apply for naturalization. Thus, a CR may file a Form N.-400 whether the Form 1-829 
filed by the CR has been adjudicated. 
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Handling ofN-400 tiled by Alien Entrepreneur.; with Pending I-829s 

Addition to Adjudicaiar 's Field Manual (AFM) Chapter 22 

(AFMUpdate AD06-04) 

(2) The 21st Century Department of Justice Appropriations Authorization Act. Public 
Law 107-273 (P.L 107-273). There are two categories of EB-5 cases: a group of 
approximately 800 cases that are subject to procedures and standards set forth in 
P.L 107-273 and all others (which are adjudicated under standard EB.-5 
procedures). P.L. 107-273 applies to certain alien entrepreneur applications where 
the Form 1-526, Immigrant Petition by Alien Entrepreneur. was approved after 
January 1, 1995 and prior to August 31, 1998, and the Form 1-829 was timely filed 
prior to November 2, 2002 (even if the Form 1-829 had been denied before 
November 2, 2002, if a motion to reopen was filed before January 2, 2003). The 
Public Law states that USCIS cannot deny any of these applications until 
implementing regulations have been published. As a result, these cases generally 
must remain pending until the regulations are published and USC IS commences its 
review of them pursuant to such regulations. 

The California Service Center (CSC} will no longer de-schedule in Claims 4 the 
examination of naturalization applicants who are alien entrepreneur CRs subject to 
P.L 107-273. As such, as of the date of this memorandum, these applications may 
only proceed to examination, subject to the procedures described below. 

(3) Adjudicating the Fonn N-400_ if the Form 1-829 is pending. A DAO who is 
conducting the examination of a nabJralization applicant who was admitted as a CR, 
based on the approval of a Form 1-526 and who subsequently timely filed Form 1-
829, should ascertain the current status of the Form 1-829 prior to proceeding with a 
final adjudication of the Form N-400. A Form N-400 shall not be approved under 
any circumstances prior to the adjudication of a pending Form 1-829 and the removal 
of conditions on the CR's status, unless the applicant has obtained LPR status 
through another avenue or is eligible to naturalize ba.sed on military service under 
section 329 of the Act 

(A) Form N-400 filed with a pend ina Form 1-829 where the applicant has sinee 
obtained LPR status on other grounds (applies to all EB-5 cases. including P .L. 
107-273 cases). If a Form 1-829 is pending at the time of the CR's examination 
on the Form N-400, but the applicant was admitted as an LPR on other grounds 
(e.g., marriage to U.S. citizen qualifying), thereby rendering the Form 1-829 moot, 
only then may the DAO proceed with the naturalization examination. If the 
applicant demonstrates eligibility for naturalization, including the requirement in 
Section 318 of the Act that the applicant has been admitted as an LPR, the DAO 
must obtain a written withdrawal of the Form 1-829 from the applicant. Such 
withdrawal should be annotated in MFAS and a copy of the written withdrawal 
interfiled with the Form 1-829. In addition, the DAO should notify the appropriate 
Service Center EB~5 point-of-contact of the withdrawal by contacting the 
California Service Center or the Texas Service Center as appropriate, and by 
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Ha:nd.ling ofN-400 filed by AJieo Entrepreneurs with Pending 1-si9s 

Addition ro Adjudicator's Field Manual (AFM) Chapter 22 
(AFMUpdate AD06~04) 

faxing a copy of the withdrawal to the relevant Service Center (CSC: 949-389-
8027 and TSC: 214-489-8017). These procedures apply to all EB-5 cases, 
including those subject to P.L. 107-273. ' 

(B) Form ·N-400 filed with a pending Form 1-829 where the applicant has not 
obtained LPR status oil other grounds. 

i. Applications subject to P.L. 107•273: 

1. Which applications ~re subject to P.L.1 07 .;.273? 

Applications by alien entreprtj!neur CRs are supje~to P.L. 107-273 if the 
Form 1-526 was approv~d after January 1, 1995 and prior to August 31, 
1998, and the Forrn. 1-829 was ti~ely filed prior to November 2, 2002 
(even if the Form 1-829 had been denied before.Novembtk2, 2002, if a 
motion to reopen was filed before January 2, 2003). 

2. Guidance for handling applications supject toP .L. 107-273: 

The DAO may conduct the naturali~ation examination. How~ver, if the 
applicant is still a CR, the DAO should deny the, application on the basis 
of section 318 of the Act (as well as on any oth~r applicable ground). 
Before taking final action on the application, ~e DAO should qonfirm that 
the case is subject to P. L 107-273 by. contacting the Investor and 
Regional Center Unit .(JRCU), Headquarters for fUrther instructions. The 
IRCU will coordinate any action with the relevant &;:Nice Center EB-5 
point~of-contact. 

ii. Applications not subject to P.L. 10I·273. 

The DAO may conduct the naturalization examination, but must contact the 
Service Center with jurisdiction over the Form 1•829 before taking any final 
action. 

Only officers fully trained in EB-5 law, procedures, and the r~levant 
precedent decisions may aqjudicate Forms 1-829. As a result, the DAO 
conducting the naturaliz~tion examination shall not attempt to adjudicate the 
Fonn 1-829, but instead must contact the appropriate Service Center or 

. Regional office EB-5 point-of-contact to obtain adjudication ~f the Form 1-
829 before proceeding with a determination on the N-400. 

Once the Form \-829 is adjudicated, including the appropriate update in 
MFAS, the DAO may proceed with the adjudication of the Form N-400. lf 
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Handling ofN-400 filed by Alien Entrepreneurs with Pending 1"829s 
Addition toAtfjudicator'sField Manual (AFM) Chapter 22 
(AFMUpdate AD06-04) 

the Service Center approves the Form 1•829, the .~rvice Center will update 
MFAS. If the Form l-829is approved, thefortri N4QO may be granted if the 
applicant is othei'Wis~ eligible for naturaJization. 

If the Form ! .. 829 is denied, the Form N-400 must be denied on the ba$iS of 
Section 318 of the Act because the applicanfs resident status remains 
subject to conditions. The Service Center ~ill th~n. S,end the A file to the 
district office, as designated by the district EB-5 POC, for the issuance of 
the denial and the MFAS update. · 

l ............................ . 
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DEC 11, .200§ 

Memorandum 

TO: 

FROM: 

U.S. Departmeat ofHomelaad Security 
U:S. Citizenship and Immigration SerVices 
Office of Domestic Operations (MS-2010) 
Washington, DC 20529-:ZOJO 

~1-i US •. Citiz~nshi.· ·p 
\~ andl~~on 
·~~'i~ Services 

HQ 70/6.2 
AD09-38 

SUBJECT: . Adjudication ofEB ... S Regional Center Proposals and Affiliated Fonn 
1-526 and Fonn i-829 Petitions; Adjudicators Field Manual (AFM) Update 
to Chapters 22.4 and 25.2 (AD09-38) 

I. Purpose 

This memorandum provides instruction to California· Service Center (CSC) personnel 
involved in the adjudication of EB-5 Regional Center Proposal.s, and affiliated Fonns 
1-526, Immigrant Petition by Alien Entrepreneur and Fonns 1-829, Petition by 
Entrepreneur to Remove Conditions. This memorandum rescinds .in its entirety the 
USCIS memorandum, Establishment of an Investor and Regional Center Unit, dated 
January 19, 2005, and provides guidance regarding: 

• The timing of the adjudication ofEB-5 eligibility issues; 
• The procedures to be used when there appears to be a material change in 

circumstances relating to an eligibility issue .following the issue's prior 
adjudicative resolution; 

• Targeted Employment Area (TEA) detenninations; 
• How an alien may seek approval of a new Fonn 1-526 petition in order to change 

the focl.is of his or her investment to a new capital investment project or 
COIIlJllercial enterprise; and 

• The respective EB-5 program responsibilities of CSC and Service Center 
Operations (SCOPS) personnel. 

This memorandum also addresses the issue of co11)lllunication with non-USCIS 
individuals or entities regarding case specific infonnation. 

II. Background 

www.useis.gov 
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Adjudication ofEB-5 Regional Center Proposals and Affiliated Fonn 
1-526 and Fonn I-829 Petitions; Adjudicators Field Manual (AFM) Update to Chapters 
22.4 and 25.2 (AD09"!38) 
Page2 

The Immigrant Investor Program, also known as "EB-5", was created by Congress in 
1990 under§ ~03(b)(5) of the Immigration and Nationality Act (INA) to stimulate the 
U.S. economy through job creation and capital investment by alien investors. Alien 
investors have the opportunity to obtain lawful permanent residence in the United States 
Jor themselves, their spouses, and their minor unmarried children by making a certain 
level of capital investments and associated job creation or preservation. 

There are two distinct EB•S pathways for an alien investor to gain lawful pennanent 
residence, the Basic Program and the Regional Centet Pilot Program. Both programs 
require that the alien investor make a capital investment of either $500,000 or $1,000,000 
(depending on whether the investment is in a TEA or not) in a new commercial enterprise 
located within the United States. The new commercial enterprise must create or preserve 
10 full-time jobs for qualifying U.S. workers within two years of the alien investor's 
admission to the United States as a Conditional Permanent Resident (CPR).1 When 
making an investment in a new commercial enterprise affiliated with a USCIS-design~ted 
regional center under the, Regional Center Pilot Program, an alien investor may satisfy the 
job creation requirements of the program through the creation of either direct or indirect 
jobs. Notably, an alien investing in a new commercial enterprise under the Basic 
Program may only satisfy the job creation requirements through the creation of direct 
jobs. 

Note: Direct jobs are those jobs that establish an employer-employee relationship 
between the newly established commercial enterprise and the persons that they employ. 

1 The statutory framework for the EB-5 program can be found at INA sections 203(b)(5) and 216A, which 
were modified by: 

• Section 610 ofPub. L. 102-395, as amended by section 116(a)(l) ofPub. L. 105-119 and section 
402(a)ofPub. L. 106-396; 

• Section 4 of Pub. L. 108-156, relating to the Regional Center Pilot Program; and 
• Sections 11031-11034 of the 21st Century Departm.ent of Justice Appropriations Authorization 

Act, Pub. L. i07-273, relating to certain aliens With conditional resident status who filed 1-829 
petitions before November 2, 2002. 

The regulatory frameworkfor the EB-5 program can be found at 8 CFR 204.6 and 8 CFR 216.6. 

There are also four EB-5 precedent decisions: 
• Matter of Sojfiei, 22 I&N Dec. 158 (BIA 1998); 
• Matterof/zummi, 22 I&N Dec. 169 (BIA 1998). Note: Pub. L 107-273 eliminated the 

requirement set forth in Izummi that, in order for a petitioner to be considered to have "created" an 
original business, he or she must have had a hand in its actual creation. Under the new law, an 
alien may invest in an existing business at any time .following its creation, provided he or she 
meets all other requirements of the regtilations; 

• MatterofHsiung, 22 I&N, Dec. 201 (BIA 1998); ~d 
• MatterofHo, 22 I&N Dec. 206 (BIA 1998). 
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Indirect jobs are the jobs held by persons who work outside the newly established 
coliunercial enterprise. For example, indirect jobs include employees of the producers of 
materials, equipment, and services that are used by the commercial enterprise. There is 
also a sub-set of indirect jobs that are calculated using economic models that are known 
as induced jobs. Induced jobs are those jobs created when direct and indirect employees 
go out and spend their increased incomes on consumer goods and services. 

Under the Regional Center Pilot Program, an individual or entity must file a Regional 
Center Proposa12 with the CSC to request USCIS approval of the proposal and 
designation ofthe entity that filed the proposal as a regional center; A uRegional Center'' 
is defined as any economic unit, public or private, engaged in the promotion of economic 
growth, improved regional productivity, job creation and increased domestic capital 
investment. The Regional Center Proposal must provide a framework within which 
individual alien investors affiliated with the regional center can satisfy the EB-5 
eligibility requirement and create qualifying EB-5 jobs. 

The Regional Center Proposal may also include copies of the commercial enterprise's 
organizational documents, capital investment offering memoranda, and transfer of capital 
mechanisms for the transfer of the alien investor's capital into the job creating enterprise 
so that US CIS may determine if they are irt compliance with established EB-5 eligibility 
requirements. Providing these documents may facilitate the adjudication of the related 
1-526 petitions by identifying any issues that could pose problems when USCIS is 
adJudicating the actual petitions. For example, if a new commercial enterprise's limited 
partnership (LP) agreement contains a redemption clause guaranteeing the return of the 
alien investor's capital investment, then the alien investor's capital investment will not be 
a qualifying "at-risk" investment for EB-5 purposes. Likewise, if the LP agreement 
requires the payment of fees from the alien investor's capital investment of·$1,000,000 
(or $500,000 if in a TEA) to such extent that the investment will be eroded below the 
qualifying level, preventing the full infusion of sufficient capital into the job creating 
enterprise, then the alien investor's capiW investment will not meet the required EB-5 
level of investment. The approval of a Regional Center Proposal containing defects such 
as these is not in the best interest of the prospective regional center or the USC IS EB-5 
program as the end result will most likely be the denial of the individual alien investor's 
Fonn 1-526 petition. 

Any individual Fonn 1:·526 and Fonn I-829 petitions claiming n~ commercial enterprise 
affiliation with a regional center and thus EB..;S eligibility based on indirect job creation 
must be denied if they are filed prior to the approval of the Regional Center Proposal. 

2 USCIS is developing a Regional Center Proposal form through the standard Office of Management and 
Budget (OMB) form development process. The new form will require the submission of a filing fee for the 
filing of an initial Regional Center Proposal and for Proposal Amendments that are filed subsequent to the 
initial approval and designatioij of the regional center. There is no filing fee for the submission of Regional 
Center Proposals and ProposaJ Amendments at the present tiine. 
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Each alien investor must file an individual Form 1-526 petition to establish his or her 
eligibility for classification as an EB-5 alien investor under either the Basic Program 
or the Regional Center Pilot Program. If the Form 1-526 petition is approved, then 
the alien must file a Form l-485, Application ~o Register Permanent Residence or 
Adjust Status, to adjust status. in the United States, or apply for an immigrant visa 
abroad, in order to obtain CPR status .. The alien investor must file a Form I-829 
petition within the 90-day period immediately preceding the two-year anniversary of· 
his or her admission to the United States or adjustment of status as a CPR. The Form 
I-829 petition must demonstrate that all of the terms and conditions of the EB-5 
program have been met by the alien investor in order for the conditions on his or her 
permanent residence to be removed. 

DI. ·Rationale for Updated Fieid·Guidance 

A. Streamlining EB-5 Case Processing. 

USCIS wishes to streamline the Regional Center Proposal and EB-5 petitioning 
processes. Distinct EB-5 eligibility requirements must be met at each stage of the EB•5 
immigration process. lfUSCIS evaluates and approves certain aspects of an EB-5 
investment; that favorable determination should generally be given deference at a 
subsequent stage in the EB-5 process. However, a previously favorable decision may not 
be relied upon in later proceedings where, for example, the underlying facts upon which a 
favorable decision was made have materially changed, there is evidence of fraud or 
misrepresentation in the record of proceeding, or the previously favorable decision is 
determined to be legally deficient · 

USCIS is aware that th~ are times when Immigration Service Officers (ISOs) question 
whether a previously established EB-5 eligibility requirement has been met at a later 
stage in the process even th(iugh the facts of the case have not changed. US Cis is also 
aware that some designated regional centers have subsequently made material alterations 
to documentation initially provided in support of the regional center proposal. For 
example, there have been cases where a regional center has made significant changes to 
the organizational documentation, the transfer of capital mechanisms, or other aspects of 
the new commercial enterprise after approval of the regional ~ter proposal. This 
documentation was changed to such a degree that it no longer resembled the 
documentation upon which USCIS based the approval of the Regional Center Proposal, 
and it appeared that the new commercial enterprise would no longer comply with EB-5 
Program requirements. 

In some instances, the adjudication of EB·S petitions has been prolonged due to the 
issuance of requests for evidence (RFEs) that inappropriately seek to revalidate 
previously favorable determinations. Likewise, the finalization ofEB-5 petitions have 
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been delayed due to the material alteration. of documentation vetted during the Regional 
Cent~ Proposal Process, requiring that previously decided issues be re-adjudicated 
within the EB-5 petitioning processes. This has prompted USCIS to deny EB-5 
petitions.3 Infoilllation provided in support ofEB-5 petitions may also prompt USCIS to 
reopen a Regional Center Proposal and ultimately tel1llinate the regional center 
designation under 8 CFR 204.6(m)(6) if the regional center is shown to be operating in a 
manner not in ac.cordance with section §610(a) of Public Law 102-395. 

In light of the above, USCIS is incorporating guidance into the AFM that highlights the 
adjudicative issues to be resolved at each stage of the Regional Center Proposal and EB-5 
petitioning processes. In addition, the guidance outlines the factors that should be in 
place in order to revisit previously approved EB•5 eligibility requirements at a later stage 
in the process. USCIS is also adding guidance into the AFM update that explains how a 
regional center may provide an exemplar Forni 1-526 with the supporting documentation 
required by 8 CFR 204.6 in order to detennine if the documentation is EB-5 compliant, 
and thus can generally be favorably acted upon if submitted unaltered in support of an 
actual Fonn 1-526 petition. 

B. Changesin.Folll11·526 Business Plans. 

USC IS is aware that some EB•S aliens may encounter difficulties when. unforeseen 
circumstances cast doubt on the achievement of the requisite job creation as outlined in 
an approved Foilll 1-526 petition. This may occur when the job creating capital 
investment project or commercial enterprise that was relied upon for the approval of the 
Foilll 1-526 petition fails, or otherwise cannot be completed, within the alien's two-year 
.Period of conditional residence. The statutory structure of the EB-5 program and relevant 
precedent decisions limit an alien entrepreneur's options when a planned investment 
project fails. The capital investment project identified in the business plan in the 
approved Foilll 1-526 petition must serve as the basis for determining at the Foilll 1.;829 
petition stage whether the requisite capital investment has been sustained throughout the 
alien's two year period of conditional residency and that at least ten jobs have been or 
will be created within a reasonable period of time as a result of the alien's.capital 
investment.4 The business plan in the Fo~ 1-526 petition may not be materially changed 
after the petition has been filed.5 In addition, USCIS may not act favorably on requests to 
delay the filing or adjudication ofFoilll 1-829 petitions beyond the tilneframes outlined in 
INA section 216A(d)(2) and 8 CFR 216.6(a) and (c). 

3 EB-5 petitioners must ~stablish eligibility as of the date of filing of the petition. See 8 CFR 103.2(b)(1), 
(12); Matter of Katigbak, 14 I&N Dec. at 49. Note also that a petitioner may not make material changes to 
a petition that has already been filed in an effort to make an apparently deficient petition conform to tJsCIS 
requirements. Matter of lzummi, 22 I&N Dec. at 175. · 
4 See 8 CFR 216.6(c). 
s SeeMatteroflzu_mmi, 22 I&N De_c.l69 (BlA 1998) and 8 CFR 103.2(b). 
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As a result, USCIS is incorporating guidance into the AFM outlining the procedures for 
an ISO to follow when adjudicating: 

• A new Fonn 1-526 petition seeking to change the capital investment and job 
creation scheme outlined in an alien's previously filed Fonn 1-526 petition; and 

• lfsuch new Fo11I.1 1-526 petition is approved, a Fonn 1-485 application requesting 
re-adjustment of status. 

C. Communication with EB-5 External Stakeholders. 

It is critically important that all USCIS staff involved in the EB-5 Program understand 
that any case-specific communication with non-agency stakeholders may not be 
considered in the adjudication of an application or petition unless it is included in the 
record of proceeding of the case. USCIS may only provide infonnation about specific 
cases to: 

• The affected party in the proceeding; and 
. • The representative of the affected party, if any, who is identified on a properly 

executed Fonn G-28.6 The agency will oDly recognize one attorney of record at a 
time as reflected in the most current Fonn Q.;28 available in the record.7 

IfUSCiS receives evidence about a specific case from anyone other than ai'I. affected 
party or his or her representative, such infonnation is not part of the record of proceeding 
and cannot be considered in adjudicative proceedings, unless the affected party has been 
given notice of such evidence and, if such evidence is derogatory, he or she has been 
given an opportunity to respond to the evidence as required in 8 CFR 103 .2(b )( 16). Note 
that the opinion of a USCIS official outside of the adjudicative process is not binding and 
no USCIS officer has the authority to pre-adjudicate a Regional Center Proposal or an 
EB-5 petition. Matter of Izummi, 22 I&N Dec. at 196. 

In light of the above, US CIS staff is directed to include in the record of proceeding copies 
of all case-specific written communication with external stakeholders involving receipt of 
infonnation relating to specific EB-5 Regional Center Proposals or individual petitions 
pending on or after the date of this memorandum. In the very limited instances where oral 
~mmunication takes place between USCIS staff and external stakeholders regarding 
specific EB-5 cases, the conversation must either be recorded, or detailed minutes of the 
session must be taken and included in the record ofproceeding. As provided above, if 
the docwnentary or oral evidtmce was not provided by the affected party or his or her 
representative, the party must be not:ified of the evidence. 

6 See 8 CFR 103.3(a)(ili)(B), 103.2(a)(3). See also sections §§551(14) and557(d) of the Administrative 
Procedures Act (AP A). 
7 See 8 CFR 292.4(a) providing for substitution of counsel via subsequent execution and submission of a 
new G-28. See also 8 CFR 292.5(a) and (b), 103.2(a)(3), and 103.2(b)(ll), all of which refer to a singular 
"a,ttomey'' or ·~tative" permitted to represent the petitioner or applicant. · 
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The EB .. 5 program maintains an e-mail account at 
USCIS.ImmigrantlnvestorProgram@dhs.gov for external stakeholders to use when 
seeking general EB-:5 program information, inquiring about the status of pending cases, 
or requesting the expedite of a pending EB-5 case. USCIS personnel are instructed to 
direct all case-specific and general EB-5 related communications with external 
stakeholders through this email account, or through other established communication 
channels, such as the National Customer Service Center (NCSC), or the USCIS Office of 
Public Engagement. . · 

US CIS believes that transparency in the administration ofthis progiam is critical to its 
success, USCIS is aware that some external stakeholders routinely contact SCOPS HQ 
personnel with questions regarding general EB-5 eligibility issues. SCOPS HQ has 
routinely responded directly to the external stakeholders in accordance with the EB-5 
oversight authority delegated to the Investor and Regional Center Unit in the USCIS 
memorandum, Establishment of an Investor and Regional Center Unit, dated January 19, 
2005. Unfortunately this method of comm'Qnication is very resource intensive and only 
serves to infonn the external stakeholders who contact SCOPS HQ. USCIS is formally 
rescinding the January 19,2005, memo. SCOPS HQ will no longer respond to questions 
from external stakeholders regarding EB-5 eligibility issues that have not been vetted 
through the National Customer Service Center at (800) 375-5283, the EB-5 email account 
at USCIS.IttunigrantlnvestorProgram@dhs.gov, or are raised through other established 
USCIS communicatioD, channels. 

EB-5 eligibility issues that are raised through the EB-5 email account will be reviewed by 
the CSC EB-5 staff who will: 

• Respond to those that involve routine EB-.S questions; and 
• Raise issues involving novel adjudicative questions to SCOPS HQ personnel. 

SCOPS HQ will publish EB-5 FAQs and in some cases, policy memoranda, on the 
USCIS website to address novel adjudicative issues ~sed by external stakeholders. This 
method of communication will promote transparency and the free flow ofEB•S related 
information in a manner that makes all EB-5 external stakeholders privy to the 

· information, not just a select few. 

IV. Field Guidance 

USC IS EB.,S program staff are directed to follow the guidance provided in this 
memorandum in the adjudication of all Regional Center Proposals and EB-5 petitions 
pending or filed as of the date of this memo. 

V. AFM Update 

The Adjudicator's Field Manual is revised as follows: 
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1. Chapter 22.4(a)(2) of the AFM is revised to read as follows: 

(2) Regional Center Pilot Program. 

(A) Program Overview. The Regional Center Pilot Program was first 
instituted in 1992. Three thousand of the 10,000 total avaUable E8w5 visas 
are set aside for aliens who invest in a USCIS designated "regional 
center" in the United States organized "for the promotion of economic 
growth, including improved regional productivity, job creation, and 
increased domestic capital investment" Section 610 of Pub. L. 102·395, 
as amended by section 116(a)(l) of Pub, L. 105-119 and section 402(a) of 
Pub. L. 106-396. 

An alien investing in a new commercial enterj,rise affiliated with and 
located in a rE;tgion~l center is not required to demonstrate that the new 
commercial enterprise itself directly employs ten U.S. workers; a showing 
of indirect job creation and improved regional productivity Will suffice. 
Implementing regulations for the Pilot Program are found at 8 CFR 
204.6(m). 

Note: Direct jobs are those jobs that establish an employer-employee 
relationship between the commercial enterprise ~nd the persons that they 
employ. Regional centers typically use the RIMS II or IMPLAN economic 
models to determine the number of indirect jobs that will be created 
through investments in the regional center's investment projects. Indirect 
jobs are the jobs held by persons who wqrk for the producers of materials; 
equipment, and services that are used in a commercial enterprise's capital 
investment project, but who are not directly employed by the commercial 
enterprise, such as steel producers or outside firms that prpvide 
aceounting services. There is a sub-set of indirect jobs that are calculated 
using economic models that are known as induced jobs. Induced jobs are 
those jobs created when direct and i_ndirect employees go out and spend 
their increased ihcqmes on consumer goods and services: 

A Regional Center Proposal must be filed with the CSC to request USCIS 
approval of the proposal and designation of the entity that filed the 
proposal as a regional center. A "Regional Center" is defined as any 
economic unit, public or private, engaged in the promotion of economic 
growth, improved regional productivity, job creation and increased 
domestic capital investment. The Regional Center Proposal must 
demonstrate that capital investments made by individual alien investors 
within the geographic area of the regional center will satisfy the EB-5 
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eligibility requirements in order to create qualifying EB-5 jobs. The 
Regional Center Proposal should alSo demonstrate that the new 
commercial enterprise's organizational documents, capital investment 
offering memoranda, and transfer of capital mechanisms for the .transfer of 
the alien investor's capital into the job creating enterprise are in 
compliance with established EB-5 eligibility requirements. 

(B) Reaional Center Prooosal EB-5 Eligibility Requirements. Reglonal 
Center Proposals must demonstrate the following EB-5 eligibility 
requirements in order to be approved: 

(I) A clearly identified, contiguous geographical area for the regional 
center. If the regional center proposal bases its predictions regarding 
the number of direct or indirect jobs that will be created through EB-5 
investments in the regional center, in whole or in part, by offering 
investment opportunities to EB·5 investors with the reduced $500,000 
threshold, then the Targeted Employment Areas (TEAs), Rural Areas 
(areas with populations under 20,000 people) and areas of high 
unemployment (areas with unemployment rates 150% or more of the 
national rate); should be identified. Note: An alien filing a regional 
center affiliated Form 1-526 must still establish that the Investment will 
be made in a TEA at th~ t.ime of filing of the alien's Form 1-526 ~petition, 
or at the time of the investment, whichever occurs first, to qualify for 
the reduced $500,000 capital investment threshold. 

(ii) A detailed description of how EB-5 capital investment within the 
geographic area of the regional center will create qualifying EB-5 jobs, 
either directly or indirectly. This analysis must be supported by 
economically and statistically valid forecasting tools, including, but not 
limited to, feasibility studies, analyses of foreign and domestic markets 
for the goods or services to be exported [if any] •. and/or multiplier 
tables. 

(iii) A detailed prediction of the proposed regional center's predicted 
impact regionally or nationally on household earnings, greater demand 
for business services, utilities, maintenance and repair, and 
construction both within and outside of the geographic area of the 
proposed Regional Center. 

(iv) A description of the plans to administer, oversee, and manage the 
proposed Regional Center, including but not limited to how the regional 
center will: · 
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• Be promoted to attract EB-5 ali(:m investors, including a description 
of the budget for the promotional activity; 

• Identify, assess and evaluate proposed immigrant investor projects 
and enterprises; 

• Structure its investment capital, e.g., whether the investment capital 
to be sought will consist solely of alien investor capital or a 
combination of alien investor capital and domestic capital, and how 
the distribution of the investment capital will be structured, e.g. 
loans to developers, venture capital, etc.; and 

• Oversee all investment activities affiliated with, through or under the 
sponsorship of the proposed Regional Center. 

(C) The Regional Center Proposal may also incll.)de an "exemplar" Form 
1.-526 petition that contains copies of-the commercial enterprise's 
organizational documents, capi~al investment offering memoranda, and 
transfer of capital mechanisms for the transfer of the alien investor's 
capital into the job creating enterprise. USC IS will review the 
documentation to determine if they are in compliance with established 
EB-5 eligibility requirements. Providing these documents may facilitate 
the adjudication of the related 1-526 petitions by identifying any issues t.hat 
could pose problems when USCIS is adjudicating the actual petitions. For 
example, if a new commercial enterprise's lhnited partnership (LP) 
agreement contains a buy-back agreement (i.e. a redemption clause 
guaranteeing the return of the alien investor's capital investment), then the 
alien investor's capital investment will not be a qualifying "at-risk" 
investment for EB-5 purposes. Likewise, if the LP agreement requires the 
payment of fees from the alien investor's capital investment of $1,000,000 
or $500,000, respectively, to the extent that the investment will be eroded 
below the qualifying level, preventing the full infusion of the capital into the 
job creating enterprise, then the alien investor's capital investment will not . 
meet the required EB-5 level of investment. The approval of a Regional 
Center Proposal containing defects such as these is not. in the best 
interest of the prospective regional center or the USC IS EB-5 program as 
the end result will most likely be the denial of the individual alien investor's 
Form 1-526 petition. 

Any individual Form 1•526 and Form 1-829 petitions claiming new 
commercial enterprise affiliation with a regional center and thus EB-5 
eligibility based on indirect job creation must be denied if they are filed 
prior to the approval of the regional center's Regional Center Proposal. 

(D) Regional Center Proposal and Amendment Request Processing. 
There are two general workflows for the adjudication of Regional Center 
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Proposals, or~e for Initial Regional Center Proposals and one for Regional 
Center Amendment requests. ·ISOs adjudicate cases within these 
workflows in "first in, first our order, unless an expedite request is granted 
by the esc director in accordance with the routine expedite criteria that is 
used for all cases filed with USCIS. 

{E) Amended Regional Center Proposals, 

{i) Amendments Due to Material Changes in EB-5 Related 
Organizational Structure or Capital Investment Instruments. 
Designated regional centers may elect to file an amended Regional 
Center Proposal and receive an updated approval of the regional 
center designation prior to the filing of individual EB-5 petitions that use 
supporting documentation relating to EB-5 eligibility issues that has 
been materially altered or is inconsistent with the documentation used 
as the basis for the approval of the regiona_l center designation. Doing 
so, may assist .in the streamlining of the adjudication of affiliated 
individual EB-5 petitions, as the altered documentation may otherwise 
need to be re-evaluated within the individual EB-5 petitions to 
determine if they still EB-5 oompliant. 

(ii) Other Amendments. Some Regional C~nter Proposals are 
approved for an industry se~ment using a hypothetical investment 
project in order to demonstrate how an actual investment project will 
be capitalized and operate in a manner that will create at least 10 
direct or indirect jobs per alien investor. Individual Form 1-526 petitions 
are then filed with copies of the business plan for the hypothetical . 
investment project as well as the regional centers actual investment 
project. If the actual investment project is not different in a material 
way from the exemplar investment project, then the job creating 
efficacy of the investment project, if carried through as .specified in the 
business plan will generally be established. 

Regional centers may opt to file an amendment of their Regional 
Center Proposal in order to eliminate the uncertainty as to whether the 
actual investment project is different in a material way from the 
exemplar investment project that was approved in the Regional Center 
Proposal. The filing ofthese amendments is in the best interest of the 
EB-5 program as it may assist in the streamlining of the adjudication of 
the individual Form 1-526 petitions. These amendments should be 
supported by detailed documentation relating to the actual investment 
project. Once approved, then only the documentation relating to the 
actual approved project would be provided in support of the Form 1-526 
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petition, eliminating the uncertainty regarding whether the actual 
project meets EB-5 eligibility requirements. 

A regional center may also file an amendment in order to provide an 
exemplar Form 1-526 with the supporting documentation required by 8 
CFR 204:6 in orderfor USC IS to determine if the documentation is 
EB-5 compliant, and thus facilitate adjudication of an actual but 
identical Form 1-526 petition, if the evidence of record otherwi~e 
establishes EB-5 eligibility. · 

Note: If the Regional Center requirements are met and a determination of 
eligibility is made, then the favorable determination regarding regional center 
eligibility req·uirements forthe capital investment structure arid job creation · 
should generally be given deference and not revisited in the adjudication of 
indiVidual EB-5 petitions, as long as the underlying facts upon which the · 
favorable decision was made remain unchanged. The esc EB-5 program 
manager should be notified to determine the appropriate action to take, if an 
ISO discovers during the adjudication of an EB-5 petition that: · 

• Documentation relating to the regional center's capital investment 
structure or job creation methodologies, or the exemplar Form 1-526 
petition has materially changed since the most recent approval. of the 
regional center designation; 

• The record contains evidence of fraud or misrepresentation; or 
• The evidence of record indicates th~t the previously favorable decision 

to approve the regional center proposal (or amendment) to include the 
determination that the exemplar Form 1-526 petition is EB-5 compliant 
was legally deficient. · , 

2. Chapter 22.4(c)(3) of the AFM is revised to read as follows: 

(3) General Review. Review the Form 1-526 petition for completeness and 
signature of the petitioner. 

• Verify that the name given in Part 1 (Information about you) is identical to the 
sig·nature in Part 7 (Signature block). 

• Remember that the petition can only be signed by the petitioner and not by 
his or.her authorized representative~ 

The following EB-5 eligibility requirements must be established in the Form 1-526 
petition: 
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• The capital investment is in a new commercial enterprise; 

• If the petitioner claims that the capital investment qualifies for the reduced 
capital investment threshold of $500,000, that the new commercial enterprise is 
located in a TEA; 

• The investment capital was obtained by the alien through lawful means; 

• The required amount of capital has been fully committed to th~ new 
commercial enterprise; 

• The new commercial enterprise will create not fewer than 10 full-time positions; 
and 

• The alien investor will be engaged in the management of the new commercial 
enterprise. · 

Note: lfthe new commercial enterprise identified in the petition is affiliated with a 
regional center, then the petitioner mt.ist provide with the Form 1-526 petition a l 

COPY. of the regional center's: · 

• Most recently issued approval letter; and 
• Documentation relating to its approved capital investment structure and job 

creation methodology~ 

If the eVidence provided remains unchanged from the documentation that was the 
basis for the approval of the regional center proposal, then the prior approval of the 
capital investment structure and the job creation methodology should generally be 
·given deference. The CSC EB-5 program manager should be notified to 
determine the appropriate action to take if an ISO <;tiscovers during the 
aqjudicatibn of .Form 1-526 petition that: · 
• Documentation relating to the regional center's capital investment structure or 

job creation methodologies has materially changed since the approval of the 
regional center designation; 

• The record contains evidence of fraud or misrepresentation; or 
• The evidence of record indicates that the previously favorable decision to 

approve the regional center proposal (or amendment) to include the 
determination·that the exemplar Form 1-526 petition is EB-5 compliant was 
legally deficient. 

3. Chapter 22.4(c)(4)(D)(iii) ofthe.AFM is revised to read as follows: 
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(iii) Clarification of the Meaning of Full-time Position. Section 
203(b)(5) of the INA requires that the investment in a new commercial 
enterprise will create full-time employment for not feYier than 10 
qualified employees. The INA further defines ful.l-time employment as 
"employment in a position that requires at least 35 hours or service per 
week at any time, regardless of who fills the position." Adjudicating 
ISOs should keep the following points in mind when determini_ng if 
positions meet this requirement: 

• Economic input/output (I/O) models, such as RIMS II or IMPLAN, 
used to evaluate the calculation of the number of indirect jobs 
(including induced jobs) created through a commercial enterprise 
affiliated wifh a regional center do not distinguish between full-time 
and part-time jobs. In other words, the job creation results of the 
multipliers in the economic 1/0 models do not distinguish between 
the full•time and part-time .nature ofthe positions. Therefore, the 
number of indirect jobs quantified through the 1/0 model analysis 
will be considered to be full-time and qualifying for EB-5 purposes. 
Accordingly, determinations regarding whether jobs qualify as "full­
time" are only relevant to the analysis of direct jobs created by a 
commercial enterprise claiming the creation of direct jobs as a 
result of the EB-5 capital investment. 

• USC IS has interpreted the full-time employment requirement to 
exclude jobs that are intermi~ent, tempo~ry. seasonal or transient 
in nature. See, e.g., Spencer Enterprises v. U.S., 229 F.Supp.2d 
1025 (E. D. Cal. 2001 ). Historically, construction jobs have not been 
counted toward job creatiOfl because they are seen as intermittent, 
temporary, seasonal and transient rather than permanent. USCIS, 
however, now interprets that direct construction jobs may now · 
count as permanent jobs if they: 

o Are created by the petitioner's investment; and 
o Are expected to last at least two years, inclusive of when the 

petitioner's Form 1-829 is filed. 

Although employment in some industries such as construction or 
tourism can be .intermittent, temporary, seasonal or transient, 
officers should not exclude jobs simply because they fall into such 
industries. Rather, the focus of the adjudication should be on 
whetherthe direct positions, as described in the petition, are 
continuous full-time employment rather than intermittent, 
temporary, seasonal or transient. 
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' 

For example, if a petition reasonably describes the need to 
directly employ general laborers in a construction project that is 
expected to last several years and require a minimum of 35 
hours per week over the course of that project, the positions 
would m~et the full-time employment requirement. However, if 
the same project called for electrical workers to provide services 
as direct employees during three to four five week perio~s over 
the course of the project, such positions would be properly 
deemed to be intermittent and not meet the definition of full-time 
employment. 

• Generally, it is the oosition that is critical to the full-time direct 
employme.nt criterion, not the employee. Accordingly, the fact that 
. the position may be filled by more than one employee does not 
exclude a position from consideration as full-time employment. 

For example, the positions described in the above bullet would 
not be excluded from being considered full-time employment if 
the general.laborers needed to fill the positions varied from day 
to day orweek to week, as .long as the need to directly employ. 
general laborers i'n the position remains constant. This · 
interpretation is consistent with 8 CFR204.6(e), which inclUdes 
job sharing arrangements as part of the regulatory definition of 
full-time employment. 

• It is important to note, however, that this interpretation does not 
override the regulatory definitions of employee and full-time 
employment at 8 CFR 204.6(e). Thus, direct jobs must still be filled 
by qualifying employees and not by independent contractors. 

· Positions filled by independent contractors are not qualifying direct 
jobs and may only be credited for EB-5 job creation purposes in 
petitions involving commercial enterpris~s that are affiliated with a 

. regional center. In addition, multiple part-time positions may not be 
combined to create one fulf .. time position, unless those part-time 
jobs can be shown to be part of a job-sharing arrangement. 

• Full-time employment relating to the creation of direct jobs as 
defined in ·a CFR 204.6( e) means year-round employment and not 
seasonal full-time employment. Full-time employment consists of 
35 hours a week. Seasonal positions.do not qualify for purposes of 
the full-time employment requirement for direct jobs. 
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4. Chapter22.4(c)(4)(F) of the AFM is revised to read as follows: 

(F) New Commercial Enterprise in a Targeted Employment Area (TEAl. A 
TEA is either a rural area ot an area experiencing a high unemployment 
rate at the time of the capital investment or the time of filing of the Form 
1-526 petition, whichever occurs first. If the petitionf;lr shows that the area 
Where he or she is investing is a rural area, the petitioner need not also 
establish that the area has high employment. Conversely, if the area is a 
high unemployment area, the petitioner need not also show that it is a 
rural area. 

INA 203(b}(5)(B) and 8 CFR 204.6(~) require that in order to establish 
eligibility for the reduced EB-5 investment threshold of $500,000, the area 
Jn which the alien makes a capital investment must qualify as an rural area 
or an area of high unemployment when the investment .is made. Matter of 
Sofflci, 22 I&N Dec. 158 (BIA 1998) provides in pertinent part that: 

A petitioner has the burden to establish that his enterprise does 
business in an area that is considered "targeted" as of the date he files 
his [Form 1-526] petition. The fact that a business may be located in an 
area that was once rural, for example, does not mean that the area is 
still rural. 

A conflict between the statutory and regulatory requirements, and Matter 
of Soffici may arise when an alien makes a capital investment at a point in 
time prior to the filing of the Form 1-526 petition when the area in which the 
investment is made qualifies as a TEA, only to have the area no longer 
qualify as a TEA at the ti.me of filing of the Form 1~526 petition. In order to 
promote predictability in the capital investment process and to reconcile 
the potential conflict outlined above, ISOs must identify the appropriate 
date to examine in order to determine that the alien's capital investment 
qualifies for the reduced $500,000 threshold according to the following "if, , 
then" table: · 

TEA uif then" Table 
If the lnv~stment. .. Tben ... 
Is made into the commercial · The TEA analysis should focus on 
enterprise's job creating project wh~ther the location of the 
prior to the filing of the Form 1-526 investment qualifies as a TEA at the 
petition ... .. . time of tne investment. 
Has yet to be committed to lhe The TEA analysis should focus on 
commercial enterpris~·s job whe.ther the location of the 
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creating project at the time of filing 
of the 1~526, i,e. is still in escrow or 
is otherwise not irrevocably 
'invested into the commercial 
enterprise pending the approval of 
the 1-526 _Qetition ... 

investment qualifies as a TEA at the 
time of the filing of the 1-526 
petition. 

Note: In some instances, an alien may request eligibility for the reduced 
investment threshold based on the fact that other EB-5 aliens who 
previously invested in the same project qualified for the $500,000 
minimum investment, even though the area did not qualify at the time of 
the instant alien's investment or the filing of his or her Form 1-526. Each 
alien must establish that his or her capital investment qualifies for the 
reduced investment threshold, and cannot rely on previotJS TEA 
determinations made based on facts that have subseq~ently changed. 

Note also that the area where the new commercial enterprise is located 
may qualify as a TEA at the time the capital investment is made or the 
1-526 petition is filed, (whichever occurs first), but may cease to qualify by 
the time the Form 1-829 petition is filed. Changes in population size or 
unemployment rates within the area during the alien investor's period of 
conditional permanent residence are. acceptable as increased job creation 
is the primary goal of the EB-5 program. 

(i) Rural Area Defined, The term "rural area'' means any area that is 
both outside of a metropolitan statistical area (MSA) and outside of a 
city or town having a population of 20,000 or more based on the most 
recent decennial census of the United States~ See INA 
§ 203(b)(5)(B)(iii) and 8 CFR §204.60)(6)(i). MSAs are designated by 
the Office of Management and Budget and can be found at 
www.census.gov. 

(ii) Definition of High Unemployment Area. The term "high 
unemployment area" means an area which has experienced 
unemployment of at least 150 percent of the national average rate. 
See INA§ 203(b)(5)(B)(ii). The 1-526 petitioner must demonstrate that, 
at the time the capital investment is made or the petition is filed 
(whichever occurs first)i there has been an unemployment rate of at 
least 150% of the nation~l unemployment rate within the MSA or other 
non-rural area in which the commereial enterprise that will create or 
preserve jobs is located. This should be based on the most recent 
information available to the general public from federal or state 
governmental sources as of the time the l-52a petition is submitted. 
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lri some instances 1-526 petitioners may claim high unemployment in 
only a port.ion or portions of a geographic area or political subdMsion 
for which distinct unemployment data is not readily available to the 
general public from federal or state governmental sources. This may 
be indicative ofan attempt by the petitioner to "gerrymander'' a finding 
of high unemployment when in fact the area does not qualify as being 
a high unemployment area.· Such a claim is not sufficient to establish 
that the area is a high unemployment area unless it is accompanied by · 
a designation from an authorized authority of the state government. 
(State designations are discussed below in (iii) of this section.) 

The Bureau of Labor Statistics (BLS) .provi~es data regarding the 
. national average rate of unemployment at www.bls.gov/cps/. BLS's 
Local Area Unemployment Statistics (LAUS) program produces 
monthly and annual unemployment and other labor force data for 
census regions and divisions, states, counties, metropolitan areas, and 
many cities, by place of residence. This information can b!9 found at 
www.bls.gov/laul. States, the District of Columbia, and the U.S. 
territories may also publish local area unemployment statistics on their 
government websites. 

(iii) State Designation of a High Unemployment Area. The state 
government of any state of the United States may designate a 
particular geographic area or political subdivision located within a 
metropolitan statistical area or within a city or town having a population 
of 20,000 or more within such a state as an area of high 
unemployment. Before any such designation is made, an official of the 
state must notify USCIS of the agency, board, or other appropriate 
governmental body of the state which shall be delegated the authority 
to certify that the geographic or political subdivision is a high 
unemployment area. Evidence of such a designatio", including a 
description of the boundaries of the geographic or political subdivision 
and the method or methods by which the unemployment statisticS were 
obtained, may be submitted in support of the Form 1-526 petition in lieu 
of other documentary evidence of high unemployment in the area 
where the new commercial enterprise is located. See 8 CFR 204.6(i). 
The statistics used in the analysis must reflect the national and local 
unemployment rates for these regions at the time of the alien investor's 
capital investment. See 8 CFR 204.6(e). 

The designation of high unemployment areas are within the purview of 
each U.S. state governor, or if applicable, his or her designee. USCIS 
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personnel have no substantive authority to question or challenge such 
high unemployment designations, and therefore must rely on the high 
unemployment designations that conform to the requirements outlined 
above that are made by a U.S. state governor or his or her designee. 
ISOs should notify the esc EB-5 program manager and seek 
guidance regarding how to address the TEA issue in petitions that 
contains a state designation letter that does not conform to the 
requirements of 8 CFR 204.6(i), utilizes statistics that do not reflect the 
national and local unemployment rates at the time of the alien 
investor's capital investment, or has been issued by an official of a 
state that has not notified USCIS regarding who In the·state 
government has the authority to issu~ such designations. 

Note: State designations of high unemployment areas also include 
designations issued by the appointed government Pc>dy with authority 
to make such certifications by the governors of the U.S. territories or 
the mayor of the District of Columbia. 

5. Chapter 22.4(c)(4)(G) of the AFM is added as follows: . 

(G) Eligibility Requirements for the Review of a Form 1-526 Petition·that 
Seeks Consideration of a Business Plan that Oiffers from the Business 
Plan in a Previously Approved Form 1•526 Petition. 

Some EB-5 aliens may encounter difficulties when unforeseen 
Circumstances cause the achievement of the requisite job creation 
outlined in the Form 1-526 petition to be cast in doubt. This may occur 
when the job creating capital investment project or commercial enterprise. 
that was relied upon for the approval of the Form 1-526 petition fails or 
otherwise cannot be completed within the alien's two-year period of 
conditional residence. The structure of the EB-6 program is inflexible in 
that the capital investment project identified in the business plan in the 
approved Form 1-526 petition must serve as the basis for determining at 
the Form 1-829 petition stage whether the requisite capital investment has 
been sustained throughout the alien's two year period of conditional 
residency and that at least ten jobs have been or will be created within a 
reasonable period of time as a result of the alien's capital investment. The 
business plan in the Form 1-526 petition may not be materially changed 

· after the petition has been filed·. In addition, USCIS may not act favorably 
on requests to delay .the filing or adjudication of Form 1-829 petitions 
beyond the timeframes outlined in 8 CFR 216.6(a) and (c). 
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The following "if, then" table explains how an EB-5 investor can seek 
consideration of a business plan that differs from the business plan in a 
previously approved Form 1~526 petition. 

New Form 1-526 Petition "If, Then" Table 
If ... 
The alien wishes to change the 
business plan from the business plan 
outlined in a previously filed Form 1-526 
petition ... 
If the new Form 1~526 Petition is 
Filed ... 
Before the alien adjusts status (AOS) 
or is issued an immigrant visa (IV) ... 

After the alien adjusts status or is 
issued an IV, but before the due date of 
the filing of the 1-e29 petition (90 days 
prior to the end of the two-year CPR 
period). 

After the alien adjusts status or is 
issued an IV on or after the due date 
for the filing of the I.S29 petition. 

Then ... 
S/he may file a new Form 1-526 petition 
with fee that is supported by the new 
business plan and addresses all 
reQuirements of the 1-526 petition. 
Then ... 

The new petition, if approved, Will be 
the basis for the AOS or the IV and the 
new business plan will be used as the 
basis for evaluating EB•5 eligibility at 
the 1-829 stage. 
Upon approval of the new Form 1-526 
petition, S/he may file Form 1-407 with 
a Form 1-485 adjustment applica~ion. 
The prior CPR status will be terminated 
and the new AOS application will be 
approved, if otherwise approvable, 
granting a new two year period of CPR 
status. The new 1-526 petition will be 
used as the basis when evaluating 
eligibility at the 1-829 stage. 

If the new Form 1-526 is denied, then 
the alien will have to file the 1-829 
petition and use the initial Form 1-526 
petition as the basis for the eligibility 
evaluation in the Form 1-829 petition. 
lfthe new 1-526 is approved, S/he may 
request the withdrawal of the initial 
1-829 petition and file an AOS 
application. The prior CPR status will 
be terminated and the new AOS 
application will be approved, if 
otherwise approvable, granting a· new 
two year period of CPR status. The 
new 1-526 petition will be used as the 
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basis when evaluating eligibility at the 
second 1-829 stage .. 

If the new 1-526 petition. is denied, then 
the initial Form 1-829 petition will be 
adjudicated using the project plan in 
the initial 1-526 petition as the basis for 
the initiall-829 eligibility evaluation. 

Note: Dependents will have to file l-407s at the same time as required for the 
principals as well as Form 1-485 applications in order to terminate their CPR 
status and be •re-adjustedn to CPR anew. The dependents must be eligible to be 
classified as EB-5 dependents at the time of the filing of new Form 1-485 
application, i.e. the dependents must be the spouse or unmarried child under the 
age of 21 years of the EB-5 principal alien 

6. Chapter 25.2(e)(4) of the AFM is revised by adding new paragraph (E) to read as 
follows: 

(E) 1-829 Consideration of Form .1~526 .EB-5 Eligibility Requirements. 
Pursuant to section 216A( c )(3) of the Act, USC IS must determine that the 
facts and information contained in the petition are true. ISOs should 
generally give deference to the approval of EB-5 eligibility requirements 
previously made in the alien investor's Form 1-526 petition and affiliated 
regional center designation, as applicable, if the facts presented in the 
earfier proceedings remain unchanged to include: 

• The new commercial ent~rprise's capital investment structure: 

• That the commercial enterprise qiJalifies as "neW" for EB-5 purposes: 

• If the commercial enterprise is affiliated with a regional center, the 
direct and indirect job creation methodology; 

• If the Form 1~526 petition was approved for reduced capital investment 
threshold of $500,000, that the new commercial enterprise was located 
in a TEA atthe time of filing of the Form 1-526, and; 

• That the alien investor's investment capital was lawfully obtained. 

The esc EB-5 program manager should be notified to determine the 
appropriate action to take if an ISO discovers during the adjudication ofthe 
Form 1-829 petition that: 
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• Documentation relating to the regional center's capital investment 
structure or job creation methodologies or the eligibility requirements 
favorably decided-upon in the Form 1-526 petition have materially 
changed post-approval of the regional center designation or Form 
1-526 petition; 

• The record contains evidence offraud or misrepresentation; or 
• The evidence of record indicates that the previously favorable decision 

to approve the regional center proposal (or amendment) was legally 
deficient. 

If the documentation of record presents material inconsistencies that impact 
the alien investor's EB-5 eligibility, then ISOs should require the petitioner to 
resolve the inconsistencies prior· making a favorable determination in the 
case. It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidenc~. Any attempt to explain or reconcile 
such inconsistencies will not suffice unless the petitioner submits (;9mp~tent 
objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 
582, 591 {BIA 1988). . 

Note: EB-5 petitioners must establish eligibilitY as of the date of filing of the 
petition. See 8 CFR 1 03.2{b }{ 1 ), { 12); Matter of Katigbak, 14 I&N Dec. at 49. 
Note also that a petitioner may not make material changes to a petition that 
has already been filed in an effort to make an apparently deficient petition 
conform to USCIS requirements. Matter of lzummi, 22 I&N Dec. at 175. 

7. The AFM Transmittal Memoranda button is revised by adding a new entry, in 
numerical order, to read: 

AD09-38 

VI. Use 

Chapter 22 and 
Chapter 25 

This memorandum revises Chapters 
22 and 25 of the Adjudicator's Field 
Manual (AFM) by amending sections 
22.4 and 25.2 to clarify issues 
pertaining to EB-5 (Immigrant 
Investor) Regional Center Proposal 
petitions .for classification {Form 1-526) 
and petitions for remqval of Conditions 
{Form 1-829). · 

This memorandum is intended solely for the instruction and guid~ce ofUSCIS 
personnel in performing their duties relative to adjudications. It is not intended to, does 

-' 
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not, and may not be relied upon to create any right or benefit, substantive or procedural, 
enforceable at law or by any individual or other party .in removal proceedings; in 
litigation with the United States, Qr in any other form or manner. 

VII. Questions 

Questions regarding this memorandwn should be dir~ted through appropriate channels 
to Alexandra Haskell in the Business and Employment SerVices Team of Service Center 
Operations. 

Distribution Ust: 

Regional Directors 
Service Center Directors 
.District Directors 
Field Office Directors 
National Benefits Center Director 
Chief, Service Center Operations 
Chief, Field Operations 
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LOS-N'-'14623 

In Vtsa Petition. Proceediilgs . 

Decided by Regional Commisl'ions'r8eptemb6'1' 7, 19'/B 

Sinee the btll'deza af ilfoof to est.btish eliglbllity Cor the benefits sought rests 
with petif;ioner, who seeks to accord heneficlaries classi~cation as trainees 
under section 101(a)(16)(B)(iii) af tbe Immigration aDd NatiOnality Act, aa 
amended, the conten.tion that petitloner.need only go on record aa s.tati;nr that. 

· training Is not available outside the . United States iS rejected; likewiSe 
rejected is the ecmtention that petitioner may reiy I!Oiely upon ~ statement 
"on record" that benet'Jclarles will not dilipllll!e U.S. workers, particularly 
when such statement is confiradicted by other e'Viclenee of record. Aceordlnglf, 
the peti,tjon is denied for failure or petitioner to SUbmit an adequate training 
program; tin- fall~ w ...,JiSh wb:y ·tho ollagoa tn.lliilfts ecmld not i)a 
obtained in' benefieiaries' c6untey, and bec;ausll, · productive employment .Is 
iDvolved whiCh would displace United St:a~ WOrkers, 

ON B!l!IA.Ui' OF PmT!oNER: EJWUIUI!l Bral:ul~ Esquire 
· · 856 s .. :Broadwai, sm.te 201 

Los ~les; Ca.1iComia 80013 

This iS an appeal from the l)istJ:1ct DireCtor's decision denying 
the petition. 

The petitioner is engaged ·in the manUfacture of ceramic gift­
ware. This busipess was establiahed in 194.6 and c'l.1ttellt'b' em­
ploys 225 persons. The petitioner proposes to train the benefici• 
aries in one of the various phases of pottery manufacturing for 18 
months, with wages of $66.00 per week and· up. depen~ng oil 
ability shown, for 40 hours per week. . 

The beneficiaries are all natives apd ciljzens of Mexico, pres­
ently unlawfully in the United States. The petitioner's resume of 
their elllployment histol'Y, iS ~ follows: 

Gvailalups Rui: Me~~bired February 23.19'12-ha.s been employed aa 
a Idlnman's helper a'!ld sometimes as a caster's helper. 
Rafasl Sa.ltt.:«rr Gui~ired October 15, 19'11-bas been empl~yed as a 
caswr's~L · • 
JeiM Murillo G~red Nove~ber 24, 1971-ba.e been employed aa 
a waremaft..DUties ecmsist ofbriilglng items to packers to be paelmged, aucl 
taking pae.Jmged items away from Jiacken af'ttir packing COJ1!plete. 
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·Rosario Marti'llfn Ramirez-hired December 29, 1971-Emplo)'l!d as. a 
production worker in the c:onve:vor eastinr section.. Fills molds with clay 
and sttips them • 

. The beneficiaries were ~~rviewed by an officer of this Service 
on August 8, 19'12, at whi~ time it was asCertained that Jesu~-S 
·Murillo-Guardado had been employed by the petitioner previously 
from.Aprill969 until' June 1971. He Stated that he was .a foreman 
at the time of his interview. 

Guadalupe Ruiz..Martinez stated that he had also been pJ'eVi:. 
. ous)y employed by the peijtioner for ·one year in 1969 while the 

other two beneficiaries stated that they had been employed only 
as stated by the petitioner. · . 

The petitioner submitted job descriptions of ftiur positiOnS uti~ 
lized in the pottery· making iridust;ry whi~ are entitled as follows: 
9Jay Batching, Stain Department, Mold and Die Maker, and Glaze 
Preparation ·Handling and Application of Gla2es. The petitioner 
has stated that the beneficiaries .wDl be train~ in these jops, but 
~ ia not poaible to mbmit a ~nraa o'litline whieh refl.eeta 1:1'ainjl18' 
in stages, as the beneficiarieS will learn the separate duties wh@, 
as and where the opportunity affords; It Wa.s added that there 
would be no academjc ~inillg as. all tt:aJning is on-the:-job train~ 
ing, with producti:vity estimated at SO% at the beginning of 
training, rising, hopefully, to 85%tOwards training's completion. 

The petitioner stated that the beneficiaries will become compe­
tent tn one phase of pottery manuractare, and UJ>9n completion, 
they will be able to perform their job duties in a Mexican pottery 
factory or in a United States ~bsidiary pottery f)l.etory in Mexico. 
It was also stated that the Mexican pottery industry, at present, is 
far behind wi wiijt respect to methods, equipment, technology and 
know-how. The petitioner then alleged that no United Statea 
"WOrkers will be displaced or replaced, as this is a trai;ning program 
only. which. is open to everjone in the UD.ited States who is 
susceptible to training. 

In hiS decision denying the peti~on. th~ District Director stated 
in part a.s foll~; , · 
The record In this ease bas been earefully considered. Other than self-serving 

. assertions, no evidence has been 'fUrnished that wauld establish that competent 
tnilfting fcir employment In a pottery factoey is unavailable In Mexico. In view of 
the benerlciarieli employment experience with the petitioner, it appears ihat the 
training program as outlined by the petitioner is not properly applieabl!l to tbe 
benerldaries. They have already aequil'ed the basie knowledge and traiDfng 
required for perl'o:i'm.anee In the ~upation. Continuous and repetitious ~nlng 
D,l the basie ·skills would no doubt make ihem more proficient, but .seetfon 
101(aX15)(H)(~i) contemplates the training of an individual so that he aequires 
basie .skills for adequate performance in the occupation and not to provide him 
with f\Jrther day-by..cfll)' .ob-tbe-.lob repetitiol18 experience iiDd application or his 
skills. for the Sake of higher degree of proficiency. 
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Interiin Decision #2168 
JD view ot the foregoing, the petitioner has . faRed to establish the Deed for 
benefiCiaries to 'be trajned in this coi.Uitry; that the beneficiaries' presence in the 
United States is soupt principally and primarily for thEi purpesea of ~. 
any productive labor beiDg iucidental thereto; and that their pt8Sf!nc8 iii. the 
Ullltad States would not have the ef£~ of displacing or replacing avallable 
United States resident labor. 

On appeal, counsel argued that the petitioner needs only to State 
t!tat the. proposed training· cannot be obtained outside of the 
United States and that available labor is not a material issue as 
evidenced by the obvious absence of a labor determination/require-· 
ment in eonneetion With the provisions of section 101(a)(16)(H)(iii). 
He then added that the petitioner bazs complied with the spirit of 
the law as .he offers a training program to an alien desirous of 
receiving such training, and" that he has "gone on record" as 
stating no displacement· of resident, labor will occur and the 
training is not ~vailable outside of the United States. 

Counsel argued ftlrther that. the ~titioner has met the require­
mente of law ancl the latent of Congress, but the District: Director 
asked for more as evidenced by his decision. Be then alleged as .. 
follows: -

L Competem~ in thisj'WdiaflDt lllli&ilablB inMa:ico. 
The petitioner is only zeq~ to state "whether sueh tl$dng. can be 
.obtaiJled outside the United States". 8 CFB. 214.2(h)(2)(W). ThiS, the 
petitioner baa dODe (item 10, lmrteell refexem:ll point atl:achment).; Tbe 
feet tbilt the patiticmer bas been iD his fiel4 JliDCe 1946 qualifies him tO 
speak with authority on the quality of the industrY and tbe: training 
available. He cert.aiuly is in a better ,Position to BO jndge rmd the Service 
offers 110 eVidenee cont:radieti:ag ~.statement. \ 
<::cmgress previously acknoWledged U.S. superiority in tr$iDg (Senate 
Report, IIU)'wcl). 

2. 'I'M ,:wodw:tililly is ~ in t.W "bn Ur.e job tmnintf tDi1l t~U~Iistrir 
7'I'J'Bidt m 80IM ~ llu the ""'71 7UJtunl of t11s B,llllfem. of ttming. 
The b~lll' Jl'l"'~ is f(ttl(lht ~ 11M 'JI'I'imm'iZu far the 
~of~ . 

Altboueh the beneficiaries. have been in the employ or the petitillllel", the 
training program bas not been i,npll!mented and/or completed. Each 
beneficiary bas maintained a position wbicb b_as not progresSed thro• 
the contemplated training. The employment has asc:ertil.i.ned aD ability 
and wiD to Jearn which provided the petitioner with assuranee that the 
training Will be fruitful; his efforts wiD be well ezpeadecL The loss or 
trainer time lowers the. overail prtlduetivity. And sueb productivity will 
fmmecfiately decrease uponfmpleme,ntation of the traiuiDg. 

8. No diap/l;u:i11f1 or f'tl'llla,ci11f1 of~" lttbtw 1l1i1l occii.r. 
As stated before, the Servit.e led CoD.gress tp believe that the pet:iticmer's 
statement "'n record'" would be sufficient protection for U.S. labor. The 
petitioner went on :record in bis petition . (item 12 of tinu1leen Nferen.ce 
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Interim Decision 12163 
point attachment). There wm be no cha.Dge. iD hiring polides as a result 
of the trainees" presence or de~. AD qaalffied and wiDiD,g appli­
cants wiB be em:p'loJed notwltbstaDdillg the Uaining ~ 
In IIU11UD8tkln, the District Diiector has failed to impleuient the intent of 
Congress and places too restri¢lve I!.Jl iuteJ:pretation on the re,ulations. 
Even under auch rest::.rictlve interpretation the petltiotJer has oven:ome 
~~ . 

lt. has been decided that the burden of proof to establish 
eligl'bili:ty for ,the benefits sought rests wi:Ut the petitioner in visa 
petition~ ~a.ttSf' of B'l'f1llft'iqrm; 11 L & N. Dec. 493). 
Therefore, counsel's argument that the petitioner need only ro on 
record as stati:ag th_at training is not ava11able outside the United 
States is rejected .in this matter. It is commonly known, and 
administrative notice is taken of the fact, that M¢eo eXports 
pottery of many types and ceramic giftware to the United States 
in sueeessful competition with United States manufacturers. One 
need only travel to the Mexican border city of Tijuana to observe 
the vast quantity and variety of *e beautiftil and artistically 
designed ceramic giftware that is manufacttared ·in Mexico as 
evidence that Mexico has a thriVing pottery industry. One can also 
observe tourists from the United States examining and p'urcbas­
mg this flmous Mexican giftware in many other Mexican c:ities 
along the United. States border. Under these circumstances, it iS 
reasonable and proper to require ~e petitioner to do more than 
merely state that the proposed training cannot be obtamed out­
side oftbe United States• 

It has also been deciae'd .. that the question of productive employ­
ment is an issue to be con.ldered in connection with the approval 
of visa petitions to classify aliens as industrial tn.inees fMa#e'r of 
Kraus Periodicala, I'M., 11 L & N. De:c. 68; Ma.ttlw o!Scisfii1W, llL & 
.N. Dee.. 363; Ma.tteT of I~ Trensportation Corp,, 12 I. & 
N. Dec. 889; Matter of~ Munioip"al Hospittd CfJfr.tDr, 12 I. & N. 
Dee. '168). In this case, the beneficiaries liave been employed by the 
petitioner for periods of time ranging from more th~ seven 
months to over two yea'I"S, perfol'IDing purely productive labor. The 
. Jletitioner now proposes that the beneficiaries be permitted to 
re~ in the United States for an additional18 months under the 
thinly veiled. allegation th.at they will now undergo a training 
program; yet, he has not found it possible to submit a train1ng 
program which reflects training· in. planned and logical phase• 
showing the periods of time reqtifred for each phase oftraining: A 
careful examination of the positions involved reveals that they 
consist of two to three basic functions and seven to nine majot 
duties, which are clearly and distinctl7 outlined by the petitioner. 

A training program designed principally fol' the purpose of 
providing the beneficiaries substantial and meaningful training 
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can reasonably be expected to offer more than learning "the 
separate duties when, as, and where the ·opportunity affords". 
Tralning in this manner Will provide the beneficiaries with little, if 
a:n.y, training which is not incident8! to the employment of any 
worker in a position which ~volves purely productive labor. 

We also reject the argument that the petitioner may rely solely 
upon qis statement "on ~rd." that the beneficiaries will not 
displace United States :workers. In fact, he .baa qualified that 
statei;ilent on appeal wherein .he states: "No djsplac;jng or ·replac­
ing of tm~Gi14ble labor will occur.'' (Emphasis added.) It is proper to 
ccmsic:18J. all of the facts in· a viSa. petition proceeding Of this nature 
in arriving at a cOnel~on regarding the issues. The petitioner's 
statement must be giVen due consideration; however, this Service 
is not precluded from rejecting such statement when it is eontra­
di~ by other evidence in the record of the matter under 
consideration. 

Seetion 214(e) provides 'that '- petition to import an alien as a 
nonimmigrant under section 101(a)(l5)(B) shall be in such form 
and contain such information· as the Attorney General shall 
preseribe. 8 CFR 21~X4Xii) provides in .pertinent part that a · 
tra.inea shall not be 'De~i~ed to enrage in productiv~ employment 
if such employment will ~lace a United States resiclent. ! 

. It has beeri stated that there will be productive emplOyment 
pertbrmed· }:)y. the beneficiaries of this petition. Thus, it must be 
decided if United States reSidentS woUld. be dispiacec:t by su.ch 
employment. . 

· The fact-that there are employable unemployed United States 
resident .workers in Los Angeles Coq1.1tr i.s ·well known. The 
petitioner's offer to emplOy trainees with wages of $L65 an hour 
can eel'tainly, be expected to reduce the number of United States 
resident workers desirous of such employment. The job deserip. 
tioruJ submitted with the petition reveal that the performance of 
such work consists primarily of the use of the hands and the 
m~lation Ot hand and machine toolS in the . preparatiQn or' 
liquid clay, pressing clay, mixing and apPlying stain, and making 
plaster and other mixes. Employment of thiS nature further 
reduces the number of interested workers. On the basis of the 
petitioner's offered csa.l.al7 and the wo~]Qng conditions nf the 
employment involved, it is concluded that the productive employ~ 
ment which would be. performed by. the beneficiaries would dis­
place United States resident workers which would ~ avaijable if 
.Qffered wages at an acceptable level. . 

The entire record in this 1natter has been earefal1y considered. 
It is concluded that the District Director properly denied the 
petiti.9n. and the statements n1ade on appeal do not wan-ant 
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overruling that decision. The petitioner has not met his b~ ot 
proof as required to establish that the petition. should be approved. 
The ~J.ppeal Will be diSmissed. . 

OBDER: It is ordered that the' appeal be dismisSed. . . .' 

195 

607 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



(b)(6) 

Interim Decision #3362 

In te HO, Petitioner 

In Visa Petition Proceedings 

Decided by the Associate Commi.ssioner, Euniinations,Jilly 31, 1998. 

(1) Merely establishing and capitalizing a new COITllllercial ent_erprise and signing a commer­
ciallease are not sufficient to show that an immigrant-investor petitioner has placed his cap­
i.tal at risk. The petitioner must present. instead, evidence that he has actually undertaken 
meaningful concrete business activity; 

(2) The petitioner must establish that he has placed his own capital at risk, that· is to say, he 
must show that he was the legal owner of the invested capital. Bank statements and other 
financial documents do not meet this requirement if the documents show someone else as the 
legal owner of the capital. · 

(3) The petitioner must also es~blish that he acquired the legal ownership of the invested cap­
ital through lawful means. Mere assertions about the petitioner's financial .situation or work 
history, without supporting documentary evidence, are not sufficient to meet this requirement. 

(4) To establish that qualifying employment positions have been created, INS Forms 1-9 pre­
sented by a petitioner must be accompanied by other evidence to show. that these employees 
have commenced work activities and have. been hired in permanent, full-time positions. 

(5) In order to demonstrate that the new commerCial enterprise will create not fewer than I 0 
fu11-time positions, the petitioner must either provide evidence that the new coinmercial 
enterprise has created such positions or funiish.a comprehensive, detailed, and credible busi­
ness plan demonstrating the need for the positions and the s~hedule for hiring the employ~s. 

ON BEHALF OF PETITIONER: JOifN L. SUN 
3550 WILSHIRE BOULEVARD, SUITE i250 
LOS ANGELES, CA 9001~2413 

DISCUSSION 

The preference visa. petition was approved by 'the Director, 
California Service Centei who certified the decision to the Associate 
Commissioner for Examinations for review. The decision of the director 
will be reversed. 

The petitioner seeks classification as an alien entrepreneur pur­
suant to.section 203(!:>)(5) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1153(b)(5), The director determined that the petitioner had already invest-
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ed the requisite amount of capital, apparently obtained through lawful 
means. The director further found that, while the business had only two 
employees at the time of her decision, the business plan called for at least 
eight more employees within the next 12 months. 

The petitioner has chosen not to respond. 
Section 203(b)(5)(A) of the Act provides cla,ssificatlon to qualified 

immigran~ seeking to enter the United States for tl;le purpose of engaging 
in a new col11Ii1erda,I enterprise: 

(i) wliich the a.Jien has established, 

(ii) in which such alien has invested (after the date of the enactment of the 
Immigration Act of 1990) or, is actively in the process of investing, capital in an 
amount not 1es~ than the amount specified in subparagraph (C), and 

(iii) which will benefit the United States economy and create full-time employment 
for not fewer than I 0 United States citizens or aliens lawfully admitted for permanent 
residence or other: immigrants lawfully authorized to be employed in the United States 
(other than the immigrant and the immigrant's spouse, soris, or daughters). 

The petitioner indicates that the petition is based on the creation of a 
new business located in a targeted employment area, for which the required 
amount of capital invested has been adjusted downward. · 

MINIMUM INVESTMENTAMOUNT 

8 C.P.R. § .204.6(e) states, in pertinent part, that: 

Targeted einploymeiit area means an area Which; at the time of investment, is a rural 
area or an area which has experienced unemployment of at least 150 pereent of the 
national average rate. 

0!1 De~ember 18, 1997, King's Wheel Corp. filed its articles of incor­
poration with the State of California. According to the petitioner, who is 
the president, director, and chief executive officer of the corporation, 
King's Wheel will import steel and aluminum automobile wheels from 
Taiwan and market them in the United States as a wholesa]er. On 
December 20, 1997, the petitioner signed a lease on behalf of King's 
Wheel for an "office and warehouse" located at 350 W. Artesia Boulevard 
in C9mpton, California. 

Compton is in Los Angeles County, and the most c.urrent information 
available from the California Employment Development Department 
indicates that all of Los Angeles County is an area of sufficiently high 
unemployment to qualify as a targeted area. Therefore, the amount of 
capital necessary to make a qualifying investment in this matter is 
$500,000. 
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INVESTMENT OF QUALIFYING CAPITAL 

8 C.F.R. § 204.6(e) states, in. pertinent part, that: 

Capital means cash, equipment, inventory, other tangible projleny, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided the alien 
entrepreneur is personally and primarily liable and that the assets o(the new commer­
cilil ent.etprise upon which the petition is based are not used to secure any of the 
indebtedness, ... · 

Commercial enterprise means any for-profit aetivity formed for the ongoing conduct 
of lawful business including, but not limited to, a sole proprietorship, partnership 
(whether limited or general}, holding company; joint venture, corporation, business 
trust, or other entity which may be publicly or privately ownea. This definition 
includes a commercial enterprise consisting of a holding company and its wholly­
owned subsidiaries, provided ihat each sucb.subsidiary is engaged in a for-profit activ­
ity formed for the ongoing conduct of I! lawful busin"'s8. This definition shall not 
include a non-commercial activity such as owning and operating a person,al residence. 

Invest means to contribu!t capi~. A contribution of capital in exchange for· a note, 
bond, convertible debt, obligation; or any othc;r debt. arrangem~<nt between the alien 
entrepreneur and the new commercial enterprise does not constitute a con)ributio~ of 
capital for the purposes of this part. 

8 C.F.R. § 204.6(j) states, in pertinent part, tha.t: 

(2) To show that the petitioner bas iJlvested or is actively fu.the process ofinvesting 
the required amount of capital, the petition must be accompanied by evidence that the 
petitioner has placed the required amount of capital at risk for the purpose o{generat­
ing a return on the capital placed at risk. Evidence of mere intent to invest, or of 
prospective investment arrangements entailing no present commitment, will not suf­
fice to show that the petitioner is actively in thee process of investing. The alien must. 
show actual commitment of the required amount of capital. Such evidence may 
include, but need not be limited to: 

(i) Bank .statement(s) showing aniount(s) deposited in United States business 
account(s) for the enterprise: 

(ii) Evidence of assets which have been purchased for ~se in the United Stares enter· 
pri.se. including invoices; sales receipts: and purchase contracts containing sufficient 
information to iden~fy sucb asset,s, their purchase costs, date ofpurchi!Se. and pur­
chasing entity; 

(iii) Evidence of property transferred from abroad for use in the United States enter­
prise, including United States Customs Service commercial entry documents, bills of 
lading and transit insurance policies containing ownership information and sufficient 
information to identify the property and to indicate the fair market value of such prop­
erty; 

(iv) Evidence of monies transferred or committed to be transferred to the.new com· 
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mercial enterprise in exchange for shares of stock (voting or nonvoting, common or 
preferred), Such stock may not include terms requiring the new commercial enterprise 
to redeem it a_i the holder's request; or 

(v) EVidence of any loan or mortgage agreement, promissory note, security agree­
ment, or other evidence of borrowing which is secured by assets of the petitioner, other 
than those of the new commercial enterprise; and for which the petitioner is personal­
ly and primarily liable. 

On December 30, 1997, the sum of $515,000 was transferred from an 
unidentified bank account to one of King's Wheel's business accounts at 
Cathay Bank, and the business account was credited $514,995. Ori January 
5, 1998, the petitioner obtained. 500,000 of the one million authorized 
shares of King's Wheel; the petitioner indicates that these shares were. in 
exchange for $500,000. 

Capital at risk 

Even though the petitioner owns only half of the authorized shares in 
King's Wheel, he is the sole shareholder thus far. He is also the only officer 
of the corporation. As such, the petitioner exercises sole control over the 
corporation's activities; whetJ:ter the business proceeds according to plan or 
whether, for exl!Jllple, the business returns the petitioner's mon~y is the peti­
tioner's decision alone. Therefore, the petitioner catmot meet his at"risk 
requirement by merely depositing fundS into a corporate account. 

The business plan indicat~s that sales would cornrilence in three to six 
months from the date of submission of the petition (January 12, 1998), yet 
the petitioner has not undertaken the necessary preparations to meet this 
deadline. The petitioner has not submitted evidence that King's Wheel has 
purchased inventory or office equipment. The petitioner has not shown that 
he has entered into negotiations with potential suppliers of wheels abroad, 
nor has he even identified who his potential suppliers are .. The petitioner has 
not provided evidence that he has identified or entered into negotiations 
with potential buyers within the United States. The petitioner has not ev~n 
furnished evidence that he has contracted with the suppliers of local utili­
ties, such as the telephone or electric companies. The petitioner has not ade­
quately explained how the business will go about spending the $500,000 
that.have been placed into its account. Although the petitioner has signed a 
lease for King's Wheel's showroom, the lease contains an escape clause at 
section 14, allowing J.(ing's Wheel to assign the lease or sublet the proper­
ty with consent from the landlord. 

The regulations provide that a petition must be accompanied by evi­
dence that the petitioner has placed the required amount of capital at risk for 
the purpose of generating a return on the capital placed at risk. A mere 
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deposit into a corporate money-market account, such that the petitioner 
himself still exercises sole control over the funds, hardly qualifies as an 
active, at-risk investment.1 Simply formulating an idea for future business 
activity, without taking meaningful concrete action, is similarly insufficient 
fot a petitioner to meet the at-risk requirement. Before it can be said that 
capital made available to a commercial enterprise has been placed at risk, a 
petitioner must present some evidence of the actlial undertaking of business 
activity; otherwise; no assurance exists that the funds will in fact be used to 
carry out the business of the commerci,al enterprise. This petitioner's de 
minimis action of signing a lease agreement, without more, is not enough. 

Source of funds 

8 C.F.R: § 204.6(j) states, in pertinent part, that: 
\ 

(3) To show that t~e petitioner has invested, oy: is actively in the process of investing, 
capital obtained through lay.>ful means, the petitioner must be accompanied. as appli­
cable, by: 

(i) Foreign business registration records; 

(ii) Corporate, partnership (or any other entity in any forin which bas filed in any· 
country or subdivision thereof any return described in this subpart), and personal tax 
ret~s including income, franchise, property (whether real, personal, or intangible), 
or any other tax returns of any kind filed within five years, with any taxing jurisdiction 

~in 9r outside t)le U~ted States by or on behalf of the petitioner; 

(iii) Evidence identifying any other source(s) of capital; or 

(iv) Certified copies ofany judgments or evidence of all pending governmental civil 
or criminal actions, governmental administrative proceedings, and any private civil 
actions (pending or otherwise) involving mone!afYjudgments against the petitioner 
from any court in or outside the United States within the past fifteen years. 

To ~how that he has invested his own capital obtained through lawful 
means, the petitioner has furnished copies of bank statements showing that 
as of December 12, 1997, he had NT$1,339,447 (less than US$41,0002) on 
deposit at the Bank ofTaiwan, and as of December 23, 1997, an individual 
named "Ho Wang Chung-Chia, Theresa Wang" had NT$6,255,844.52 

'King's Wheel has two accounts at Cathay Bank: the money-market account into which 
the $514,995 we~ deposited and a commercial checking account containing $3,100. The 
petitioner has not shown any activity in either account. 

'This ~gure assumes an e~change rate of NT$32.68 = US$1, which appears in the 
materials submitted by the petitioner. The current exchange rate is closer to NT$34.27 = 
US$1. WASHINGTON POST, July 21, 1998, aJ CIO. 
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(US$191,427.31) on deposit at the Ftrst Commercial Bank. The petitioner 
has also submitted a letter from the United World Chinese Commercial 
Bank indicating· that he holds 506,000 shares of capital stock in the bank, 
and as of December 22, 1997, those shares were worth NT$30,866,000. A 
letter from United OrthopediC Corporation states, "Mrs. HoWang Chung­
Chia, also known as Theresa Wang has invested N.T.$1,000,000 in United 
Orthopedic Corp." On December 19, 1997, Ms. Chung-Chia Ho Wang's 
single uriit on the 11th floor of an 18-story, 147-unit condominium in 
Taiwan was appraised at.NT$6',502,348 (less than US$199,000). 

The petitioner asserts that Chung-Chia Ho Wang is his wife; however, 
he has submitted no documentation, such a$ a marriage certificate, to sub­
stantiate this claim.3 Even if Ms. Wang is th,e petitioner's wife, and even if 
her assets can be considered joint property, the petitioner has faiied to estab­
lish the source of the funds transferred to the King's Wheel money"market 
account, totalling $515,000. Prior to the date of transfer, neither Taiwane_se 
bank account contained sufficient funds; in fact, the two accounts together 
contained less than $250,000. Neither the petitioner nor Ms. Wang has sold 
any shares of stock iii the Taiwanese corporations, and Ms. Wang appears 
still to own· the condominium unit. As stated earlier, the wire-transfer 
receipt does not reveal from what bank account(s) the funds originated. 

Furthermore, while the petitioner clil.ims to have been a medical doctor 
in Taiwan, he has not presented any evidence of his having engaged in this 
occupation, nor has he provided any documentation regarding his level of 
income. The petitioner explains that, through his medical practice and invest­
ments, he has s,ccumul3:ted "liquid assets" of_approximately US$1.4 million, 
ari4 therefore the source of his $500,000 is lawful. The above documentation 
does not reflect $1.4 million in liquid assets; moreover, simply going on 
record without supporting documentary .evidence is not sufficient for pur" 
poses of meeting the burden of proof in these proceedings. See Matter. of 
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comrn. 1972). 

EMPLOYMENT CREATION 

8 C.F.R. § 204.6(j)(4)(i) states: 

To show that a new commercial enterprise will create not fewer than ten 
(1 0) full-time positions for qualifying employees, the petition must be 
accompanied by: \ 

(A) Documentation consisting of photocopies of relevant tax records, Form 1-9, or 

'The real-estate appraisal indicates that Ms. Wang's name changed to "Ho" after mar­
riage, but "Ho" is a common Chinese nan:ie. 
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other similar documents for ten (I 0) qualifying employees, if such employees have 
already been hired following the establishment of the new colinnercial enterprise; or 

(B) A copy of a comprehensive business plan showing that, due to the nature and pro­
jected size of the ·new commercial enterprise, the need for not fewer than ten (1 0) qual­
ifying employees Will result, including approx.ilnate dates, within the next two years, 
·and when such employees will be hired. 

8 C.ER. § 204.6(e) states, in pertinent part: 

Employee means an individual whq provid_es services or labor for the new commercial 
enterprise and who receive wages or other remuneration directly· from the new com­
mercial enterprise ... This definition sh.all not inclu!ie independent contractors. 

Full-time employment means employment of a qualifying ~mpl_oyee by the new cozy~­
mercial enterprise in a position that requires a minimum of 35 working hours per 
we~k. 

Qualifying employee means a United States citizen, a !_awfully admitted permanent 
resident, or other immigrant lawfully authorized to be employed in the United Sta~es 
including, but not limited to, a conditional resident, a temporary resident, an asylee, a 
refugee, or an alien remaining in the United States under suspension of deportation. 
This definition does not include the alien entrepreneur, the alien entrepreneur's spouse, 
sons, or daughters, or any nonimmigrant alien. 

As evidence that two positions have already been created, the petition­
er has submitted two Forms 1-9 completed just three days prior to the date 
he signed the Form 1-526 petition. The business plan calls for the hiring of 
eight employees within the next 12 months: a secretary, an accounting 
clerk, a truck driver, two warehouse people, and three salespersons. 

With respect to the two persons identified in the Forms 1-9, the peti­
tioner has not explained what positions they occupy, and it is not known 
whether they work full- or part-time or whether they work at all. Forms 1-9 
verify, at best, that a business has made an effort to ascertain whether par­
tic1,1lar individuals ar(: authorized to work; they do not verify that those indi­
viduals have actually begup working. In the absence of such evidence as 
paystubs and payroll records showing the number of hours worked, the peti­
tioner has not met his burden of establishing that he has created full-time 
employment within the United States. 

In addition, as the business plan fails to reveal what ~ese two indi­
viduals do, it is not altogether dear that they would still be needed once 
sales commenced and the business progressed beyond its "planning 
stage." The petitioner has not demonstrated that he has created permanent 
employm~nt. 

According to 8 C.F.R. § 204.6(j)(4)(i)(B), if a petitioner has not already 
met the employment~creation requirement, he must submit a comprehen­
sive business plan from which itis clear that the business will in fact require 
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10 qualifying employees within the next two years. To be "comprehensive," 
a business plan must be sufficiently detailed to permit the Service to draw 
reasonable inferences about the job-creation potential. Mere conclusory 
assertions do not enable the Service to determine whether the job-creation 
projections are any more reliable than hopeful speculation. 

A comprehensive business plan as contemplated by the regulations 
should contain, at a minimum, a description of the business, its products 
and/or services, and its objectives. The plan should contain a market 
analysis, including the names of competing businesses and their relative 
strengths and weaknesses, a comparison of the competition's products 
and pricing structures; and a description of the target market/prospective 
customers of the new commercial enterprise. The plan should list the 
required permits and licenses obtained. If applicable, it should describe 
the manufacturing or production process, the materials required, and the 
supply sources. The plan should detail any contracts executed for the 
supply of materials and/or the distribution of products. It should discuss 
the marketing strategy of the business, including pricing, advertising, and 
servicing. The plan should set forth the business's organizational struc­
ture and its personnel's experience. It should explain the business's 
staffing requirements and contain a timetable for hiring, as well as job 
descriptions for all positions. It should contain sal~s. cost, and income 
projections and detail the bases therefor.4 Most importantly, the business 
plan must be credible. 

Certainly no astute investor would place h~lf a million or a million 
dollars into a business that he had not thoroughly researched. Creating a 
comprehensive business plan as described above is normal practice for 
any businessman seeking to operate a viable business. Without knowing 
whether a business is feasible and has the potential for long-term sur­
vival, neither the petitioner nor the Service can reasonably conclude that 
it will create permanent, full-time employment. It is qot too onerous to 
ask a petitioner who has

1
not yet met the employment-creation require-

. ment to submit to the Service a real business plan. Other administrative 
agencies, such as the Small Business Administration, and private finan­
cial instit9tions routinely require the submission of detailed business 
plans before extending loans to businesses. Permanent resident status is 
no less significant a matter than a loan. 

The petitioner's four-page "business plan" is wholly inadequate and 
fails to meet the petitioner's burden of showing thai he will create 10 per­
manent, full-time positions within the next two years. 

'The Service recognizes that each business is different and will require different·infor­
mation in .its business plan. These guidelines, therefore, are not all-inclusive_: 
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CONCLUSION 

The petitioner is ineligible for classification as an alien entrepreneur 
because he has failed to establish that he has made an active, at-risk invest~ 
mentand has failed to clarify the source of his funds. The petitioner has fur­

, ther failed to demonstrate clearly that his proposed business· will result in 
the requisite employment creation. 

The burden of proof in these proceedings rests solely with the petition­
er, Section 291 of the Act, 8 U.S.C. § 136t .. the petitioner has not m!!t that 
burden. Accordingly, the petition is denied. · 

ORDER: the decision of tlte director is reversed .. The petition is 
denied. · 
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lntetifn Deeision #3363 

In reNEW YORK STATE 
DEPT OF TRANSPORTATION, Petitioner 

In Visa Petition Proceedings 

Designated by the Acting Associate Commissioner, Prqgrams, 
August 7, 1998 

\ 

( 1) An alien seeking immigrant classification as an alien of exception~ ability or as a mem­
ber of the professions holding an advanceq degree cannot meet the threshold for a national 
interest waiver of the job offer requirement simply by establishing a certain level of training 
or education which could be artic11lated on a:n application for a· labor certification. 

(2) Gen~ral arguments regarding the importance of a given field of endeavor, or the urgency 
of an issue facing the United States, cannot by themselves establish that an individual alien 
benefits the national interest by virtue of engaging in the field or seeking an as yet undiscov­
ered solution to the problematic issue. 

(3) A shortage of qualified workers in a given field, regardless of the riatilre of the occupa­
tion, does nj>t constitute grounds f6r a national interest waiver. Given. that the labor certifica­
tion process was designed to address the issue of worker shonages, a sho!'(.3ge of qualified 
workers is an argument for obtaitiing rather than waiving a labor certification. 

ON BEHALF OF PETITIONER: Jill Nagy 
Lee and' LeForestier, P.C. 
Box 1054 
Second Street 
Troy, NY 12180 

DISCUSSION 

The employment-based immigrant visa petition was denied by the 
Director, Verinont Service Center, and is now before the Associate 
Commissioner for Examinations on appf!al. The appeal will be dismissed.' 

The petitioner seeks to classify th~ beneficiary pursuant to .section 
203(b)(2) of the Immigration and Nationality Act, 8 U.S.C § 1153(b)(2), as 

'this decision was originally entered on April 27, 1998. The matter has been reopened 
on. Service motion for the l!mited purpose of incorporating revisions for publication. 
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In re HSIUNG, Petitioner 

In Visa Petition Proceedings 

pecided by the Associate Commissioner, Examinations, July 31, 1998. 

(I) A promissory note secured by assets owned by a petitioner can constitute capital under 8 
C.P.R. § 204.6(e) if: the assets are specifically identified as securing the note; the security 
interests in the note are perfected in the jurisdiction in which the assets are located; and .the 
assets are fully amenable to seiture by a U.S. note holder. 

(2) When detennining the fair t11arket value of a promissory note bei~:tg used as capi~ under 
8 C.P.R. § 204.6(e), factors such as the fair market valu,e of the assets securing the note, the 
exteJ:t~ to which the assets are amenable to seizure, and the present value .of the riote should 
be considered. ,, 

(3) Whether a petitioner uses a promissory note as capital under 8 C.P.R. § 204.6(e) or as evi­
dence of a commitment to invest cash, he must show that he has placed his assets at risk. 1n 
establishing that a suffii::ii:mt amount of his assets are at risk, a petitioner must demonstrate, 
among other things, that the assets securing the note are his, that the security interests are per­
fected, that the assets are amenable to seizure, and that the assets have an adequate fair mar~ 
ket value. 

(4) A petitioner engaging in the reorganization or restructuring of a pre-existing business may 
not cause a net.loss of employmer;ll. 

ON BEH;ALF OFPETmONE_R: ROBE,RT LUBIN 
8229 BOONE BOULEVARD 
SlJI11i. 61 0 
VIENNA, VA 221,82 

DISCUSSION 

The preference visa petition was denied by the Director, Nebraska 
Service Center, who certifi(:d the decision to the Associate Commissioner 
for Examinations for review. The petitioner has chosen not to respond. The 
decision of the 4irector is a.ffi.rrned. 

The petitioner seeks classification as an alien entrepreneur pursuant to 
section 203(b)(5) of the lmmigta~on and Nationality Act;. 8 U.S.C. 
§ 1153(b)(5), the petitioner is one of 14 "investors" hi lmedix, lnc.lmedix 
was establi~)led on June 16, 1997, for the purpose of structuring, purchas-
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ing, reorganizing, and upgrading health-care facilities in targeted areas of 
the United States. No clinics have yet been acquired, but the petit_ioner esti" 
mates that 27 clinics will employ approximately 194.emplqyees. 

the dlrector determined t~t the petitioner h!,!.d failed to make an active, 
at-risk investment in that the project was not even in the start"UP phase; 
Imedix had not conducted any sort of business or financial analysis and had 
not engaged in any discussions with he~th-care facilities, state health offi­
cials, or real-estate agents, for example. The d.irectqr also found that ttie 
required !,!.mOunt of capital had not been pla<;ed at risk and that Ute petition­
er had failed to show that he was investing his own funds, obtained through 
lawful means. The director was further unable to ascertain a reasonable 
basis for lmedix's detemtination that it would create 194 positions, as this 
estimate was given without reference to medical needs of specific commu­
nities to be served. 

After review of the evidence contained in the record, the decision of the 
director is found to be correct. Beyond the director's decision, other issues 
rtn1st be addressed. The affirmance of the. director's decision is based not 
only on the drrector's findings but also on the findings discussed below. 

The first issues concern the petitioner's payment agreement and his 
claimed assets abroad. As stated by the director, the petitioner agreed, pur~ 
suant to this payment agreement, to make an initial payment of $50,000, 
another payment within 30 days after the petition was approved, a payment 
of $200,000 one year after entry into the United States, and a final payment 
of $200,000 prior to the removal of the conditions of permanent resident 
status. The petitioner agreed to secure the principal sum of $500,000 by an . 
assignment of his property having a net fair market value of $500,000. 

The petitioner's claimed investment is in the form of a promissory note. 
A promissory note can constitute "capital'~under 8 C.F.R. § 204.6(e) if the 
note is secured by assets owned by the .petitioner. These assets must be 
specifically identified as securing the note. Furthermore, any security inter­
est must be perfected to the extent provided for by the jurisdiction in which 
the asset is located,1 and the asset must be fully amenable to seizure by a 
U.S. note holder.~ 

'This office notes that the Office of General Counsel ("OGC'') has previously stated its 
opinion .that the regulations do not require that in'debtedness !lleet the r~ments for secured 
transactions under Article 9 of the Uniform Commercial Code ("UCC"); similarly, OOC has 
stated that the regulations do not require that the lender perfect his security interest. 
Memorandum from Palli W. VIrtue to Louis D. Crocetti,)r. (June 27, 1995), reprinted in 72 
INTERP. REL. 1209 (Septem\ler I, 1995), While the regulations do not specifically require that 
a promissory note be secured under the UCC, merely "identifying" assets as securing a loan, 
without perfecting the security interest, is not meaningful since the note holder cannot be 
assured that the identified assets will remain available for seizure in the event of default. 

'See below for a discussion concerning the seizure of assets. 
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The petitioner has submitted no evidence that a security interest has 
been recorded in any particular property; and the promissory note does not 
even identify what assets are securing it. In addition, as the director stated 
in her decision, the petitioner has not established that the assets he claims 
to own in Taiwan are in fact his. The bank accounts at the Bank of Taiwan, 
containing NT$5,736,012 (US$199,613 as of September.3, 1997, according 
to counsel), belong to Dustin Hsiung; the petitioner has not demonstrated 
that he and Dustin Hsiung are the same person. The real estate in Taiwan, 
appraised at NT$11,167,843 (US$388,640 as of September 3, 1997), 
belongs to Ping-Hsiu Liu; the petitioner has not demonstrated that he and 
Ping-Hsiu Liu are the same person. Therefore, even if these assets were 
properly securing th~ note, the note does not meet the definition of"capi­
tal" because the petitioner has not shown that it is secured by his assets. 

Assuming arguendo that the QOte at issue here did constitute "capital," 
the regulations at 8 C.FR § 204.6(e) further provide that all capital must be 
valued at fair market value in United States dollars. Whether a promissory 

· note has a fair market value equivalent to its face value depends on many 
factors, including the value of the assets securing the note. The Taiwanese 
real estate, appraised at $388,640, is subject to a mortgage of NT$7 ,000,000 
(approxima_tely US$201,180). The net value of this real estate, then, is 
approximately $187,460. Assuming that the petitioner has made his initial 
payment of $50,000, assuming that the real estate and the money in the 
bank accounts (which contain $199,613) are his, and assuming that these 
assets do secure the promissory note, the net result is that a $450,000 obli­
.gation is being secured by only $387,073 in assets.3 This is not sufficient to 
meet the fair-market~value requireme.nt of the regulations. 

The fair market value of a promissory note also depends on the 
amenability of the· assets securing the note to seizure. Both the bank account 
and real estate are located abroad. In order for foreign assets, including real 
estate, to be considered as acceptable securicy, a petitioner must establish 
that the laws of the foreign country in which the assets are loeated would 
recognize, and permit execution of, a judgment of a court of the United 
States or of any State with respect to the foreign assets.4 In the alternative, 
the petitioner must establish that the courts of that foreign country would 
themselves recognize and enforce the promissory note absent the judgment 
of an American court. Otherwise, the promissory note would clearly not 
have the value attributed to it by the petitioner. The petitioner here has not 

'The current exchange rate is closer to NT$34.27 = US$1. WASHINGTON POST, July 
21, 1998, at C10. At this exchange rate, the net value of the assets is only US$288,994.89. 

'This, for example, could take the form of a transfer of ownership of the property to the 
creditor or it could take the form of a coun~rdered liquidation and transfer of assets to the 
creditor. 
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presented any evidence as to Taiwanese l~w regarding the seizure of assets. 
Even if assets can be reached urider the laws of the applicable foreign 

cou·n.try, considerable expense and effort would be involved in pursuing 
them. These factors would reduce the fair market value of a promissory note 
secured by foreign assets. It is not clear to what extent the value of the peti­
tioner's promissory note should be reduced since the petitioner has not 
submttted any evidence as to the cost of enforCing a judgment against his 
purported property. . 
· The fair market value of a promissory note further depends on its pres­
ent value. Maner of lzumii, 22 I&N Dec. 169 (July 13, 1998), Money 
received today is worth more than money received tomorrow, and promis­
sory notes are routinely discounted in recognition of this principle. A peti­
tioner who bases his claim of investment on a promissory note must demon­
strate that the promissory note has a fair market value equal to the amount 
of the investment A petitioner cannot merely claim that his promissory note 
for $500,000 is worth $500,000, even if the note .is properly secured with 
personal assets, amenable to seizure, of sufficient fair market value. This 
petitioner has not furnished evidence of the present value of his promissory 
note and has therefore failed to meet his burden. 

To establish that the petitioner has invested, or is actively in the process 
of investing, he must show that he has placed the required a,mount of capi­
tal at risk.5 8 C.ER. § 204.60)(2), The petitioner here has not shown that his 
assets are at risk. As discussed above, the petitioner has failed to demon­
strate the following: that the bank accounts and real estate ip Taiwan 
allegedly securing the note belong to him; that these assets are in fact secur­
ing the note; that any security interest in these assets has been perfected to 
the extent provided for under Taiwanese law; and that these assets are 
amenable to seizure .. In addition, even if the petitioner had established own­
ership of these assets, he still has not shown that the requisite amount of 
money is at risk; he has failed to demonstrate that the assets in Taiwan have 
a total net fair market value of $500,000 (or $450,000 if he has already 
made his first payment of $50,000), and he has failed to allow for the esti­
mated costs of seizing the assets should the need arise. 

A further issue to be addressed concerns the petitioner's statement that 
Imedix plans to engage in "structuring, Pllrchasing, reorganizing and 
upgrading health care facilities." Although the petitioner could argue that 
Imedix is the new commercial enterprise at i~sue here, the clinics Imedix 
claims it will purchase are pre-existing, ongoing businesses. Through his 

'This applies regardless of whether the petitioner is claiming that his promissory note is 
itself capital or whether he claims that it is merely t:vidence that' he is in the process of invest­
ing cash. An actual commitment does not exist if the petitioner's assets are not at risk. See 8 
C.F.R. § 204.66)(2). 
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company's business activities, a petitioner cannot directly cause a net loss 
of employment. It is not known if the projected figure of "194" employ!!t:s 
represents the maintenance of the former levels of employment at the 
unidentified clinics (in the case of troubled businesses), the addition.of 10 
new positions per investor, or an actual loss of employment. 

ORDER: The decision of the director is ~rrmed. The petition Is 
denied. 

\ 
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In re IZUMMI, Petitioner 

In Visa Petition Proceedings 

Decided by the Associate Commissioner, Examinations, July 13, 1998. 

(I) Regardless of its location, a new commercial entefJ!rlse that is e11gaged directly or indi­
rectly in lending money to job-creating businesses may <mly le.nd money to businesses 
located within targeted.areas in order for a petitioner to be eligible for the reduced mini-
mli.m capital requirement. ' 

(2) Under the Immigrant Investor Pilot Progiam, if a new commercial enterprise is engaged 
directly or indirectly in lending money to job-creating businesses, such jop-creatiilg busi­
nesses must all be located within the geographic limits of the regional center. The location of 
the nevi commerCial enterprise is not controlling. 

(3) A petitioner may not make material changes to his petition in aneffort to m'ake a deficient 
petition conform to Service requirements. 

(4) If the new commercial enterprise is a holding company, the full requisi.te amount of cap­
ital must be made available to the business(es) most closely responsi.ble for creating the 
employment on which the petition is based. 

(5) An alien may not receive guaranteed payments from a new commercial enterprise while 
he owes money to the new corrimcicial enterprise. 

(6) An alien may not enter into a redemption agreement with the new commercial enterprise 
at any time prior to completing all of liis cash payments under a promissory note. In no event 
may the alien enter into a redemption agreement prior to the end of the two-year period of 
conditional residence. 

(7) A redemption agreement between an a)ie11 investor and the new commercial enterprise 
constitutes a debt arrangement and is prohibi~d under 8 C.P.R.§ 204.6(e}. 

(8) Reserve funds that are not made available for purposes of job creation cannot be consid­
ered Cl!Pital placed at risk for the purpose of generating a return on the capital being placed 
at. risk. 

(9) The Service does not pre-adjudicate imrriigrarit-irivestor petitions; each petition must be 
adjudicated on its own merits. 

(10) Under 8C.ER. § 204.6(e), all capital must be valued at fair market value in United States 
dollars, including promissory notes used as capital. In determining the fair market value of a 
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promissory note, it is nec_essary to consider, among other things, present value. 

(II) Under certain circumstances, a promissory note that does not itself constitute capital 
may constitu:te evidence that the alien is "in the process of investing" other capital, such as 
cash. In such a case, the petitioner must SllbStantially complete payments on the promissory 
note prior to the end ofthe two-re!IT conditi_onal period. 

(12) Whether the promissory note consti~t~s capital or is simply evidence that the alien is in 
the process of investing other capital, nearly all. of the money due under the promissory note 
must be payable within two years, without proviSions for exte~:~sions. 

(13) In order for a petitioner to be considered to have established an original business, he 
must have had a hand in its actual creation. 

ON BEHALF OF PETITIONER: MAURICE INMAN/FREDRICK W. VOIGTMANN 
1925 CENTURY PARK EAST, 16TH FLOOR 
LOS ANGELES, CA 90067 

DISCUSSION 

The preference visa petition was denied by the_ Director, Texas 
Service Center; who certified the decision to the Associate Commissioner 
for Examinations for review. The decision of the director will be affirmed. 

The petitioner seeks classification a:s an alien entrepreneur pursuant 
to section 203(b)(5) of the Immigration and Nationality Act, 8 U.S.C. § 
1153(b)(5), and section 610 of the Appropriations Act of 1993. The direc­
tor determined that the petitioner had failed to establish that he had placed 
the requisite capital at risk. The director made the following findings: 
$30,000 of the claimed contribution wo_uld be used for the expenses of the 
Partnership rather than being infused into the subsidiary commercial . 
enterprise for the purpose of employment creation; the majority of the 
remaining capital would not be available for job creation because the 
Partnership was required to maintain it in reserves; part of the petitioner's 
capital c<,mtribution was not an in~estment because it was made in 
exchange for a debt arrangement; and another part of the petitioner's con­
tribution would derive from guaranteed annual interest payments received 
from the Partnership. 

In response, the petitioner submits two separate briefs, two supplemen­
tal briefs, and numerous exhibits .. He contends that the director's decision 
misstates existing facts and mischaracterizes the provisions of the American 
Export Limited Partnership ("AELP") investor program. The petitioner also 
complains that the director's decision fails to mention, distinguish, or 
''explain away" approvals of other AELP petitions by both the Texas 
Service Center and Vermont Service Center; furthermore, the director's 
decision fails to mention, distinguish, or "explain away" prior Service opin-
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ions and communications that directly supported and authorized the use of 
various features of the AELP program. The petitioner states that, even if the 
director had been correct in denying the petition, certain new amendments 
to the partnership plan should cause the Administrative Appeals Uriit 
(AAU) to approve his petition. · 

Oral argument was granted in this case, and. duririg his presentation 
counsel reiterated the points made in the brief. Counsel emphasized that the 
petitioner had made an investment by executing and delivering the promis­
sory note for $500,000; the schedule of future payments under the note was 
irrelevant. 

Section 203(b)(5)(A) of the Act provides classification to qu.alified 
immigrants seeking to enter the United States for the purpose of engaging 
in a new commercial emerprise: · 

(i) which the alien has established, 

(ii) 'in which such alien has invested (after the date of the enactment of the 
Immigration Act of 1990) or, is actively in the process of investing, capital in an 
amount not less than the amount specified in subparagraph (C), and · 

(iii) which will benefit the United States economy and create full-time employment 
for not fewer than I 0 United States citizens or aliens lawfully admitted for permanent 
residence or other immigrants lawfully authorized to be employed in the United States 
(other than the immigrant and the immigrant's spouse, sons, or daughters). 

The petitioner indicates that the petition is based on an investment in a 
new business in a targeted employment area for which the required a.inouht 
of capital invested has been adjusted downward. In addition, the business is 
located in an area designated as a "regional center" authorized to participate 
in the Immigrant Investor Pilot Program. 

THE PETITIONER HAS NOT DEMONSTRATED THAT AELP IS 
ENGAGING IN APPROVED REGIONAL-CENTER ACTIVITIES 

IN TARGETED EMPLOYMENT AREAS 

8 C.P.R..§ 204.6(e) states, in pertinent pa:rt, that: 

Targeted employment area means an area which, at·the time of investment, is a rural 
area,or an area which has experienced unemployment of at least 150 percent of the 
national average rate. 

8 C.P.R. § 204.6(j)(6) states that: 

If applicable, to show that the new commerCial enterprise has created or will create 
employmerii in a targeted employment area, the petition must. be accompanied by: 
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(i) In the case of a rural area, evidence that the new commercial enteiprise is princi­
pally doing business within.a civil jurisdiction not located within any standard metro­
politan statistical area as designated by the Office of Management and Budget, or 
within any city or town having a population of 20,000 or more as based on the most 
recent decenriia1 census of the United States; or 

(ii) In the case of a high unemployment area: 

(A) Evidence that the metropolitan statistical area, the .specific county within a met­
ropolitan statistical area, or the county in which a city or tOWil with a population of 
20,000 or more is lOcated, in which the new commercial en~erprise is principally doing 
business has experienced an average unemployment rate of 150 percent of the nation­
al average rate; or 

(8) A letter from an au!I,orized body of t;he government of t;he state in which the new 
commercial enterprise is located which certifies that the geographic or political subdi~ 
vision of t;he metropolitan statistical area or. of the ci_ty or town with a population of 
20,000 or more in whii::h the enterprise is principally doing business has been desig­
nated a high unemployment area. The letter must meet the requirements of 8 C.F.R. § 
204.6(i). \ 

On October 19, 1995, American Export Partners, LLC ("AEP") filed its 
articles of organization with the State of South Carolina. On March 25, 
1996, AELP filed its certificate of limited partnership with the State of 
South Carolina, and AEP was designated as AELP's general partner. Both 
AEP arid AELP are located in Charleston, South Carolina. 

In a letter dated February 8, 1995, the Assistant Commissioner for 
Adjudications designated AEP. a regional center arid specified that individ­
uals could file petitions with the Se..Vice ''for new commercial enterprises 
located within the eight-county coastal areas, or Lowcouhtry, of South 
Carolina." On June 14, 1995, the Acting Assistant Commissioner for 
Adjudications expanded the geographical area covered by the AEP region­
al center to include 22 other counties in South Carolina. 

The petitioner has presented evidence that many, but not all, of the 
counties within this regional center were considered rural in 1995 and qual­
ified auhat time as targ~ted employment areas. 1 

In his brief; the petitioner explains that AELP has established a 
commerCial credit corporation subsidiary, American Commercial and 
Export Credit Company, Inc., with its co-venturer, Resurgens Capital & 
Investment. This credit company makes asset-based loans and engages in 
receivables financing · for small export companies "located throughout 
South Carolina and the southeastern United States." The capital provided 
by the alien investors to AELP is used to purchase stock in the credit com-

'Of the 22 new counties added to the regional-center area; Aiken, Edgefield, Lexington, 
Ric.hland, and Sumter counties were not targeted employment areas in 1995. 

172 

626 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Interim Decision #3360 

pany, and the credit company uses this money to secure loans from an insti• 
tutional bank lender. This other lender will increase the capital by a factor 
of three or four. The petitioner claims that the credit company has succeed­
ed in placing "several" loans already. 

According to the materials submitted, the credit company has extendt:d 
or purchased four loans to date. The credit company has pqrchased a 
$780,000 loan that had been extended to Pillow Perfect, Inc. by First 
Capital Bank; Pillow Perfect is located in Woodstock, Georgia. The credit 
company has purchased a $380,000 loan that had been extended to Pointe 
Services, Inc; by First Capital Bank; Pointe Services is located in Atlanta, 
Georgia. The credit company has extended a $200,000 loan to Advanced 
Technology Services, Inc. located in Atlanta, Georgia. Finally, the credit 
company has ~xtended a $1,000 loan to Bitz America, Inc., in Martinez, 
Georgia. 

It is not known how much the credit company paid to purchase the 
loans involving Pillow Perfect and Pointe Services. The above four loans 
evidence at most the use of only $1 ,361,000 of the funds obtained from the 
first 95 investors who were granted under this program.2 The petitioner has 
provided loan-prospect reports from October 1997 and February 1998; 
these reports show ihat the credit company has proposed (but not succeed­
ed in) lending money to various companies in Norcross, Oakwood, Atlanta, 
and Marietta, Georgia as well as Miami and Orlando, Florida. 

Pillow Perfect is located in Cherokee County, .Georgia; according to the · 
employment information submitted by counsel, .Cherokee County did not 
have any census tracts that qualified as areas of high unemployment in 
1995. Pointe Services and Advanced Technology Services, Inc., are located 
in Fulton County. The petitioner has not demonstrated that these companies 
are located in the particular census tracts that qualified as areas of high 
unempl()yment in 1995 or in any other year. Nor has the petitioner shown · 
that Bitz America is located in a targeted employment area. 

The few transactions in which the credit company has engaged have not 
been shown to benefit companies located in targeted employment areas! 
Even the businesses considered "loan prospects" are not located in targeted 
employment areas. Neither the credit company, headquartered in Atlanta, 
nor AELP, headquartered in Charleston, has been shown to be located fu a 
targeted employment area. Therefore, the amount of capital necessary to 
make a qualifying investment in this matter is $1,000,000. 

'This computes to approximately $14,327 per investor, far shon of the requisite 
$500,000 per investor. 

'It is noted that the employment infonnation provided by counsel is out of date, in any 
event.. A petitioner m\lst establish that certain areas are targeted employment areas as of the 
date he files his petition; juSt because a particular area used to be rurai many years ago, for 
example, does not mean that it still is. 
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Also, the regional-center designation in this case was granted for most 
of the counties in South Carolina. It did not extend 'to Georgia or Florida. 
While AELP is located in South Carolina, neither the credit company 
extending the actual loans nor the companies receiving the loans are locat­
ed within the regional center. Therefore, the petitioner must establish direct 
employment creation. 

The petitioner states in his brief that the Service had expressly permit­
ted the use of the subsidiary credit corporation as a vehicle for making loans 
to export-related businesses not related to the regional center. He refers to a 
letter dated September 27, 1995, from the Chief of the Immigrant Branch, 
Adjudications, who was asked whether the customers of an export credit 
corporation needed to be located within the region covered by the. regional­
center designation. The Chief's response did not directly ~ddress this ques­
tion; instead, he sta~ed. "Although the regional center should focus on a 
geographical area, there is no requirement in either the statute or the regu­
lations that the exports generated under the Pilot Program be produced, or 
manufactured within the area designated by the regional center," (eQlpha­
sis added).4 The petitioner concludes that t)le credit company may extend 
loans to any export-related company located anywhere. 

Such an mteqJretation renders the geographical limitation of a 
regional center meaningless. The definition of "regional center" in 8 C.P.R. 
§ 204.6(e) requires that the economic unit be involved in "improved region­
al productivity." 8 C.F.R. § 204.6(m)(3)(i) states that, in order to gain 
approval as a regional center, an entity must describe clearly how it will 
promote economic growth through "improved regional productivity." If 
neither the credit company nor the export-related businesses are located in 
the regional center, it is difficult to see how the productivity within the 
regional center is being improved.5 

As the subsidiary credit corporation's actual and proposed loan 
activities benefit companies outside the geographical area covered by the 
regional-center designation granted in this case, the petitioner must estab-

'Not all expon-related businesses produce or manufacture their own goods, For example; 
if a barik located within the regional center were to lend money to a company that exported ; 
chicken pans to Russia. the chickens would not have to have been raised within the specific . 
geographical area; the export company would have tO be located within the area, however. 
Similarly, the bank could pemiissibly lend money to a com'pany located in the geographical 
area that exponed cosmetics, jeans. and American rice to Japan; these products would likely 
not have been produced or manufactured within the·area. It is not sufficient for just the bank. 
or (he bank's primary sltareholder; to be located in the regional center 

lEven if the credit company here were located within the regional center rather than in 
Atlanta, the arrangement would still not qualify. The only improved regional productivity 
would concern the salaries of a few loan officers; this is not what was intended by the region­
al-center provisions. 
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lish direct employment creation; he cannot rely on indirect employment cre­
ation .. For the sake of argument, however, the AAU will analyze the invest­
ment portion of this case using his claim ofindirect employment creation. 

CERTAIN REVISIONS TO THE PARTNERSHIP 
AGREEMENT CANNOT BE ACCEPTED 

Subsequent to the issuance of the director's decision, counsel has sub­
mitted numerous revisions to AELP's limit~ pi!I1Dership agreement He 
explains that the revisions are in the form of Stage I and Stage II amend­
ments. 

The original partnership agreement had been prepared and executed in 
March of 1996 .• prior to the creation· of an initial 'payment option of 
$120,000. When the $120,000 option was added to AELP's pT()gram in the 
fall of 1996, AELP neglected to amend the partnership agreement. As a 
result, many provisions within the documents signed by this petitioner con­
tradict provisions within the official partnership agreement. The Stage I 
amendments are intended to correct these inconsistencies. 

In addition, after the attorneys for AELP obtained a copy of a memo­
randum issued in Dec~mber of 1997 by the Service's Office of General 
Counsel ("OGC"), "the Limited Parti:lership Agreement of AELP was fur­
ther amended to restructure, amend or eliminate some or all of [the] 'object~ 
ed-~o· provisions." These Stage II amendments, counsel continues, should 
render the instant petition approvable. 

A petitioner must establish ~ligibility at the time of filing; a petition 
cannot be approved at a future date after the petitioner becomes eligible 
under a new set of facts. See Matter of Katigbak; 14 1&!'1 Dec. 45, 49 
(Comm. 1971), Therefore, a petitioner may not make material changes to a 
petition that has already been filed in an effort to make an apparently defi­
cient petition conform to Service requirements. 

Counsel states that petitions have previously been amended to reflect 
· pr()gr;un changes and to cure defects in the original documents. He refers to 
a 1995 case in which the center director had correctly found that the busi­
ness at issue did not constitute a troubled business. At oral argument in that 
case, counsel presented a completely different business plan that abandoned 
the troubled~business claim and substituted a plan to create a new business 
instead. This new business plan formed the basis of an approval. The case 
referenced by counsel, however, resqlted in an unpublish~ decision that 
did not have any precedential value, procedural or otherwise. Furthermore, 
the AAU acknowledges that acceptance of the new business plan at such a 
late date was improper and erroneous. 

In the case at hand, the AAU wili recognize the Stage I amendments to 
the extent that they cause the partnership agreement to conform to the other 
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agreements that this petitioner had originally executed and submitted with · 
his Form 1-526. The AAU will make no deteiTf1ination as to the adequacy or 
inadequacy of the Stage II amendments, as they are irrelevant in this pro­
ceeding; the Service cannot consider facts that come into being only subse­
quent to the filing ofa petition. See Matter ofBardouille, 18 l&N Dec. 114 
(BJ.A. 1981). If counsel had wished to test the validity of the newest plan, 
which is materially different from the original pl_an, he should have with­
drawn the instant petition and advised the petitioner to file a new Form 1-
526. The case shall be analyzed only on the basis of the original documents 
and the revisions that correct the original inconsistencies. 

THE PETITIONER HAS Naf MADE A 
QUALIFYING "INVESTMENT" 

8 C.F.R. § 204.6(e) states, in pertinent part, tha~ 

Capital means cash, equipment. inventory, other tangible property, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided the alien 
entrepreneur is personally and primarily liable and that the assets of the new commercial 
enterprise upon which the petition is based are not used to secure any of the indebted­
ness. All capital shall be valued at fair market value in United States dollars; ... 

Commercial enterprise means any for-profit activity fonned for the ongoing conduct 
of lawful business including, but not limited to, a sole proprietorship, partnership 
(whether limited or general), holding company, joint venture, corporation, business 
trust, or other entity which may be publicly or privately owned. This definition 
includes a commercial enterprise consisting of a holding company and its wholly-

' owned subsidiaries, provided that each such subsidiary is engaged in a for-profit activ­
ity formed for the ongoing conduct of a lawful business. This definition shall not 
include a non-commercial activity such as owriing and operating a personal residence. 

Invest means to contribute capital. A contribution of capital in exchange for a note, 
bond. convertible debt, obligation, or any other debt arrangement between the alien 
entrepreneur and the new commercial enterprise does not. constitute a contribution of 
capital for the purposes of tf?is pan. ' 

8 C.F.R. § 204.6(j) states, in pertinent part, that: 

(2) To show that the petitioner has invested or is actively in the process of investing 
the required amount of capital, the petition must be. accompanied by evidence that the 
petitioner haS placed the required amount of capilli! at risk for the purpose of generat­
ing a return on the capital placed at risk. Evidence of mere intent to invcit, or of 
prospective investment arrangements entailing no present commitinent, will not suf­
fi"e to show that the petitioner is actively in the process of iirvesting. The alien.must 
show actual commitment of the required amount of capital. Such evidence may 
include, but. need not. be limited to: 

(i) Bank statement(s) showing amount(s) deposited in United States business 
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account(s) for the enterprise; 

(ii) Evidence of assets which have been purchased for use in the United States enter­
prise, including invoices; sales receipts; and purchase contracts containing sufficient 
information to identify such assets, their purchase costs, date of purchase, and pur­
chasing entity; 

(iii) Evidence of property transferred from abroad for use in the United States enter­
prise, including United States Customs Service commercial entry documents, bills of 
lading and transit insurance policies containing ownership information and sufficient 
information to identify the property and to ihdicate the fair market Value of such prop­
erty; 

(iv) Evidence of monies ttailsferred or committed to be transferred to the new com­
mercial enterprise in exchange for shares of stock (voting or nonvoting, common or 
preferred), Such stock may not include terms requiring the new commercial enterprise 
to redeem it at the holder's request: or ' 

(v) Evidence of any loan or mongage agreement, promissory note, security agree­
men(, or other evidence of borrowing which is secured by assets of the petiti1;mer, other 
than those of the new commercial enterprise, and for which the petitioner is personal­
ly and primarily liable. 

Counsel states that the petitioner has made an investment of $500,000 
in the form of a $500,000 promissory note. this note provides for an initial 
deposit of $120,000 into an escrow account, to be released to the partn~.r­
shlp upon approv~l of the immigrant visa, five annu.a.I payments of $18,000; 
and a final bl!]loon payment of $290,000. 

Initial Partnership expenses 

On October 14, 1997, Wells Fargo Bank notified the petitioner that his 
funds in the amount of $120,000 had been received and deposited into a 
custody account for the Partnership. According to section 2.A(3) of the 
investment agreement, the petitioner agreed to instruct counsel,. as trustee of 
his escrow account, "immediately to release US$30,000 as a refundable 
advance fo~ initial expenses of the Partnership"; the remaining $90,000 
would be released upon approval of the visa application. As pointed out by 
the director on page 4 of his decision; the use of the $30,000 for Partnership 
costs and expenses meant that the full $500,000 would not be "infused into 
the commercial enterprise for the purpose of employment creation." 

In response, the petitioner states that it is possible that the director 
objected to the expenses being released from the escrow account and that 
the director might not have objected if the expenses had been paid after the 
funds were released from escrow. Regardless of the timing of the payment, 
the ultimate payee is the Partnership, the petitioner maintains. The timing 
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ofthe payment, however, was not the director's objection. The director cjted 
8 C.F.R. § 204.6(j)(2) in stating that the required amount of capital must be 
placed at risk "for the purpose of generating a return on the capital placed 
at risk." As the payment of initial Partnership expenses and costs was not 
the type of profit-generating activity contemplated by the regulations, no 
more than $470,000 could be considered to have been "invested." 

The petitioner argues that fees and expenses incurred in the process of 
raising capital are customary and reasonable. For example, when business­
es go to banks for money, the banks charge processing fees, points, apprais­
al fees, and other expenses that are included in the debt. The petitioner con­
tinues: . 

It is absurd to suggest that there is no cost to creating an immigrant investor program 
(attorneys fees, accountant fees, and administrative fees), there is no cost to raising 
money in the market place (finders fees, immigration consultailt fees, forwarding fees, 
and so forth); and that there are no ongoing administrative and operating expenses dur­
ing the initial start up phase of the business (rent, utilities, telephones, fax machines; 
office fUrniture; personnel costs, executive salaries, etc.), We live in a world ofreaiity, 
not "make believe." 

The petitioner refers to AELP's subsidiary credit company having 
retained an expert in asset"based loans for an annual salary "in excess of 
$200,000." What is important, the petitioner emphasizes,. is that the money 
spent by AELP on initial expenses is i.n furtherance of.the Partnership busi­
ness.6 

While points and processing fees are often financed, they are consid­
e.red an amount over and above the original loan amount. To illustrate, when 
a person intends to obtain a mortgage for $200,000, he can cho.ose to pay 
the points and fees separately or he can choose to firt~nce them. If he .choos­
es to finance the fees, the principal on his mortgage is no longer just 
$200,000 but something more. In the investor context, the Service is hot 
prohibiting the payment of Partnership expenses; rather, the Service is find­
ing that if AELP wishes to have the limited partners pay these expenses, 
these expenses must be paid in addition to the $500,000. 

The petitioner explains that AELP deducts its operating expenses of 
$30,000, and the remaining funds go to the subsidiary credit corporl).tion. 
The credit corporation then deducts its own expenses and the leftover 
money is contributed to a lending fund from which the loans to export com­
panies are-made. The petitioner contends that the new commercial enter-

'Nevertheless, counsel appears to be prepared to abandon these numerous argull).ents. In 
his brief on behalf of the petitioner, counsel states that.if the AAU finds that providing for the 
payment of initial expenses from and out of capital contributed by the investor is improper, 
then AELP will innnediately amend its partnership agreelllent to elirriinate the provision from 
its program. 
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prise here is the Partnership, AELP, and an investment of $500,000 in AELP 
constitutes an investment of $500,000 in the new commercial enterprise, "It 
was never AELP's intent... that 100% of the funds contributed by the foreign 
national investors would flow through the partnership and into the credit 
corporation for lending to U.S. export businesses." After AELP and the 
credit corporation deduct tens of thousands of dollars for their "expenses," 
however, it is not clear how much of the original money is made available 
for loans. 

It c.ould perhaps be argued that, when the owner of a corporation pays 
a millioQ dollars for shares in bis business and earmarks the money for 
equipment, inventory, and working capital; some of the working capital will 
in fact be spent on initial salaries and expenses. In the partnership scenario, 
the new commercial enterprise is the partnership, and it too will need to 
spend money on initial salaries and expenses. The Service distinguishes 
these two situations in that, in the former example, the employment-creat­
ing entity is spending the money. In the latter example,· tl)e er;nployment­
creating entity never receives the money spent on the partnership's expens­
es. Especially where indirect employment creation is being claimed, and tl)e 
nexus between the money and the jobs is already tenuous, the Service has 
an interest in examining, to a degree, the manner in which funds are being 
applied. The full amount of money must be made available to the busi­
ness(es) most closely responsible for 'creating the empioyment upon 
which the petition is based/ the Service does not wish to encourage the 
creation of layer upon layer of ''holding companies'; or "parent companies," 
with each business taking its cut and the ultimate employer seeing very lit­
tle of the aliens' money. 

In his brief on behalf of the petitioner, counsel claims that the deduc­
tion of AELP's and the credit company's expenses had previously been dis­
closed to, and approved by, the Service when the Service approved the gen­
eral partner's designation~ a regional center. The focus of an inquiry into 
the designation of a regional center, however, has to do with whether pro­
po,sed activities will improve regional productivity through increased 
exports; it has nothing to do .with the propriety of various business expens­
es and how they are funded. Counsel also claims that the same facts were 
disclosed within the past few months, both in writing and during a confer­
ence attended by AELP representatives and Service attorneys. Disclosure, 
though, does not mandate approval. 

'Whether or not $500,000 must be made available for the loans to export companies or 
whether $500,000 must merely be made av:jilable to the credit corporation extending the 
loans, it is clear that making $500,000 available to AELP is not sufficient. AELP's primary 
purpose is apparently to locate potential alien investors. AELP does not extend the loans to 
the export companies and is not the entity most closely engaged in employment creation, 
indirect or otherwise. 
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In his brief on behalf of the petitioner, counsel Cites a 1995 c~e in 
which the Vermont Service Center had questioned whether $80,000 or 
$90,000 set aside for fees couJd be considered an iQvestrnent of capital. Oil 
May· 25; 1995, the Administrative Appeal$ Unit approved the case~ Counsel 
further states, "During oral argument an AAU official stated that it was 
proper to deduct such fees from the amount of the capital contributed by tbe 
investor without thereby reducing the investor's contribution of capital." 

The decision rendered by the AAU in that case did not specifically 
address the issue of fees. In addition, the decision in that case was unpub­
lished and has no precedential value. 

Annual payments 

According to section 2B of the investment agreement executed by the 
petitioner, the petitioner must make five annual cash paymentS of $18,000 
each, totalling $90,000, commencing one year from the date he is admitted 
to the Partnership. 

Section 3 of the investment agreement, however, states, "I shall receive 
a return on the cash I have contributed to the Partnership in the amount of 
12% per annum, payable annually, commencing one year from the date I am 
admitted to the Partnership as a Limited Partner and ending five years there­
after."8 The petitioner would also receive a share of any profits exceeding 
this 12-percent return. The partnership agreement explains that the percent­
age return is computed on the basis of the total cash contributed at the time 
the distribu.tion is made, In other words, the petitioner's first annual distri­
bution would be at least $14,400 (12 percent of $120,000, plus any addi-. 
tiona! profits), his second annual di.stribution at least $16,560 (12 percent of 
.$138,000), his third at least $18,720, his fourth at least $20,880, and his 
fifth at least $23;040. 

In effect, the $90,000 that the petitioner's annual payment obligation 
represents would require very little in new, personal funds .. To make his first 
annual payment of $18,000, the petitioner would have to contribute no more 
than $3,600 of his own funds to the $14,400(or more) he would receive 
from the Partnership. To make his second payment, the petitioner would 
have to contribute no more than $1,440 ofhis own funds to the $16,560 he 
would receive from the Partnership. The petitioner's third, fourth, and fifth 
payments, however, would be entirely covered by his guaranteed distribu­
tions from the Partnership; in fact, the petitioner would be at least $8,640 
ahead for these last three years. 

'The original partnership agreement, however, provides that this return is 10 percent 
per year, pay3ble for four years. Counsel does not subrii.it a Stage I amendment for this 
inconsistency. 
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The petitioner's obligation to make his 'annual payments is condi­
tioned upon the Partnership m~ing the guaranteed annual distributions to 
the petitioner.9 As such, these annual payments do not constitute a con­
tri_bution of capital. '0 

The petitioner refers to the OGC memorandum of December 19, 1997, 
which had criticized the use of profits generated by a business to meet oblic 
gations under a promissory note. the petitioner contends that he is entitled 
to use his guaranteed return for whatever purpose he desires, and it would 
be absurd to segregate dividends or profits in a special account to guarantee 
that they would not be used to make payments on the note. · 

The AAU does not at this time reach the issue of whether it is ever appro- . 
priate for a business to distribute profits to an alien Who still owes money to 
the business. The problem addressed here is that the annual returris are guar­
anteed~ The fact that title to that money changes hands does not change the 
essence of the transaction; as the director pointed out in his decision, the 
Partnership receives no infusion of new funds from the petitioner. 

Another problem with guaranteed annual distributions is the source of 
the distributions. As the petitioner concedes on page 70 of his brief, ''[i]t is 
unlikely that the business will be immediately profitable from the lending 
activities contemplated by AELP and. its credit corporation subsidiary." 
Since there is never a guarantee that the Partnership will generate .sufficient 
profits during any given year to pay each investor his 12-percent guaranteed 
distribution, the possibility exists that the distri'Qutions may be drawn from 
the contributions of future limited partners (thereby necessitating the acqui-

. sition of more and more limited partners) or from the ~ontributions already 
made (thereby depleting the initial contributions). 

At pages 70 and 71 of his brief on behalf of the petitioner, counsel 
counters, "The payment of this guaranteed return is an obligation of the 
partnership which may or may not be met. If the p~ership does not have 
the:<J.bility to make such annual payments, they will not be made." As men-

' tioned earlier, this is directly contradicted by section 2.C of the investment 
agreement, whiCh provides· that the failure of the Partnership to make the 

'Section 2.C of the investment agreement states, "In the eVent cif the bankruptcy, the 
insolvency, or the failure of the partnership to pay the annual return on capital, to pay the 
sell ciption price, or to pay any judgment, the Partnership shall be deemed to be in breach of 
its obligations to the Limited Partners under the American EXport Limited Partnership 
Agreement, and I, as a Limited Partner, shall have no further obligations to the Partnership, 
and furthermore, I shall not be obligated to make any further cash payments under the 
Limited Partnership Agreement, this Investment Agreement or the Prorriissory Note." 

'"At most, one could.argue that the petitioner muSt make an initial outlay of $5,040 for 
the first two payments; but because this amount would be more than offset by the last three 
guaranteed disniblitions from the Partnership, this initial outlay is, in effect, a loan. 8 C.F.R. 
§ 204.6(e) specifies that contributions of money in exchange for debt arrangements do not 
qualify as "investments." 
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annual distributions is considered a breach of the Partnership's. obligations 
and will cause the petitioner not to have to make any further cash payments. 

The petitioner states that ServiCe administrative case law exists sup­
porting a. petitioner's application of guaranteed annual returns paid by a 
partnership toward meeting the petitioner's obligation to make annual pay­
ments to the partnership. The petitioner cites an, unpublished AAU deeision 
from 199~ involving the "C&W Hotel Management program." While the 
center director's decision in that case had referreq to a provision in the busi­
ness plan stating that four annual payments might come from the profits of 
the business, the center director did not note whether these so-called "prof­
its'' were in the form of guaranteed returns (whiCh would then have no , 
direct connection to profit, as discussed above), and he did not make any 
finding as to the propriety of this provision. Review of the AAU decision 
reveals no reference whatsoever to apnual returns or annual payments. 
Therefore, it cannot be said that the AAU has specifically sanctioned the use 
of guaranteed annual returns toward meeting obligations to make annual 
payments. More significantly, the AAU decision in question was unpub­
lished and has no binding precedential authority. 11 

The petitioner points to an internal Service memorandum issued on 
October 20, 1997, by the Office of Adjudications. This memorandum stat­
ed that in some cases, guaranteed interest payments were made through out­
side loans or from capital contributed by other investors; as not aii busi~ 
nesses could be profitable Immediately, a contractual provision for guaran­
teed payments may, in certain cases, be consistent with a genuine invest­
ment.12 This memorandum was a general statement of policy and did not 
analyze any particular fact patterns. Indeed, the statements in the memo­
randum were qualified with the words "may" and "in certain cases." Given 
the confusing statements contained in the memorandum, and the lack of 
guidelines provided, this memorandum provides no assistance in resolving 
the present case. 

In short, because the petitioner is guaranteed annual distributions from 
the Partnership of at least 12-percent for five years, which would yield him 
$93,600, the petitioner's five anrlUal payments totalling $90,000 under the 
promissory note cannot be considered a 9ualifying contribution of capital. 13 

"The AAU recognizes that the SerVice has approved plans thar may have confai!led guar­
anteed annual returns. If so, such approvals were in error for the reasons stated in this decision. 

"This recent memorandum was superseded by a subsequent memor.andum dated March 
I I, I 998, however. 

'
3ln apparent recognition of the fact that the petitioner is not contributing capital through 

the five annual payments, the investment agreement provides, at section 6, that if ~e condi­
tions of the petitioner's permanent resident status are not removed, the Partnership will refund 
the petitioner $120,000. Presumably, by the time the petitioner applied for removal of his con­
ditions, he would ~ave mi!Pe at least one of the annual payments and contributed $138,000. 
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The petitioner has effectively shifted the .risk of loss of the $90,000 from 
himself to the Partnership. 

Rede~ption agreement 
j 

Section 4 of the investment agreement provides, "after the sixth 
anniversary of my adffiission to the Partnership, I, as a limited partner, may 
exercise a sell option under whiCh I have the right to reqUire the 
Partnership to purchase from me my limited partnership interest,;''(empha~ 
sis added). 14 The sell-option price is equal to the petitioner's total con~ 
tributed capital, less the first six payments, plus a pro rata share of profits. 
In other words, the sell-option price is $290,000 plus profits. Or, to look at 
it from the petitioner's perspective, the price of permanent resident status is 
$116,400 minus profits; as discussed above, the five annual payments are 
more than fully covered by the annual distributions and do not require any 
expenditure on the part of the petitioner. At the .saine time, the Partnership 
may exercise a buy option forthe same price. 15 

Section 4 of the investment agreement speeifies that the sell·option 
price is "payable as soon as the sell option is exercised." Section 8.05C.of 
the original partnership agre~ment, however, states that the price is payable 
180 days after the exercise of the sell option. The revised partners !Up agree­
.ment, instead of conforming to the investment agreement, reiterates the 
180.day deadline. While the Stage I amendments were intended to reflect 
the actual intent of the parties, the petitioner has not executed a new invest· 
ment agreement or otherwise indicated that he agrees with the new partner­
ship agreement and is willing to wait 180 days. 

It is not clear whether the petitioner is obligated actual)y to make the 
bist payment of $290,000 if he exercises his sell option; both his responsi· 
bility to p~y and his right to sell ripen at the same time. Section 8.05C of 
the partnership agreement provides that once the Partnership pays the sell· 
option price, ''all amounts owed under such Selling Limited Partner's 
Investor Note shall be deemed satisfied by the Partnership ... " Similarly, 
under section 8.06C, after the Partnership pays the buy-option price, "all 

"The original partnership agreement states that the sell option is exercisable after five 
years; the revised agreement, .Pursuant to a Stage I amendment, states that the sell option is 
exercisable after six years in the case of a limited partner who makes an initial cash payment 
of $120,000. 

1'Section 8.06 of the original partnership agreement states that this ''buy option" is exer­
cisable after three years. Pursuant to Stage D amendments, the partnership agreement now 
states that the 'buy option is exercisable one year after the petitioner completes his payments 
under the note, or seven years. The revised partnership agreement also mentions sell-option 
prices of"$410,000? $290,000?" [sic], 
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amounts due and owing under the Investor Note shall be discharged by the 
Partnership ... " It is not known what amount would still be owed if the peti~ 
tioner is obligated to pay the $290,000 prior to the exercise of the buy or 
sell option. If the petitioner can avoid making this last payment by exercis­
ing his sell option, this amount of $290,000 cannot be considered to have 
been placed at risk. 

Even if the petitioner is obligated to make this balloon payment prior to 
exercising his sell option, the $290,000 still cannot be said. to be at risk 
because it is guaranteed to be returned, regardless of the success or failure 
of the business. If the investment agreement executed by the petitioner is 
controlling, then the moment he made this last payment, the petitioner 
could exercise his sell option, and the money would be immediately 
returned; the amount of $290,000 would never be at risk. If the partnership 
agreement is controlling, then,the petitioner's agreement to make this pay­
ment of $290,000 is, in essence, a qebt arrangement in which he provides 
funds in exchange for an unconditional, contractual promise that it will be 
repaidlater at a fixed maturity date (six months later). Such an arrangement 
is specifically prohibited by the regulations. See 8 C.P.R.§ 204.6(e). 

in its opinion dated December 19, 1997, OGC engaged in a lengthy 
discussion of the factors evidencing debt and equity in the context of tax 
law; the opinion cited various tax cases and concluded that the debt cl:tarac~ 
teristics of a plan such as AELP's outweighed any equity c}).aractetistics. 
The AAU finds such a discussion unnecessary ~d not particularly helpful 
with respect to this matter. The considerations at issue here are not the same 
as those of a court attempting to ascertain whether a business is attempting 
to evade taxes. Furthermore, the businesses examined in those tax cases 
were standard businesses not created for the purpose of enabling aliens to 
obtain immigration benefits. As counsel conceded at oial argument, poten­
ti::il alien investors are 

not going to make this investment, under any circumstances, unless they get a green 
card. If anybody ever suggests that this is a wonderful investment and they're going to 
make it without getting lawful permanent residence, they're lying and they're crazy; 
they're brain-da!)1aged, all right? Nobody is gonna do this without getting a green 
card. That was the intent of the law. That's the carrot; that's the quid pro quo. 

In other words, AELP has created a program to whiCh most people 
would be unwilling to subscribe. 16 A di~cussion of the numerous debt and 
equity factors set forth in the tax cases UJ!llecessarily complicates the 

''This, by itself, raiseS the question of whether the AELP plan is a genuine investment. 
lfnonnal investors would be unwilling to participa~e in this program because the chance for 
a net monetary gain does not exist, then it is logical to conclude that the hoped-for "profit'' 
inherent in this program is the green card itself. 
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attempt to ascertain the true substance of the tran~action. Very simply, the 
payment of the $290,000 constitutes a straight loan; the petitioner would be 
making this money available to AELP with the contractual expectation that 
it would be returned to him six months later. The risk that the petitioner· 
might not receive payment if the Partnership fails is no different from the 
risk any business creditor incurs. 

Counsel states on page 30 of his brief on behalf of the petitioner, "The 
payment of the sell-option price was dependent upon the Partnership's abil­
ity and willingness to pay. Thus, substantial risk existed in that the 
Partnership might be unable or unwilling to pay the investor." At oral 
argument, counsel claimed that the redemption provisions were entirely 
unenforceable; .no partner could bring a lawsuit to enforce them. Aside from 
the question of why not, counsel's statements raise questions of good faith. 
For AELP to entice aliens to invest in AELP by promising them redemption 
rights, but then for· counsel (who is counsel for both AELP and the peti­
tioner) to suggest in his brief that AELP might not be "willing" to honor the 
redemption rights, and to add at oral argument that the redemption provi­
sions are not enforceable anyway, is disturbing. While most normal 
investors in the business world realize that they risk losses due to business 
downturns, the aliens participating inAELP may not realize that their attor­
ney believes that their risk instead involves the refusal of their attorney's 
other client to comply with the written contract it executed with them. The 
Service cannot endorse illusory promises and does not recognize this type 
of ''risk" as the kind of risk contemplated by 8 C.F.R. § 204.6(j)(2). 

More importantly, the AAU must look to the plain language of the doc• 
uments executed by the petitioner and not to subsequent statements of coun~ 
sel; these documents provide the petitioner with the right to redemption and 
a certain price. As mentioned earlier, section 2.C of the investment agree­
ment specifies that the failure of AELP to pay the .sell-option price consti-
tutes a breach of AELP's obligations to its limited partners. · 

In its memorandum of SepteJ;llbet 10, 1993, OGC stated its opinion at 
page 8 that it was "entirely appropriate for an alien to enter into an agree­
ment with the invesunent fund whereby the seller agrees to repurchase the 
investor's shares upon, but not before, removal of the conditional basis of 
the alien's permanent residence:" OGC qualified this statement by adding 
that such a redemption agreement "may not be used as a vehiCle to avoid or 
reduce the risk of capital loss to the alien investor during the two-year peri­
O<i of conditional residency," To ensure that the capital remained at risk dur­
ing the two-year periOd, OGC believed that the repurchase agreement 
should expressly provide that the price of the shljl'es to be resold could not 
exceed the fair market value of the shares at the time of repurcbase; "[a]ny 
other repurcb,ase ~angement would impermissibly shift the risk of loss 
from the investment from the alien to the party promising to buy back the 
alien's interest in the investment.;, In a subsequent memorandum dated 
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June 'P, 1995, OGC explained at page lO that such a redemption agreement 
was pennissible "since the alien risks losing all or part of his own capital in 
the event the fair market value of the investment h,as fallen at the tinJ.e of the 
repurchase." 

The AAU does not entirely agree witb the opinions of OGC. To enter 
into a redemption agreement at the time of makjng art "investment" evi­
dences a preconceived intent to unburden oneselfofthe investment as soon 
as possible. after unconditional pennanent resident statQs is a~ned .. This is 
conceptuaily no different from a situation in which an alien marries a U.S. 
citizen and states, in writing, that he will divorce her in two yeats. 'ijte focus 
here is on the green card and not on the business. Despit~ counsel's repeat­
ed claims that the Service's current position is hurting U.S. workers and 
U.S. businesses, and despite counsel's accusations regarding the Service's 
allegedly cavalier attitude toward them, one could argue that an alien who· 
enters into a redemption agreement considers the continued success of the 
U.S. workers and U.S. businesses secondary. His primary concern is obtain­
ing pennanent resident status for as little money as possible. 

For the alien's money truly to be at risk, the alien cannot enter into a 
partnership knowing that he already has a willing buyer in a certain num­
ber of years, nor can he be assured that he .will receive a certain price. 
Otherwise, the arrangement is nothing more than a loan, albeit an unse­
cured one. 

The fair-market-value limitation on the sale price referenced by OGC, 
while well-intended, is not workable. It is not clear how this fair market 
value would be determined. For example, at page 3 I of his brief on behalf 
of the petitioner, counsel discusses the two five-year payment options 
offered by AELP prior to the offering of the $120,000 option subscribed to 
by this petitioner. "Since the AELP sell-option prices were either $150,000 
or $140,000 less than the $500,000 cash contribution recently completed, it 
seemed obvious that the sell-option prices would be substantially below fair 
market value." The only reason this would be "obvious" would be if coun­
sel already knew what the fair market value would be in five years. True fair 
market value cannot be known five, years in adv~ce. Fair- market vaJue 
assumes the existence of a market. In this case, no public market exists for 
the AELP partnership interest. The sale ofthe partnership interest would not 
be an arms-length transaction, and the valuation of the parties would not 
refl~ct a true fair market value. 

The AAU does not find that an alien investor may never sell back his 
partnership interest. Rather, the AAU finds that, prior to completing all his 
cash payments under a promissory note (whether to the partnership or to 
some third-party lepder), an ~lien investor may not enter into any agreement 
granting him the right to sell his interest back to the partnership. In no event 
may he enter into such an agreement prior to the end of the two-year peri­
od of conditional residence. An investment assumes that a risk exists .. The 
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alien must go into the investment not )Qlowfug for sure if he will be able to 
sell his interest at all after he obtains his unc:onditional permanent resident 
status; and i_f he is successful in selling his interest, the sale prjce m~y be 
disappointingly low (or surprising high and mote than what he paid), This 
way, the alien risks both gain and loss. To allow otherwise transforms the 
arrangement into a loan. 17 

The petitioner contends that the AAU, in the unpublished C&W deci­
sion from 1995, had previously considered the issue of whether a structure 
identical to AELP's constituted a debt arrangement. According to the peti­
tioner, the Vermont Service Center had found that the plan in question 
appeared to represent a good-faith commitment on a debt agreement, and 
representatives of the AAU "advised that they had analyzed the investment 
agreements and had concluded that the C&W program did not constitute a 
debt arrangement." "The C& W decision reversing the Vermont Service 
Center and ordering that the petitions be approved rejects the argument that 
this structure con~titutes a debt arrangement," the petitioner continues. 

The petitioner misreads the decisions. The Vermont Sei"Vice Center's 
statemenqegarding a "good faith commitment on a debt agi-eement" Was a 
reference to a comment in the Federal Register from someone suggesting 
that the Service "should state in the regulations that a good faith commit­
ment on a debt agreement, which is secured by the alien entrepreneur's 
assets, should suffice to meet the requirement that the alien entrepreneur 
has, in good faith, substantially met the capital investment reqUirement..." 
(emphasis added). In other words, the "debt agreement" referreg to by the 
Vermont Service Center was the promissory note executed by the petition­
er, who had agreed to make cash payments to the partnership; as such, the 
"debt" at issue was the petitioner's debt to the partnership, not the partner­
ship's subsequent debt to the petitioner. Neither the center decision nor the 
AAU decision specifically cop.sidered whether the investment structure at 
issue involved a prohibited debt arrangement (i.e., loan) as is at issue here. 
Neither decision made reference to a sell option. 

The petitioner points to another program, which he calls the 
"Pardinifl'ony Roma program." According to the petitioner's counsel, the 
California Service Center stated, in a notice ofintent to deny, that the effect 
of the partnership arrangement appeared to be "a series of loans called 
investments made by the Limited Partners, the foreign investors, to the -
General Partner who is to be repaid by the General Partners at 10% inter­
est." Brief at 54. Counsel chums that, in his response, he set forth the AAU 
decision in C&W; ''[t]h~AAU's rejection ofthedebt.arrangement argument 
proved persu,asive to the California Service Center, which in tum rejected 

,-I 

1'More j,recisely, the AAU finds that the AELP plan contains, as one of its many features, 
aloan'of $290,000. This amountof$290,000 cannot be considered an "investment." 
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the. 'debt' argument and approved the Pardini!Tony Roma investor peti­
tions." 

As noted above, the AAU's C&W decision did not address the issue of . 
loans extended by the limited partners to the partnership. Therefore, the 
California Service Center would have been in error if it had relied on the 
C&W deeision to conclude that the Tony Roma plan did not involve an 
impermissible debt arrangement Moreover, the C& W decision was unpub­
lished and, even if it were relevant to Tony Roma orto this case, would not 
have any binding precedential value. Furthermore, even if the Service has, 
in the past, approved petitions that contained.redemption agreements, these . 
approvals were in error because the Service now recognizes that such ~gree­
ments are in fact debt arrangements. 

The petitioner lilso refers to an internal Service memorandum from October 20, 
1997,.in which appears the following statement: 

On the other band, absent evidence to the contrary, where the agreement does not 
specificaUy grant the investor the pption to sell or the new commerciru enterprise to 
buy out the inves!J!lent before the balloon payment is due, an adjudicator may not deny 
the petitiqn based on a finding that the investor will not exercise a sell (or the new 
commercial enterprise a buy-out) option before the due dati: on the balloon payment. 

This statement makes no sense and certainly does not support the peti­
tioner's contentions. The petitioner characterizes this. memorandum as "all­
important"; fat from being "all-lipportant;' t:his memorandum was meant only 
to provide general policy statements; not tp analyze specific fact patterns.18 

As far. as the petitioner's criticism that t}le Texas Service Center's deCi­
sion in this case failed to mention, distinguish, or expl~n away the above 
prior decisions and OGC opiriions, it is not clear why the center director 
would reference them a~ all, Neither of the above decisions had any prece­
denti_al value, and neither case originated from the Texas Service Center. 
OGC memoranda, as counsel himself stated after oral argument, are mere-

.ly opinions. OG<; is not an adjudicative body and is in the position only of 
being an advisor;· as such, adjudicators are not bound by OGC recommen­
dations. See 8 C.F.R. § l03.l(b)(l). 

Because the petitioner here has entered into an agreement to pay 
$290,000 in exchange for a promise that he can receive the $290,000 back 
six monthslater,.he has in effect entered into a debt arrangement as prohib­
ited by 8 C.F.R. § 204. 6( e ). 19 The $290,000 cannot be considered to have 
been properly "invested" and is not a~ risk. 

"Furthermore, as mentioned earlier, this mCillorangu,m was superseded by another mem­
orandum less than five months later. 

,. Again, this is assuming that tbe parmership agreement is the controlli.itg documen_t. If 
the investment dQCument executed by this petitioner is controlling, then the inoney must be 
~etumed immediately and not after six months~ 
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Cash reserves 

The defmitions section and section 4.04 of the original partnership 
agreement state that the general partner may deposit portions of the limited 
partners' capital contributions, designated as "reserve funds," in escrow or 
sub-escrow accounts. According to section 4.04.A(i) of the agreement, the 
banks holding these accounts shall invest the funds "in securities or other 
financial instruments and obligations in amounts sufficient to satisfy the 
requirements of Section 8.05/' (emphasis in original). Section 4.04.B adds 
that the general partner "shall deposit with. the Banks from the Initial Cash 
Payments suffiCient Reserve Funds to satisfy the Partnership obligations 
UIJder Section 8.05 an9 to d.efr<~.y such costs and expenses of the Partnership 
as determined by the General Partner," (emphasis in original), Section 8.05 
of the partnership agreement is entitled "Limited Partner Sell Option" and 
sets forth the timing and price of the sell option. 

Section 4.03.B explains that after all the requirements of section 4.04.B 
lilfe satisfied, any funds remaining from the initial cash payments and all 
subsequent capital contributions may be used to meet the obligations of the 
Pl!rtnership, as determined by the general partner i_n its sole discretion, with 
any excess to be used in the business of the Partnership. 

In other words, pursuant to the above sections of the original partner­
ship agreement, .the general partner would be obligated to deposit sufficient 
portions of the initial $120,000 and/or the remaining $380,000 into the 
reserve funds such that the deposits and their earnings (from securities or 
other financial fusttuments) would enable the Partnership to fulfill its own 
obligatioqs to buy back Partnership interests. The creation and maintenance 
of these reserve funds take priority over any other use of the capital contri­
butions. Under these terms, any leftover money would be used for other 
Partnership obligations, and whatever was left thereafter would then be 
used for business activities. As the director stated in his deeision, these 
reseJ'Ve funds are, by agreement, not available for purposes ofjob creation 
and therefore cannot be considered capital placed at risk for the pmpose of 
generating a return on the capital being placed at risk. 

In his brief, the petitioner claims, "It is estimated in the business 
plans of AEP [the general partner] that no more than 10% of the total 
amount invested will ever be placed in bank accounts as reserves." The 
petitioner argues that since the sell-option price is $290,000, the initial 
payment of $120,000 and the installment payments to~lling $90,000 
would never become the subject of reserve accounts because they would 
yieid an insufficient amount ($210,000) to cover thesell-optioh price. As 
such, these payments would be able to be used fully by the Partnership. 
Furthermore, the petitioner points out that if all of the limited partners' 
initial contributions and annual payments had been wi~hheld as cash 
reserves, the subsidiary credit corporation could not have extended the 
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loans that it has.20 

First, the partnership agreement states that the reserve funds are sup­
posed to be invested In securities and other financial instruments, so the 
amount withheld from the capital contributions would not necessarily have 
to be $290,000. Second, the reserve provisions do not say that the reserves 
deducted from the contributions of a limited partner must be used to pay the 
sell-option price to that same limited partner; reserves drawn from later 
partners could conceivably be used to help pay the sell-option price to ear-
lier partners. · 

Third, the reserve provisions probably have mote significance as far as 
the final balloon payment of $290,000 than with respect to the initial pay­
ments. This final payment might have to be returned to the limited partner 
within six months, and the Partilership ·has a contractual obligation under 
sections 4.04.A(i) and·4.04,B to reserve sufficient funds to meet its redemp­
tion obligation of $290,000.21 This is assuming, of course, that the partner~ 
ship agreement is controlling; if the investment agreement executed by the 
petitioner is controlling, the money would be returned immediately instead 
of six months later. 

In his brief, the petitioner states that in 1992 a Service official had 
delivered to counsel a model EB-5 investor petition that had been approved; 
at oral argument, counsel added that he was assured that if he followed this 
model petition, his petitions would also be approved. According to the peti­
tioner, the one million dollars in capital invested in that case "would create 
reserves for inventory, working capital, expansion, and other partnership 
expenses, in the sum of $450,000. Thus, the model petition established that 
$450,000 of the $1,000,000 to be invested, or 45%, would be set aside as 
bank reserves." 

The record does not contain a copy of this "model petition," and the 
AAU cannot ascertain whether the cash reserves in that case were manda­
tory or inadvertent, temporary or long-term. The opinions of one Service 
official, moreover, cannot work to refnove from the AAU's jurisdiction the 
authority to review individual cases. See 8 C.F.R. § 103.l(f)(3)(iii), The 
Service does not pre"adjudicate investor petitions;2

: each petition must be 
adjudicated on its own merits. The fact th.at a particular petition (which did 
not result in a precedent decision) was considered qualifying in 1992, when 
the Service Was less experienced with these types of cases, has no bearirig 

"'The credit company has only extended four loans to date, totalling $1 ,361 ,000. Capital 
contributions of $500,000 from the 95 previously-approved petitioners would yield $47.5 
million available for loans. 

"Even if, ~ter six years, the petitioner elected to remain in the Pannership instead of 
exercising his redemption option, the reserve provisions would still preclude the capital from 
being placed at risk dUring the tWo-year conditional period, as required by the regulations. 

22Cf. 8 C.F.R. § 214.2(1)(2)(ii) regarding non-inmligrant L-1 blanket petitions. 
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on whether the reserve provisions in question here should also be consid­
ered qualifying:. 

Counsel explains in his brief on behalf of the petitioner. 

I.t was discovered by AI;LP tlu!t the Limjted Partnership Agreement may be inter­
preted to require the creation of reserves in order to enable the Partnership to perform 
its obligation to pay the sell-option price to investors who exercised. the sell-option 
obligations. It was never the intention of the Partnership to require the maintenance of 
reserves for this purpose. 

Therefore, he states, pursuant to Stage I amendments the reserve provi~ 
sions have since been eliminated. 

The plaih language of section 4.04.B of the original partnership agree­
ment, however, clearly states that the general partner "shall" deposit suffi­
cient reserves for the purpose of enabling the Partnership to meet its obli­
gations under the sell-option agreement; the reference to the .section per­
taining to the sell option is even in bold face. It is difficult to imagine what 
the intent of this provision could be other thilh to require the creation and 
maintenance of reserves for such purpose. The assertion that the deletion of 
the reserve provisions is a Stage I amendment is not well taken; this revi­
sion does not conform the partnership agreement to the investment agree­
ment executed by the petitioner and is a material change in position from 
the original partnership agreement. It is more in the nature of an unaccept­
;:tble Stage II amendment.23 (See earlier discussion of revisions to the part­
nership agreement.) .Even if the issue of cash reserves were the sole ground 
for denial, the elimination of the cash-reserve requirement could not form 
the basis of an approval of this petition. 

Fair mark.et value of promissory note, schedule of payments 

As stated in 8 C.F.R: § 204.6(e), all capital must be valued at fair mar­
ket v~ile in United States dollars. Counsel claims that the petitioner has 
made a capital contribution of $500,000 because he has executed a promis­
sory note for $500,000. One issue to be examined when determining the fair 
market value of a promissory note is whether it is adequately secured. 

According to the Secured Promissory Note executed by the petitioner 
on October 14, 1997, the obligation of the petitioner to make payments is 
secured by the petitioner's personal assets, "which are identified in the 
Attachment hereto." The promissory note does not include any document 
entitled "Attachment," although the record does contain a Summary of 
Bank Account Balances. This summary does not' specify that the bank 

llThe investment agreement is silent liS t~ c~h reserves. 
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accounts listed are securing the note. 
The summary and accompanying bank statements verify that the peti­

tioner's accounts at Sumitomo Bank in. Japan contained a total of 
$42,376.70 as of October 3, 1997; the petitioner's savings accounts at 
Sanwa Bank in Japan contained a total of $.500,558.60 as of October 6, 
1997; the petitioner's checking account at Sanwa Bank in California con­
tained $70,985.80 as of October 10, 1997; and the petitioner's account at 
South Bay Bank in California contained $51,500 as of October 14, 1997. 
The Summary states that these accounts represent a total of $665,421.10 in 
funds. 24 

AssumiQg, arguendo, that the bank accounts do constitute the security 
for the promissory note, the petitioner has not demonstrated how AELP 
could reach the funds in the overseas accounts if thJ:! petitioner were to 
default, and it is not clear what expenses and effort would be involved. In 
the absence of such information, and in the absence of any details rega,rd­
ing the laws of Japan and the enforceability, by U.S. entities, of seciliity 
interests taken in Japanese bank accounts, the petitioner has failed to estab~· 
lish that the security interest in the foreign accounts has any value. 

More importantly, funds in bank accounts can easily be dissipated. As 
none of the above accoUnts is, for example, an escrow account or trust 
account in favor of AELP, no guarantee exists that the money contained in 
the accounts would remain there for the entire six years over which the peti­
tioner would be obligated to make payments on the promissory note. For 
this reason, too, the petitioner has failed to show that his promissory note is 
adequately secured. 

The fair market value of a promissory note also depends on the terms 
of the note itself. The petitioner contends that the promissory note at issue 
here is for $500,000, not.$380,000; he urges the Service not to view his con­
tribution as an initial payment of $120,000, plus annual payments totalling 
$90,000, plus a balloon of $290,000. The petitioner states that the regula­
tions allow him either to have already invested or to be in the process of 
investing the requisite amount of capital. Therefore, the petitioner could 
either pay all $500,000 now or pay it over time. The regulations do not 
require that a petitioner pay extra to compensate for the fact that money 
paid now is worth more than money paid later, he argues. The petitioner 
points out that, at the time an alien investor seeks to remove the conditions 
of his permanent resident status, he need only demonstrate that he has "sub­
stantially" complied with the investment requirement. The petitioner main-

"It should be. noted that the bank balances are for completely different dates, and it is 
not known if money was transferred among the various accounts and some of the funds dou­
ble-counted. The petitioner did not provide transa~ons histCJries, and only. one bank state-
ment specifies the date on which the account was opened. · 
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tains that by delivering the executed promissory note for the full ,$500,000, 
he has already made the full investment, and the schegule of payments is 
irrelevant. 

The petitioner has failed to demonstrate that his promissory note, if it 
is to be considered capital, has ·a fair market value equal to its face value of 
$500,000. The question to be asked is what a third party would pay for the 
petitioner's note. In the real business world, promissory notes, such as mort­
g~ges, are regularly sold and are regularly discounted; present value is 
always relevant. The petitioner has submitted no evidence.whatsoever as to 
the fair market value of his promise to fmish paying $500,000 over six 
years.].'! In fact, applying standard formulae for computing the fair market 
value of arinuities and future payments, the present value offive annual pay­
ments of $18,000 plus a payment due in six years of $290,000 plus a com­
pleted payment of $1,20,000 would be approximately $375,000 instead of 
$500,000.26 

Under certain circumstances, a promissory note that does not itself con­
stitute capital could instead. constitute evidence that the petitioner is "in the 
process of investing" other capital, such as cash. In that situation, 8 C.F.R. 
§ 216.6(c)(l)(ii) requires that a petitioner substantially complete his pay­
ments on the note prior to the end of the two• year conditional period. In the 
present case, however, the promissory note is not evidence that the peti­
tioner is in the process of investing $500,000 of cash .. As discussed. earlier; 
the five $18,000 annual payments are covered by the guaranteeq annual dis­
tributions. The $290,000 balloon payment is not due until well after the 
two-year period. 

In administering this program, the Service has aresponsibilityto ensure 
that the requisite amount of money is actually paid by the petitioners. Over 
the years, the Service has observed that the terms of promissory notes have 
grown progressively longer; AELP, for example, started with due dates of 
four and five years, while the petitioner's payment plan, a more recent 
AELP development, involves six years. The sch!!dule of payments under a 
promissory note, whether the note is ~sed as capital or as evidence of a 

"As noted earlier, it is not actually clear that the petitioner is in fact obligated to com­
plete all of his payments prior to exercising his sell option. If the petitioner can avoid making 
the last payment of $290,000 by simply exercising his sell option at the time the payment is 
due, any purchaser of the note could not count on receiving this last payment and would fur­
ther discount the value of the note. In addition, as discuSsed earlier,.section 2.C of the invest­
ment agreement provides that the petitioner is not obligated to make any further payments on 
the note in the event of the Partnership's bankruptcy (vollintary or involuntary) or failure to 
make any of its own payments; this further reduces the value of the promissory note to a.third" 
party purchaser. 

"'As discilssed above, the note in.this case would be further discounted for other reasons, 
such as the lack ofadequate security. 

193 

647 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



( 

Interim Decision #3360 

commitment to invest, is relevant to the issue of whether a petitioner has, in 
good faith, committed the requisite amount of his personal funds. It is also 
relevant to the issue of the amount of funds at risk and available to the job­
creating enterprise(s). Therefore, at a minimum, nearly all of the money due 
under a promissory note must be payable within two years, without provi-· 
sions for extensionsP To allow otherwise would permit the admission of 
aliens who, by the terms of thefr investment plans, would be ineligible for 
removal of the conditions of their permanent resident status. See 8 C.P.R. § 
216.6( c )(I )(iii). 

If the instant petition were to be approved, the petitioner would have 
paid at most$123,600 of his own funds at the time he sought removal of the 
conditions of his permanent resident status.18 This is far short of the requi­
site $500,000 and hardly evidences a good-faith commitment offunds. As 
noted above, the petitioner has also failed to show that the promissory note 
is ad.equately secured and that it otherwise has an adequate fair market 
value. 

Source of funds 

8 C,F.R. § 204.6U) states, in pertinent pllfl,. that: 

(3) To show that the petitio11er has invested. or is actively in the process of invest­
ing, capital obtaihe# through. lawful means, the pe~tion must be accompanied, as 
applicable, by: 

(i) Foreign business registration records; 

. (ii) Corporate, parmership (or any other entity in any form w~ich has filed in ;my 
cou.llrry or subdivision thereof any return described in this subpart), and personal tax 
returns including income, franchise;.prqperty (whether real, personal, or intangible}, 
cir any other tax returns of any kind filed Within five years, with any taxing jurisdiction 
in or outside the United States by or 011 behalf of the petitioner; 

(iii) Evidence identifying any other source(s) of capi~; or 

(iv) Certified copies of any judgments or evidence of all pending governmental civil 
or criminal actions, governmental administrative proceedings, and any private civil 
actions (pending or otherwiSe) involving monetary judgments against. the. petitiqner 
from any court ih or outside the United States within the past fifteen years .. 

1'The petitioner must still show that the promissory note is adequately secured and that 
the promissory note has.anadequate fair market value. 

28§§ 216A(c)(l) and (d)(2) of the Act provide that such a petition must be filed within 
the 90-day period preceding the second anniversary of a petitioner's admission as a condi­
tional permanent resid~nt. 
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While the record contain.s a letter from Wells Fargo Bank dated October 
14, 1997, acknowledging the receipt of $120,000 and advising the petition­
er that the funds had been deposited ihto a custody account, the record does 
not reveal from where these funds originated. It is not known if the money 
came from the petitioner's overseas accoUnts, from his U.S. accounts, or 
from some other source. As the petitioner has not documented the path of 
the funds, such as by wire· transfer records, the petitioner has failed to meet 
his burden of establishing that the initial $120,000 were his own funds. See 
Matter ofSoffici, 22 I&N Dec. 158 (Comm. 1998). 

The petitioner has also failed to document the source ·Of the hundreds 
of thousands of dollars in his bank accounts. The petitioner is 30 years old 
and, according to counsel, began his "entrepreneurial activities" in May 
1993. The petitioner is said to be the president of a company that imports 
and sells vintage Levis jeans in Japan. 

The only evidence of earnings contained in the record consists of two 
documents from the Director of Nerima Higasi Taxation Office. These doc­
uments indicate that, for the ta:x.!J.ble year of June 3, 1996, to May 31, 1997, 
South Bay Trading Japan, Inc., declared Y12,614,887 in corporate income 
and paid Y3,992,t00 in taxes. Counsel states that, applying an exchange 
rate of 122 Japanese yen to one U.S. dollar, the company's taxable income 
was $103,892.52 for th~s period. After subtracting taxes paid, however, the 
net income of South Bay Trading was approximately $71,170. 

Furthermore, this figure says nothing about the petitioner's level of 
income that year, and the petitioner has not submitted any documentation 
about his level of income during other years. Assuming that the petitioner 
had taken all of South Bay's net income for himself, and assuming that the 
petitioner's business activities had been just as successful in. the previous 
three years, and assuming that the petitioner had had no living expenses, he 
could have saved no more than $300,000; counsel claims that the petition­
er's bank accounts contain over $650,000. Therefore, the petitioner has 
failed to meet the requirements of 8 C.P.R. § 204.60)(3). 

Estoppel and 'reliance coosideratjoos 

In his brief on behalf of the petitioner, counsel refers to instances in 
which he was supposedly guaranteed that his clients' petitions would be 
approved. Counsel states that in 1992 he was given a model petition and 
advised t]lat if he patterned his investment structures in the same way, his 
clients' petitions would be approved. 

In the fall of 1996, counsel met with "the Senior INS representative in 
charge of immigrant investor programs" and this person 

expressly approved the $120,000 initial p;tyrnent option, the six year schedlJ]e of pay· 
ments in the sell-option or redemption agreement available after all of the payments 

195 

649 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Interim Decision #3360 

have been made. The only limitation placed upon any of these provisions was that the 
redemption agreement could not be exercised until all of the payments had been made 
by the investor. 

Brief at 46. Counsel states, at page 14, "Thereafter, INS kept its word. 
Approximately 95 petitions of AELP were approved by INS including over 
50 petitions involving the initial payment option of $120,000." The opin­
ions of a single Servfce official, however; are not binding.-and as stated ear~ 
Iier, no Service officer has the authority to pre-adjudicate an immigrant­
investor petition. 

Counsel states that he has submitted 11 different partnership plans to 
the Service and that t,hey are all identic~; since the first petitions were 
approved, the Service is bound-to approve the petition at issue here. Counsel 
further claims that on more than 30 occru?ion_s, he had been promised that 
no "changes" would be made except by formal nilemaking. Counsel is say­
ing, in effect, that the approval of his programs is nonreviewable except 
upon a .writing of formai regulations. Opinions purportedly expressed by a 
few Service officials cannot remove the AAU's regulatory authority to 
review these cases. To say that art agency's knowledge cannot grow, and that 
an agency is prohibited from benefiting from its experience, is unreason­
able. 

The petitioner argues that the OGC opinion of December 19, 1997, 
constitutes a rule change that the Service is now retroactively applying in 
violation of the Administrative Procedure Act ('!APA"). Brief at 4-7, 114-
43; Second Supplemental Brief at 5-12. This OGC opinion, however, is not 
a "rule." Under the APA, a rule is a binding legal principle "designed to 
impleni.en~ interpret or prescribe law or policy." 5 U.S.C. § 551. As noted 
in the OGC opinion itself, the opinion in no way modifies existing law, but 
is intended merely to provide guidance to the Service in underStanding 
many factual issues that have atisen over the years with respect to immi­
grant-ii:westor petitions .. Providing this type of guidance is the very mission 
of OGC, as specifically provided at8 C.F.R. § 100.2(a)(l) and 103.l(b)(l). 
These regulations do not delegate any authoricy to OGC to establish bind­
ing legal principles or to exercise any other rulemaking power. Neither the 
AAU nor other Service adjudicators, therefore, are bound to follow the 
OGC opinion of December 19, 1997. The AAU's decision in this case is 
based entirely on the application of longstanding statutory and regulatory 
law to the facts presented in this petition. · 

The petitioner incorrectly argues that the Service should be estopped 
from finding that his investment plan is inconsistent with§ 203(b)(5) of the 
Act and the relevant regulations. The Supreme Court has never upheld a 
claim that a Government agency may be estopped from deciding a case 
before it, such as this case, in accordance with the law. See Office of 
Personnel Management v. Richmond, 496 U.S. 414, 422 (1990). 
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Furthermore, even if estoppel were applicable to the Service under these 
circumstances, the petitioner has completely failed to establish the requisite 
elements therefor. For example, the petitioner has shown no affirmative 
misconduct on the part of the Service, 

Moreover, the petitioner has not shown that he has detrimentally relied 
on any prior representation by a Service official. First, no basis exists for a 
claim that the petitioner or his counsel "reasonably" or "justifiably" 
believed that informal discussions between counsel and any Service officer 
were an acceptable substitute for following the normal rules applicable to 
the filing and adjudication of investor-visa petitions. It is ba.Sic immigration 
law that the only way to obtain a determination on eligibility for immigrant­
investor classification is to file a petition with the Service. See section 
204(a)(l )(F); 8 C.F.R. § 2.1 and 204.6(a), Furthermore, the Service may 
approve a petition only if the Service makes a formal adjudication "[a]fter 
an investigation of the facts in each case," that the alien is eligible for the 
classification sought, § 204(b) of the Act. 

· In addition, even if the petitioner were able to establish reasoQable 
reliance; he has not shown that he has done so to his detriment. For exam­
ple, according to the investment plan, the petitioner is only obligated to pay 
the required investment upon the approval ofhis visa petition. Brief at 29. 

THE PETITIONER HAS NOT ESTABUSHED A 
NEW COMMERCIAL ENTERPRISE 

8 C.F.R. § .204.6(h) states t}:lat the establishment of a new commercial 
enterprise may consist of: 

(I) The creation of an original busi~ess; 

(2) The purchase of an existing business and simultaneous or subsequent restructur­
ing or reorganization such that a new commercial enterprise results; or 

(3) The expansion of an existing business through the investment of the required 
amount, so that a· substantial change in the net worth or number of employees results 
from the investment of capital. Substantial change means a 40 percent increase either 
in the net worth,.or in the number of employees, so that the new net worth, or number 
of employees amounts to at least 140 percent Of the pre-expansion net worth or num­
ber of employees. Establishment of a new·commercial enterprise in this manner does 
not. exempt the petitioner from the requirements of 8 C.F.R. § 204.60)(2) and (3) relat­
ing to the required amount of capital investment and the crel!tion of full-time employ­
ment for ten qualifying employees. In the case of a capital investment in a troubled 
business, employment creation may meet the criteria set forth in 8 C:F.R. § 
204.60)(4)(ii). 

8 C.F.R. § 204.6(e) states that: 

Troubled b~iness means a bi!Siness tJlat has been in ~xistence for at least two years, 
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has incurred a net loss for accounting purposes (detennined on the basis of generally 
accepted accounting principles) during the twelve- or twenty-four month period prior 
to the priority date on the alien entrepreneur's Form 1-526, and the loss for such peri• 
od is at least equal to twenty percent of the troubled business's net worth prior to such 
loss. For purposes of detennining whether or not the troubled business has been in 
existence for two years, successors in interest to the troubled business will be deemed 
to have been in existence for the same period of time as the· business they succeeded. 

According to the plain language of§ 203(b)(5)(A)(i) of the Act, a peti­
tioner must show that he is seeking to enter the U.S. for the purpose of 
engaging in a new commercial enterprise that he has established. As counl 
sel maintains, the new commercial enterprise at issue here is AELP. AELP, 
however, was established on March 25, 1996. The petitioner executed the 
various partnership documents on October 14, 1997. The petitioner did not 
indicate, at Part 4 of the Form 1-526, in what way he was creating a new 
enterprise. 

While AELP is a new comm~rcial enterprise, in that it was formed after 
November 29, 1990, the petitioner had no hand in its creation and was not 
present at its inception.29 Therefore, the petitioner must demonstrate that he 
will restructure or reorganize AELP to the degree that a new business will 
result, or he must demonstrate that he will expand .AELP's net worth or 
number of employees by 40 percent, or he must demonstrate that AELP is 
a troubled business as defined above. 

AELP was an ongoing business prior to the petitioner executing the 
investment agreement, and it intends to continue in its current form; there­
fore, the petitioner has not established the requisite restructuring or reor­
ganization. As the petitioner has noted on numerous occasions, 95 investors 
have previously been approved with respect to AELP. Taking hls claims at 
face value, and assuming th~t ~1 95 investors have made capital investments 
of $500,000, it is not .possible for thls petitioner to expand AELP by 40 per­
cent with ~ single "investrhent" of$500,000. Finally, the petitioner has not 
submitted evidence to show that AELP has suffered tht1 degree of loss in net 
worth specified by 8 C.F.R. § 204.6(e) to qualify as a troubled business; in 
addition, AELP was not in existence for at least two years prior to the time 
the petitioner signed the investment agreement. 

The AAU recognizes that the Service has previously approved petitions 
involving plans in whlch limited partners joined partnerships over varying 
periods of time. Experience has shown, however, that some of these pool-

"It could per!JJ!ps be argued that the date of filing of the Certificate of Limited 
Partnership was not the date of AELP's creation, th.atAEl.P is still in the process of being cre­
ated, ~d that therefore the petitioner is part of the original creation of AELP. If so, the peti­
tion has be(!n filed prematurely; the Act requires that the petitioner "has established" the com­
mercial enterprise already. Accomplishment of a business's purposes would be tQO sp.ecula­
tive if it was based on successfully attracting unid~ntified futui'e investors. 
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ing arrangements are being used to circumvent the establishment require­
ment set forth by Congress. 

The .petitioner has failed to show that he has established a new com­
mercial enterprise, as required by § 203(b)(5)(A)(i) of the Act. 

THE PLAN DOES NOT MEET THE 
EMPLOYMENT-CREATION REQUIREMENT 

8 C.P.R. § 204.6(j)(4)(i) states: 

To show that a new commercial enterprise will create not fewer than ten (1 0) full­
time positions for qualifying employees, the petition must be accompanied by: 

(A) Documentation consisting of photocopies of relevant tax records, Form 1-9, or · 
other sirni.lar documents for ten (I 0) qualifying employees, if such employees have 
already been hired following the establishment of the new commercial enterprise; or 

(B) A copy of a compreheruiive btisiness plan showing that, due to the nature and 
· projected size of the new commereial enterprise, the need for not fewer than ten (I 0) 

qualifying employees will result, including approximate dates, within the next two 
years, and when such employees will be hired. 

8 C.F.R. § 204.6(g) deals with multiple investors and states, in pertinent 
part: 

(I) The establishment of a new commercial enterprise may be used as the basis of a 
petition for classification as an alien entrepreneur by more than one investor, provid­
ed each petitioning investor has invested or is actively in the process ofinvestiiJg the 
required amount for the area in which the new commercial enterprise is principally 
doing business, and provided each individual investment results in the creation of at 
leasnen full-time employees. 

(2) The total number of ful~-time positions created for qualifying employees shall be 
allocated solely to those alien entrepreneurs who have used the establishment of the 
new commercial enterprise as the basis of a petition on Form 1-526. No allocation need 
be made among persons not seeking classification under section 203(b )(5) of the Act 
or among non-natural persons, either foreign or domestic. The Service shall recognize 
any reasonable agreement made among the alien entrepreneurs in regard to the identi­
fication and allocation of such qualifying positions. 

As discussed earlier, the petitioner has failed to demonstrate that the 
subsidiary credit corporation has extended loans in the past to export-'relat­
ed businesses located within the geographical limitation of the regional cen­
ter, Similarly, the credit corporation's loan prospects do not appear to 
involve businesses within the geographical limitation. No reason exists to 
believe that this· petitioner's money will be lent to businesses within the geo­
graphical area. Therefore, he must establish direct employment creation. 
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The petitioner has failed to show that AELP has hired or will hire a suffi­
cien.t number of ~mployees to allocate 10 fuJI-time positions to each of the 
95 previously-approved petitioners as well as to this petitioner and the 
remaining 64 petitioners whose cases have not been d.ecided. 

CONCLUSION 

In his brief, · counsel states, "INS is supposed to grant irrlnrigran~ 
investor petitions, not to deny them. INS is to interpret the laws and regula­
tions liberally and generously so as to achieve [this] Congressional pur­
pose." He presents statistics showing that, of the total number of visaS 

' made available, only six percent has been used. The fact that counsel con­
siders this category to be under-utilized is irrelevant. The alien-entrepreneur 

· classification is for a special kind of person, and it is not surprising that, 
notwithstanding the random number fixed by Congress, few people have 
both the financial means and the entrepreneurial spirit to apply. The Service 
will not eviscerate the meaning of the regulations or the essence of the law 
simply to "fill up" the numbers. The measure of .success or failure of the 
EB-5 program is not the number ofpetitions granted; rather, it is the extent 
to which proper compliance is achieved and genuine investments are made. 

Counsel continqes, "Failing to comply reflects adversely upon INS as 
having failed to properly· communiCate to those attempting to comply, that 
which is necessary to comply." The foregoing decision should offer some 
guidance as to what is necessary to comply. _ 

The burden of proof in these proceedings rests solely with the petition­
er. Section .291 of the Act, 8 U.S.C. § 1361 .. The petitioner has not met that 
burden. Accordingly, the .petition is denied. 

·ORDER: The decision of the director is affirmed. The petition is 
denied. 
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In re SOFFICI, Petitioner 

In Visa Petition Proceedings 

Designated as a precedent by the Commissioner, June 30, 1998. 
(Decided by the Associate Colllllllssioner, Examinations, June 25, 1998.) 

(I) A ~titioner under§ 203(b)(5) oftpe Immigration andNationality Act cannot estal,llish the 
requisite investment of capital if. he lends the money to his new .commercial enterprise. 

(2) Lom:ts obtained by a corporation, secured by assetS of tile corporation, do not constitu~ 
capital invested by a pel;itioner. Not only is such a loan prohibited by 8 C.F.R, § 204.6(e), but 
the petitioner and the corporation are not the same legal entity. 

(3) A petitioner's personal guarantee on a business's debt does not transfonn the business's 
debt into the petitioner's personal debt. 

(4) A petitioner must ~ent clear documentary evidence of the source of the funds that.he 
invests. He must show that !he funds are his own and that they were obtained through lawful 
me_ans. 

(5) A petitioner who acquires a pre-existing business must show that th_!: investment has cre­
ated, or at least ~as a reasonable prospect of creating, 10 full-tim~ positions, in addition to 
those existing before acquisition. The Jietitioner must, therefore, present evidence concerning 
the pre-acquisition level of employment. Si!llply waintainil)g 'the pre,acquisjl;ion !.eve! of 
employment is not sufficient, unless the petil;ioner shows that the pre-exis~g business qual-
ities as a ''troubled business." · 

ON BEHALF OF PETITIONER: 

AVENUE 

ERDALE FL 33316 

LARRY J. BEHA 
888 SE 3RD 

SUITE400 
FORT \. LAUD-

The preference visl!- petition was approved by the Director; Texas 
Service Center, who certified the decision to the AssocJ'!te Commissioner 
for Examinations for review. The decision of the director will be reversed. 

The petitioner seeks classification as an alien entrepreneur purs·uant to 
section 203(b)(5) of the lm.rttigration and Nationality Act, 8 U.S.C. 
§ ll53(b)(5). The dir~tor determined that the petitioner had adequately 
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established that he was actively in the process of investing the requisite 
amount of capital. The director further found that the investment would 
resuh in full-time positions for not fewer than 10 qualifying emplqyees. 

In response, COl!nsel urges the Administrative Appeals Office to affirm 
the director's deeision. He asserts that the petitioner's investmen_t exceeds 
one million dollars and points out that the hotel is commercially active~ He 
states that the petitioner's investment has already created at least 10 full-
time jobs. · 

Section 203(b)(5)(A) of the Act provides classific~tion to qua,lified 
immigrants seeking to enter the United States for the purpose of engaging 
in a new commercial enterprise: · 

(i) which the alien has established, 

(ii) in which such alien has invested (after the date of the enactment of the 
Immigration Act of 1990) or, is actively in the process of investing, capital in an 
;unount not less than the wnotint specified in subparagraph (C), and 

(iii) which Will benefit the United States economy and create full-time employment 
for not fewer than 10 United States citizens or alieris lawfully admitted for permanent 
residence or other immigrailts laWfully authoriZed to be employed in the United States 
(other than the immigrant and the immigrant's spouse, sons, or daughters). 

MINIMUM INVESTMENT AMOUNT. 

The petitioner indicates that. the petition is based on an investmeht.in an 
existing business located in a targeted employment area, for whiCh the 
required amount of capital invested has been adjusted downward. 

8 C.F.R. § 204.6(e) states, in pertinent part, that: 

Targered employment area means an area which, at the time of investment, iS a rural 
area or an area which has experienced unemployment of at least ISO percent of the 
national average rate. 

The petitioner's company, Ames Management, Inc., does business as a 
Howard Johnson Hotel located at 950 South Federal Highway in Stuart, 
Florida. The City of Stuart is in Martin County. The petitioner has submit­
ted a March 1996 letter from the Florida Department of Labor and 
Employment Security indicating that Martin County qualified as a rural 
area in 1995. In addition, the Ft. Pierce metropolitan statistical area, which 
encompassed Martin County, experienced a sufficiently high unemploy­
ment rat~ to qualify as a targeted employment area in 1995. 

A petitioner has the burden to establish that his enterprise does business 
in an area that is. considered "targeted" as of the date he files his petition. 
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The fact that a business may be located in an area that was once rural, for . 
example, does not mean that that area is still rural. The letter from the 
Florida Department of Labor and Employment Security contains the fol­
lowing statement: "This listing will only remain in effect until 1996 a.rulu~ 
al averages are available in early 1997." The petitioner here file~ his Form 
1-526 in January 1998, and his data are a~ least a year, if not two years, out 
of date. · 

The Service has nevertheless independently obtained current employ-. 
ment information from the Florida Department of Labor and Employment 
Security. While Martin County is no longer a rural area, the "Ft. :Pierce-Port 
St. Lucie" metropolitan statistical area does constilJ.lte 3J1 area of high 
unemployment; all of Martin County is contained in this new me~opolitan 
statistical a:rea. therefore, the amount of capital necessary to make a quali­
fying investment in this matter is $500,000. 

THE PETITIONER HAS NOT MADE, AND IS NOT IN THE PROCESS 
OF MAKING, A QUALIFYING INVESTMENT OF CAPITAL. 

8 C.F.R. § 204.6(e) states, in pertinent part, that: 

Capital means cash, equipment, inventory, other tangible propeny, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided the alien 
entrepreneur is personally and primarily liable and that the assets of the new commer­
cial enterprise upon which the petition is based are not used to secure any of the 
indebtedness. 

Commercial enterprise means any for-profit activity formed for the ongoing conduct 
of lawful business including, but not limited to, a sole proprietorship, partnership 
(whether limited or general), holding company, joint venture, corporation, business 
trust, or other entity which· may be publicly or privately owned. This definition 
includes a commercial enterprise consisting of a holding company and il~ wholly­
owned subsidiaries, provided that each such subsidiary is engaged ih a for-profit activ­
ity formed for the ongoing conduct of a lawful business; this definition shall not 
include a non-commercial activity such as owning and operating a personal.residence. 

Invest means to contribute capital, A contribution of capital in exchange for a note, 
bond, convertible debt; obligation; or any othe_r debt arrangement between the alien 
entrepreneur and the new commercial enterprise does not constitute a contribution of 
capital for the purposes of this part. 

8 C.F.R. § 204.6(j) states, in pertinent part, that: 

(2) To .show that the petitioner has invested or is actively in the process of investing 
the required amount of capital, the petition ·must be accompanied by evidence that the 
petitioner has placed the required amount of capital at risk for the purpose of generat­
ing a return on the capital placed at risk. Evidence of mere intent to invest, or of 
prospective investment arrangements entailing no present commitment, will not suf-
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fice to show that the petitioner is actively in the process of investing. The alien must 
show actUal comrilitment of the required amount of capital. Such evidence may 
include, but need not be limited to: 

(i) Bank statement(s) showing amount(s) deposited in United States business 
account(s) for the enterprise: 

(ii) Evidence of assets whiCh have been purchased for use in the United States enter­
prise, 'including invoices; sales· receipts; and purctiase contracts contairiing sufficient 
information to identify such assets, their purchase costs, date of purchase, aild pur­
chasing entity; 

(iii) Evidence of property transferred from abroad for use in the United States enter­
prise, including United States Customs :Service C(lmmercial entry documents, bills of 
lading and transit insurance policies contaiiring ownership information and sufficient 
information to identify the property arid to indicate the fair market value of such prop­
erty; 

(iv) Evidence of rnonies uansferred or c0mmined to be transferred to the new com­
mercial enterprise in ~xchange for shares of stock (voting or nonvoting, common or 
preferred), Such stock may not include terms requmng the new commercial enterprise 
to redeem it at the holder's request: or 

(v) Evidence of any loan or mortgage agreement, promissory note, security agree-. 
rnent; or other evidence or' borrowing which is secured by assets of the p~titioner, other 
than those of the new commercial enterprise, and for which the petitioner is personal­
ly and primarily liable. 

(3) To show that the petitioner has invested, or is actively in the process of investing, 
capital obtained through laWful means, the petition must be accompanied, as applica­
ble, by: 

(i) Foreign business f!!gistration records; 

(ii) Corporate, p_aitnership (or any other entity in any fomi which has filed in any 
country or subdivision thereof any return described in this subpart), and personal tax. 
returns including income, franchise, property (whether real, personal, or intangible), 
or any other tax returns of apy k!hd fi)ed within five years, with any @lihg jurisdiction 
in or outside the United States by or on behalf of the petitioner, 

(lii) Evidence identifying any other source(s) of capitaJ; or 

(iv) Certified copies of any judgments or evidence of all pj:ndihg governmental civil 
or criminal actions, governmental administrative proceedings, and any private civil 
actions (pending or otherwise) involving monetary judgments agaihst the petitioner 
from any court in or outside the U11ited States within the past fifteen years. 

Purchase of the hotel. 

Ames Managemey;tt, Inc. filed its articles of incorporation with the State 
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of Florida on June 27, 1997. All 1000 authorized shares were issued to the 
petitioner i~ July 1997. On October 31, 1997, Ames Management pur­
chased a Howard Johnson's Motor Lodge for the sale price of $2.4 million, 
paid as follows: $25,000 in earnest money, consisting of a $10,000 initial 
deposit and a subsequent $15,000 deposit; $705,298.79 brought to settle­
ment; and $1.7 million borrowed from 1st United Bank. 

In a document entitled Sources of Investment Funds, the petitioner stat­
ed that the money used to purchase the hotel came from two sources. 
Approximately $450,000 were transferred to Barnett Bank from Argentina 
over the period 1994 to 1997; these funds "originated from personal savings 
and a sale of a house." An additional $500,000 were transferred from 
Argentina in December of 1996; these funds originated from the sale of 
"our business." The petitioner explained that, for .both sources, "[t]hese 
moriies were loaned to me by my father and I loaned them back to my com­
pany Ames Management, Inc. It has not been stipulated when I should 
return the funds." 1 

The balance sheet for the petitioner's hotel, dated November 30, 
1997, confirms that the business's liabilities include long-term loans, total­
ing $922,136.09, payable to the shareholder (the petitioner), See also the 
Continuing and Unconditional Subordination. of Debt diS<;ussed below. The 
accompanying "Transactions by Account" breaks down the amount, date, 
and destination of each loan. It is clear from this document that the $25,000 
in earnest money and the $705,298.79 brought to the settlement table are 
mere loans from the petitioner to Ames Management. As specified in the 
defmition of "invest" set forth in 8 C.F.R. § 204.6(e), debt arrangements 
between a petitioner and his business do not constitute qualifying contribu­
tions ofcapital. Therefore, the $730,298.79 paid toward the purchase of the 
hotel cannot be considered to be an "investment" by the petitionet 

Ames Management financed the balance of the purchase price, or 
$1.7 million, through 1st United Bank. According to the Mortgage ~d 
Security Agreement, the loan is secured by the hotel and all of its contents, 
including inventory, accounts, leases, the franchise agreement, furniture, 
patio umbrellas, landscaping, etc. First, it should be noted that a loan 
obtained by a corporation is not the same as a loan obtained by an individ­
ual, and it cannot be said that this loan through 1st United Bank is an invest­
ment of th~ petitioner's personal capital. Second, even if it were assumed,. 
arguendo, that the petitioner and Ames M~agement were the same legal 
entity for purposes of this proceeding, indebtedness that is secured by assets 
of the enterprise is specifically precluded from the defiriition of "capital." 
See 8 C.F.R~ § 204.6(e). 

'The petitiol)er has not disclosed the tenns of the loan from his fat)l~. and it is not 
known if, for example, it is secured by assets of Ames Management. 
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Counsel points out that the petitioner has personally guaranteed the 
payment of the loan. In a Continuing and Unconditional Subordination of 
Debt dated October 31, 1997, Ames Management and the petitioner agreed 
that all debts owed'by Ames to 1st United would receive priority; an obli­
gations owed by Ames to the petitioner would be subordinated to those 
owed to 1st United. In case of default by Ames with regard to its loan from 
1st United, the petitioner would not seek or accept payment from Ames 
with regard to Ames's debts to the petitioner. In an Untonditiomil and 
Irrevocable Guaranty of Payment, also dated October 31, 1997, the peti­
tioner agreed to make the mortgage payments if Ames Management did not. 
1st United would have the right to proceed against the petitioner without· 
first proceeding against Ames Management or against any property secur-
ing the note. · 
· As the guarantee does not obligate 1st United to proceed against the 

petitioner, it does not prohibit 1st United from first seeking payment from 
the business.2 The petitioner's personal guarantee of payment does not 
change the character of the mortgage; the assets of Ames Management are 
still primarily securing the mortgage. As such, the $1.7 million that the 
mortgage represents cannot properly be considered an investment of the 
petitioner's capital. 

Purchase of the van, pre-opening expenses, arid corporate accounts. 
On November 1, 1991, Ames Management purchased a van to be used 

a~ the hotel shuttle. The petitioner made a down payment of $8,000 and 
Ames ~anagement financed the balance of $17,477.06 through Primus. 
Counsel and the petitioner count this van as part of the petitioner's invest­
ment. The loan through Primus does not constitute a qualifying investment 
of capital beea1.1se it is secured by the van itself, which is an asset of Ames 
M~agetnetn; moreover, it is not an investment of the petitioner's capital 
becau~e it is a loan obtained by Aines ~d not by the petitioner. 

The $8,000 down payment also does not q!Jalify as 3J1 "investment" of 
the petitioner's funds; according to the Transactions by Account referenced 
above, it is part of the $922,136.09 in long-term loans payable to the peti­
tioner. In other words, the $8,000 must be repaid to the petitioner. 

Counsel and the petitioner include bank accounts and pre-opening 
expenses as investments in Arpes Management. The pre-opening expenses 
of $44,836.09, however, appear on the Transactions by Account and are part 
ofthe lo~g-term loans payable to the petitioner. The amounts transferred to 
the bank accounts also appear on the Transactions by Account as long-term 
loans and therefore caru,tot constitilte q1,1alifying investments. 

1lt is not clear \Vhy, in the event of defaul~. lst United would prefer to 
research and pursue the petitioner's personal assets, which are not.speci:fied in the guarantee 
and which do not total $1.7 million, in lieu of seizing the easily accessible hotel. itself. 
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Resources to invest. 

As discussed above, the petitioner has not made a qualifying invest­
ment in Ames because the amounts he has paid on behalf of Ames are mere 
loans to Ames, prohibited by the regulations. It should be noted that the 
petitioner has not documented that he has the means to begin the process of 
investing, either .. He submits a personal net worth report as of November 30, 
1997; purporting to show that his net worth is $761,747.02. It is not clear 
who prepared this report, and the report contains certain irregularities. For 
example, the hotel, which belongs to Ames Management, is counted among 
the petitioner's personal assets. Also, the mortgage held by Ames 
Management is included among the petitioner's personal liabilities~ On the 
other hand, the hotel van owned by Ames Management is correctly omitted 
from the report 1n effect, with this personal net worth report the petitioner 
is attempting to show that he has sufficient wealth to invest in the hotel 
because he has invested in the hotel. Subtracting the hotel entries leaves the 
petitioner's alleged net worth at $61,747.02. 

The petitioner counts the funds in various personal bank accounts as 
part of his personal assets. A letter and bank statements from a arnett Bank 
reveal that the petitioner has held jQint accounts with his father since 
October 1994. It is not possible to determine what portions of these 
accounts belong to the petitioner's father and what portions to the petition­
er. Unlike the situation of a husband and wife, funds ·in a pooled joint 
account cannot be attributed to only one person. 

A letter from Bank Boston states that, sinc.e April 1997, "Ames 
Resources Limited maintains an International Private Banking 
Relationship" with BankBoston. The petitioner is th.e secretary of Ames 
Resources Limited, and the account has always had balances in the mid 
seven figures. These funds belong to Ames Resources Limited, a corpora­
tion, and, do not belong to the petitioner, an individual. Furthermore, "Ames 
Resources Limited" is not the sarhe thing as "Ames Management, Inc.;" and 
at most, this letter indicates that the petitioner serves as an officer at a sep­
arate corporation in addition to his own corporation, and that this. separate 
corporation has a bank account with BankBoston. 

Source of funds. 

The source of th~ funds ient to the petitioner (and in turn lent to Ames 
Management) has also not been adequately documented. The petitioner 
claims that the first $450,000 came from personal savings and the sale of ''a 
house." The second $500,000 came from the sale of "our business." No 
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documentation; such ~ a .sales coqtr~ct or deed establishing ownership and 
price, has been submitted. regarding the house or the business. Such docu­
mentaJ,ion is relev~t to the question of \\lpeth.er the funds have been law~ 
fully obtained, wh~ch is a requirement under 8 C.P.R. § 204.60)(3).3 
Simply going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. 
See ManerofTreasure Craft ofCafifomiq, 14 I&N Dec. 190 (Reg. Comm. 
1972). 

In summary, the petitioner has failed to demonstrate that he has invest­
ed, or is actively in the process of investing, the requisite amount of capital 

. obtained by lawful means. The amounts referenced by the petitioner either 
do not constitute qualifying "capital;' because they are not his, or have not 
been properly "invested," because they are debt arrangements between the 
petitioner and his busi'ness. Even if the petitioner and Ames were to be con­
sidered one and the same entity, the loans obtained by Ames from other 
banks would not be considered qualifying capital because they are seetired 
by assets of the business. The petitioner has also failed to document the 
source of his funds other than to say that the funds are a loan from his father. 

THE PETITIONER HAS FAILED TO ESTABLISH 
A NEW COMMERCIAL ENTERPRISE. 

8 C.F.R. § 204.6(h) states that the establishment of a new commerciill 
enterprise may consist of: 

(I) The creation of an original business; 

(2) The purchase of an existing business and simultaneous or subsequent restructuring 
or ~eorganization such that a new commercial enterprise results; or 

(3) The exparision of an existing business through the investment of the required 
amount, so that a substantial change in the net worth or number of employees results 
from the investment of capital. Substantial change means a 40 percent increase either 
in the net worth, or in the number of employees, so that the new net worth, or number 
ofemployees amounts to at least 140 percem of the pre-expansion net worth or num­
ber ofemployees. EsiJiblishmel!t of a new commercial enterprise in this manner does 
not exempt the petitioner from the requiremt:nts of 8 C.F.R. § 204.6(j)(2) and (3) relat­
ing.to the required amount of capital investment and the creation offull-time employ­
ment for ten qualifying employees. In the case of a capital investment in a troubled 
business, employment creation may meet the criteria set forth in 8 C.F.R. § 
204.6(j)(4)(ii). 

5A petitioner must also establish, pursuant to 8 C.F.R. § 204.6(e), that funds invested 
are his own. The petitioner has already conceded that the funds lent to Ames are not his; the 
funds belong to his father and must be repaid. 

165 

662 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Interim Decision #3359 

8 C.F.R. § 204.6(e) states that: 

Troubled business means a business that has been in existence for at least two years, 
has incurred a net loss for accounting purposes (determined on the basis of generally 
accepted accounting principles) during the twelve- or twenty-four month period prior 
to the priority date on the alien entrepreneur's Form 1-526, and the loss for such peri­
od is at least equhl to twenty percent of the troubled business~s net wonh prior to such 
loss. For purposes of determining whether or not the troubled business has been in 
existence for two years, successors in .interest to the troubled business will be deemed 
to have been in e·xistence for the.same period of time as the business they.succeeded. 

Although Ames Management was incorporateq in 1997, it is the job­
creating business that must be examined in detennining whether a new 
commercial enterprise has been created. The Howard Johnson's Motor 
Lodge purchased by Ames Management had ·been in operation for approx­
imately 24 ye~ and was an ongoing business at the time of purchase; 
Aples Management, doing business as Howard Johnson Hotel, has merely 
replaced the former owner. 

The petitioner has provided no documentation whatsoever to establish 
that the Howard Johnson's was a "troubled business," ·as defined above, 
prior to his purchase. He also does not claim that he will expand the hotel 
by 40 percent as provided in-8 C.F.R. § 204,6(h)(3). The petitioner has not 
shown the degree of restructuring and reorganization required by 8 C.F.R. 
§ 204.6(h)(2); the hotel has always been a Howard Johnson and is still a 
Howard Johnson today. A. few cosmetic changes to the decor and a new 
marketing strategy for success do not constitute the kind of restructuring 
contemplated by the regulations, nor does a simple change in ownership. 
Therefore, it cannot be concluded that the petitioner has created a new com­
mercial enterprise. 

THE PETiTIONER HAS Naf ESTABUSHED TiiE 
REQUISITE EMPLOYMENt CREATION. 

8 C.P.R. § 204.6(j)(4) discusses job creation, and states: 

(i) General. To show that a new commercial enterprise will create not fewer than ten (10) 
fuJi-time positions for qualifying employees, the petition must be accompanied by: 

(A) Documentation consisting of photocopies of relevant tax records, Form 1-9, or 
other similar documents for ten ( 10) qualifying employees, if suc)l employees have 
aJreaPy been hired following .the establishment of the new commerCial enterprise; or 

(B) A copy of a cpmprehensive business plan showing that, due to the nature and pro­
jected size ofthe new commercial enterprise, the need for not fewer than t~ ( 10) qual­
ifying employees will result, including approximate dates, within the next two years, 
and when such employees will be hired. · 

166 

663 

IIUSA DOC#0012012 via FOIA 
(Pub: 2/24/12) - www.iiusa.org

AILA Doc. No. 12040648. (Posted 4/11/17)



Interim Decision #3359 

(ii) Troubled business. To show that a new commercial enterprise which ha$ been 
established through a capital investment in a troubled busin_ess meets the statutory 
employment creation requirement, th.e petition must be ll(;Companied by evidence that 
the number of existing employees is being or·will be maintained at no less than the 
pre-investment level for a period of at least two years. Photocopies of tax records, 
Forms 1"9, or other relevant documents for the qualifying employ~ and a compre- . 
hensive business plan shall be submitted iiJ support of the petition. 

8 C.F.R. § 204.6(e) states, in pertinent part·: 

Employee means an individual who provides services or labor for the new commercial 
enterprise and who receiv.es wages or other remuneration directly from the new com­
mercial enterprise ... This definition shall not include independent contractors. 

/ 

Full-time employment means employment of a qualifying employee by the new com-
mercial enterprise in a position that requires a minimum of 35 working hours per 
week. 

In a letter dated January 15, 1998, the petitioner s):ates that Ames 
Management employs .23 full-time United State citizens or lawful perma­
nent residents. It also employs part-time employees on an as-needed basis, 
as well as multiple subcontractors. 

Section 5.1.19 of the Agreement for Sale and Purchase refers to an 
Exhibit H containing the payroll of the Howard Johnson's Motor Lodge as 
of the date of the petitioner's purchase. The petitioner has furnished copies 
of the neatly-labeled exhibits, but the only document between Exhibit G 
and Exhibit I is an unlabeled, one-page worksheet. This worksheet, for the 
1997 quarter to date, merely provides the amount of taxes withheld, wages 
paid, etc. It does not name any of the employees or .specify the positions 
held or hours worked, although it does mention the number of employees 
as 29. 

To show the current level of employment at the hotel, the petitioner has 
supplied the payroll journal for the period ending November 28, 1997. 
Assuming that thisjournal reflects one week of work and not two, only 16 
individuals clearly worked at least the minimum 35 hours to be considered 
full-time employees.4 Another three were paid slj.}aries and not by the hour, 
while the last three worked fewer than 35 hours arid must be considered 
part-time employees. The petitioner has submitted a Form 1-9 for one other 
person who was hired after the date of the payroll journal. At most, the hotel 
employs 20 fuil-time workers. The petitioner has not establlshed that this 
figure constitutes either the maintenance of the previous level of full-time 

•If the payroll journal reflects two weeks of work instead of one, then only two individ­
uals worked at l~t the minimum 70 hours to be considered full-time employees. 
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employment or the addition of 10 new, fuil-time positions. As noted above, 
the hotel previously had 29 employees of unknown designation. 

Ifa petitioner has not already created the requisite number of positions, 
he must submit a comprehensive business plan clearly demonstrating that 
the business will ne!!(i the applicable 'level of employment. 8 C.F.R. § 
204.6(j)(4)(i)(B), The plan must contain a timetable for hiring and must be 
credible. The petitioner has provided a Marketing Plan 1998 for the hotel. 
The plan discusses. in deijtil, the petitioner's marketing stra~egies and 
employee-incentive progtains; among other things. It does not address the 
issue of hiring, however, Whi,le the plan States th~t a new position wfll be 
created in sales, the person narned to o.ccupy this position, Janet Mills, has 
been worlclng at the hotel smce 1994. 

CONCLUSION. 

In conclusion, the petitioner is ineligible for clas~ification as an alien 
entrepreneur because he has failed to show that he has invested, or is active­
ly in the process of investing, the requisite amount of money. In every trans'­
action, he has attempted to distance himself from making an actual invest­
ment in Ames Management by instead becoming Ames Management's 
creditor. The petitioner has not shown that Ames Management has been 
established with anything but loans; in essence, the petitiom:r has attempt" 
ed to create something from nothing. The petitioner has further failed to 
demonstrate that he has established a "new" commercial enterprise, and he 
has failed to show that his business has or will engage in either employment 
maintenance or employment creation. 

The burden of proof in these proceedings rests solely with the petition­
er. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that 
burden. Accordingly, the petition is denied. 

ORDER: The decision of the director is reversed. The petition is 
denied. 
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,_ 
Iranian Transaction Regulations (ITR) 

·• 31 CFR 560 Prohib,its certa,in U.S. Tran-sactions with Iran 

• Purs~ua~nt to Section 3 of Executive Order 12959, aU federal 
agen-cies are "-directed to take aU appro:pri:ate measures withi.n 
th:eir authority to carry out the provisi.on-s" of the ITR. 

• Civil' mon.etary penalties ITR violation can be $250,000 or twice 
the value· of the tra.nsaction at issue, whichever is greater. 

• Cri1minal penaltie-s can i:nclu:de a fi1ne of up to $1 ,000,000~ and 
_possible i-ncarceration. of up to 20 years. The statute of 
lim~itations on- these violations is 5 years. 
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• OFAC has confirmed that the ·U.S. recipients of fu:nds from 
.lrania:n·investors as well as an·y individ:ua,ls involved in· 
structurin:g/facilitating the~e tra:nsactio:ns would be ln viola~tion 
of the lTR. 

• lnvestm.ent of fu:nds·that have passed through prohibited 
ba,n~ks would. also be i·n v·io.lation of th~e ITR. For a list of 
prohi1bited· ban1ks and Specia1Hy Designated Nationa~ls (SpN) 
see·: http://www-~ustreas.gov/offices/enforcement/lists/. 

• These in·vestors are required to appl·y for and received a 
liice.nse from OFAC, or a l·ett~r statiing th:at no lice~nse is needed 

• OFAC will determine if such transactions wiU get a IJce:nse or . 
not vi·a the a;ppHcation procedure s·et forth i.n 31 C.FR 
501.801 (b ). 
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• the only i·nstance where a license would not be required is 
wh~en the Iranian national resides ou:tsid~e lra~n and the mo,ney 
i:s s:hown· to be obta1in~ed through a la·wfu1l source ·and 
tra·nsferred· to th~e Uinited· States wi:thout havi:ng traveled 
thtough a :prohibited bank. 

• In a:ll other situations., any U.S. recirpie.n:t of proh1ibited fund·s 
and facil:itators of such transactio·n. (attorneys, accou~ntants 
etc.) shou;ld. apply for a licen:se from OFAC , who wiill 
determi·ne if the tra~ns_action is or ·is not prohibited by the ITR 
and, if prohibiited, w:hether to_gra:nt a license to pe-rmit the 
transacti~on. 

• -Q;FAC has ind.icated that each individua.l transacti.on must be 
licensed separately 
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• Specificalily, [CHQ·QSE ALL THAT AP:P'L Y .FROM T·HE 
F·OLLOWIN~G] [A] the petiti.on;er is l:ocated "in" ·1ran at [STATE 
LOCATI·ON], [or B] the petitio:ner is in [n~ame of country] but is 
resi·dent of l·ran, [C] th:e petit·ioner's so·urce of fund·s in.clud·e(s) 
[LIST ASSET{S) e.g. sa,le of real estate] located in Iran, a~nd 
"[D] th~e petitioner's source of funds i1ncltude(s) fund'S, which 
flowed throughO[LIST ALL BANKS],, a prohibited ban1k(s) or an 
affili·ate of a pro·hi:bited ban·k. Thi~ action ·may subJect the 
petitioner to Executive--Orders 12613, 12957, 13059 a.nd . 
lra.nian Tra·nsaction ·Reg:ulations, 31 CFR Part 560. 
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• In this situation, the U.S. person(s) facilitating or othe:rwise involved ln the 
i.nvestment by the petitioner may be required to obtain a specific .license 
from OFAC to ensure that the transactions contemplated· i~n the petition, 
both past a.nd future are authorized under OFAC regulations, i,ncl·ud:ing 
the ltanian Transactions Regulations, 31 C.F.R. Part 560. 

• If OFAC grants a specific license to s·uch U.S. person(s), please submit a 
copy of su·ch specific lice·nse along w.ith the documents subm.itted to OFAC 
and an·y related docume.ntation sufficient to demonstrate that the specific 
Ucense covers all of the transactions contem,pl·a~ted in the petitio:n .. 

• In the event that Q:FAC determines that no s·pecific license is required to 
· engage in the transactions conjtemp.lated in the petition, it will issue written 

guidance to that effect. 

• Please subm:it a copy of such written guidance issued by OFAC along with 
( 

the documen,ts submitted to OFAC and any related documentation 
sufficient to dem.onstrate th·at the gu.idance applies to each and every 
transaction listed above and prospective transactions contemplated 
i:n the petition. 

• · :faU~ure to suibmit OFAC guidance address each transaction may 
result in denial of your petition. 
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Denial for lack ofOFACLicense 

• Per AAO, if th:e O:FAC l!icense appears to b.e l~im:ited and does 
. . -

not appear to cover a1U of the tra.nsactions presented i:n the 1-
526 petition, the·n the ·petitioner h~as fai1led to esta:bl1ish lawfu.l 
source of fu:nd:s (unpublished decisi·on). ·. 

• · Per AAO, i-f th-e licen.se does not a·uthorize any transactilons 
that 9ccurred· prior to the date of-issuance, then th,e l:icense · 
cannot cover the tra;nsfer of fu·nd·s from Iran includ:ed in the 
petition where the l1ice.nse was obta-ined after the petiition was 
filed (unpu.blished decision) 
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THE END· 
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Department of Homeland Security 
U.S. Citizenship and Immigration Services 

OMB No. 1615-0026; Exp. 01131/2012 
Form 1-526, Immigrant Petition 

by Alien Entrepreneur 

-- -- -· -- --- - ~ -- --- --- - - - -- . - -· 

Do Not Write in This Block- For USCIS Use Only (Except G-28 Block Below) 

Classification Action Block Fee Receipt 
. 

Priority Date 
To be completed by Attorney or Representative, if a11y 

-. 0 G-28 is attached 
I Attorney's State License No. 

Remarks: 

START HERE - Type or print in black ink. 

Part 1. ·Information About You 

1 -Frunily 
Nrune 

Given I 
Nrune~. ------------------~ 

Mi-ddle I 
Nrune ~-------------------~ 

In cate of Street 
Number and Name: 

~~--------------------------------------------~~--~--------------~ 

Address: Apt. Numberl..__ _ _,___. 

City I I State or I _I CoW)~ l I Zip/Postal I I 
.__ ------~ Province ~o-...;...;;.-....-"--,..,_o."""'"'--_..;,.__,_._ LrYI~o-. ----"--..,..=....,..,--=----"·...;J·. Code .__ ----"· 

,D--~~~e:of~B~i~rt~h~~~~~~~:C~o~~-~~~i==~==~~=,=~~!~~o~c~ia~l~Se=c=un=.t=y=.#~-~;r::::~;;~A~#~~~;;;;;;;;~~-~dd/yyyy) of Birth . (1fany) . (ifany) . 

If you are in the Unite~ States, provide Date of Arrival I I I 
the following information: (mm/dd/yyyy) .~---;::::=====;-:: I-94 # . 
Current r-~-------,1 Date Current Status I I DaytiJ;Ile P~h-on--e--;#:-;:::1 =========i-, 
Nonimmigrant Status . Expires (mm/ddlyyyy). with Area Code . 

Part 2. Application TyPe (Check of!e) 

a. D This petition is based on an investment in a commerCial enterprise in a targeted employment area for which the required 
- amount of capital invested has_ been adjusted downward. . 

b. D This petition is based on an investment in a commercial enterj:lrise in an area for which the required amount of capital invested 
has been adjusted upward. 

c. 0 This petition is based on an investment in a commercial enterprise that is not in either a targeted area or in an upward 

~~-~ . 

Part 3. Information About Your Investment 

Name of commercial enterprise in which fu"nds are invested 

Street 
Address 

Phone # Business organized as I 
with Area Code (corporation, partnership, etc.) 

Kind of business '---'-~---;~====:::::==-.,,..,....,~.:.....,~ Date established 1,--.:...:===:::::::;----IR--:~::-:-. T--_.ax-_ -#--;,;::=::_. _::::_ :: .. =:::::::::;::=~ 
(e.g. furniture manufacturer) . (mm/dd/yyyy) . . 

RECEIVED:. RESUBMITTED: RELOCATED: SENT REC'D 
----------~ --------- -------~--- ---------

IIDmiiii~IIIIII~IOOIIIIII 
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Part 3. Information About Your Investment (Continued) 

Date of your initial 
investm(lnt (mmldd/yyyy) 

Your total capital investment 
in the enterprise to date 

Amount of your 
initial investment ·$ 

Percentage of the 
enterprise you own 

If you are not the sole investor in the new commercial enterprise, list on separate paper the names of all other parties (natural and non~ 
natural) who hold a percentage share of ownership of the new enterprise and indicate whether any of these parties is .seeking 
classification as an alien entrepreneur. Include the name, percentage 'of ownership, and whether or not the person is seeking classification 
under section203(b)(5). NOTE: A "natural" party would be an individual person, and a "non-natural" party would be an entity such as a 
corporation, consortium, investment group, partnership, etc. 

If you indicated in Part 2 that the enterprise is in a targeted employment area I 
or in an upward adjustment area, name the county and State: · C9unty State I 
Part 4. Additional Information About the Enterprise 

Type of Enterprise (check one): 

D New commercial enterprise resulting from the creation of a new·business. 

D New commercial enterprise resulting froi:ll the purchase ofan existing business. 

D New commer~ial enterprise resulting from a capital investment in an existing business. 

Composition of the Petitioner's Investment: 

Total amount in U.S. bank account ........................ ,: ................................. :., .. , .............................. . $ 

Total value of all assets purchased for use in the enterprise ................................................ . 

Total value of all property transferred from abroad to the new enterprise .... , ................... _ ... · $ 

Total of all debt financing ... .' ............................................................................................... . $ 

Total stock purchases ................................ , .......................... • ....... u ... u ................................... _,. •• 
$ 

Other (explain on separate paper) ......... , .......... · ...... , ............ _ .... ·.: ...................... _ ............. ,., .... ,., 

Total 

Income: 

When you made the investment.......... Gross $ I Net $ 

Now ............... : .............................. : ... :. Gross Net $ 

Net worth: 

When you made investment............... Gross $ Now $ 

1111111 
Fonn 1-526 (Rev. 11123/IO)Y Pa~e 2 
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Part 5. Employment Creation Information 
Number of full-time employees in the enterprise in U •. s. (excluding you, your spouse, sons, and daughters) 

When you made your initial investment? ~..I_...___, __ ..:......J 

How many of these new jobs were 
created by your investment? 

Now Difference 

How many additional new jobs will be 
created by your additional investment? 

What is your position, office, or title with the new commercial enterprise? 

Briefly describe your duties, activities, and responsibilities. 

What is your salary? What is the cost of your benefits? $ 

Part 6. Processing Information 
Check One: · 

0 The person named in Part.l is now in the United States, and an application to adjust status to permanent resldentwill be 
filed if this petition is approved. 

0 Ifthe petition is approved and the person named in Part 1 wishes to apply for an immigrant visa abroad, complet~ the 

following for that person: 

Country of nationality: 

Country of current residence or, if now in the 
United States, last permanent residence abroad: 

lfyou provided a United States address in Part 1; print the person's foreign address: 

If the person's native alphabet is other than Roman letters, write the foreign address in the native alphabet: 

I I 

Are you in deportation or removal proceedings? 

Have you ever worked in the United States without permission? 

0 Yes (Explain on separate paper) 

tJ Yes (Explain on separate paper) 

0 No 

0 No 

Part 7. Signature Read the information on penalties in the instructions before completing this section. 

I certifY, under penalty of perjury under the laws of the United States of America, that this petition and the evidence. submitted with it is 
all true and correct. I authorize the relea.se of any information from my records that U.S. Citizenship and Immigration Services needs to 
determine eligibility for the benefit I am seeking. 

Signature Date 
NOTE: If you do not completely fill out this form or fail to the sub111it the required documents listed in the instructions, you may not be 
found eligible for the immigration benefit you are seeking and this petition may be denied. 

Part 8. Signature of Person Preparing Form, If Other Than Above (Sign below) 

I declare thatl prepared this application at the request of the above person, and it is based on all information of which I have knowlec!ge. 

Print Y ou1 I I 
Signature Name Date ~....:....· __ ...,..........~ 

Firm Name 

Addre.ss 

Daytime phone # I 
with area code 

Form 1-526 (Rev, 11/23/1 O)Y Page 3 
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Memorandum 

To: SERVICE CENTER DIRECTORS 
REGIONAL DIRECTORS 
DISTRICT DIRECTORS 
FIELD OFFICE DIRECTORS 
NATIONAL BENEFIT CENTER DIRECTOR 

From: Donald Neufeld /S/ 
Acting Associate Director, Domestic Operations 

Date: June 17, 2009 

U.S. Department or Homeland S«urity 
U.S. Citizenship and Jil\migration Servi.ces 
Office of Domestic Operations 
Washington, DC 20529 

U.S. Citizenship 
and Immigration 
Services 

HQDOMO 70/6.1.8 
AD09-04 

Subject: · EB-5 Alien Entrepreneurs,. Job Creation and Full-Time Positions 
(AFM Update AD 09-04) 

1 .. Purpose 

This AFM update provides United States Citizenship and Irtunigration Services (USCIS) 
personnel with instructions related to the timing of job creation and the meaning of"full­
time" positions in the EB-5 program. 

The AFM update clarifies that each petitioner must submit a business plan, along with their 
Form I-526, Immigrant Petition.byAlien Entrepreneur, whicbprovides an accounting of the 
required number of qualifying jobs that will be creat~d within the two-year period of 
conditional residency. This AFM update also clarifies that there may be some flexibility with 
respect to the timing of job cre.ation at the Form I-829, Petition by Entrepreneur to Remove 
Conditions, stage. Finally, this AFM update clarifies the meaning of fuJI-time position as it 
relates to job creation. 

The AFM update conforms the filing locations with the Federal Register Notice dated 
January 9, 2009, 74 Fed. Reg. 912-913. 

2. Relevant Laws 

INA§ 203(b)(5) creates a class ofirtunigrant visas (EB~S)for individuals who invest a 
specified amount of capital in the United States and who will "create full-time employment 

www.uscis.gov 
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Clarification of Two-Year Period the Meaning of Fuli-Time Positions for Job Creation by EB-5 
Alien Entrepreneurs . 
HQDOMO 70/6.1.8 AD09-04 
Page2 

for not fewer than 1 0" qualified employees. INA § 216A places conditions upon the 
permanent resident status of aliens admitted in the EB-5 classification that must be removed 
at the end of a two-year period of conditional residency. In order to have the conditions 
removed, EB-5 visa holders must file a Form I-829 that demonstrates that the petitioner is, 
among other requirements, "conforming to the requirements of INA§ 203(b)(5)." INA§ 
216A(d)(l)(B). 

Consistent with the two-year period of conditional residency, USCIS regulations generally 
require evidence to obtain approval of a Form 1..,526, including a business plan that 
demonstrates that jobs will be created within the two., year period of conditio~ij~.l residence. 8 
C.P.R.§ 204.6G)(4)(i)(B). 

USCIS regulations relating to the removal conditions from the lawful permanent resident 
status of alien entrepreneurs status provide that a petitioner must demonstrate that ''the alien 
has created or can be expected to cre~te within a reasonable period of time" the required jobs. 
8 C.F.R. § 216.6(c)(l)(iv). 

3. Field Guidance Summary 

. Effective immediately, USCIS personnel are directed to comply with the following 
instructions, as set forth in revisions to the Adjudicator's Field Manual (AFM) noted in 
section 5, as summarized below. 

For purposes of the Form .1-526 adjudication and the job creation requirements, USCIS will 
deem the two.,.year period described in 8 C.P.R. § 204.6(j)(4)(i)(B) to commence six months 
after the adjudication of the Form 1-526. USCIS officers should ensure that the business plan 
filed with the Form I-526 reasonably demonstrates that the requisite number of jobs will be 
created by the end of this two-year period. 

For Regional Center petitions and for putpos.es of indirect job creation, USCIS officers may 
consider economic models that rely on certain variables to show job creation and the amount 
of investment to determine whether the required infusion of capital or creation of direct jobs 
will result in a certain number of indirect jobs. 

USCIS also has concluded that direct and indirect constructio;n jobs that are created by the 
petitioner's investment and that are expected to last .at least 2 years may now count as 
permanent jobs for Form 1-526 ~nd 1-829 purposes. 

4. Use 

ThisAFM update is intended solely for the guidance ofUSCIS personnel in performing their 
duties relative to adjudications. It is not intended to, does not, and m~y not be relied upon to 
create any right or benefit, substantive or procedural, enforceable at law or by any individual 
or other party in removal proceedings, in litigation with the United States, or in any other 
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Clarification of Two-Year Period, the Meaning of Full-Time Positions for Job Creation by EB-5 
Alien Entrepreneurs 
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form or manner. ·In addition, the instruction and guidance in this AFM update is in no way 
intended to and does not prohibit enforcement of the immigration laws of the United States. 

5. Contact Information 

Questions related to this memorandum should be directed to Joseph P. Whalen, USCIS 
Headquarters Office of Service Center Operations, through appropriate s~pervisory channels. 

6. Field Guidance and AFM UQdate 

Chapter 22.4(c)(4)(D) of the AFM is amended to number it as three subsections and include 
the new subsections (ii) and (iii) at the end of Paragraph (D) and prior to the Note. 

(D) Job Creation. 

(i) The petition must be supported with evidence the new commercial enterprise 
will create no fewer than 10 full-time positions (or the equivalent) ..... 

*********** 

(ii) Clarification of the Two~ Year Period for Job Creation. 

(a) Petitioners who a~ filing a Form 1~526 must submit "a.comprehensive 
business plan showing that, due to the nature and projected size of the new 
commercial enterprise, the need for not fewer than ten (10) qualifying 
employees will result, including approximate dates, within the next two-years, 
and when each employee will be hired." 8 C.F.R. § 204.60)(4)(i)(B) 
(emphasis added). The requirement for a btJsiness plan that shows jobs will 
be created in two years applies to all Form 1-526 petitions, including those 
filed under the Regional Center Program, that will tely on indirect job creation 
to satisfy the statutory employment creation requirement. 

The regulations, however, do not clearly state when the two-year period 
commences for purposes of adjudicating the Form 1 .. 526. The reference to a 
two-year period relates to the two-year period of conditional residence, and 
the time requirement of 8 C.F.R. § 204.60)(4)(i)(B) is intended to ensure that 
aliens seeking to enter the United States on EB-5 visas have a legitimate and 
·feasible plan to create jobs as required by the statute within that period of 
conditional residence. Nevertheless, at the time of adjudication of Form 1 .. 
526, the alien entrepreneur will not have attained conditional permanent 
residence, and the officer adjudicating Form 1-526 cannot be cert~in when the 
period of Conditional residence will in fact ~ommence. 

USCIS has determined that the average processing times for EB-5 petitioners 
filing for immigrant visas via consular processing and liB-5 petitioners filing 
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for adjustment of status is approximately six months. Accordingly, in order to 
best approximate the two-year period of conditional residence, the two-year 
perio~ described in 8 C.F.R. § 204.6(j)(4)(i)(B) will be deemed to commence 
six months after the adjudication of Form 1-526. USCIS officers should 
ensure that the business plari filed along with Form 1-526 reasonably 
demonstrates that the requisite number of jobs will be created by the alien's 
investment by the end of the two-year period that commences six months 
after the adjudication of the petition. If, in the future, processing times 
significantly change, this paragraph may be ~mended. 

(b) Special considerations for Regional Center based 1-526 petitions: 

(i) Aliens filing 1-526 petitions for investments to be made through a 
regional center may use reasonable methodologies to establish the 
number of jobs created. 8 C.F.R. § 204.60)(4 )(Hi). However, some of the 
economic models may not expressly consider temporal aspects of job 
creation, and will not be able to conclusively state that indirect jobs will be 
created within two years. In such circumstances, officers should first 
explore whether there are reasonable and/or accepted temporal 
assumptions that can be c:~ttributed to the particular economic model and 
consider such assumptions in determining compliance with the two-year 
requirement. · 

For example, the RIMS II handbook states the following about the RIMSII 
economic model, which is often used to demonstrate indirect job creation: 

RIMS II, like all 1-0 models, is a "static equilibrium" model, so 
impacts calculated with RIMS ll have no specific time dimension. 
Hqwever, because the model is based on annual data, it is customary to 
assume that the impacts occur in 1 yeaL For many situations, this 
assumption is reasonable. 

This assumption supports the conclusion that the indire~::t jobs will be 
created within the requisite two-year period. · 

If, however, there are no reasonable and/or accepted temporal 
assumptions that can be made with respect to a particular economic 
model, USC IS may presume that the jobs will be created within the 
required period of time provided that the alien can demonstrate 
compliance with paragraph (ii) below. 

(ii) Many economic models used to demonstrate indirect job creation rely 
on certain assumptions or variables to show the requisite job creation. For 
example, a model might demonstrate that the requisite jobs will be created 

,-
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if a Regional Center infuses $10 million into a particular industry. 
Similarly, a model might demonstrate that, using accepted multipliers, the 
creation of 100 direct jobs will result in a certain number of indirect jobs. 
Under such circumstances, the 1-526 petition should demonstrate that the 
required infusion of capital or the creation of the direct jobs will occur 
within two years. 

Nothing in this paragraph should be construed to alter in any way the current 
adjudication procedures. Officers may review the evidence required by the 
petitioner to demonstrate the number of jobs that will be created by the 
investment. For example, Form l-526s filed under the Regional Center Program 
which rely on indirect job creation must also comply with the evidentiary 
requirements of 8 C.F.R. § 204.60)(4)(iii) to demonstrate the number of jobs 
created. Officers may also continue to determine the reasonableness of a 
business plan to ensure that the jobs are likely to be created. 

(iii) Clarification of the Meaning of Full~ Time Position. 

Section 203{b )(5) of the INA requires that the investment in a new commercial 
enterprise will create .full-time employment for not fewer than 1 0 qualified 
employees. The INA further defines full-time employment as "employment in a. 
position that requires at least 35 hours or service per week at any time, 
regardless of who fills the position.~ USC IS .has interpreted the full-time 
employment requirement to exclude jobs that are intermittent, temporary, 
seasonal or transient in nature. See. e.g., Spencer Enterprises v. U.S., 229 
F.Supp.2d 1025 (E.D.Cal. 2001 ). For example, historically, construction jobs 
have not been counted toward job creation because they are seen as 
intermittent, temporary, seasonal and transient rather than permanent. 

j 

USC IS, however, now interprets that direct and indirect construction jobs that are 
created by the petitioner's investment and that are expected to last at least 2 
years, inclusive of when the petitioner's 1-829 is filed, may now count as 
permanent jobs. Although employment in some industries such as construction 
or tourism can be intermittent, temporary, seasonal or transient, officers sho·uld 
not exclude jobs simply because they fall into such industries. R~ther, the focus 
of the adjudication should be on whether the position, as described in the . 
petition, is continuous full-time employment rather than intermittent, temporary, 
seasonal or transient. For example, if a petition reasonably describes the need 
for general laborers in a construction project that is expected to last several years 
and would require a minimum of 35 hours per week over the course of that 
project, the positions would meet the fUll-time employment requirement. 
However, if, for example, the same project called for electrical workers to provide 
services during three to four five week periods over the course of the project, 
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such positions would be properly deemed to be intermittent and not meet the 
definition of full-time employment. 

Generally, it is the position that is critical to the full-time employment criterion, not 
the employee .. Accordingly, the fact that the position may be filled by more than 
one employee does not exclude a position from consideration as full-time 
employment. For example, the positions described above would not be excluded 
from being considered full4ime employment if the general laborers needed to fill 
the positions varied from day to day or week to week as long_ as the need for the 
position remains constant. This interpretation is consistent with 8 C.F.R. § 
204.6(e), which, as part of the regulatory definition of full-time employment 
includes job sharing arrangements. 

It is important to note, however, that this new interpretation does not override.the 
regulatory definitions ofemployee and full time employment at 8 C.F.R. § · 
204.6(e). Thus, the positions must still be filled by qualifying employees, and 
such positions may not be filled by independent contractors. In addition, multiple 
part time positions may not be combined to create one full time position .. 

2. Chapter 25.2(e)(l) ofthe AFM is amended to include the following new paragraph at the 
beginning of Paragraph (1). The existing Paragraph (1) will now become Paragraph (2) and 
soon. 

(1) Initial Review. Form 1-829 petition is intended to examine whether the alien 
entrepreneur has satisfied the conditions of his admission to the United States. 

· Primarily, USCIS is determining whether the alien has invested the requisite capital 
and created the requisite jobs through that investment. Form 1-829 petition is to be 
filed within 90 days prior to the second anniversary of the alien's admission to the 
United States in conditional resident status. 

3. Chapter 25.2(e)(4)(D) of the AFM is amended to include the following new paragraphs ~t the 
end ofParagraph (D). 

Recognizing that circum~tances may change after an alien secures admission to the 
United States, USCIS chose to implement ·INA§ 216A with some "flexibility." See, 
59 FR 1317-01,1317-18 (Jan. 10, 1994) (proposed rule). Consistent with this 
flexibility, USCIS provides that Form 1-829 must contain evidence that the petitioning 
alien "has created or can be expected to create within a reasonable time ten full-time 
jobs for qualifying employees." 8 C.F.R. § 216.6(a)(4)(iv). 

In making the "reasonable time" determination, officers should consider the evidence 
submitted along with the petition that demonstrates when the jobs are expected to 
be created, the reasons that the jobs were not created as predicted in Form 1-526, 
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the nature of the industry or industries in which the jobs are to be created, and any 
other evidence submitted by the petitioner. 

If after considering the evidence, the officer determines that the jobs are more likely 
than not going to be created within a reasonable time, Form 1-829 should be 

. approved consistent with 8 C.F .R., § 216.6(d)(1) if the petitioner is otherwise eligible 
to have his or her ~nditions removed. If, however, the officer determines that the '-
job~ will not be created within a reasonable period of time, Form 1-829 should be 
denied consistent with 8 C.F.R. § 2.16.6(d)(2). 

4. Chapters 22.4{b), 25.2(a), 25.2{b), 25.2(g)(l), and 25.2(i)(2)(C) of the AFM are revised to 
reference that all petitions and applications related EB-,5 immigrant classifications and 
Regiona,l Center proposals must be filed at the California Service Center (CSC). 

Chapter 22.4(b) [fourth bullet] 

• The petition must be filed with the California Service Center. 

Chapter 25.2(a) 

Ca.lifornia Service Center director, regional directors and field offi~ directors in 
offices with a hlgh volume of Form l-829s shall designate an EB-5 trained and 
certified officer as an EB-5 point of contact (POC) to facilitate the review and 
management of Form 1-829. For purposes of clarity in these instructions, references 
to service center management and field office management includes the appropriate 
EB-5 POC. 

Chapter 25.2(b) 

Officers are reminded that, Tn accordance with the Notice in the Federal Register at 
74 Fed. Reg. 912-913, published on, and in effect since, January 9,2009, Form 1-
829 petitions are to be filed with the California Service Center. 

Chapter 25.2(g)(1) · 

All such Form 1-829s shall be returned to the California Service Center. 

Chapter 25.2(i)(2)(C) 

The California Service Center shall generate weekly a printout from the MFAS to 
determine those conditional residents within its jurisdiction who have failed to file a 
timely Form 1-829 to have the conditions on their status removed in accordance with 
section 216A(c) of the Act and will ta,ke the actions described above in this section to 
terminate the status of such conditional residents and their dependents. 
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5. The AFM Transmittal Memoranda button is revised by adding a new entxy, in numerical 
order, to read: 

AD 09-04 Chapter 22.4(c)(4)(D) This memorandum adds five 
" "" 

(02-xx-2009) Chapter 22.4(b) paragraphs at the end of Chapter 
Chapter 25.2(a) 22.4(c)(4)(D); adds a new first 
Chapter 25.2(b) paragraph to Chapter 25.2(e)(1 ); 
Chapter 25.2(e)(1) adds three new paragraphs at the 
Chapter 25.2(g)(1) end of Chapter 25 .. 2(e)(1 ); and 
Chapter 25.2(i)(2)(C) makes changes to both Chapter 

22.4 and 25.2 to reference that all 
EB-.5 petitions and applications 
are now filed with the California 
Service CenteraiJin the AFM. 

I 
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Interoffice Memorandum 

To: . REGIONAL DIRECTORS 
SERVICE CENTER DIRECTORS 
NATIONAL BENEFIT CENTER. 

U.S, Department of Homelsnd Security 

20 Massachtisetts A venue, NW 
Washington, DC 20529 

U.S. Citizenship 
and Immigration 
Services 

HQPRD70/23.12 

DIRECTOR, OFFICER DEVELOPMENT TRAINING FACILITY, GLYNCO 
DIRECTOR, OFFICER DEVELOPMENT TRAINING FACILITY, ARTESIA 

FROM: WchaelA}tes 'M ~ 
Associate Director for Operations 

DATE: DEC 2 1 2006 

SUBJECT: Delegation of Authority to Service Center Directors to Adjudicate Form 1·829, 
Petition by Entrepreneur to Remove Conditions; Adjudication of Form N--400. 
Applications for :r-Jaturalizatioil when a Form 1·829 is Still Pending. 

AFM Update: Chapter 25.2: Immigrant Investor (AD06-31 & AD06-04). 

1. Purpose 

This memorandum revises Chapter 25.2 of the Adjudicator's Field Manual (AFM) by 
amending previously published guidance on the adjudication of petitions on Form 1-829, Petition 
by Entrepreneur to Remove the Conditions. This memorandum also supersedes the March 3, 
2000 memorandum. issued by Michael A. Pearson, Executive Associate Commissioner, Office of 
Field Operations entitled "EB-5 Field Memorandum Number 9: Form 1-829 Processing." 

This memorandum also delegates to USCIS Service Center Directors the authority to deny a 
Fonn 1-829 where the Service Center Director detenn.lnes that the pe*ion is deniable because on 
its face, and based on evidence supporting the petition, the eligibility requirements for approving 
the petition have not been met. Currently, this authority resides solely with the US CIS District 
Directors. · 

Additionally, this memorandum proVides guid~ce regarding the adjudication of the Form N-
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Memorandum for Regional Directors, et al. Page 2 
Subject: AFM Update: Chapter 25.2: Immigrantlnvestor (A006-31 &_ AD06~04). 

400, Application for Naturalization, filed by a conditional resident (CR) who has a pending Form 
I-829. r 

This guidance is effective immediately. This amended AFM Chapter will be included in th~ next 
I-LINK release. 

2. ·Contact Information 

Questions regarding this memorandum and USCIS policy regarding EB-5 adjudication may 
be directed through appropriate supervisory channels to the Foreign Trader, Investor and 
Regional Center Program (FTIRCP), HQSCOPS. 

3. Use 

This memorandum is intended solely for the training and guidance ofUSCIS personnel in 
performing their duties relative to the adjudication ofFonn I-829s an<i Form N-400s, 
Applications for Naturalization when a Forrnl-829 is pending adjudication. It is not intended to, 
does not, and may not be relied upon to create any right or benefit, substantive or procedural, 
enforceable at law by any individual or other party in removal proceedings, in litigation with the 
United States, or in any other form or manner. 

4. AFM Update 

Accordingly, Al"M Chapter 25.2 is revised in its entirety to read as follows: 

25.2 Ent~epreneurs 

(a) Commitmentto Trained and Experienced Officers. All U$CIS offices must 
ensure that only officers who have been specially trained and certified by USC IS . 
Headquarters EB-5 program management adjudicate EB-5 immigrant investor 
casewor!<. In addition, all such offices must ensur~ that the officers adjudicating 
petitions on Form 1-829 have received training in the Marriage Fraud Amendment 
System (MFAS). . ' 

Serv~ce center directorS in Texas and Caltfomia, regional directors and field office 
directors in offices with a high volume of Form 1-829s shall designate an EB.;.5 trained 
and certified officer as an EB-5 point of contact (POC) to facilitate the review and 
management of Form 1;::829. For purposes of clarity in these instructions, references to 
service center management and field office managemen~ includes the appropriate EB-5 
POC. · 

(b) Filing the Fonn 1-829. · These instructions provide procedures consistent with those 
provided for the adjudication of Form 1-751, Petition to Remove Conditio·ns on 
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Subject: AFMUpdate: Chapter 25.2: Immigrant Investor(Ap06-31 & AD06~04). 

Residence (for alien spouse} where possible .. Under8 CFR 2.16.6(a), immigrant 
investors in conditional resident status rnust file a Form 1-829 at the appropriate service 
center within 90 days prior to the second anniversary of their admission to the United 
States as a conditional permanent resident.1 Officers are reminded that, in accordance 
with the Notice in the Federal Register at 63 FR. 67135, published on, and in effect 
since, December 4, 1998, Form 1•829 petitions are to be filed as followed: 

(1) The Texas Service Center if the new commercial enterprise is located, or will 
principally be doing business, in the areas previously within the jurisdiction of the 
Vermont and Texas Service Centers, or 

(2} The California Service Center if the new commercial enterprise is located, or 
will principally be doing business, in the areas previously within the jurisdiction of 
the Nebraska and California Service Centers. 

See paragraph (i}(1 }(A) and (i)(2) below for procedures when a Form 1-829 has not 
been timely filed. 

(c) Receipt of Form 1-829. Parallel to the procedures for processing Form 1-751, 
Petition to Remove Conditions on Residence, upon receipt of Form 1-829, the service 
center director shall issue the conditional resident a fee receipt notice on Form 1-797 
that includes the following paragraph: 

Your Permanent Resident Card (Form 1-551 ), also known as a "green card," is 
extended one {1) year- employment and travel is authorized during this 
extension. Processing your petition for removal of condit;ons will require a 
minimum of one hundred and twenty (120) days. Thirty (30) days before the 
expiration·of this extension., if you have not been notified by USCIS of a decision 
on your petition, please contact the field office nearest to where you are living for 
further documentation for employment and/or travel purposes. 

(d) Notice. A receipt notice and any written notice of any decision, request for 
evidence (RFE) or interview appointment should be provided'to the conditional resident 
if he or she is not represented. However, for other than receipt notices, if the 
conditional resident is represented as evidenced by a signed G-28, the notice should be 
sent to the attorney or representative of record an,f1, in the case of a denial or 
termination of conditional resident status, to the conditional resident as well. Any 
transfer notice should state that as necessary the conditional resident may.take his or 
her receipt notice to the nearest field office and receive evidence of status in 

1 The instructions in this memorandum and AFM section update also apply to processing I-829s for spouses and 
dependent children pursuant to 8 CFR 216.6(a)(l) and (6) (i.e. derivatives, who subsequent to obtainihg conditional 
resident status are: ( 1) children who are manied, (2) fonner spouses who are divorced from the priocipa~ and (3) 
widow or widowers of the principal alien investor). 
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accordance with procedures set forth in paragraph (k) below. 

(e) Adjudication by a Service Center. With respect to a properly filed Form 1-829, a 
service center may approve the petition or issue an RFE. Service center directors also 
have now been delegated the authority to deni a Form 1-829 if the eligibility 
requirements under section 216A and 8 CFR 216.6(c) have not been met or refer it to a 
field office for adjudication. There is no appeal o( a denial of a Form 1-829; however, a 
conditional resident may seek review of the decision in removal proceedings. 8 CFR 
216.6(d)(2). 

(1) Initial Review. The service center must initially review the petition in order to 
determine which course to take. The petition must be adjudicated with the A-file and 
normal procedures are to be followed for requesting the A-file (see paragraph {f) for 
procedures in the event of delay in receipt of a requested A.:.file). In addition, the 
service center is to follow normal procedures for consultation and referral to 
operational and investigative units such as the Office of Fraud Detection & National 
Security (FDNS) if the facts of the case warrant it and where appropriate. If 
necessary, such units may coordinate the referral bf a Form 1-829 to the Department 
of Treasury's Finanpial Crimes Enforcement Network (FINCEN) with a request for 
appropriate research. 

{2) Request for Evidence. The service center may also issue an RFE based on a 
determination by the service center that in order to adjudicate the petition, the 
conditional resident must provide either: (A) required initial evidence and/or {B) 
additional evidence needed by the Service to assess whether the alien has met the 
requirements for removal of conditions. In the case of a request for additional 
evidence, service centers also may request that a conditional resident respond to 
questions related to the information on the petition and/or to documentation 

2 Section 216A( d)(3) of the Act provides US CIS with authority to waive the deadline for an interview or the 
interview itself, if that iS appropriate. Accordingly, an interview is not required to either approve or deny the 
petition. Under CUITeJlt regulations, both service center and district directors have authority in appropriate cases to 
waive the interview and adjudicate the petition. However, in the past, a service center director only had authority to 
waive an interview if the petition was approvable. A service center director could not waive the interview if the 
petition appeared to be deniable. With the issuance of thiS AFM Update, the authority to waive the interview and 
deny the Form 1-829 has been delegated to Service Center Directors. Service Center Directors may waive the 
interView and deny ~e petition if they determine that, lipon review of the petition supporting evidence, the 
conditiorial resident has not met the eligibility requirements for removal of the conditions. · 

NOTE: The ,guidance provided in this AFM Update 'does not pertain to the denial of Form I-829s for those aliens 
who may qualify for benefits based on the provisions of the 21st Centilry Departmentof Justice Appropriations 
Authorization Act of2001, Public Law 107-273, 116 Stat. 1757 (Nov. 2, 2002). Until such time as regulations are 
promulgated implementing the procedures regarding the denial of Form I-829s affected by Public Law 107-273, 
such cases will be not be denied by service center or field office directors. 
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.previously submitted in support ofthe petition. In such a case, any questions posed 
must be stated with specifici_ty. Under 8 CFR 103.2(b}(8), a conditional resident is to 
be provided a specified period of time to respond to an RFE .. Upon receipt ofthe 
conditional resident's response to the RFE, the service center must either approve 
or deny the petition, or refer the Form 1--829 to the field office. 

(3) Derogatory Information. In accordance with 8 CFR 216.6(c)(2), if the review of 
the petition, or the interview itself, reveals derogatory information concerning the 
requirements for removal of conditions, the service center shall provide the 
conditional resident with the opportunity to rebut such information pursuant to 
paragraph (h) of this instruction. 

(4) Approval. The service center may approve a Form 1-829 if USCIS is satisfied 
that the conditional resident has met aH the requirements for the removal of the 
conditions as specified under Section 216A of the Act and 8 CFR 216.6(c)(1), 
namely that: 

(i) a commercial enterprise was established by the conditional resident; 

(ii) the conditional resident invested or was actively in the process of investing 
the requisite capital; 

(iii) the conditional resident sustained the establi.shment and investment 
activities throughout the relevant periOd of his or her residence in the United 
States (i.e., the conditional resident, in good faith, substantially met the 
capital investment requirement of the statute and continuously maintained 
his or her capital investment over the two years of conditional residence); 
and 

(iv) the conditional resident created or can be expected to create within a. 
reasonable period of time ten full~time jobs for qualifying employees. (Note: 
in the case of a "troubled business" as defined in 8 CFR 204.60)(4)(ii), the 
conditional resident must establish that he or she maintained the number of 
existing employees at no less than the pr~investment for the previous two 
years.) 

In addition, pursuant to section 216A(c)(3) of the Act, USCIS must also determine 
that the facts and information contained in the petition are true. 

(5) Action upon Approval. lfthe petition is approved, the service center will remove 
the conditions on the conditional resident's status as ofthe second anniversary of 
his or her admission as a conditional permanent resident. 8 CFR 216.6{d). If 
biometrics have not already been collected at an Application Support Center {ASC), 
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the conditional resident must be notified to report for processing of a new permanent 
resident card (Form 1-551 ). Normal procedures should be followed for entering the 
decision into MFAS and for card production. 

(6) Denial. The service center may deny a petition if the initial review of the petition 
or review of a response to a request for initial and/or additional evidence reveals that 
the requirements for removal of conditions, as prescribed under Section 216A of the 
Act and the regulation at'S CFR 216.6(c)(1), have not been met and the service 
center adjudicator determines that the case can be denied without an interview. 

(i) Grounds for Denial. USCIS may deny a Form 1-829 on the following grounds: 

(A) Denial Due to Alien's Failure to Meetthe Statutory and Regulatorv 
Requirements as a Factual. Matter. USCIS lacks authority to grant a Form 
1-829 if the petition does not meet the stat!Jtory and regulatory 
requirements. If the service center director determines that the conditional 
resident has not established eligibility to have the condition~ removed 
under the statute and regulations, the petition must be denied. 

(B) Denial due to fraud or other criminal grounds. When it is determined 
that a petition· may be deniable for fraud or other criminal grounds, the 
Form 1-829 must first be referred to the FDNS POC in the service center in 
accordance with the Fraud Detection Standard Operating Procedures. 
The processing site may also coordinate the referral of a Form 1-829 to 
FINCEN with a request for appropriate research. USCIS shall not make a 
final decision on the petition until a report of the results of the .referral or 
investigation is obtained. In most instances, if the decision to deny the 
petition is based on derogatory information considered by the service 
center of which the petitioner is unaware, he or she shall be advised of 
this fact and offered an opportunity to rebut the information and present 
evidence in his or her own behalf prior to a final decision being rendered 
by USCIS. (See with 8 CFR 103.2(b)(16)(i)) 

(ii) Action upon Denial. The service center director shall provide written notice in 
accordance with 8 CFR 21o.6(d)(2) if the petition is denied and shall follow 
established procedure~ for the issuance of an NTA to initiate removal 
proceedings. No appeal shall lie from this decision. The conditional resident 
may seek review of the decision to denythe petition in removal proceedings. In 
issuing this denial notice, the service center director shall: 

(A) Advise the conditional resident of the specific reasons for the denial 
and that: 
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(1) the conditional resident's status, and that of his or her spouse or 
children, is terminated as of the date of the decision; 

(2) the conditional resident must surrender to the field office any 
permanent resident card, Form 1-551, previously issued by legacy 
INS or USCIS; and 

(3) there is no ~ppeal from the decision, although the conditional 
resident may seek review of the decision in removal proceedings; 

(B) Follow established procedures for the issuance of an NTA to .initiate 
removal proceedings. 

(C) Enter the denial information into MFAS. 

(D) Ensure that the A-file includes all relevant documents and is 
forwarded to the appropriate office . 

. (7) Referral to Field Office. The service center director may refer a Form 1-829 to a 
fiel~ office if he or she determines that referral is appropriate and that an interview is 
necessary to adjudicate the petition and render a decision in the case. When 
transferring a Form 1-829 to a field office, the service center should indicate the basis 
for referral in a memorandum to the field office. In that memorandum, the service 
center also may specifically recommend that an interview be conducted as part of 
the field office's review and adjudication. Such a recommendation must: (i) be 
clearly identified in the memorandum, (ii) detail the reasons for the interview 
recommendation, and (iii) include specifics as to questions the service center 
recommends the field office ask the conditional resid~nt during the interview. After 
coordination with the regional EB-5 POC, service centers shall transfer the referred 
cases to the assigned field office by express mail, flagging it in red marker "to the 
attention of the EB-5 POC." The service center must record the referral of the case 
in MFAS in acCQrdance with rout.ine procedures and update the Central Index 
System (CIS) accordingly. · 

(f) Regional Office Coordination. Each regional director shall designate an officer in 
their regional office to coordinate the management of Form l-829s within each region's 
jurisdiction. The responsibilities of the regional EB-5 POCs include: 

(1) Determining appropriate field offices to receive Form l-829s; 
(2) Coordinating referral procedures; 
{3) Ensuring that Form l-829s referred to field offices are adjudicated by EB-5 

trained and certified field office adjudicators; , 
(4) Facilitating the return of petitions to service centers as appropriate; and 
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(5) Keeping track of Form 1-829 processing and cases within the jurisdiction of 
the region. 

The regional EB-5 POC is also responsible for assisting when a requested A-file has not 
been received within the appropriate period of time and for requesting A-files according 
to established procedures. 

The regional EB-5 POC shall keep a list of field offices with trained EB-5 adjudicators, 
and shall coordinate service center referrals of Form l-829s to the field offices. The 
regional EB-5 POCs shall direct the referral in accordance with the availability of trained 
EB-5 adjudicators at the appropriate field office, and may direct the referral of a Form 1-
829 to another office as necessary or to coordinate the detail of trained EB-5 
adjudicators as required. · 

In a specific case, field management may determine and recommend to the regional 
EB-5 POC that, due to the limited availability of EB-5 trained adjudicators in a particular 
area, the field office director should delegate his or her authority to another field office 
director to complete the interview and adjudication of the case. Such delegation of 
authority must be clear and in writing. In such cases, the regional EB-5 POC is 
responsible for ensuring that a written delegation of authority from the field office 
director with jurisdiction is transmitted by fax, mail, or e-mail (with hard-copy of e-:mail 
placed in the file) to the field office director under whose authority the interview and 
adjudication will be performed. 

(g) Adjudication by a Field Office. With respect to a property filed Form 1-829, a field 
office may approve the petition, issue a request for further evidence, conduct an 
interview, or deny the petition3 if the petition is deniable because the eligibility 
requirements have not been met. A field office may also refer a Form 1_-829 back to the 
appropriate service center for processing if the case has not been previously reviewed 
by q trained and certified service center EB-5 adjudicator. 

(1) Procedures for a Form 1-829 Not Referred According to Instructions. Field offices 
that receive Form l-829s transmitted in a manner that is NOT consistent with the 
procedures outlined herein should return those files to the service center, with the A­
fiie, marked to the attention of the service center EB-5 POC and, in red, "Form 1-829 
return". The field office must update CIS accordingly: 

All such Form l-829s shall be returned to the service centers as. follows: 

(A) to the Texas Service Center, if the new commercial enterprise is located, or 
will principally be doing business, in the areas previously covered by the 
Vermont and Texas Service Centers; or 

3Field offices may not deny Form I-829s that are covered by Pub. L. 107-273. See footnote 1 supra. 
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(B) to the California Service Center, if the new commercial enterprise is located, 
or will principally be doing business, in the areas previously covered by the 
Nebraska and California Service Centers. 

Field offices receiVing a Form 1-829 that does not contain the recommendation 
required under paragraph (e)(7) should return the 1-829 to the sending service 
center. Upon receipt of a returned file, the service centers are instructed to prepare 
and transmit the file with the required recommendation directly to the field office 
while simultaneously notifying the regional office EB-5 POC of the file transfer in 
accordance with these instructions. 

When a Form 1-829 file is returned to the service center, the field office must notify · 
the conditional resident or representative pursuant to section (1) of this paragraph. 
The notice of file transfer should state that as necessary, the conditional resident 
may take the receipt notice to the nearest field office and receive evidence of status 
in accordance with the procedures set forth in paragraph (k). 

(2) Initial Review. Field offices may approve or deny the petition with or without an 
interview. A field office director, or his or her delegate, must initially review the 
petition in order to determine whether or not an interview will be conducted. In 
adjudicating the petition, the field office may accept or reject the ser\iice center 
directors recommendation for interview and/or for suggested questions to ask the 
conditional. resident ,during the interview to establish eligibility when the district 
director determines upon review of the record that the petition is approvable. 

Pursuant to 8 CFR 216.6(b )(1 ), a field office may waive the interview on the Form 1-
829 and adjudicate the case. If the interview is waived, the petition must be 
annotated and MFAS updated in accordance with routine procedu.res. The field 
office director may also schedule the applicant for an interview, within 90 days of the 
date on which the petition was properly filed .. 8 CFR 216.6(b)(2). 

Instead of proceeding to approve or deny a case based on a determination that an 
interview is not essential to the adjudication and thus should be waived, a field office 
director may return a Form 1-829 to a service center for adjudication if the initial 
review reveals that: (1) the case was not reviewed by a trained and certified service 
center EB-5 adjudicator; (2) an interview is not necessary; or (3) the petition is 
deniable because the eligibility requirements for approving the petition have not 
been met. All such returns must be made in coordination with the appropriate 
regional EB-5 POC. When a Form 1-829 file is returned to the service center, the 
field office must manually send the petitioner, or the (!ttorney or representative of 
record if the petitioner is represented, a notice of the file transfer. 
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(3) Interview. If an interview is necessary to approve or deny the petition,,the field 
office directorwill notify the conditional resident of the location and date of the 
scheduled interview. The interviewing officer shall create a record of the interview, 
placing a memorandum in the file that responds to the issues raised in the service 
center director's referral memorandum as well as sets forth any new or additional 
information or issues arising from the interview. The officer who conducts the 
interview shall render a final adjudication of the Fonn 1-829 and recommend a 
decision to the field office director. If a conditional resident fails to appear for an 
interview, the alien's permanent resident status shall be. terminated automatically in 
accordance with the procedures outlined at 8 CFR 216.6(b)(3). 

(4) Request for Evidence. A field office may issue a request for initial evidence or 
additional evidence (RFE). An RFE must be based on a determination that initial 
evidence; additional evidence or explanations are necessary to the adjudication of 
th~ petition. Any questions posed must be stated with specificity~ If the questions 
cannot be answered in writing, the petition must be referred for an interview. An 
RFE is not required if there is evidence of ineligibility in the record and the petition is 
clearly der;Jiable. 8 CFR 103.2(b)(8). If the conditional resident was issued an RFE 
for initial ~vidence by the field office and failed to respond to the request, the petition 
will be considered abandoned and denied in accordance with 8 CFR 103.2(b)(13). 
Under 8 CFR 103.2{b)(8), field offices should provide the conditional resident the 
specified period of time for .response to an RFE. 

(5) Deroqatorv Information. In accordance with 8 CFR 216.6(c)(2), if the review of 
the petition, or the interview itself, reveals derogatory information concerning the 
requirements for removal of conditions, the field office shall provide the conditional 
resident with the opportunity to rebut such information. See paragraph (h) below. 

(6) Approval. A field office director may approve a Form 1-829 if satisfied that the 
conditional resident has met all the requirements for the removal of the conditions as 
specified under Section 216A of the Act and 8 CFR 216.6(c)(1 ), namely that: 

(i) a commercial enterprise was established by the conditional resident; 

(ii) the conditional resident invested or was actively in the process of investing 
the requisite capital; 

(iii) the conditional resident sustained the establishment and investment 
activities throughout the relevant period of his or her residence in the United 
States (i.e., the conditional resident, in good faith, substantially met the 
capital investment requirement of the statute and continuously maintained 
his or her capital investment over the two years of conditional residence); 
and 
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(iv) the conditional resident created or can be expected to create within a 
rf3asonable period of time ten -full-time jobs for qualifying employees. (Note: 
in the case of a "troubled business" as defined in 8 CFR 204.60)(4 )(ii), the 
conditional resident must establish that he or she maintained the number of 
existing employees at no .less than the pre-investment for the previous two 
years.) 

In addition, pursuant to section 216A(c){3) of the Act, the field office director must 
also determine that the facts and informatio11 contained in the petition are true. 

(7) Action upon ApprovaL If the petition is approved, the field office will remove the 
conditions on the conditional resident's status as of the second anniversary of the· 
alien entrepreneur's admission as a conditional permanent resident. If the 
conditional resident's biometrics have not already been collected at an ASC, the 
conditional resident must be notified to report for processing of a new permanent 
resident card. The field office shall ensure that the file, including all relevant 
documents, is returned to the appropriate service center director. Normal 
procedures should be followed for entering the decision into MFAS and for card 
production. 

(8) Denial. A field office director may deny a petition if the initial review of the 
petition, the information obtained during the int~rview, or review of a response to a 
request for initial and/or additional evidence reveals that the requirements for 
removal of conditions, as prescribed under Section 216A ofthe Act and the 
regulation at 8 CFR 216.6(c){1 ), have not been met. The decision to deny a petition 
will be issued and signed by the appropriate district office director or his or her 
designee in accordance with standard field office practice. 

(i) Grounds for Denial. USCIS may deny a Form 1-829 on the following grounds: 

{A) .Denial Due to Alien's Failure to Meet the Statutory and Reciulatorv 
Requirements as a Factual Matter. USC IS lacks authority to grant a Form 
1•829 if the petition does not meet the statutory and regulatory 
requirement$. If the field office director determines that the conditional 
resident has not established eligibility to have the conditions removed 
under the statute and regulations, the petition must be denied. 

{8) Denial due to fraud or other .criminal grounds. When it is determined 
that a petition may be deniable for fraud or other criminal' grounds, the 
Form 1-829 must first be referred to the FDNS POC in the field office in 
accordance with the Fraud Detection Standard.Operating Procedures. 
The processing· site may also coordinate the. referral of a Form 1-829 to 
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FINCEN with a request for appropriate research. USC IS shall not make a 
final decision on the petition until a report of the results of the referral or 
investigation is obtained. In most instances, if the decision to deny the 
petition is based on derogatory information considered by the field office 
director of which the petitioner is unaware, he or she shall be advised of 
this fact and offered an opportunity·to rebutthe information and present 
evidence in his or her oWn behalf prior to a fihal decision being rendered 
by USCIS. {See with 8 CFR 103.2(b)(16)(i)) 

(ii) Action upon Denial. The field office director shall provide written notice in 
accordance with 8 CFR 216.6(d)(2) if the petition is denied and shall follow 
established procedures for the issuance of an NTA to initiate removal 
proceedings. No appeal shall lie from this decision. The conditional resident 
may seek review of the decision to deny the petition in removal proceedings. In 
issuing this denial notice, the field office director shall: 

(A) Advise the conditional resident of the specific reasons for the denial 
and that: 

{1) the conditiona'l resident's status, and that of his or her spouse or 
children, is terminated as of the date ofthe decision and, in the 
case of a conditional resident that is not represented; 

(2) 'the conditiOnal resident must surrender to the field office any 
permanent resident card, Form 1-551, previously issued by legacy 
INS or USCIS; and 

(3) there is no appeal from the decision, although the conditional 
resident may seek review of the decision in removal proceedings; 

(B) Follow established procedures for the issuance of an NTA to initiate 
removal proceedings; 

(C) Enter the denial information into MFAS. 

(D) E.nsure that the A.file incltJdes all relevant documents and is 
forWarded to the appropriate office, 

(h) Derogatory Information. If, in accordance with 8 CFR 216.6(c)(2), derogatory 
information is revealed during the adjudication ofthe Form 1-829, USCIS shall provide 
the conditional resident with an· opportunity to rebut such information through issuance 
of an RFE or a Notice of Intent to Deny (NOlO). The field office shall issue a Form 1-72, 
Form Letter for Returning Deficient Applications/Petitions or the service center shall 
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issue a Form 1-797 notice, with a short explanation of the derogatory information, 
requesting that the conditional resident respond to the derogatory information and other 
issued identified in the RFE or NOlO noting the date the response is due. Derogatory 
information should be limited to information that the alien has not previously had an 
opportunity to address and the opportunity to rebut should not reopen the entire case. 
The <;>pportunity to rebut shall also be provided if it is determined that the entrepreneur 
obtained his or her investment funds through other than legal means (such as through 
the sale of illegal drugs). 

Depending on the response to a Form 1-72, Form 1-797 or NOID, a conditional resident 
may or may not be able to overcome the derogatory information. 

Example 1: 

An interview may reveal that a conditional resident has created positions 
for only seven fuil-time employees. If, in rebuttal, the conditional resident 
(CR) states that he or she intends to create three additional positions at an 
indefinite tirne in the future, the OR has not met the requirements of the 
regulations and the petition should be denied. If, in rebuttal, the CR 
provides credible evidence that demonstrates recruitment for the three 
remaining full-time positions, that the positions are in the process of being 
posted and actively recruited, and that they clearly will be filled, approval 
may be considered. , 

Example2: 

An interview may. reveal that while a CR claims to have created positions 
for ten full-time employees; only nine are actually working. The CR may 
present rebuttal information by demonstrating that he or she actively 
recruited the tenth employee, and the tenth employee is expected to be 
hired and begin employment. USCIS may determine, after considering 
thjs information as well as all of the evidence supporting the petition as a 
whole, that such. a petition is approvable. 

If the conditional resident fails to overcame the derogatory information or evidence that 
the investment funds were obtained through other thaJ11egal means, USC IS may deny 
the petition in accordance with 8 CFR 216.6(d), terminate the conditional resident's 
status, and follow established procedures relating to the issuance of an NTA to initiate 
removal proceedings. 

If derogatory information unrelated to any of t.he requirements for removal of conditions 
is identified during the course of an interview or review of the petition (for example, an 
arrest or criminal conviction orother egregious public safety issue), such information 
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shall be referred to the Office of Fraud Detection and National Security (FDNS) in 
accordance with Fraud Detection Standard Operating Procedures for appropriate 
action. Any action on the petition should be held until FDNS determines whether a 
referral for in,vestigation should be made to Immigration and Border Enforcement (ICE) 
or no further action is required based on the information provided. 

(i) Termination of Conditional Resident St~tus. 

(1) Grounds for Termination. USCIS may automatically terminate an alie.n's 
conditional resident status in the following instances: 

(A) Failure to Timely File a Form 1-829. Genera.Jiy, when a conditional resident 
fails to property file a Form 1-829 within the 90-day period immediately preceding 
the second anniversary of the date on which the alien obtained lawful permanent 
residence, the alien's status will automatically terminate. USCIS will issue a 
notice of termination and follow established procedures for the issuance of an 
NTA to initiate removal proceedings. There is no appeal from an automatic 
termination on this ground but the alien can seek review of the decision in 
removal proceedings. See 8 CFR 216.6(a}(5). 

(B) Failure to Appear for .Interview on a Form 1-829. Generally, if a conditional ' 
· resident fails to appear for interview on a Form 1-829, .his or her conditional 
resident status will be automatically terminated as of the second anniversary of 
the date on which the alien obtained lawful permanent residence. USCIS will 
issue a notice of termination and follow established procedures for the issuance 
of an NTA to initiate removal proceedings. The field office director may 
reschedule or waive the interview requirement if the alien establishes good cause 
fqr the failure to appear. See 8 CFR 216.6(b)(3). 

(2) Action on Termination for Failure to Timely File. Where it is determined that 
Form 1-829 has not been timely filed, the appropriate service center or field office 
shall: 

(i) Issue a notice which states that the failure to file has resulted ·in the 
automatic terminatio·n of the alien's status; 

(ii) Update the alien's MFAS file to reflect "Automatic Termination" and the 
notice of autom.atic termination shall be generated and mailed to the alien's 
last known address; and 

(iii) Follow established procedures for the issuance of ~.n NTA to initiate removal 
proceedings, ensure that the A-file includes all relevant documents and is 
forwarded to the appropriate office with jurisdiction over the alien's last \ 
known address. 
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The California Service Center and the Texas Service Center shall each generate 
weekly a printout from the MFAS to determine those conditional residents within 
their respective jurisdictions who have failed to file a timely Form 1-829 to have the 
conditions on their status removed in accordance with Section 216A(c) of the Act 
and will take the actions described above in this section to terminate the status of 
such conditional residents and their dependents. 

0) Form 1-829 Withdrawal Requests. Pursuant to 8 CFR 103.2(b)(6), a petitioner may 
withdraw a Form 1-829 at any time until a decision is issued by USCIS. However, a 
withdrawal may not be retracted. The petitioner must request the withdrawal of the 
Form 1-829 in writing~ The written request may be executed by the petitioner and/or his 
or her attorney or representative of record. The petitioner's conditional lawful 
permanent resident status and that of his or her spouse and any children shall be 
terminated as of the second anniversary of the date on which the alien· obtained this 
status. ·In such cases, USC IS shall follow established procedures for the issuance of an 
NT A to initiate removal proceedings. 

(k) Extension .of Status for Conditional Residents with a Pending or Denied Form 
1-829. Officers are advised that no extension of status can be given to an alien who has 
not timely flied a Form 1-829, unless USC IS accepts a late petition based upon the 
alien's showing of good cause in accordance with 8 CFR 216.6(a)(5). 

Upon receiptofa proper1yfiled·Form 1-829, USCIS is a1,1thorized by 8 CFR 216.6{a)(1) 
to extend automatically a conditional resident's status, if necessary, until such time as 
USCJS has adjudicated the petition. Therefore, if necessary, a field immigration 
information officer (110) in receipt of a request for documentation fortravel or 
employment purposes from a petitioner who requires an extension of status based on a 
filed Form 1-829 shall check the status of the petitioner in MFAS. If the Form 1-829 has 
been denied, the 110 should check DACS to deteJmine if an NTA has been issued and 
follow established procedures for the issuance of an NTA to initiate removal 
proceedings. 

If the Form 1-829 is still pending or has been denied but no final order of removal has 
been entered, the 110 must collect the expired Permanent Resident Card and follow 
established procedures for providing a temporary extension of the alien's conditional 
resident status. Documentation of conditional resident status must be issued until a 
final order of removal is issued. An order of removal is administratively final if a 
decision is not appeal~d or, if appealed, when the appeal is dismissed by the Board of 
Immigration Appeals. · 

Where the Form 1-829 has been denied for failure to proper1y file a timely Form 1-829 or 
for failure to appear for an interview, the alien's permanent resident status will be 
automatically terminated. Temporary evidence of permanent resident status as stated . 
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above should only be issued if the condttional re·sldent's status is restored as described 
in 8 CFR 216.6(a)(5) and (b)(3). · 

(I) Lawful Permanent Residents Whose Conditions have been Removed. Officers 
are reminded that; as stated in the-field memorandum of June 26, 1998, absent a 
finding offraud or other improper acts, USCIS will not initiate rescission proceedings in 
the cases of aliens who have obtained lawful permanent resident status (without 
conditions) based on petitions that may have not complied with the statute and 
regulations, as discussed in the General Counsel's memorandum of December 19, 
1997. 

(m) Adjudication of Form N-400. Applications for Naturalization. when a Form 1-
829 is Pending with the Service Center or Field Office. 

{1) General. The procedures for adjudicating a Form N-400 for a conditional 
resident (C-R) who still has a Form 1-829 pending at a service center or field office 
differ depending on whether the Form 1-829 is subject to Pub. L. 107-273 or 
standard EB-5 procedures under Section 216A of the Act and 8 CFR 216.6. Before 
taking any final action on a Form N-400, the naturalization adjudicator should 
confirm whether the case is subject to Pub. L. 107-273 by contacting the Chief 
Adjudications Officer, Foreign Trader, Investor, and Regional Center Program 
{FTIRCP), Headquarters for further instructions. The FTIRCP will coordinate any 
action with the relevant service center or regional office EB-5 POC. 

(2) Public Law Cases. Form l-829s filed by conditional residents are subject to Pub. 
L. 107-273 if the Form 1-526 was approved after January 1, 1995 and prior to August 
31, 1998, and the Form 1-829 was timely filed prior to November 2, 2002. Even if the 
Form 1-829 was denied before November 2, 2002, the Form 1-829 falls under the 
Pub. L. provisions if a motion to reopen was filed before January 2, 2003. Section 
11033 of Pub. L. 107-273 states that USC IS cannot deny any of these applications 
until implementing regulations have been published. As a result, these cases 
generally must remain pending until the regulations are published and USCIS 
commences its review of them pursuant to such regulations. 

(3) Identifying EB-5 Cases Priorto.Adjudication of the Form N-400. Generally, EB-5 
CRs will have one ofthe following EB-5 classification codes: N51-N58, T51-T53, 
T56-T58, 151-153, 156-158, C51-C53, C56-C58, R51-R53, or R56-R58. 

If a CR has a status ih the "N" series, the service center or field office adjudicator 
should first check the U.S. Department of Justice Executive Office for Immigration 
Review (EOIR) system to see if the person has been ordered removed by the IJ and 
then follow the March 3, 2000 EB-5 Field Memo Number 9: Form 1-829 Processing 
and the January 18, 2005 Memo on Extension of Status for Conditional Residents 
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r 

with Pending or Denied Form 1-829s Subject to Public Law 107-273. 

The E51- E58 classification COdes are given only once the conditions are removed. 
If an adjudicator checks the Central Index System (CIS) history and only sees an 
E51-E58 classification without the alien previously having a conditional classification 
(i.e. C51-C58, T51-T58, 151-158, R51-R58), the adjudicator should then check the A­
file to determine if there was a classification error at the time of admission or 
adjustment or if the errorwas in updating CIS. This issue must be resolved before 
moving forward on the adjudication of the N-400. 

(4) .Eligibility to File for Naturalization While a Form 1-829 is Pending. A conditional · 
resident who has timely filed a Form 1-829 may submit a Form N-400 prior to the 
adjudication ofthe 1-829. Section 216A{e) and the regulations at 8 CFR 216.1 allow -
a conditional resident to~ for naturalization and the conditional resident may file 
a Form N-400 whether or not the Form 1-829 filed by the CR has been adjudicated. 

(5) Scheduling of the Naturalization Interviews for EB-5 Cases. 

(A) ·Non-Public Law Cases. Field offices or service centers may schedule 
for interview Form N-400s for non-Puolic Law cases as provided in 
subparagraph 6(ii)(C) below. 

(B) ·Public Law Cases. Except as provided i.n subparagraph 6(i) below, 
field offices or service centers will not schedule for interview any Public 
Law cases where a Form N-400 has been filed and the Form 1-829 is still 
pending. If a case has already been scheduled for interview, but the 
applicant has not yet appeared, th~ .field office or service center with the 
Form N-400 should de-schedule the interview. The California Service 
Center (CSC) also will de-schedule in Claims 4 the examination of any 
naturalization applicant who has not had his or her conditional resident 
status removed and whose i=orm 1-829 is subject to Pub. L. 107 ~273. 
Field offices or other service centers should forward any such Form N-
400s to the California Service Center to the EB-5 POC for consolidation 
with the A-file containing the Form 1-829. USCIS will not permit a Pub. L. 
107-2.73 case with a pending Form N-400 to proceed to initial interview 
(even after all required background checks have been completed) until the 
conditions have been removed. · 

(6) Adjudicating the Form N-400 if the Form 1-829 is Pending. For Form N-400s that 
are pending adjudication prior to the effective date of this memorandum, service 
centers and field offices should ascertain the current status of the Form 1-829 prior to 
proceeding with a final adjudication of the N-400. 
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NOTE: An N-400 shall not be approved under any circumstances prior to 
the adjudication of a pending Form 1-829 and the removal of conditions on 
the CR's status, unless the applicant has obtained lawful permanent 
resident status (LPR) through another avenue or is eligible to naturalize 
based on military service under section 329 of the Act. 

{i) N-400 filed with a pending 1-829 where the applicant has since obtained LPR 
status on other grounds (applies to all EB-5 cases. including Pub. L. 107-273 
cases). An alien who is already a CR cc;~nnot seek to obtain LPR status, based 
on other grounds, through filing of an application for adjustment of status while in 
the United States. Section 245(d) of the Act; 8 OFR 245.1 (c)(5). However, if the 
alien's CR status is properly terminated prior to filing of a subsequent application 
for adjustment of status, USCJS may, in its discretion, adjust the alien to LPR 
status again, if the alien remains admissible, has an immigrant visa immediately 
available, and favorable exercise of discretion to adju$t is warranted. If the 
alien's CR status has not been terminated or rescinded~. the alien may only obtain 
LPR status again via consular processing and admission to the United States on 
a new immigrant visa. 

A CR is eligible for naturalization and may"be interviewed, notwithstanding a 
currently pending 1-829, if he or she visa processed abroad and reentered on a 
new immigrant visa, or subsequently adjusted status on other grounds (e.g., 
marriage to a U.S. citizen) after termination of the original CR status. The 
naturalization adjudicator should refer the pending Form 1-829 to their supervisor 
for further instructions on how to close out the original Form 1-829 and document 
that the CR status on which it was based was either terminated, rescinded, or 
superseded by a subsequent admission on an immigrant visa. 

(ii) N-400 filed with. a pending Form 1-829 where the applicant has not obtained 
LPR status on other grounds. · · 

{A) Public Law Cases Where Form N-400 Interview has Already Occurred. If 
prior to the effective date of this AFM update, an applicant has appeared for 
examination on his or her Form N-400 but is still a CR, the field adjudicator 
must ensure that .the Form 1-829 is adjudicated prior to a final decision on the 
Form N-400. If the Form 1-829 cannot be approved and, .because the Form 1-
829 is subject to Pub. L. 107-273, also cannot be denied, the Form N-400 
may still be denied under Section 318 of the Act (along with any other 
applicable ground that may be the basis for a finding of ineligibility for 
naturalization), when review of the A-file by a fully trained BB-5 adjudicator . 
reveals that the applicant did not properly obtain EB-5 status or that the Form 
1-829 would not be approvable due to the applicant's failure to comply with the 
EB-5 requirements. A report of the analyses and findings made by the EB-5 
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service center adjudicator who reviewed the entire case file will be forwarded 
to the field office ~djudicator to support the Form N-400 denial. 

(B) Sample Denial Language for .Applications Subject to PUb. L. 107·273. 
When the field adjudicator determines that the Form N-400 must be denied, 
the field adjudicator may use the following language to address the issue of 
inE;lligibility under section 318 ofthe Act. 

* * * * 
Except as otherwise specifically provided, no person shall be naturalized 
unless he or she has been lawfully admitted to the United States for 
permanent residence in accordance with all applicable provisions of the 
Immigration and Nationality Act (INA). See INA§ 318. The term "lawfully 
admitted for permanent residence" is defined as "the status of having been 
lawfully accorded the privilege of residing permanently in the United 
States as an immigrant in accordance with the immigration laws, such 
status not having changed". INA§ 101(a)(20). 

A person may only be naturalized if he or she was granted resident status 
in accordance with the immigration laws, and not if status was obtained by 
mistake, fraud, or otherwise not in compliance with the law. Matter of 
Koloamatangi, 231 & N Dec 548, 550 {2003) (holding that "the term 
'lawfully admitted for permanent residence' did not apply to aliens who had 
obtained their permanent residence by fraud, or had otherWise not been 
entitled to if); see also. Arellano.Garcia v. Gonzales, 429 F.3d 1183 (8th 
Cir. 2005) {t)olding that an alien who received permanent residency status 
by a mistake could not be considered an alien "lawfully admitted for , 

. permanent residence"); Lai Haw Wong v. INS, 474 F.2d 739 (9th Cir. 1973) 
(same). 

You were accorded conditional resident status pursuant to the 
Employment Creation immigrant visa category under INA§ 203(b)(5). To 
qualify under this immigrant visa category, an alien must invest 
$1,000,000 (or $500,000 in certain targeted areas) of lawfully obtained 
capital such as cash, inventory or other tangibie property. In addition, the · 
alien's investment must create at least ten full-time jobs for United States 
citizens, lawful permanent residents, or other immigrants lawfully 
authorized to be employed in the United States. A review of your file 
reflects that you did not make the required investment and/or create the 
required number of fuiJ.;thne jobs. Thus, your admission to the United 
States was not in accordance with all applicable provisions of the INA and 
you are therefore ineligible for naturalization, 
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* * * * 

The .language suggested above should be modified to address the specific 
circumstances in each case (for example, to account for N-400 applicants 
wh_o were EB-5 derivatives). 

(C) Applications not subject to Pub. L. 107~273. The field adjudicator may 
conduct the naturalization examination, but must immediately contact the 
service center with jurisdiction over the Fonn 1-829 before taking any final 
action. 

Only officers fully trained and certified in EB-5 law, procedures, and the· 
relevant precedent decisions may adjudicate Form l-829s. As a result, the 
f!eld adjudicator conducting the naturalization examination shall not attempt to 
adjudicate the Form 1-829, but instead must contact the appropriate service 
center or regional office EB-5 POC to obtain adjudicaijon of the Form 1-829 
before proceeding with a determination on the N-400. 

Once the Form 1-829 is adjudicated, inci~;Jding the appropriate update.in 
MFAS, the field adjudicator may proceed with the adjudication of the Form N-
400. If the service center approves the Form 1-829, the service center will 
update MFAS. If the Form 1-829 is approved, the Form N-400 may be 
granted if the applicant is otherwise eligible for naturalization. 

If the Form 1-829 is denied, the Form N-400 must be denied based on Section 
318 of the Act because the applicant no longer has the required lawful 
permanent resident status. 

·, 

Because 8 CFR 336.1 (a) requires that ''the Service shall serve a written 
notice of denial upon an applicant for naturalization no later than 120 days 
after the date of the applicant's first examination on the application ... ", it is 
imperative that the service center or field office with jurisdiction over the Form 
1-829 adjudicate it expeditiously so that if the Form .J-829 is denied, denial of 
the Forni N-400 can occur within the 120-day timeframe. 

5. AFM Transmittal Memoranda 
' 

The AFM transmittal Memoranda button is revised by adding, in numerical order, a new 
· entry to read: 

AD 06-31 ~ Chapter 25.2. Updates g·uidance on the 
AD06-04 adjudication of Form l-829s for 
[INSERT. the removal of conditions for 
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.. . 

SIGNATURE 
DATE] 

.. 

cc: USCIS Headquarters Directo~ 
Bureau of Immigration and Customs Enforcement 
Bureau of Customs and Border Protection · 

.. 

conditional pennanent 
.. residents u_nder the immigrant 
inv~stor visa categorie~ and for 
N-400s ftled by ~s~s 
conditional resi~ents with 
p_endihg Fonn l-829_s._ 
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Department of Homeland Security 
U.S. Citizenship and bnmigration Services 

OMB No. I6IS-OO(\l; Expires 09/30/2012 

Form 1-924, Application for Regional Center 
Under the Immigrant Investor Pilot Program 

Do Not Write in ThisBiock- for USCIS Use Only (except G-28 block below) 
Action Block Fee Receipt 

- ' ' 

D G-28 attached 

Attorney's State License No. 

Part 1. Information About Principal of the Regional Center 

Name: Last 

C/0: 

Street Addt~ss/P.O. Box: 

City: 

Date of Birth 
(mm/dd/yyyy): 

Web site address: . 

I State: 

Fax Number 
(include ar~a code): 

Part 2. Application Type {Check one) 

D · a. Initial Application for Designation as a Regional Center 

I Middle 

I Zip Code: 
-·· -

Telephone Number 
(include area code): 

D b. Amendment to· an approved Regional Center application. Note the previous application receipt number, if any (aJso attach the 

Regional Center's previous approval notice): 
~----~~--~~------------~------~~--~-

Part 3. Information About the Center 

(Use a continuation sheet, if needed, to provide information for addjtional management companies/agencies, Regional Center 
principals, agents, individuals or entities who are or will be involved in the m!1J1agement, oversight, and administration of the regional 
~~) . 

A. Name of Regional Center: 

Street AddressJP.O. Box: 

City: State: I Zip Code: 

Web site address: Fax Number (include area code): Telephone Number (include l!J'ea code): 

Fonn 1-924 (I 1123/10) 
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Part 3. Information About the Regional Center (Continued) 

B~ Name ofMan;iging Company/Agency: 

Street Address/P.O. Box: 

City: State: I Zip Code: 

Web si~eaddress: Fax Number (irlclude area code): Telephone Number (include. area code): 

C. Name ofOthetAgent: 

Street Address/P.O. Box: 

City: State: I Zip Code: 

Web site address: Fax Number (include area code): Telephone Number (include area code): 

D. Continuation, if needed, to provide information for additional management cornpanles/agencies, regional center principals, agents, 
individuals or entities who are or will be involved in the management, oversight, and administration of the regional center.) 

IIIII~ ~I 
Form 1-924 p 1/23/IO) Page 2 
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Part 3. Information About the Regional ~enter (Cont~nued) 

Note: If extra space is needed to complete any item, attach a continUation sheet, indicate the item number, and provide the response. 

la. Describe the structure, ownership and control of the regional center entity. 

b. Date the Regional Center was established(mm/dd/yyyy): 

c..Organizatio"n Structure for the Regional Center: 

0 I. Agency of a U.S. State or·Territory (identify) 

0 2. Corporation 

0 3. Partnership (including Limited Partnership) 

0 4. Limited Liability Company (LLC) 

----------------------~--~----------~------~--

S. Other (Explain) ----'------------------------'------'-----

2. Has this regional center's designation ever been formally terminated by USCIS, or has the regional center ever filed a Form'I-924 
or regional center proposal or amendment that was denied? 

0No DYes- Attach a copy of the adverse decision, with an explanation, the date of decision; and case number, if any. 

3. Describe the geographic area ofthe regional center. Note: This area must be contiguous. Provide a map of the geographic area. 

4. Describe the regional center's administration, oversight, and management functions that we or will be in place to monitor all EB-5 · 
capital investment activities and the allocation of the resulting jobs created or maintained under the sponsorship of the regional 
center. 

Fonn 1·924 (11123/10) Page 3 
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Part 3. I~form~tion About the ~egi~nal.Center. (Continued) 

S. Describe the past, current, and future promotional actiVities for·the regional center. Include a description ofthe budget for this . 
activity, along with evidence of the funds committed to the regional center for promotional activities. Submit a plan of operation 
for the regional center that addresses how EB-5 investors will be recruited, the method(s) by which the capital investment 
opportunities will be offered to the investors, and how they will subscribe or commit to the inveStment interest. 

6. Describe whether and how the regional center is engaged in supporting a due diligence screening of its alien investor's lawful 
source of capital and the alien investor's ability to fully ·invest the requisite amount of capital. Also, describe the regional center's 
prospective plans in this regard if they differ from past practice; 

7. Identify each industry that has or will be the focus ofEB~s capital investments sponsored through the regional center. 

Industry Category Title: 

. NAICS Code for the Industry Category: 

Industry Category Title: 

NAICS Code for the Industry Category: 

Industry Category Title: 

NAICS Code for the Industry Category: 

.. . 

Is the Form I-924 application supported by an economic analysis and 
underlying business plan for the determination of prospective EB-5 
job creation through EB-5 investments in this industry category? 

0 No- Attach an explanation 

O Yes 

Is the Form I-924 application supported by an economic analysis and 
underlying business plan for the determination of prospective .eB-5 
job creation through EB-5 investments in this industry category? 

D No- Attach an explanation 

O Yes 

Is the Form I-924 applica:tion supported by an economic analysis and 
underlying business plan for the determination of prospective EB-5 
job creation through EB-5 investments in this industry category? 

D No· Attach an explanation 

O Yes 

Form 1-924 (11/23/1 0) Page 4 
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.. ..:.. ,. ·~• ..... 

Part 3. Information About the Regional Center (Continued) 

Sa. Describe and document the current and/or prospective structure of ownership and control of the comnwrcial entity(s) in which the 
EB-5 alien investors have orwill make their capital investments. 

b. Date cqmmercial enterprise established, if any (mm/dd/yyyy): , ------+-
c. Organization Structure for commerCial enterprise: 

0 1. Corporation 

0 2. Partnership (including Limited Partnership) 

D 3. Limited Liability Company (LLC) 

0 4. Other (Explain) ------'--'-------------~--'------.,..----
d. Has or will the Regional Center or any of its principals or agents have an equity stake in the commercial enterprise? 

0. No D Yes- Attach an explanation and documentation that outlines when and under what circumstances these remittances 
will be paid. 

e. Has or will the Regional Center or any of its principals or agents receive fees, profits, surcharges, or other like remittances · 
through EB-5 capital investment activities from this commercial enterprise, beyond the minimum capital investment threshold 
required of the EB-5 alien entrepreneurs? 

D No D Yes • Attach an explanation and documentation that outlines when and under what ¢frcumstances these remittances 
will be paid. 

Part 4. Applicant Signature Read the information on penalties in the instrUctions before completing this section. If 
someone helped you prepare thi~petition, he or she_ must compete Part 5. 

I certify, under penalty ofpetjU.ry under the laws of the United States of Americ~, that this fortn arid the evidence submitted with it ate 
all true and corr!!ct. I ;mth6rize the release of any information from my records that U.S. Citizenship and Immigration Services needs 
to determine eligibility for the benefit being sought. I also certify that I have authority to act on behalf of the Regiona:J Center. 

Signature of Applicant Daytime Phone Number Date (mmlddlyyyy) 
(Area/Country Codes) 

Printed Name of Applicant E-Mail Address 

Relationship to the Regional Center Entity (Managing Member, President, CEO, etc.) 
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Part 5. Signature of Person Preparing this Form, If Other Than Above (Sign Below) 

· I dech:rre th.at I prepared this application using inforrn_ation provided by someone with authority to ~ct on behalf of the Regional 
Center, and the an~wers and information provided by the R~gional Cent~r. 

Attorney or Representative; In the event of a Request for Evidence (RFE), may the USCIS contact 
you by Fax or E-mail? · 0No 0 Yes 

Signature of Preparer Printed Name of Preparer Date (mmlddlyyyy) 

Firm Name and Address 

l 

Daytime Phone Number Fax Number (Areal E-Mail Address 
(Area/Country Codes) Country Codes) 

.. 
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Department of Homeland Security 
U.S. Citizenship and Immigration Services 

OMB No. 1615-0061; Expires 09/30/2012 

Instructions for Form I-924, Application for Regional 
Center Under the Immigrant Investor Pilot Program 

I what Is the Purpose of This Form? 

This form is used to: 

1. Apply to U.S. Citizenship and Immigration Services 
(USCIS) to request designation of an entity to be a regional 
center under the Immigrant Investor Pilot Program. 

2. Request approval of an amendment to a previously 
approved regional center. An amended regional center 
designation request may include requests for 
determinations relating to any or all of the reasons for 
filing an amendment request noted below. 

A. An amendment request may be filed to seek approval 
of changes to the Regional Center's: 

1. Geographic area; 

2. Organizational structure or administration; 

3. Capital investment projects, to include changes in 
the economic analysis and underlying business plan 
used to estimate job creation for previously 
approved investment opportunities and industrial 
clusters; 

4. Affiliated commercial enterprise's organizational 
structure and/or capital investment instruments or 
offering memoranda. 

B. An amendment may also be filed to seek a preliminary 
determination ofEB-5 compliance for documentation 
provided as an exemplar Form I-526, Immigrant 
Petition by Alien Entrepreneur, prior to the filing of 
Form 1-526 petitions by individual alien entrepreneurs 
with USCIS. 

I Who May File This Form? 

This form may be filed by an individual on behalf of a State or 
local governmental agency, a partnership, or any other 
existing business entity established in the United States and its 
territories by an individual, who has the executive or 
managerial authority to seek the Regional Center designation, 
or an amended designation. 

I General Instructions 

Fill Out the Form 
1. Type or print legibly in black ink. 

2. If extra space is needed to complete any item, attach a 
continuation sheet, indicate the item number, and date and 
sign each sheet. 

3. Answer all questions fully and accurately. State that an 
item is not applicable with ''N/ A." If the answer is none, 
write "none." 

Who Must File a Form 1-924 Supplement for 
Each Fiscal Year? 

Each designated regional center entity must file a Form 1-924 
Supplement for each fiscal year (October I through September 
30) within 90 days after the end of the fiscal year (on or before 
December 29) of the calendar year in which the fiscal year 
ended. 

I Initial Evidence Requirements 

1. Initial Evidence Requirements for filing: 

A. A request for the Approval and Designation of a 
Regional Center; or 

B. An Amendment to a Previously Approved Regional 
Center Designation. 

2. The Regional Center must focus on a geographical area. 
This area must be contiguous and clearly identified in the 
application by providing a detailed map of the proposed 
geographic area of the Regional Center. 

3. Each Regional Center must fully explain how at least 10 
new full-time jobs will be created by each individual alien 
investor within the Regional Center either directly or 
indirectly. 
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Provide an economic analysis that relies on statistically 
valid forecasting tools that shows and describes how jobs 
will be created for each industrial category of economic 
activity (for example, manufacturing, food production/ 
processing, warehousing, tourism and hospitality, 
transportation, power generation, agriculture, etc.) 

The job creation analysis for each economic activity must 
be supported by a copy of a business plan for an actual or 
exemplar capital investment project for that category. 
Note: A business plan provided in support of a regional 
center application should contain sufficient detail to 
provide valid and reasoned inputs into the economic 
forecasting tools and must demonstrate that the proposed 
project is feasible under current market and economic 
conditions. The form of the EB-5 ,investment from the 
commercial enterprise into the job creating project (equity, 
loan, or some other financial arr;mgement) should be 
identified. 

The business plan should also identify any and all fees, 
profits, surcharges, or other like remittances that will be 
paid to the regional center or any of its principals or agents 
through EB-5 capital investment activities. 

Provide the industry category title and the North American 
Industry Classification System (NAlCS) code for each 
industrial category. The NAICS code can be obtained from 
the U.S. Department of Commerce, Census Bureau (www. 

census.gov/epcd/www/naics.htm). Enter the code from 
left to right, one digit in each of the six boxes provided in 
the form in Part 3, item 7. lfyou use a code with fewer 
than six digits, enter the code left to right and then add 
zeros in the remaining unoccupied boxes. 

The application should be supported by a statement from 
the principal of the Regional Center that explains the 
methodologies that the Regional Center will use to track 
the infusion of each EB-5 alien ihvestor's capital into the 
job creating enterprise, and to allocate the jobs created 
through the EB-5 investment$ in the job creating enterprise 
to each associated EB-5 alien investor. The anticipated 
minimum capital investment threshold (either $1 ,000,000 
or $500,000) for each inveStor should also be identified. 

NOTE: INA section 203(b)(5)(A)(ii) requires that each 
EB-5 alien investor must createfo/1-time employment for 
not fewer than 10 U.S. citizens or .aliens lawfully admitted 
lfor permanent residence or other immigrants lawfully 
authorized to be employed in the United States. (Jobs 
created for the EB,5 alien investor and his or her spouse, 
sons, or daughters do not qualify.) 

8 CFR 204.6(j)(4)(ii) and 8 CFR 216.6(a)(4) provide a 
means for EB•S' alien investors to me(lt the statutory 
requirement ofcreating at least 10 jobs for qualifying U.S. 
workers through capital investments in a "troubled 
business." The EB-5 alien investor's capital investment in 
a "troubled business" must maintain the number of 
existing employees.at no less than the pre-investment 
level for the period following his or her admission as a 
conditional permanent resident. 

In order to meet the requirements of INA 203(b)(5)(A)(ii), 
each alien investor must create or maintain at least 10 jobs 
through the capital investment in a troubled business. if a 
regional center plans to focus on ~apital investments in 
"troubled businesses" within the geographic area of the 
regional center, then the economic analysis, business plan, 
and feasibility study submitted must show that each EB-5 
alien investor's capital investment in a "troubled business" 
commercial enterprise will create or maintain at least I 0 
direct or indirect jobs. 

4. Provide a detailed description of the past, current and, 
future promotional activities for the regional center. 
ll)clude a description of the budget for this activity, along 
with evidence of the funds committed to the regional 
center for promotional activities. 

Submit a plan of operation for the regional center which 
addresses how inveStors will be recruited and how the 
regional center will conduct its due diligence to ensure that 
all immigrant investor funds affiliated with its capital 
investrrient projects will be obtained from lawful sources. 

5. Provide a general prediction which addresses the 
prospective impact of the capital investment projects 
sponsored by the regional center, regionally or nationally, 
with respect to increases in household earnings; greater 
demand for business services, utilities, maintenance and 
repair; arid construction both within and without the 
regional center. . 
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6. The application must fully describe and document the 
organizational structure of the regional center. In addition, 
it is helpful for the regional center to show that the capital 
investment offering instruments, business structure, and 
operating agreements of the proposed commercial 
enterprises that will be affiliated with the regional center 
are compliant with the EB-5 statutory and regulatory 
requirements, as well as the. binding EB-5 precedent 
decisions. 

NOTE: There are four EB-5 precedent decisions, which 
may be accessed at http://www.justice.gov/eoirlyll! 
intdec/lib indecitnet.html: 

i. MatterofSoffici, 221&N Dec. 158 (BIA 1998); 

ii. Matter of lzummi, 22 I&N Dec. 169 (BIA 1998). 
Note: Pub. L. 107-273 eliminated the requirement 
set forth in lzummi that, in order for a petitioner to 
be considered to have "created" an original 
business, he or she must have had a hand in its 
actual creation. Under the new law, an alien may 
invest in an existing business at any time following 
its creation, provided he or she meets all other 
requirements of the regulations; 

iii. Matter of Hsiung, 22 I&N, Dec. 20 I (BIA 1998); 
and 

iv. Matter of Ho, 22 I&N Dec. 206 (BIA 1998). 

Documentation of the above should be included but not 
limited to: 

A. A description and documentation of the business 
structure of both the regional center entity and the 
commercial enterprises that are or will be affiliated 
with the regional center, such as articles of 
incorporation, certificate of incorporation, or legal 
creation as a partnership or limited liability company 
(LLC), partnership or LLC agreements, etc.; 

B. Draft subscription agreement for investment into the 
commercial enterprise; 

C. Draft escrow agreement and instructions, if any; 

D. List of proposed financial institutions that will serve as 
the Escrow Agent, if any; 

E. Draft of an offering letter, memorandum, private 
placement memorandum, or similar offering to be 
made in writing to an immigrant investor offering 
capital investments through the regional center; and 

F. Draft memorandum of understanding, interagency 
agreement, contract, letter of intent, or similar 
agreement to be entered into with any other party, 
agency or organization to engage in activities on behalf 
of or in the name of the regional center. 

NOTE: For your application submission and supporting 
evidence for items 1 through 6 above, please use fasteners 
to attach the documents at the top of each page, and 
individually tab the corresponding written materials and 
statements. 

I General Evidence 

Translations. Any document containing foreign language 
submitted to USCIS must be accompanied by a full English 
language translation which the translator has certified as 
complete and accurate, and by the translator's certification that 
he or she is competent to translate from the foreign language 
into English. 

Copies. Unless specifically required that an original 
document be filed with an application or petition, an ordinary 
legible photocopy (standard 8 112 x 11 letter size) may be 
submitted. Original documents submitted when not required 
will remain a part of the record. 

I where To File? 

Submit Form 1-924 and all supporting documentation to: 

For direct mail, send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-S Processing Unit 
P.O. Box 10526 
Laguna Niguel, CA 92607-0526 

For non-U.S. Postal Service deliveries (e.g., private couriers), 
send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-5 Processing Unit 
24000 Avila Road, 2nd Floor 
Laguna Niguel, CA 92677 
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I What Is the Filing Fee? 

The filing fee for this form is $6,230. 

NOTE: There is no separate filing fee for the filing of Form 
I-924A Supplement. 

Use the following guidelines when you prepare your check or 
money order for filing the fee: 

1. The check or money order must be drawn on a bank or 
other financial institution located in the United States and 
must be payable in U.S. currency; and 

2. Make the check or money order payable to U.S. 
Department of Homeland Security, unless: 

A. If you live in Guam and are filing your petition there, 
make it payable to Treasurer, Guam. 

B. If you live in the U.S. Virgin Islands and are filing your 
petition there, make it payable to Commissioner of 
Finance of the Virgin Islands. 

NOTE: Spell out U.S. Department of Homeland Security; do 
not use the initials "USDHS" or "DHS." 

Notice to Those Making Payment by Check. If you send us 
a check, it will be converted into an electronic funds transfer 
(EFT). This means we will copy your check and use the 
account information on it to electronically debit your account 
for the amount of the check. The debit from your account will 
usually take 24 hours and will be shown on your regular 
account statement. 

You will not receive your original check back. We will 
destroy your original check, but we will keep a copy of it. If 
the EFT cannot be processed for technical reasons, you 
authorize us to process the copy in place of your original 
check. If the EFT cannot be completed because of insufficient 
funds, we may try to make the transfer up to two times. 

How to Check If the Fees Are Correct 

The form fee on this form is current as of the edition date 
appearing in the lower right comer of this page. However, 
because USCIS fees change periodically, you can verify if the 
fees are correct by following one of the steps below: 

1. Visit our Web site at www.uscis.gov, select "check Filing 
Fees," and check the appropriate fee; 

2. Review the Fee Schedule included in your form package, 
if you called us to request the form; or 

3. Telephone our National Customer Service Center at 
1·800-375·5283 and ask for the fee information. 

I Address Changes 

If you change your address and you have a Form 1-924 
application pending with USCIS, you may change your 
address by sending notification to: 

For direct mail, send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-5 Processing Unit 
P.O. Box 10526 
Laguna Niguel, CA 92607-0526 

For non-U.S. Postal Service deliveries (e.g., private couriers), 
send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-5 Processing Unit 
24000 Avila Road, 2nd Floor 
Laguna Niguel, CA 92677 

I Processing Information 

Acceptance. Any application that is not signed or 
accompanied by the correct fee wiJI be rejected with a notice 
that it is deficient. You may correct the deficiency and 
resubmit the application. However, an application is not 
considered properly filed until accepted by USCIS. 

Initial processing. Once Form 1-924 has been accepted, it 
will be checked for completeness, including submission of the 
required initial evidence. If you do not completely fill out the 
form or file it without required initial evidence, you will not 
establish a basis for eligibility, and we may deny your Form 
1-924. 

Requests for more information or evidence. We may 
request more information or evidence. We may also request 
that you submit the originals of any copy. We will return these 
originals when they are no longer needed. 

Decision. The decision on Form 1-924 involves a 
determination of whether you have established eligibility for 
the requested designation, or an amendment to a previously 
approved designation. You will be notified of the decision in 
writing. 
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Approval. If you have established that you qualify for 
Regional Center designation, or a designation amendment, 
then the application will be approved. The approval notice will 
provide information as to your responsibilities and obligations 
as a USCIS-designated regional center, and the evidence to 
submit in support of regional center-affiliated individual EB-5 
petitions with USCIS, as well as details on the reporting and 
oversight requirements for Regional Centers. 

NOTE: Beginning with the fiscal year following approval, 
each designated Regional Center entity must file the Form 
I-924A Supplement for each fiscal year (October I through 
September 30) within 90 days after the end of the fiscal year 
(on or before December 29) of the calendar year in which the 
fiscal year ended. 

Designated Regional Centers must notify USCIS within 30 
days of a change of address, contact information, regional 
center principal(s), contracting agents or similar changes in the 
operation or administration of the Regional Center. 
Notification can be made by sending an e-mail to the EB-5 
Program mailbox at: 
USCIS.ImmigrantlnvestorProgram@dhs.gov. 

NOTE: An original Form G-28 must also be provided 
through the mail as outlined in the Form G-28 filing 
instructions for changes in the attorney of record. 

Denial. If you have not established that you qualify for the 
benefit sought, the application will be denied. You will be 
notified in writing of the reasons for the denial, and of the 
regional center's right to appeal the decision to deny the 
application to the Administrative Appeals Office as specified 
in 8 CFR I 03.3. 

I USCIS Forms and Information 

To order USC IS forms, call our toll-free number at 
l...S00-870-3676. You can also get USCIS forms and 
information on immigration laws, regulations, and procedures 
by telephoning our National Customer Service Center at 
l...S00-375-5283 or visiting our Internet Web site at 
www.uscis gov. 

To make an inquiry or ask a question about the Regional 
Center Program you may send an e-mail to: 
USCIS.ImmigrantlnvestorProgram@dhs.gov 

I USCIS Compliance Review and Monitoring 

By signing this form, you have stated under penalty of perjury 
(28 U.S.C. 1746) that all information and documentation 
submitted with this form is true and correct. You also have 
authorized the release of any information from your records 
that USCIS may need to determine eligibility for the benefit 
you are seeking and consented to USCIS verification of such 
information. 

The Department of Homeland Security has the right to verify 
any information you submit to establish eligibility for the 
immigration benefit you are seeking at any time. Our legal 
right to verify this information is in 8 U.S.C. 1103, 1155, 
1184, and 8 CFR parts 103,204, and 205. To ensure 
compliance with applicable laws and authorities, USCIS may 
verify information before or after your case has been decided. 

Agency verification methods may include but are not limited 
to: review of public records and information; contact via 
written correspondence, the Internet, facsimile, or other 
electronic transmission or telephone; unannounced physical 
site inspections of residences and places of employment; and 
interviews. Information obtained through verification will be 
used to assess your compliance with the laws and to determine 
your eligibility for the benefit sought. 

Subject to the restrictions under 8 CFR part 1 03.2(b)(16), you 
will be provided an opportunity to address any adverse or 
derogatory information that may result from a USCIS 
compliance review, verification, or site visit after a formal 
decision is made on your case, or after the agency has initiated 
an adverse action which may result in revocation or 
termination of an approval. 

!Paperwork Reduction Act 

An agency may not conduct or sponsor an information 
collection and a person is not required to respond to a 
collection of information unless it displays a currently valid 
OMB control number. The public reporting burden for this 
collection of information is estimated at 40 hours per response 
for each application. 
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... ·. 

The estima~ed reporting burden for this collection of 
infonnation. the time for reviewing instructions and 
completing and submitting the fonn. Send commen~ 
regarding thi.s burden estimate or any other aspect of this 
collection ofinf9nnation, includi)lg suggestions for reducing 
thi.s bi,IJ"den, to: U.S. Citizenship and Immigration Services, 
Regulatory Products Division; Office of the Executive 
Secretariat, 20 Massachusetts Ave., N.W., Washington, D.C. 
20529-2020, OMB No. 1615-0061. Do not mail your 
application to this address. 

I 
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Department of Homeland Security 
U.S. Citizenship and Immigration Services 

Part 1. Information About Principal of the Regional Cent~r 

Name: Last 

In Care Of: 

Street Address/P.O. Box: 

City: 

Date of Birth 
(mmldd/yyyy): 

Web site address: 

Fax Number 
(inciude area code): 

I State: 

USC IS-assigned number for the Designated Regional Center (attach the 
Regional Center's most recently issued approval notice) 

Part 2. Application Type (Check one) 

D a. Supplement for the Fiscal Year Ending September 30, --· (YYYY) 

OMB No: 1615-0061; Expires 09/30/2012 

Form I-9Z4A, 
Supplement to Form 1-924 

I zip Code: 

Telephone Number 
(include area code): 

D b. S~Jpplement for a Series of Fiscal Years Beginning on October I,_ .. _. (YYYY) and Ending on September 30, __ (YYYY) 

Part 3. Information About the Regional Center 

(Use a continuation sheet, if needed, to provide information for additional management companies/agencies, regional center 
principals, agents, individuals, or entities who are or will be involved in the management, oversight, and administration of the regional 
center.) · 

A. Name of Regional Center: 

Street Address!P.O. Box: 

City: 

Web site 
Address: 

B. Name of Managing Company/Agency: 

·Street Address!P.O. Box: 

City: 

Web site 
Address: 

C. Name of Other Agent: 

Street Address!P.o. Box: 

City: 

Web site 
Address: 

IIIII 

State: 

F!IX Number 
(include area code): 

I State: 

Fax Number 
(include area code): 

I State: 

Fax Number 
(include area code): 

Zip Code: 

IZipCode: 

Telephone 
(include area code): 

I zip Code: 

Telephone 
(inclw!e area code): 
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Part 3. Information About the Regional Center (Continued) 

Answer the following questions for the time period identified in Part 2 of this form. Note: If extra space is needed to complete any 
item, attach a continuation sheet, indicate the item number, and provide the response. 

1. Identify the aggregate EB~5 capital investment and job creation has been the focus ofEB-5 capital investments sponsored through 
the regional center. (Note: Sep_arately identify jobs maintained through investments in 'll"oubled businesses.") 

---- . --

Aggregate EB-5 Capital Investment Aggregate Direct and Indirect Job Creation Aggregate Jobs Maintained 

·-

2. Identify each industry that has been the focus ofEB-5 capital inve.stments sponsored through the Regional Center, and the resulting 
. aggregate EB-5 capital investment and job creation. (Note: Separately identify jobs maint.ained through investments in "troubled 
businesses".) 

a. Inc!ustry Category Title: NAICS Code for the Industry Category 

------
Aggregate EB-5 Capital Investment: Aggregate Direct and Indirect Job Creation: Aggregate Jobs Maintained: 

! 

. b. Industry Category Title: NAICS Code for the Industry Category 

------
Aggregate EB-5 Capital Investment: Aggregate Direct and Indirect Job Creation: Aggregate Jobs Maintained: 

c. Industry Category Title: NAICS Code for the Industry Category 

------
Aggregate EB"5 Capital Investment: Aggregate Direct and Indirect Job Creation: Aggregate Jobs Maintained: 

3. Provide the following information for eachjob creating commercial enterprise located within the geographic scope of your 
regional center that has received EB-5 investor capital: 

a. Name of Commercial Enterprise: Industry Category Title: 

-
Address (Street Number and Name): City: State: Zip Code: 

' 

.. 
Aggregate EB-5 Capital Investment: Aggregate Direct and ·Indirect Job Creation: Aggregate Jobs Maintained: 

Does this EB-5 commercial enterprise serve as a vehicle for investment into other business entities that 0 No 0 Yes 
have or will create or maintain jobs for EB-5 purposes? 
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Part 3. Information About the Regional Center (Conti~uedJ. 

If yes, then identify the nam~ and address of each job creating business, as well as the amount of EB-5 capital investment and job 
creation/maintenance associated with each job creating business. 

... 
industry Category Title: (1) Business Name: 

Address (Street Number and Name): City: State: Zip Code: 

EB-5 Capital Investment: Direct and Indirect Job Creation: Jobs Maintained: 

(2) Bi.lsiitess Name Industry Category Title: 

.. 
Address (Street Number and Name): City: State: Zip Code: 

.. 

EB-5 C:.tpital Investment: Direct and Indirect Job Creation: Jobs Maintained: 

b. Name of Commercial Enterprise: Industry Category Title: 

--~ . 

Address (Street Number and NaiTie): City: State: Zip Code: 

Aggregate EB-5 Capital Investment: Aggregate Direct apd Indir~ct Job Creation: Agg'r~gate Jobs Maintained: 

Does this EB-5 commercial enterprise serv·e as a vehicle for investment into other business entities that 
D No DYes llave or will create or maintain jobs for EB-5 purposes? 

f yes, then identify the name and address of each job creating business, as well as the amount of EB.5 capital investment and job 
reationlmaintenance associated with each job creating busi_ness. 

(1) Business Name: Industry Category Title: 

.. 

Address (Street Number and Name): City: State: Zip Code 

EB-5 Capital Investment Direct and 'Indirect Job Creation Jobs Maintained 
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' Part 3. Information About the Regional Center (Conti~~ed) 

(2) Business Name: Industry Category Title: 

Address (Street Number and Name): City: State.: ' Zip Code: 

EB-5 Capital Investment: Direct and I11direct Job Creation: Jobs Maihtaiped: 

., 

-- . 

C• Name ofCommerciaJ Enterprise: Industry Category Title: 

Address (S~eet Number and Name): City: State: Zip Code: 

r-

Aggregate EB-5 Capital Investment: Aggregate Direct an~ lt:~direct Job Cre~#on: Aggregate Jobs Maintained: 

Does this EB-5 commercial enterprise serve as a vehicle for investment into other business entities D No DYes that have or will create or maintain jobs for EB-5 purposes? 

If yes, then identify the name and address of each job 'creating business, as·well as the amount of EB-5 capital investment and job 
creation/maintenance associated with each job creating business, 

' (1) Business Name: Industry Category Title: 

Address (Street Number and Name): City: State: Zip Code: 

·~ 

EB-5 Capital Investment: Direct and Indirect Job Creation: Jobs Maintained: 

.. -

(2) Business Name: Industry Category Title: 

Address (Street Number and Natne): City: State: Zip Code: 

EB-? Capit~l Investment: Direct and Indirect Job Creation: Jobs Mait:~tained: 
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Part 3. Information About the Regional Center (Continued) 

d. Name of Commercial Enterprise: Industry Category Title: 

Address (Street Number and Name): City: State: Zip Code: 

Aggregate EB-5 Capital Investment: Aggregate Direct and Indirect Job Creation: Aggregate Jobs Maintained: 

I 

Does this EB.5 commercial enterprise serve as a vehicle for investment into other business entities 
that have or will create or maintain jobs for EB-5 purposes? DYes 

If yes, then identify the name and address of each job creating business,~ well as the amoUnt ofEB-5 capital i.IiveStrnent and 
job creation/maintenance associated with each job creating business. 

(1) Business Name: Industry Category Title: 

Address (Street Number and Name): City: State: Zip Code: 

EB-5 Capital investment: Direct and IndirectJob Creation: Jobs Maintained: 

(2) Business Name: Industry Category Title: 

Address (Street Number and Name): City: State: Zip ~ode: 

EB-5 Capital Investment: Direct and Indirect Job Creation: Jobs Maintained: 

e. Name ofCommercial Enterprise: Industry Category Title: 

Address Street Number and Name: City: State: Zip Code: 

Aggregate EB-5 Capital Investment: Aggregate Direct and Indirect Job Creation: Aggregate Jobs Maintained: 

Does this EB-5 commercial enterprise serve as a vehicle for investment into other business entities · 
that have or will create or maintain jobs for EB-5 pilrposes? 0 No 0 Yes 

Fonn l-924A (I J!l3/JO) PageS 
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Part .3. Information About the Regional Center (Continued) 

~ --

If yes, tl)en identi-fy the name and address of each job creating business, as well as the a,mount of EB:s capital investment and 
job creation/maintenance associated_with each. job creatin~ business. 

-·-

(1) Business Name: . Industry Category Title: 

-
Address (Street Number and Name): City: State: Zip Code: 

EB-5 Capital Investment: Direct and IndirectJob Creation: Jobs Mamtained: 

(2) Business Name: Indi.J.stry Category Title: 
-

Address(Street Number and Name): City: State: Zip Code: 

EB-5 Capital Investment: Direct and Indirect Job Creation: Jobs Maintained: 

4 •. Provide the total number of approved, denied and revoked Form I-526 petitions filed by EB-5 investors making capital 
investments sponsored by the regional center. (Note: If an adverse action was ultimately reversed and the petition was approved, 
then flote the case as approved.) 

Form 1-526 Petition Final Case Actions 

Approved 
~ 

Denied Revoked 

·. 
. . 

S. Provide the total number of approved, denied and revoked Form 1-829 petitions filed by EB-5 investors making capital 
investments sponsored by the regional center. (Note: If an adverse action was ultimately reversed and the petition was approved, 
then note the case,as approved.) 

Form 1-829 Petition Final Ca.se Actions 

Approved Denied Revoked 

NOTE: USC IS may require case-specific data relating to individual EB-5 petitions and the job creation determination and filrt_her 
information regarding the allocation methodologies utilized by a region~] center in certain instances in order to verify the aggregate 
data provided above. 
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Part 4. Applicant SignatUre R~ad the information on pe11:alties in th~-instructions before completing this section. If 
someone helped_You prepare this petition, he or she· must compete Part 5. 

I certify, under penalty ofpetjury under the laws of the United .States of America, that this supplemental form and the evidence 
submitted with it are all true and correct. I authorize the release of any information from my records that U.S. Citizenship and 
Immigration Services needs to determine eligibility for the benefit being sought. I also certify that I have authority to act on behalf of 
the Regional Center. 

.. . . . 

Signature of Applicant Printed Name of Applicant · Date (mmlddlyyyy) 

Daytime Phone Number E-Mail Address · 
(Area/Country Codes) 

.. 

RelatioQsbip to tbe Regional Center Entity {Managing Member, President, CEO, etc.) 

"" -

Part 5. Signature of Person Preparing This Form, If Other Than Above (Sign Below) 

I declare that I prepared this form using inform.ation provided by someone with authority to act on behalf of the Regional Center, and 
the answers and information are those provided by the Regional Center. 

Attorney or Representative: In the event of a Request for Evidence (RFE), may the USCIS contact 
you by Fax or E-mail? 

Signature of Preparer Printed Name of Preparer 

. 

Firm Name and Address 

-
I 

Daytime Phone Number Fax Number (Areal E-M~il Address 
(Area/Country Codes) Country Codes) 

0 No 0 Yes 

Date (mmldd/yyyy) 
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Department of Homeland Security 
U.S. Citizenship and Immigration Services 

jwhat Is the Purpose of This Form? 

This form is used to demonstrate a Regional Center's 
continued eligibility for the Regional Center designation. Each 
designated Regional Center entity must file a Form I-924A for 
each fiscal year (October 1 through September 30) within 90 
days after the end of the fiscal year (on or before December 
29) of the calendar year in which the fiscal year ended. 

Failure to timely file a Form 1-924 Supplement for each fiscal 
year in which the regional center has been designated for 
participation in the Immigrant Investor Pilot Program will 
result in the issuance of an intent to terminate the participation 
of the regional center in the Pilot Program, which may 
ultimately result in the termination of the approval and 
designation of the regional center. 

jwho May File This Form? 

This form may be filed by an individual who has the executive 
or managerial authority to act on behalf of the Regional Center 
with respect to the Regional Center's designation. 

Filing Instructions for Form I-924A 

Provide a detailed statement which describes for the last ftscal 
year, (and prospectively if noted): 

A. The aggregate amount of EB-5 alien capital invested 
through your regional center [Form I-924A 
Supplement, Part 3, No. 1]; 

B. The aggregate number of new direct and/or indirect 
jobs created by EB-5 investors through your regional 
center [Form I-924A Supplement, Part 3, No. 1] ; 

C. The aggregate number of jobs "maintained" jobs by 
EB-5 capital investments into a ''troubled business" 
through your regional center, if applicable [Form 
I-924A Supplement, Part 3, No. 1]; 

D. The industry(s) that have been the focus ofEB-5 
capital investments sponsored through the regional 
center, and the resulting aggregate EB-5 capital 
investment and job creation. (Note: Separately identify 
jobs maintained through investments in ''troubled 
businesses") [Form 1-924 Supplement, Part 3, No. 2]; 

OMB No. 1615-0061; Expires 09/30/2012 

Instructions for Form I-924A, 
Supplement to Form 1-924 

E. The names, addresses, and industry category title of 
each job creating commercial enterprise located within 
the geographic scope of your regional center that has 
received alien investor capital. Also, provide the 
aggregate amount of EB-5 capital investment, the 
aggregate number of new direct and/or indirect jobs 
created by EB-5 investors, and if applicable, the 
aggregate number of jobs that have been ''maintained" 
through EB-5 capital investments into a ''troubled 
business," for each commercial enterprise located 
within the geographic scope of your regional center 
[Form I-924A Supplement, Part 3, No. 3]; 

F. If the EB-5 commercial enterprise(s) serve as a vehicle 
for investment into other business entities that have or 
will create or maintain jobs for EB-5 purposes, then 
please identify the names, addresses, amount of EB-5 
capital investment, and the number of jobs created or 
maintained by the actual job creating businesses 
through EB-5 investments [Form I-924A Supplement, 
Part 3, No. 3]; 

G. The total number of approved, denied, or revoked Form 
1-526 petitions filed by EB-5 alien investors, for capital 
investments sponsored through your regional center 
[Form I-924A Supplement, Part 3, No.4]; 

H. The total number of approved, denied, or revoked Form 
1-829 petitions filed by EB-5 alien investors, for capital 
investments sponsored through your regional center 
[Form I-924A Supplement, Part 3, No. 5]; 

NOTE: USCIS may require case-specific data relating to 
individual EB-5 petitions and the job creation determination 
and allocation methodologies utilized by a regional center in 
certain instances in order to verify the aggregate data provided 
A-H on Page 1. 

I General Evidence 

Translations. Any document containing foreign language 
submitted to USCIS must be accompanied by a full English 
language translation which the translator has certified as 
complete and accurate, and by the translator's certification that 
he or she is competent to translate from the foreign language 
into English. 

Fonn J-924A lnstJUctions (11123/10) 
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Copies. Unless specifically required that an original 
document be filed with an application or petition, an ordinary 
legible photocopy (standard 8 1/2 x 11 letter size) may be 
submitted. Original documents submitted when not required 
will remain a part of the record. 

I where To File? 

Submit Form l-924A and all supporting documentation to: 

For direct mail, send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-5 Processing Unit 
P.O. Box 10526 
Laguna Niguel, CA 92607-0526 

For non-U.S. Postal Service deliveries (e.g., private couriers), 
send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-5 Processing Unit 
24000 Avila Road, 2nd Floor 
Laguna Niguel, CA 92677 

I What Is the Filing Fee? 

There is no filing fee for filing Form I-924A. 

'Address Changes 

If you change your address and you have a Form I-924A 
application pending with USCIS, you may change your 
address by sending notification to: 

For direct mail, send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-5 Processing Unit 
P .0. Box 10526 
Laguna Niguel, CA 92607-0526 

For non-U.S. Postal Service deliveries (e.g., private couriers), 
send to: 

U.S. Citizenship and Immigration Services 
California Service Center 
Attn: EB-5 Processing Unit 
24000 Avlla Road, 2nd Floor 
Laguna Niguel, CA 92677 

!Processing Information 

Acceptance. Any application that is not signed. will be 
rejected with a notice that it is deficient. You may correct the 
deficiency and resubmit the application. However, an 
application is not considered properly filed until accepted by 
USC IS. 

Initial processing. Once Form I-924A has been received, it 
will be checked for completeness, including submission of the 
required initial evidence. If you do not completely fill out the 
form or file it without required initial evidence, USCIS may 
initiate proceedings to terminate your Regional Center's 
designation under the Immigrant Investor Pilot Program. 

Requests for more information or interview. We may 
request more information or evidence. We may also request 
that you submit the originals of any copy. We will return these 
originals when they are no longer needed. 

Use of Information. The information collected through the 
Form I-924A permits USCIS to determine whether the 
Regional Center continues to serve the purposes of the 
Immigrant Investor Pilot Program. USCIS may initiate 
termination proceedings to terminate a Regional Center's 
designation for participation in the Immigrant Investor Pilot 
Program if a Regional Center fails to submit the information 
required by this form, or upon a determination that the 
Regional Center no longer serves the purpose of promoting 
economic growth, including increased export sales, improved 
regional productivity, job creation, and increased domestic 
capital investment. 
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I USCIS Forms and Information 

To order USCIS fonns, call our toll-free number at 
1-800-870-3676. You can also get USCIS fonns and 
infonnation on immigration laws, regulations, and procedures 
by telephoning our National Customer Service Center at 
1-800-375-5283 or visiting our Internet Web site at 
www.uscis.gov. 

To make an inquiry or ask a question about the Regional 
Center Program you may send an e-mail to: 
USCIS.ImmigrantlnvestorProgram@dhs.gov 

USCIS Compliance Review and Monitoring 

By signing this fonn, you have stated under penalty of peJjury 
(28 U.S.C. 1746) that all infonnation and documentation 
submitted with this fonn is true and correct. You also have 
authorized the release of any infonnation from your records 
that USCIS may need to detennine eligibility for the benefit 
you are seeking and consented to USCIS verification of such 
infonnation. 

The Department of Homeland Security has the right to verify 
any infonnation you submit to establish eligibility for the 
immigration benefit you are seeking at any time. Our legal 
right to verify this infonnation is in 8 U.S.C. 1103, 1155, 
1184, and 8 CFR parts 103, 204, and 205. To ensure 
compliance with applicable laws and authorities, USCIS may 
verify infonnation before or after your case has been decided. 

Subject to the restrictions under 8 CFR part 103.2(b)(16), you 
will be provided an opportunity to address any adverse or 
derogatory infonnation that may result from a USCIS 
compliance review, verification, or site visit after a fonnal 
decision is made on your case or after the agency has initiated 
an adverse action which may result in revocation or 
tennination of an approval. 

jPaperwork Reduction Act 

An agency may not conduct or sponsor an infonnation 
collection and a person is not required to respond to a 
collection of infonnation unless it displays a currently valid 
OMB control number. The public reporting burden for this 
collection of infonnation is estimated at 3 hours per response 
for Fonn I-924A. 

The estimated reporting burden for this collection of 
infonnation includes the time for reviewing instructions and 
completing and submitting the fonn. Send comments 
regarding this burden estimate or any other aspect of this 
collection of infonnation, including suggestions for reducing 
this burden, to: U.S. Citizenship and Immigration Services, 
Regulatory Products Division, Office of the Executive 
Secretariat, 20 Massachusetts Ave., N.W., Washington, D.C. 
20529-2020, OMB No. 1615-0061. Do not mail your 
appUcation to this address. 
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OMB No. 1615-0045; Expires 04/30/2011 
I 

Department of Homeland .Security 1-829, Petition by Entrepreneur 
U S Citizensl!ip and Immigration Services .. to Remove Conditions .. .. 

Do not write in this block- For USCIS use only (Except G-28 Block Below) 

D Applicant Interviewed Acti.on Block Fee Receipt 

·, 

To be completed by Attorney or Representative, if any 

D G-28 is aJ;tached 
Attorney's State License No. 

Remarks: 

START HERE- Type or print in black ink. 

Part 1. Information About You 

~--------------~ 
Form 1-526 Receipt Number 

Given · Middle 

A# (if any) 

Family 
Name "'----,...--------------,.--....;...---'Name .._,_. ____________ ___,~Name 

Address: 

In care of 

Numberand.---~------------------------------------------------------~ 

Street Apt.# '-'---'--'--' 

State or 
City "'----------------------------' Province "'-----------------------------------------' 

Country 

Date of Birth 
(r,nm/ddlyyyy) 

r-------------..-.....__,...--------, Zip/Postal r-..;.;...;.--"---..,..-"'-11 Daytime I 
.._,_. ______________ ____J Code Phone# ~... ___ ......... ,...--...;...;............, 

I 
Country 
of Birth 

U.S. Social Security# I 
(ifany) . . 

Since becoming a conditional permanent:resident, have you ever been arrested, cited, charged, indicted, convicted, fined, or imprisoned 
for breaking or violating any law or ordinance (excluding traffic regulations}, or committed any crime for which you were not arrested? 

[J Yes . CJ No . (If yes, explain on separate sheet(s) ofpaper, including disposition, if any.) 

Part 2. BaSis for Petition (C~~ck o~e) 

a. D My conditional permanent residence is based on an investment in a commercial enterprise. 
b. D Reserved. 

c. D Reserved. 

d. 0 I am a conditional permanent resident spouse or child of an entrepre.ne~J:, anc:t I am unable to be included in a Petition by 
Entrepreneur to Remove Conditions (Form I-829) filed by my conditionai resident spouse or parent. 

e. 0 I am a conditional permanent resident spouse or child ofan entrepreneur who is deceased. 

Part 3. Information About Yog.r.Husband or·Wife 

Family Given · Middle 
Name L---..,.----,.---------....J· Name '--------~---...~Name 

Gender 
0
D Male Date of Birth Date ofMa·rri.age 1· 

Female (mrnldd/yyyy) (mm/dd/yyyy) . 

Other names used (including maiden name or aliases) 

A# 
(If any) 

Current I 
Immigration Status 

1 is your current immigration status based 
· on the petitioner's current status? 

0 Yes 

D No. 
RECEIVED: RESUBMITTED: RELOCATED: SENT RECD 

IIIIII~IIII~IIDIIm~IIIDII 
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Part 4. Children 
Family 
Name 

A# 1 Current Immigration 1 J Date of Birth 
(if any) Status . (mm/ddlyyyy) 

Family Given Middle 
Name Name Name 

~:any) I 1 Current 
. ImmtgratiOn Status 

1 Date of Birth 
(mm/dd/yyyy) 

Family Given Middle 
Name Name Name 

A# 1 Current Date of Birth 
(if any) · . ImmigratiOn Status (minlddfyyyy) 

Family ·Given Middle 
Name Name Name 

A# 1 Current Date of Birth 
(if any) . Immtgratton Status (mm/dd/yyyy) 

Family Given Middle 
Name Name Name 

1 Date of Birth A# 1 Current 
(ifany) Immtgratton Status· (mm/dd/yyyy) 

Family 
Name 

A# 
I 1 Current Date of Birth I (if any) Immtwat10n Status (mm/dd/yyyy) ... 

Part 5. InforniaftonAbout Your Commercial EnterpJise 

Type of Enterprise (Check one): 

0 New commercial enterprise resulting from the creation of a new business. 

D New commercial enterprise resulting from the reorganization of an existing business. 

D New commercial enterprise resulting from a capital investment in an existing business. 

I Living with D Yes 

you? D No 

Living with D Yes 

you? D No 

D'Yes 
Living with 
you? D No 

D Yes Living with 
you? D No 

Living with D Yes 

you? No 

D Yes .I Living with 
you? D No 

Kind of Business (Be as specific as possible): '-----------------'--------------"------~ 

Amount of 
Date Business Established (mmldd/yyyy) Initial Investment 

Date of Initial Investment (mmlddlyyyy) % of Enterprise You Own 

Number offull-time ~mployees in enterprise in Un.ited St~tes (exdudi.~g you, your spouse, sons, and daughter!l): 

At the time of your initial investment: ._1 ______ _,1 Presently: I._ _____ _,J Difference:. I._-_____ _. 

Ho~ many of these new jobs were created by your investment? 

IIIII~~IIIII~IIIIIW~IIIII~IIIIIII Fonn 1-879 (Rev. 11/23/10) Y Page 2 
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Part 5. Information About Your Commercial Enterprise (continued) 

Subsequent Investment in the Enterprise: 

Date of Investment Amount of Investment Type of Investment 

Provide t,he gross and net incomes generated annually by the commercial enterprise since your initial investment. Include all income 
generated up to date during the preSent year. 

Year Gross Income Net Income 

Has your commercial enterprise filed for bankruptcy, ceased business operations, or have any changes in its business organization 

or ownership occurred since the date of your initial investment? []Yes (Explain on separate sheet) 0 No 

Has your commercial emel])rise sold any corporate assets, shares, property, or had any capital withdrawn since the date of your initial 

inv~stment? 0 Yes (Explain on separate sheet) 0 No 

. Part 6. Signature (Read the information on penalties in the instructions before. completing this section.) 

I certify, under penalty of perjury under the laws of the United States of America, that this petition and the evidence S\lbmitted with it is 
all true and correct. I further certify that the investmetlt. was made in accordance with the laws ofth~ United States anci was nqt for the 
purpose of-evaciing United Sta,tes immigration Jaws. I also aut,ho,rize the release of any information from 111Y records that the U.S. 
Citizenship and Immigration Services needs to determine eligibility for t,he benefit being ~ought. 

Signature of Applicant 

NOTE: If you do not completely fill out this form or fail to submit any required documents listed in the instructions, you may 
not be found eligible for the requested benefit a.,d this petition may be denied. 

Part 7. Signature of Person Preparing Form, If Other Than Above 

l declare thatl prepared this petition at the request of the abQve person and it is based on all information of which I have knowledge. 

Signature Print Name Date 

I .I ~I ____, 

Firm Name and Address (Include Telephone NL!ffib~r with Area Code and E·Mail Address.) 

Fonn 1-829 (Rev. 11123/10) Y Page 3 
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Department of Homeland Security 
U.S. Citizenship and Immigration Services 

OMB No. }615-0045; Expires 04/30/2011 

Instructions for 1-829, Petition by 
Entrepreneur to Remove Conditions 

Instructions 
Read these instructions carefully to properly complete this form. If you need more space to complete an answer, use a 
separate sheet of paper. Write your name and Alien Registration Number (A-Number), if any, at the top of each sheet of paper 
and indicate the part and number of the item to which the answer refers. Also, note the filing fee for Form 1-829 is $3,750 plus 
an $85 biometric fee, if required. For more information, see "What is the Filing Fee?" on Page 3. 

I What Is the Purpose of Form 1-829? 

This form is for a conditional permanent resident who 
obtained such status through entrepreneurship to petition to 
the U.S. Citizenship and Immigration Services (USCIS) to 
remove the conditions on his or her residence. 

I When Should I Use Form 1-829? 

You must file this petition during the 90 days 
immediately before the second anniversary of the date 
that you obtained conditional permanent resident status. 
This is the date your conditional permanent residence 
expires. 

Effect of Filing 

Filing this petition extends your conditional permanent 
residence for six months. You will receive a filing receipt that 
you should carry with your Permanent Resident Card. If you 
travel outside the United States during this period, you may 
present your Permanent Resident Card and the filing receipt 
in order to be readmitted. 

Effect of Not Filing 

If this petition is not filed, you will automatically lose your 
permanent resident status as of the second anniversary ofthe 
date that you were granted conditional status. As a result, you 
will become removable from the United States. If your failure 
to file was for good cause and due to extenuating 
circumstances, you may file your petition late with a written 
explanation and request that USCIS excuse the late filing. 

I Who May File Form 1-829? 

If you were granted conditional permanent resident status 
through entrepreneurship, use this form to petition for the 
removal of those conditions. You may include your 
conditional permanent resident spouse and children in your 
petition, or they may file separately subsequent to your 
petition. If filing subsequently, attach a copy of Form 1-797, 
Notice of Action, relating to the principal's petition. 

If you obtained conditional permanent resident status through 
your entrepreneur spouse or parent, and your spouse or parent 
has died, you may use this form to petition for removal of the 
conditions. 

I General Instructions 

Step 1. Fill Out Form 1-829 

1. Type or print legibly in black ink. 

2. If extra space is needed to complete any item, attach a 
continuation sheet, indicate the item number, and date and 
sign each sheet. 

3. Answer all questions fully and accurately. State that an 
item is not applicable with "N/A." If the answer is none, 
write "None." 

Step 2. General Requirements 

You must file your petition with: 

1. Permanent Resident Card (Form 1-551). 

A. A copy of your Permanent Resident Card and, if 
applicable; and 

B. A copy of the Permanent Resident Card of your 
conditional permanent resident spouse and each of your 
conditional permanent resident children included in 
your petition. 

2. Evidence of the Commercial Enterprise. Submit the 
following types of evidence with your petition (Label each 
type of evidence): 

A. Evidence that you established a commercial enterprise. 
Such evidence includes, but is not limited to, Federal 
tax returns; 

B. Evidence that you invested or were actively in the 
process of investing the amount of capital required for 
the location of your enterprise. Such evidence includes, 
but is not limited to, an audited financial statement; and 
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C. Evidence that you sustained your enterprise and your 
investment in that business throughout your period of 
conditional permanent residence. Examples of such 
evidence include: 

1. Invoices and receipts; 

2. Bank statements; 

3. Contracts; 

4. Business licenses; and 

5. Federal or State income tax returns or quarterly tax 

statements. 

D. Evidence of the number of full-time employees at the 
beginning of the investment and at present. Such 
evidence includes but is not limited to: 

I. Payroll records; 

2. Relevant tax documents; and 

3. Form I-9s. 

3. If you are filing as a spouse or child whose entrepreneur 
spouse or parent has died, submit the following with your 
petition: 

A. Your spouse's permanent resident card; 

B. Your spouse's death certificate; and 

C. Evidence that the conditions set forth above in 
"Evidence of the Commercial Enterprise" have been 
met. 

4. Biometrics Services 

You will have your photograph, fingerprint, and signature 
taken by USCIS. When you file Form I-829, USCIS will 
notify you in writing of the date, time, and location where 
you must go for the required biometrics services. Failure to 
appear for the biometrics services may result in a denial of 
your application. 

NOTE: Because USCIS is now taking photographs of 
applicants, you no longer need to submit two passport­
style photos. 

S. Criminal History 

A. If you have ever been arrested or detained by any law 
enforcement officer for any reason, and no charges 
were filed, submit: 

i. An original official statement by the arresting 
agency or applicable court order confirming that 
no charges were filed. 

B. If you have ever been arrested or detained by any Jaw 
enforcement officer for any reason, and charges were 
filed, or if charges were filed against you without an 
arrest, submit: 

i. An original or court-certified copy of the complete 
arrest record, and/or disposition for each incident 
(e.g., dismissal order, conviction record, or 
acquittal order.) 

C. If you have ever been convicted or placed in an 
alternative sentencing program or rehabilitative 
program (such as a drug treatment or community 
service program), submit: 

i. An original or court-certified copy of the 
sentencing record for each incident; and 

ii. Evidence that you completed your sentence, 
specifically: 

a. An original or certified copy of your probation 
or parole record; or 

b. Evidence that you completed an alternative 
sentencing program or rehabilitative program. 

D. If you have ever had any arrest or conviction vacated, 
set aside, sealed, expunged, or otherwise removed 
from your record, submit: 

i. An original or court-certified copy of the court 
order vacating, setting aside, sealing, expunging, 
or otherwise removing the arrest or conviction; or 

ii. An original statement from the court that no record 
exists of your arrest or conviction. 

NOTE: Unless a traffic incident was alcohol or drug 
related, you do not need to submit documentation for 
traffic fines and incidents that did not involve an actual 
arrest if the only penalty was a fine of Jess than $500 
and or points on your driver's license. 

I Where To File? 

Regardless of the location of the new commercial enterprise, 
file Form 1-829 to: 

USCIS California Service Center 
P.O. Box 10526 
Laguna Niguel, CA 92607-0526 
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I What Is the Filing Fee? 

The filing fee for Form 1-829 is $3,750. 

The fee for biometric services is $85. 

You may submit one check or money order for both the 
petition and biometric services, for a total of$3,835. 

NOTE: Each conditional resident dependent, eligible to be 
included on the principal applicant's Form 1-829 and listed 
under Part 3 or Part 4 of Form I-829, is required to submit an 
additional biometric services fee of$85. 

The fees must be submitted in the exact amount. It cannot be 
refunded. Do not mail cash. 

Use the following guidelines when you prepare your check or 
money order for the Form I-829 fee: 

1. The check or money order must be drawn on a bank or 
other financial institution located in the United States and 
must be payable in U.S. currency; and 

2. Make the check or money order payable to U.S. 
Department of Homeland Security, unless: 

A. If you live in Guam, make it payable to Treasurer, 
Guam. 

B. If you live in the U.S. Virgin Islands, make it payable 
to Commissioner of Finance of the Virgin Islands. 

NOTE: Spell out U.S. Department of Homeland Security; do 
not use the initials "USDHS" or "DHS." 

Notice to Those Making Payment by Check. If you send us 
a check, it will be converted into an electronic funds transfer 
(EFT). This means we will copy your check and use the 
account information on it to electronically debit your account 
for the amount of the check. The debit from your account will 
usually take 24 hours, and will be shown on your regular 
account statement. 

You will not receive your original check back. We will 
destroy your original check, but we will keep a copy of it. If 
the EFT cannot be processed for technical reasons, you 
authorize us to process the copy in place of your original 
check. Ifthe EFT cannot be completed because of insufficient 
funds, we may try to make the transfer up to two times. 

How to Check lfthe Fees Are Correct 

The form fee on this form is current as the the edition date 
appearing in the lower right corner of this page. However, 
because USCIS fees change periodically, you can verify if the 
fees are correct by following one of the steps below: 

1. Visit our Web site at www.uscis.gov, select "Immigration 
Forms," and check the appropriate fee; 

2. Review the Fee Schedule included in your form package, 
if you called us to request the form; or 

3. Telephone our National Customer Service Center at 
1-800-375-5283 and ask for the fee information. 

I Address Changes 

If you change your address and you have an application or 
petition pending with USCIS, you may change your address 
on-line at www.uscis.gov, click on "Change your address with 
USCIS" and follow the prompts, or you may complete and 
mail Form AR-11, Alien's Change of Address Card, to: 

U.S. Citizenship and Immigration Services 
Change of Address 
P.O. Box 7134 
London, KY 40742-7134 

For commercial overnight or fast freight services only, mail to: 

U.S. Citizenship and Immigration Services 
Change of Address 
1084-1 South Laurel Road 
London, KY 40744 

I Processing Information 

Any Form 1-829 that is not signed or accompanied by the 
correct fee, will be rejected with a notice that Form 1-829 
is deficient. You may correct the deficiency and resubmit 
Form I-829. An application or petition is not considered 
properly filed until accepted by USCIS. 

Initial processing 

Once Form 1-829 has been accepted, it will be checked for 
completeness, including submission of the required initial 
evidence. If you do not completely fill out the form, or file it 
without required initial evidence, you will not establish a basis 
for eligibility and we may deny your Form I-829. 
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Requests for more information or interview 

We may request more information or evidence, or we may 
request that you appear at a USCIS office for an interview. 
We may also request that you submit the originals of any 
copy. We will return these originals when they are no longer 
required. 

Decision 

The decision on Form 1-829 involves a determination of 
whether you have established eligibility for the requested 
benefit. You will be notified of the decision in writing. 

jusCIS Forms and Information 

To order USCIS forms, call our toll-free number at 
1-800-870-3676. You can also get USCIS forms and 
information on immigration laws, regulations, and procedures 
by telephoning our National Customer Service Center at 
1-800-375-5283 or visiting our Internet Web site at www. 
uscis.gov. 

As an alternative to waiting in line for assistance at your local 
USCIS office, you can now schedule an appointment through 
our Internet-based system, lnfoPass. To access the system, 
visit our Web site. Use the lnfoPass appointment scheduler 
and follow the screen prompts to set up your appointment. 
lnfoPass generates an electronic appointment notice that 
appears on the screen. 

I Penalties 

If you knowingly and willfully falsify or conceal a material 
fact or submit a false document with your Form 1-829, we will 
deny your Form I-829 and may deny any other immigration 
benefit. 

In addition, you will face severe penalties provided by law and 
may be subject to criminal prosecution. 

I Privacy Act Notice 

We ask for the information on this form, and associated 
evidence, to determine if you have established eligibility for 
the immigration benefit for which you are filing. Our legal 
right to ask for this information can be found in the 
Immigration and Nationality Act, as amended. We may 
provide this information to other government agencies. Failure 
to provide this information, and any requested evidence, may 
delay a final decision or result in denial of your Form I-829. 

lusCIS Compliance Review and Monitoring 

By signing this form, you have stated under penalty of perjury 
(28 U.S.C.1746) that all information and documentation 
submitted with this form is true and correct. You also have 
authorized the release of any information from your records 
that USCIS may need to determine eligibility for the benefit 
you are seeking and consented to USCIS verification of such 
information. 

The Department of Homeland Security has the right to verify 
any information you submit to establish eligibility for the 
immigration benefit you are seeking at any time. Our legal 
right to verify this information is in 8 U.S.C. 1103, 1155, 
1184, and 8 CFR parts 103, 204, 205, and 214. To ensure 
compliance with applicable laws and authorities, USCIS may 
verify information before or after your case has been decided. 
Agency verification methods may include, but are not limited 
to: review of public records and information; contact via 
written correspondence, the Internet, facsimile or other 
electronic transmission, or telephone; unannounced physical 
site inspections ofresidences and places of employment; and 
interviews. Information obtained through verification will be 
used to assess your compliance with the laws and to determine 
your eligibility for the benefit sought. 

Subject to the restrictions under 8 CFR part 103.2(b)(16), you 
will be provided an opportunity to address any adverse or 
derogatory information, that may result from a USCIS 
compliance review, verification, or site visit after a formal 
decision is made on your case or after the agency has initiated 
an adverse action which may result in revocation or 
termination of an approval. 

I Paperwork Reduction Act 

An agency may not conduct or sponsor an information 
collection and a person is not required to respond to a 
collection of information unless it displays a currently valid 
OMB control number. The public reporting burden for this 
collection of information is estimated at I hour, 5 minutes per 
response, including the time for reviewing instructions, and 
completing and submitting the form. Send comments 
regarding this burden estimate or any other aspect of this 
collection of information, including suggestions for reducing 
this burden, to: U.S. Citizenship and Immigration Services, 
Regulatory Products Division, Office of the Executiv!! 
Secretariat, 20 Massachusetts Avenue, N.W., Washington, DC 
20529-2020. OMB No. 1615-0045. Do not mail your 
application to this address. 
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