Degree Requirements

~ n Nurses, Medical Technologists and Medica
| Technlmans requ're less than a baccalaureate
degree for minimum entry into the field

1 Anursing degree is called a Bachelors of Nursmg

butis not generally considered to be equivalentto

a 4 year Bachelors Degree.

~ n Incertain instances spec|alty nurse positions may-
qualify as H1B. -

n Physical Therapists, Occupational Therapists and
Physician’s Assistants reqwre 3 baccalaureate
“degree

- Speech Language Pathologists & Aud|o|og|sts
~ require a Masters degree

oooooooooooooooooooooooooooooooooooo



Licensing Requirements \

fihe occupatron (not the duties) requrres a license he
alenmust.

‘s Have apemanentloense, or
1 Havea temporary license, or

- Be elrgrble for erther permanent ||cense except for
w administrative reasons, .9. need Social Security#
oo need DHS permrssron to be employed

o Does not include takrng Ircensng tests or exams

unless the beneficiary has a temporary or provisional
icense which allows the beneficiary to fully perform
the duties with or without supervision
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Identitying Licenses

m Temporary or provisional licenses normally are
titled as such and may have requirements stated
~ onthe license that need to be completed before 2
~ permanentlicense can be issued.

n However, a few permanent licenses may also st
requirements to be completed for a extension of
the license and they normally do not have the
word ‘permanent’in the title.
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Temporary or Provisional License

n [fatemporary license is available In the state of

~ employment, and the alien is allowed to ful
- perform the duties of the occupation witho

permar

be grar

y
ta

ent license, then H-1B classificatior
ted. * B

may

n Where licensure Is required in an occupation,
~ approve the petition for one year or for the
period that the temporary license is valid,
~ Whichever is longer -

AILA Doc. No. 16021202. (Posted 02/12/16)



- Permanent Licenses

n A pefition can be approved up to t'f'iree*years for
beneficiary’s who have permanent licenses -

| Remember although they are permanent
icenses, they wil still have an expiration date anc |
may have rengwal requirements listed.

1 Expiration 'dates on Permanent Iicenees have no
~bearing on validity dates given. Approval can be
- Uptothree years

222222222222222222222222222222222222
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Teachers
 Public school teachers require teaching credentials

* aUnifledScholDistcs

" u Private schools do not require a teaching credential

o Parochial Schools

- n Special Education Teachers '

u Require a special certification

AILA Doc. No. 16021202. (Posted 02/12/16)
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Teachers

r Must De teachmg |n the area that the credential |s
issued '

 [fissued an emergency credent|al only grantf
an increment of one- year
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Certified Health Care Workers
~ u Certfication s notto be confused with licensing.

r Licenses required by certain occupations are
- Issued by the state.

 n Certfcations required by certan healt
-~ occupations are also issued by the state.

a Dorit confusethe fifle Teaching Certicate
- (credential) which is actually a license,

‘ AILA Doc. No. 16021202. (Posted 02/12/16)
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- Uncertified Health-Care Workers

On or after July 26, 2004, if an alien seeks admission
to the U.S., a change of status, or an extension of
stay, the alien must provide evidence of health care
worker certfication if the primary purpose for coming
o or remaining in the U.S. is employment in of the
affected health care occupatlons

22222222222222222222222222222222222
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Uncertified Health-Care Workers

Unless properly documented, alins in
-~ seven (7) fields are inadmissible to the

-~ under section 212(a)(5)(C) of the Act as uncertif

~ healthcare workers:

Nursing
Physical Therapy
Occupational Therapy

Medical Technology
Medical Technician
Physician’s Assistant

United S

Speech Language Pathology & Audiology

e following -

aes

ed
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Uncertified Health Care Workers

 [n this category nUrses mclude

' Llcensed practical nurses

s Licensed vocational nurses

1 Registered nurses -

1 Medica

W Labora

1 Medica
~ Laboraf

technologist are also called Clinica

ory Scientists

ory Technicians

ooooooooooooooooooooooooooooooooooo

technicians are also caIIed Cllnrcal
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~ Uncertified Health—Care Workers

At this time, only three entities are approved by the USCIS
to certfy non-mmigrants for 212( 1)C):

B Nurses - Commission on Graduates of Fore|gn Nursing
Schools (CGFNS) - issue certificates for all 7 posttions

- B Physical Therapists - Foreign Credentialing Commission
- onPhysical Therapy (FCCPT) - for PTs only

o ' Occupational Therapists - National Board for Certification
in Occupational Therapy (NBCOT) - For OTs only

49



Evidence That the Position Qualifies W |

as 4 “Specialty Occupation.”

o A degree in the speciic specialty ’

~n Licensure, if applicable (6. Elementary and
, Secondary Public School Teachers)

-1 USMLE, or equivalent, and ECFMG, for foreign
~ 'phy3|0|ans

~n Certification, if appllcable of Healthcare
'_ .Workers |

~The |ob posttion will determing how many of he
 four requirements wil be appllcable for each
pet|t|on

ooooooooooooooooooooooooooooooooooo
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'  Umbrella License: -

~ n Some occupations allow an individualto
work under the license of the employer

1 For examp

work witt
- company f

0

e, an architect may be able to

It a personal license if the

e works for has alicense.

oooooooooooooooooooooooooooooooooooo



Determining State Licensure
~ Requirements

~ n There are 50 states all with licensing
requirements that vary

n How do you determine the requirements for each

case?

lT

o

tn

e burden of proof is on the petitioner to provide
¢ requirements for their state and evidence that

e beneficiary has satisfied them

22222222222222222222222222222222222
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Specific Occupations - How many of
- the four requirements will be
appllcable to each occupation?

n Teac

1ers

- Healthcare workers

1 Phys

icians

n Analysts
1 Accountants
1 Managers

 Computer related positions

~ nAllothers

ooooooooooooooooooooooooooooooooooo
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Nurses

n Most nursrng posrtrons are not professronal and do not
require a person with a four-year degree in the specralty
occupation.

n To qualify for H-1B classification, the institution and/
the dutres of the posrtron must be exceptional,

~n You need to be satisfied that the posrtron requrres a
four- year degree.

s Dot be fooe by a degree entiled ‘Bachelor of
Nursing Degree’. Despite the title, they are normally not
equrvalent toad year U.S. degree
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Nurses

Incontrast to most general RN positions, certain

~ specialized nursing occupations are likely to require a 4
~yearbachelor's or higher degree in the specific
‘specialty, and accordingly, be H-1B equivalent;

s Clinical Nurse Specialiss (CNG)

~ n Cortfied Nurse Practtioner (NP) :

n Certified Registered Nurse Anesthetist (CRNA)
~  Nurse-Midwife (CNM), o
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Specialized Nursing Occupations

o CI|n|caI Nurse Specialists (CNS) Acute Care, Adult Criical Care,

- (erontological, Family, Hospice and Palliative Care Neonatal
Pediatric, Pchhlatnc and Mental Health-Adult, Psych|atr|c and
Mental Healtn-Child, and Women's Health

*n Nurse Practltloner (NP) Acute Care Adult, Family,
Gerontolog|ca| Pediatric, Psychiatric 8 Mental Health, Neonatal,
and Women's Health.

0 Certified Registered Nurse Anesthetist (CRNA): and

v Certifed urse i (CNM).

*Note: Nursmg gosmons not qua|| ied for H- Bclassmcatmn may |

-~ qualify for H-1C classification under Section 2 of Public Law 106-5
( Adjudlcated at Vermont Servnce Center) |

AILA Doc. No. 16021202. (Posted 02/12/16)
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‘Specialized Nursing Occupations

~n Certain other nursing occupations, suchasan
‘upper-level “nurse manager” in a hospital

~ administration position, may be H-1B equivalent
since administrative positions typically require,
and the individual must hold, a bachelor's degree.

1 Nursing Services Administrators are generally
supervisory level nurses who hold an RN, and a

‘graduate degree in nursing or heatth

-~ adminisration.

22222222222222222222222222222222222
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 Specialized Nursing Occupations

n The petitioner may be able to show that the H-1B petition is
approvable by demonstrating that the individual nurse
- position requires a higher degree of knowledge and skill than
~atypical RN or staff nurse position

- Example: The employer demonstrates, through affidavits

- from independent experts or ather means, that the nature of
the position's duties are sufficiently specialized and complex
that the knowledge required to perform the duties is usually
associated with the attainment of a bachelor's or higher
degree (or its equivalent). As always, each peition must be
adjudicated on a case-hy-case basis (taking into account the
totality of the requirements for the position).
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Physicians

Beneficiary's requirements

1) Has alicense or other authorization required ythe state
of intended employment to practice medicine, “or is
exempt by law therefrom, if the physician wil perform \
-~ (irect patient care and the state requires the ||cense or
-~ authorization, and '

) Hasafull and unrestricted license to pract|ce medicing in
-~ aforeign state or has graduated from a medical school in
the United States or in a foreign state.

e

The wording “or is exempt by law” was used to
accommodate physicians coming to the U.S. to work at
~ Veterans Administration (VA) hospitals. By law,
~physicians at VA hospitals are not required to have 2
_ license from the state of employment. They do however,
need a license to practice medicine from some state.

502



- Physicians

~ Peitioner requirements - No license required
- The pefttioner must establish that the alien

~ physician;

W f) Is coming to the United States primrily to teach

or conduct research. or both, at or

for a public

- ornonprofit private educational or research

wil be performed, except that whic

- fesearch.

22222222222222222222222222222222222222

incidental o the physician's teaching or

institution or agency, and that no patient care '

s
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Physicians

Petitioner requirements - license required

1) Ifthe physic"aw\NiII be employed byafdr-profit '
~organization

1 any capacity, then the petitioner

must establish that the beneficiary complies with
requirements of an alien physician performing
direct patient care. *

2) The alien has passed the Federafion Licensing
- Examination (or equivalent examination as

determ
~ Humar
States

ined by the Secretary of Health and

medical school: and

AILA Doc. No. 16021202. (Posted 02/12/16)
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~ Physicians - Foreign Medical

Graduates (FMGs)

- (1) FMG has competency in oral and written English
- which shall be demonstrated by the passage of
the English language proficiency test given by the
Educational Commission for Foreign Medical
- (Graduates (ECFMG); or

(i) Is a graduate of a school of medicine accredited
by a body or bodies approved for that purpose by
the Secretary of Educat|on *

ooooooooooooooooooooooooooooooooooo
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Physicians FMGs- Exceptions

 Graduates of Canadian medical schools are
exempt the ECFMG requirements.

o Canadlan medical schools are very S|m||ar o Us.
medlcal school

n Foreign medical school graduates who are of

~ national or international renown are exempt from
resrictions on direct patient care listed above. g

They would, however, require licensure and g8

ooooooooooooooooooooooooooooooooooo
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Distinguished Physician of National

o [nternational Renown

A physman who 52 graduate of med|ca| schoolin

. aforeign
- renown|

 petttioner

state and who is of national or internati
1 the field of medicine is exempt from a

 Also exempt from;

~ wPassing the FLEX or equivalent '

« Beirgcomplenin Engls

- AILA Doc. No. 16021202. (Posted 02/12/16)

onal

Ithe

s requirements. [8 CFR 214.2(n)(d) vii
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Physicians FMGs- Exceptions cont’d

n The burden of proof is on the petitioner to prove '
the FMG's license for that state Is distinguished
and does not require ECFMG

1 Examples of distinguished notations on such
icenses:

- Conceded Eminence o
Distinguished Professor

o Even with such terms on a license, the petitioner
- should explain the term for that state. '

AILA Doc. No. 16021202. (Posted 02/12/16)
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* Physicians FMGs- Exceptions conf'd

N Remember '

medical education or medi
-are extremely rare and in

specific medical fa aculty position or hOSQIt ,

| ppomtme it

most cases fied

ooooooooooooooooooooooooooooooooooo

~ There are certain states that have llcensure
~ exemptions for intemational medical graduate
- physicians through recognition of eminence in

cal practice, but these 1

0d
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Phys1c1ans

- n Physician with a permanent license. Can
be approved for up to three years .

1 Physician with a temporary or provisional
- license, approve for up to one year or the
~ expiration of the temporary license,
Wwhichever is greater. ~

ooooooooooooooooooooooooooooooooooo



Physicians - Medical Residents

1 Recent medical graduates who are completing

- theirintership are referred to as Medical

Residents.
n Medical Res'idents have temporary licenses

- n Exceptions: New York and Connecticut do nof

-~ Issue temporary licenses to their Medical
Residents. They can be approved for up to
three years.

~ n Evidence of no ||censmg requirement i needed

for hospitals in other states.

AILA Doc. No. 16021202. (Posted 02/12/16)



214() Doctors

1 Relates foJ nonlmm|grants attemptmg to change
status to H-1B

n Aliens wh
classifica

10

educatior

0

or {raining are subj
foreign residence requiremer

nave received J nonlmmlgrant

11n order to rece

Ve graduate medical

ect o the two-year

tof212(e) ofthe INA -~

ooooooooooooooooooooooooooooooooooo
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'  ~ 214(1) Doctors

~ n According to sectior
cannot change statt

'248(2) of the
s 10 an Hnoni

-~ with a waiver of the
requirement

NA, this alien

mmigranteven

Wo-year residency

1 However, there is an exception, Conrad 30, P.L.
103-416 relates to section 214() of the INA
~(refer to CAP exempt section)

2222222222222222222222222222222222222
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214(1) Doctors

A change of status from J to H-1B is allowed if the
‘beneficiary receives a waiver and is requested by
either a federal or state agency based on the *
following Public Law secnons

1 Pub.L. 103-416 (by a State Department or Public
Health) or -

1 PubL. 104 208 (by an mterested Us. Government ‘
Agency)

ATILA Doc. No. 16021202. (Posted 02/12/16)
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- J-1C0S to H1B Physician

~n Must

from

provide the Conrad authorization document
the state where the hospital is located.

x Cannot fil for a COS or EOS/ change of ,
 employer unilthe 3 year CONRAD agreement S
completed - |

ol hardship s claimed by the J-1's hosptal the J-1
| can relocate to another CONRAD hospital.

ooooooooooooooooooooooooooooooooooo



* 214() Doctors

In order o grant : change of status

fora J1

under Conrad 30 the petitioner m

ust subrr

1t

1 a State Workforce Agency et concurrentwith
~ the Department of State recommendation and ,

¥ CLAIMS generated | 612 approval notice is

‘ requned

ooooooooooooooooooooooooooooooooooo
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' 214(1) Doctors

1]
e

e beneficiary must fulfl a three year
mployment commitment in an HHS designated

S

" training

]

ortage area, VA facilty or in medical research or

he beneficiary s iheli’gib e fo change to another -

“nonimmigrant visa classification or adjust status

* untilthis commitment s fufiled

1 Once the CONRAD beneficiary fulfills the three
year commitment, he will remain CAP exempt

U

pon extensionichange of employer.

oooooooooooooooooooooooooooooooooooo
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214() Doctors

1 [f the commitment is not fuffiled, the beneficiary

will again be subject to the two-year residence
requirement ‘ |

~ 1 When approving any J nonimmigrant changing
- status under this program, the adjudicating officer
must attach the section 214() addendum to the

1797 approval notice.

* uThsaddendum equired o prevent clims hat
- Foreign Medical Graduate did not know the
obligations that accom pany 2 walver under this

~section

ooooooooooooooooooooooooooooooooooo
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W Analysts

n Look closely at the duties for a Market Research o

Analyst or busmess analyst

8 Marketing managers and Personnel r;nanag*ersdo
not require degrees per the OOH

n ndustial production managers do not require
~ degrees per the OOH ’

ooooooooooooooooooooooooooooooooooo
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Manageri

al Positions

~ Managerial positions in
~ relations are not norma

advertising or public
|y considered specialty

- occupations, because

0 requirement ofa

- baccalaureate degree in a specialized area for

employment s required
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Accountants ~

[ It s the compleX|ty of the business - not
~ the complexity of the duties - that may
- showifthe benef|0|ary quahﬂes *

‘ |Ana\yze the nature size and income of o

‘ the busmess

~ u Proft by itself may not be enough

evidence. 2 M

- not show anyth

AILA Doc. No.

on dollars in sales does
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' Accountants

n Size; Generally companies with less than 15-20
employees would have a difficult time justifying
an accounting position. The fewer employees,

 the less need for a full-ime accountant,

~n Transactions; A piano store thatsells 11

~ pianos a month would have less need foran

- accountant than an independently owned (non-

~ franchised) auto parts store that conducts
thousands of transactions a month with both the

~ public and local auto body and repair shops

AILA Doc. No. 16021202. (Posted 02/12/16)
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~ Accountants

n Nature of the business: A non-proft

organizatior
structure In
gtc., wol

)
In

1 aCCOU

ntant ratt

which

he accol
the agreement

with a more complex financial
erms of accounting for grants; taxes,
d, more

kely, require the services of
er than a franchise business

nting is normally incluced in

n An alien can qualy as an accountant by
establishing required accounting duties and til
- dobook keeping duties, as well.

AILA Doc. No.
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~ Accountant vs, Book Keeper -
‘ Questions

* n What are the duties of a book keeper? Pay
~records? Time sheets? Pay bills?

n What are the dutes of an accountant? Analyze
finances? Prepare taxes? Project expenditures?

n Are they the ame?
n Does the business really need an accountant?

K Look at the totality of the evidence.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Who needs an Accountant?
aAMisoe?

1 A dry cleaners?

: n A Carl's Jr. Restaurant?

1 Carls Jr. Headquarters?

222222222222222222222222222222222222222



Computer Engineers

~ What are the duties?

- Wrting Software programs? Maintain mainframe
- efficiency? Input data with a keyboard?

' Watch for job filss;
m Engineer

- n Computer Analyst
- nCwvilEngineer

ooooooooooooooooooooooooooooooooooo
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- General Degrees

A degree in the general area of Busmess .
 Administration may be insufficient unless the |
* petiioner can show that the beneficiary's academic

course work gained h
Was a realistic prereq

im or her the knowledge that '
Uisite for the position

" Example: A Business Administraton Degee i

a major in accounting

AILA Doc. No. 1

would ikely qualfy the

beneficiary as an accountant, but may not qualify
himas anarchitect. *

2222222222222222222222222
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 H-1B1 Singapore and Chile
t Professionals

These are done at V'SC, however, we get a few
| mi'sfiledpetitions. For each year's CAP: -

1 1,400 visas are designated for Chile

n 9,400 visas are designated for Singapore
(See Numerical Limits previous slides) -

~n The Singapore and Chile CAPS have never filled.

ooooooooooooooooooooooooooooooooooo
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H-1B1 Singapore - Chile EOS -

Filed on an [-129 W

n H-1B1s from Chile and Singapore may be
~ admitted initially for a maximum of one-year, and

they may extend their H-1B1 stay an indefinite
number of times, in one-year increments, as long

as they continue to demonstrate that they donot
~ intend to remain or work in the United States

permanently. Note that, unlike the H-1B statute,

there is no “dual intent” provision for H-1B1s.

22222222222222222222222222222222222
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EOS from H-1B1 to H-IB -
Subject to the General CAP

~ n AnH-1B1 can EOS with a change of conditions of
~ employment to H1B ‘

- n However, because the H1B1 has obtained a CAP
number from the separate H-1B1 CAP visa imt,
~ they must qualify for a number in the H1B genera

- CAP,toEOStoH1B. - -

B Singaporé- Chile H1B1s are adjudicated at the
Viermont Service Center, but if you receive a
misfiled H1B1, see you supervisor

22222222222222222222222222222222222
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- H-1B2 Department of Defense ’
- Research Project

o Serwces of an exceptlonal nature relating to DOD

- cooperative research and development projects or co-
- production projects shall be those services which
require a baccalaureate or higher degree, or s
equwalent to perform the duties.

 The existence of tis special program does not preclude

the DOD from utiizing the regular H-1B provisions
- provided the required guidelines are met.

*Note Petioner is not required to prowde 3 Form
ETAQI(LCA.

AILA Doc. No. 16021202. (Posted 02/12/16)
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H-1B2 Department of Defense
~ Research Project

n Verify that the petition is accompanied by a *
verification letter from DOD project manager.

This

Workl

recip

etter must state that the alier
ng on a cooperative project L

will be
ndera

ocal government-to-governi

ent

- agreement administered by DOD,

Tequ

red.

Detais aboutthe specifc proectare not

2222222222222222222222222222222222222
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'H-1B2 Department of Defense
- Research Project

~ The pettioner mustalso;

- Provide'a general description of the alien’s duties and
indicate the actual dates of the alien's employment on the

~project.

- Submita statement ndicating the names of aliens

-~ currently employed on the project in the

and their dates of employment. The pet
- Indicate the names of aliens whose emp
-project ended within the past year.

United States

oyment on the

ioner shall also
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H-1B2 Department of Defense
Research Project ,

-1 Verify that the petition is accompanied by evidence

~thatthe beneficiary has a baccalaureate or higher
degree or its equivalent in the occupational field in
which he or she will be performing the services.

1 Because ofthe sensitivity of these types of pettions, it
s prudent to.consult with your supervisor before taking
an adverse action with these cases. |

1 Amaximum of 100 aliens can be employed on a DOD
research program at any time. Before you approve
- the petition, contact Headquarters Adjudlcatlons
through your Supervisor.
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 wH-Bclass

who is of d

H-1B3 Models

'f|cat|on may be granted to an alien

istinguished merit and ability in the

field of fashion modeling. The alien must come

to the United States to perform services that

require a fashion model of prominence, and he -
or she must demonstrate such prorrmence.

nThe Bachelors degree requirements are not
appllcable to models

1 An LCA ‘iS

requked

AILA Doc. No. 16021202. (Posted 02/12/16)
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- H-1B3 Models- Requirements

Prominence means a high level of achievement
- Inthe field of fashion modeling evider

degree of skil and recognition substa

 that a person described as prominent
~ renowned, leading, or well-known in the field of

fashion modeling

oooooooooooooooooooooooooooooooooooo

ced by a

. tially
~above that ordinarily encountered to t

e extent
S




.

-1B3 Models - Requirements

pos
qua
abll

Venfy that the beneficiary is qualified for the |

tion. To establish that the beneficiary
fies as an alien of distinguished merit and

tyin the field of modeling you must have

gvidence of two of the following:

nHas
- outstanding achievements evidenced by critical reviews

achieved nafional or international recognition for

or other published material by or about the alienin

 major newspapers, trade journals or magazines;
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~ H-1B3 Models - Requirements ‘

 n Has performed and will perform services as a fash|on
model for employers that have a d|st|ngwshed
| reputatlon ,

n Has received recogmhon for 3|gn|f|cant achievements
~ from organizations, critics, or other recognized experts

-~ Inthe field of fashion modehng Such testimonials must
be in a form that clearly indicates the author's authority,
expertise, and knowledge of the alien’s achlevements

1 Commands a high salary or other substantlal
~remuneration for services (n relation to others in the
 field) as evidenced by contracts or other reliable
evidence.

-]



* H-1B3 Modes - Pfitoner

 u [fthe petitioner s the employer (not anagent), tcan
provide copies of any written contracts with the
beneficiary or, if there is no written contract, a summary

~ oftheterms ofthe oral agresment under which the

beneficiary will be employed.

Ifthe pefifioner is an agent, heshe must guarantee the
wage offered and provice the other terms and
~ conditions of the beneficiary's employment,

1 The agent Can provide a copy of a written agreement
between himself and the beneficiary, or a summary of |
the oral agreement as evidence.
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, ‘ H-1B3 Models - Petitioner

-~ n The peftioner should establis
be performed involve an ever

) that the semvicesto
t, productionor

activity which have a distingu

ished reputation OR W

n the services to be performed are for an
~organization or establishment thathas a

distinguished reputation, or 3
prominent persons

record of emplﬂoying

ooooooooooooooooooooooooooooooooooo
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The Petitioner

AILA Doc. No. 16021202. (Posted 02/12/16)
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- Qualifying Petitioner - A U.
Employer -

S

AUS. Employeris:

a person, firm, corporation, contractor, or other
association or organization in the U.S., which:
- permits a person to work in the U.S.. has an IRS tax -
identification number, and has employer-employee
-~ relationship(s) demonstrated by having the abilityto

~hire, pay, fire, supervise, or otherwise control t
work of any employee. [8 CFR 214.2()(4)i]

AILA Doc. No. 16021202. (Posted 02/12/16)
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Qualifying Petitioner -

AUS. Agent

age
trad|
arra

it ma
tlona

a AU.S. individual or company in busiess asan

y file for types of workers who are
ly self-employed or use an agentto

g6 shortderm employment with numerous

employers.

 [8CFR214.2)2)0)FN

AILA Doc. No. 16021202. (Posted 02/12/16)



-~ Qualifying Petitioner

- Keepin mind:

-~ Unlike immigrant peitions, the abilty to pay the
beneficiary does not apply to H-1B nonimmigrant
- petitions; however, there must be a bona fide qualifying
“H-1B specialty occupation position for the validity penod
specmed on the pet|t|on and LCA

s For EOS petitions with same employer,,the evidence
(.0. beneficiaries pay statements, W-2s, efc...) should
~establish that the petitioner complied with the terms and
conditions of employment as was stated and signed for
on the inttial R-1B petition,
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 Qualifying Pefitioner

 wAnalen may be employed by more than one

~ employer (petitioner) at any given time.

~ nThisis called'concurrentemployment._ -

n However, a separate petition must be approved '

for eac

employer. Also, part-time employment

~Isperm

tied.

oooooooooooooooooooooooooooooooooooooo



Employee/Employer Relationship -

Who is the Employer ?

~ Isthe Petitioner a staffing firm or agent?

* —

(HB3).  [BCR142MANANL

n [fthe petitioner is an agent, he must guarantee
 the wage offered and provide the other terms and
conditions of the beneficiary's employment

1 [fthe pefitioner is an agent, has he/she provided

" acopy of written agreement between himself and

the beneficiary, or a summary of the oral
agreement? (control, pay, hire, fire)

* What arethe actual duies of e position? '

AILA Doc. No. 16021202. (Posted-02/12/16)



Contractors/Agents

~ Apetitioner as the employer of an alien ¢

1 Employment contractor/employment agency '
- peitioners *

1 The pefioner mustestablsh that thas the
- right of control" over the beneficiary

| 1 The third party client can exercise “actual
o confrol” at their worksite

AILA Dod. No. 16021202. (Posted 02/12/16)



~ Rightof C0ntr01

Cahn Employer must establish ht i hs e nght ‘
~ of control over when, where, and how the
~ beneficiary performs the job.

nThe petitio'ner I
evidence that it

ust show in the totalty of
nas the right to control the

beneficiary’s em

ployment

n The nature of the pefitioner’s business and the
_ beneﬂmarys posmon are factors.

ooooooooooooooooooooooooooooooooooo



Right of Control vs. Actual Control _

~ n Right of Contrbl: having the ability to hire, pay,
~fire, supervise, or otherwise control the work of
any employee. * .

~n Actual Control. Physically supervising the
~employee. The employee will be physically at
the site of actual control. - '

oooooooooooooooooooooooooooooooooooo



Third Party Employment.

~ n The third party client company wil have the
pefitioner's beneficiary on site and will exer

actual control by supervising him.

' The peitoner wil s

hire, pay, fire, supervi

have the right of confrolto
se, or otherwise control

the work of that employee.

ooooooooooooooo
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Issues of nght of Control Vs, Actual
- Control '

 The abilty o supenvise the beneficary
n The manner in which to supervise. the beneficiary

s The right to control th work of the beneﬂmary on a day-fo-
day basis (if such control is requwed)

1 The source of the |nstrumental|t|es and tools neededfo
perform the jOb ~

o The-ab.ility‘to hire, pay, and fire the beneficiary
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Issues of Right of Control (con’t)

1 The abilty to evaluate the work product of the
beneficiary (1.e. progress/performance reviews)

x To claim the beneficiary for tax purposes
 To provide employee benefts

n The beneficiary’s use of the petitioner's proprietary
information to perform the duties of employment
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IsSues

of Right of Control (con’t)

* n Whether the beneficiary produces an end-product

inked to the petiioner's business

1 The abi
~ which tr

tyto control the manner and means n
e beneficiary's work product is

accomp

ished

AILA Doc. No. 16021202. (Posted 02/12/16)
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- Petitioner as the Employer

‘n The pefitioner must prove there isan

~ employer/employee relationship with the

beneficiary

1 Inordertodoso, the petttioner would

naveto

prove it has the right to control the beneficiary.

. AILA Doc. No. 16021202. (Posted 02/12/16)



Stafing Agency vs. Job Shop

- n Staffing agency: by contractual agreement
charges a fee to a third party client company for
the services of their employee. The right of
-~ control stays with the staffing agency

n Job Shop: merely charges a fee and finds a

- position for their client at a third party company.
The client company hires and paysthe

~ employee. The job shop does not have the right
~of control. - '

AILA Doc. No. 16021202. (Posted 02/12/16)
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Company A
-The Petitioner-

- «The Beneficiary-
Onsite developing Company B
software for Company A

Offsit'e' developing Offsite developing
-~ software for software for

* Onsite o Company A Company B
developing - |
software for - Company

~ Company B, C, |
and/or D ‘ |

Company D
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~ Contractors/Agents
- Assertions vs. Documentation

An tinerary is a listing of places of proposed
employment -

- Remember, an |t|nerary by itself is merely an
~ assertion by the pettioner - .

Contracts, statement of work, state wage
reports are documentation

~ The burden is on the pefitioner to show nght

-~ of contral.
~ Labor Cond|t|on App

all employment locat

...................

cation mustbe valid for
ons '

(Posted 02/12/16)
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Contractors/Agents -
IT Consulting

m Thereis alot of opportunlty for abuse with third party
client f|Iers

o Use the 10/25/10 criteria as a guide. Most of the abuse
s wih these petitioners:

1 busmess Iess than 10 years
2. Has less than 25 employees

3. Is worth less than 10 miion doliars (Less than 1
~ million, very high abuse rate)

* Note - Consider he tbtality of the evidence
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- Dependent Employers

1 Adependent. employer is determined by the number of ‘
H-1B nonimmigrant's employed as a proportion of the total

| number of full-ime equivalent employees employed-in the
US.

1 See H-1B Data Collection and Filing Fee Exemption
Supplement, PartA

n See LCA, part F-1, and nstructions to LCA or page 5

1 See Memo dated April 5, 2006, tiled ‘Organizations
Ineligible for Approval of Immigrant and Nonimmigrant
Petitions Under Section 212(n)(2)(c)ii) of the Act’ -
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~ TARP Dependent Employer

n H-1B petitioners who receive funds under the Troubled
Asset Relief Program (TARP) must comply with the “H-
1B dependent employer’ provisions regardlng

- recruitment of U.S, workers ,

x Ifthe petioner indicates on the petiion it has received
TARP funding, then the ISO must ensure that the
Egtgloner has indicated they are H-1B dependent on the

u Ifthey did receive TARP but did not indcate on the LCA
that they are H1B dependent, the LCA is invalid. The
pet|t|on will be demed -
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TARP

ol they did not indicate on the petttton whether
they recetved TARP funds of not RFE for an
y answer w 7

o If they provide evidence that they have paid

~ back the TARP funds then they do not have to

indicate on the LCA that they are & dependent
emponer ' B

AILA Doc. No. 16021202. (Posted 02/12/16) -
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The Petition and Visa Process

 Depending on whether the alienis abroad or
physically present in the U.S., the pefitioner may

request that notice of an approved H-1B pefionbe

~senttoa U.S. consulate abroad so that the alien

may apply for an H-18 visa, or that the alien’s status

-~ be changed or extended in the U.S.

n ltis critical to remember that eligibility for the H-1B

classification is a separate analysis from whether the.

beneficiary is eligible for or has maintained valid
H-1B status. W

ooooooooooooooooooooooooooooooooooooo
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S
LLLL L LU Hag @ qualifying H1B
| US Employer position as a

Biochemist,

' ~ Employer faxes @ , Hasa PhDIn

W compleed LCA to Biochemistry and is
DOL LCA Fax Service  Labor Deptwho in Iing i Germany -
turn faxes i back . ,
cloctronically certfied.
- 8 - Alen

Pefition mailed for

Consular“’"“'”"“ ]
Processmg A A

- Officer Adjudicates

Issues Visa

Approved peition is sent | KCC notifies Consulate/

Approves ' | o the KCC. ' Embassy
Classification

: .’)'.lllt
I | 0 |

POOF! New Biochemist In the United States

AILA Doc. No. 16021202. (Posted 02/12/16)
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X ﬂ%ﬁﬁﬁ Has a qualifying H1B

US Employer position as a
Biochemist.

8] () Employerfaxesa
\‘\ completed LCAto

DOL LCA Fax Service  Labor Dept who in
turn faxes It back

electronically certified.

Pefon mated for - Officerapproves

adjudication T .
the nonimmigrant |

/ classification and the
e change to H1B status |

| Officer adjudicates ,
Change 1
notice with

- new -84 t::ﬁ

Of | | eached Harvard Universty

B Just graduated with a
Alien  PhD in Biochemistry,

Status

POOF! New Biochemist in the United States

AILA Doc. No. 16021202. (Posted 02/12/16)
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US Employer

ﬁ%

Extension
of Status

Petition mailed
for adjudication

Officer approves
- the nonimmigrant
‘classification and extends
-~ the ben,eflclarysH 1B
- satus -

DOL LCA Fax Service

%ﬁ icer adjudicates

Has a qualifying
H1B position as a
Biochemist.

Employer faxes a
-completed LCA to
Labor Dept who in
turn faxes it back
electronically
certified.

Approval

Alien

Biochemist extended with same
or new employer
in the United States

AILA Doc. No. 16021202. (Posted 02/12/16)

notice with
new |-94 '
| | attached '
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[nitial Period of Stay

Specilty Occupations UP 10 3 years

ooooooooooooooooooooooooooooooooooo



Extension of Stay

Specialty Occupations _up to 3 years

ooooooooooooooooooooooooooooooooooo



Requnrements for Extension of Stay
- (EOY

n Alien must be inthe U.S. at the time of filing the pefition

n Passport must be.valid at the t|me of filing

n Alien does not have to be phy5|ca||y inthe US while the EOS
Is pending o |

n Departure is not treated as abandonment
- 1 Must be maintaining status

n The petition must be filed prior to the expiration of the alien’s

- stay except that failure to file before the previously authorized
period of stay expired may be excused if the late filing was -
beyond the control of the alien |
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Vahdrty Perrod for EOS

| EOS approved (same employer)

)
v authorized rom the date o expiration

s backdate the validity date to the day aflerthe
beneficiary's status expires to eliminate gaps
 nEQS approved (new employer)

- -valrd from date ofadrudrcatron nless rtsa
future date .

- AILA Doc. No. 16021202. (Posted 02/12/16)
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Validity Dates

~ n Determining the ‘To” validty date for
- EQSICOS approval *

~ u National SOP page 5-70 .

ooooooooooooooooooooooooooooooooooo
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RFE & Denials on EOS Petitions

m See Memo dated Apri 23 2004, tltled The
~ Significance of a Prior CIS Approval of a
‘Nonimmigrant Petition in the Contextofa
- Subsequent Determination Regarding Eligibility for
~ Extension of Petition Validity

n ‘Material Emor”
n “Substantial Change in Circumstances’

1 “New Material Information”

ooooooooooooooooooooooooooooooooooo



RFE & Denials on EOS Petitions -

-~ The Deputy Director will review and clear in writing,
prior to the issuance of an RFE or final decision,

|

any case involving an extension of stay of petition
Validity in a nonimmigrant classification where the
parties and facts invo

oW
no
0
Va

ere the current adj
netheless that it is

dity.

ved have ol changed bt
Udicating officer determines

necessary toissue anRFEor

y the application for extension of pefition

AILA Doc. No. 16021202. (Posted 02/12/16)
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Advance Parole

* u An alienin HIB stalus can reques! advance *
parole upon leaving the U, S

~ nlpon returnmgtotheUSthea||enW|I| be A,
paroled n ,

aThe petitioner can then f|Ie an - 129 requestmg

the a||en be admitted as an
H1B. |

AILA Doc. No. 16021202. (Posted 02/12/16)
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Adjudicating Advance Parole

~ n [fthe previous granted H1B status is still valid at

the time the petitior

s filed for an alien

~ requesting admittance as an H1B, adjudicate as

any normal EQS il

9

~ ufthe previous status has expired at the time of

~filing, adjudicate as
~approved as a splt

any normal file that will be
decision

AILA Doc. No. 16021202. (Posted 02/12/16)



BOS - Split Decisions

~ n Remember if an alien in the U.S. wants o change
nonimmigrant status or extend nonimmigrant status, they
- mustbe currently in non|mm|grant status at thetimeof

. f|||ng | -

1 The adjudication oftheH1Bpetition-of an alien currentlyin~
- the U.S. has two distinct parts. Adjudication ofthe H1B
‘pettion and the adjudication of the COS or EOS request

- [fthey are not in status when fiing an EQS or COS and e
approve the H1B pefition, we will deny the EOS or COS,
Th|s S called a spli demsmn ‘
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Requlrements for Change of Status
- (COS)

~ n Alien must be physically in the US. at the time of filing
- n Passport must be valid at the time of fiing

~ n Departure is treated as abandonment until petiion is
- approved

1 Must be maintaining status

1 The petition must be filed prior to the expiration of the alien’s

- stay except that failure to file before the previously
authorized period of stay expired may be excused if the
delay was beyond the petitioner/benes’ control
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Requirements for Change of Status

- (COS) - Split Decision

Fo
oy

low the same procedures as for ar

£0S

it decision covered on a previous s

AILA Doc. No. 16021202. (Posted 02/12/16) -

ide
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Change of Status (COY)

- Classifications that cannot change to H1 B _1
~ status, among others:

MM stdent- 8 CFR2481(0)

n J-1 exchange visitor, who is subject to the 2-year
- foreign residence requirement of section 212(e)

AILA Doc. No. 16021202. (Posted 02/12/16)
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F-1 COS

~ w Interim Rule 4/8/08 - Extends the period of OPT
~ time from 12 months to 29 months for F-1
students who have completed a STEM degree

n STEM science, technology, engingering or
mathematics '

- Employment must be with a U.S. employer
€N Ied n the E- venfy program

ooooooooooooooooooooooooooooooooooo



Consulate Notification

it
il

e alien beneficiary is not in the U.S. then we ’

not have to consider any change or extension

of status.

n |f we approve the H1B petition we will send the
approval notice to the consulate (through KCC)in
the alien’s foreign country. *

222222222222222222222222222222222222
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Limitation on Stay

Speciaty Occupations Maximurm of 6 years

5681



 Limitation on Stay

n Limitations on the duration of time spént inH-1B

status refer only to the principal a

do not apply to the spouse and cf

jen worker and
ldren

1 Time spent as an H-4 dependent does not count
against the maximum allowable period of stay

ooooooooooooooooooooooooooooo

111111
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. Split Decision

' Approvete classffication

i Deny extensnn of stay (EOS) or change of
status (COS)

- n Beneficiary must depart the U.S. and applyf
H-1B visa to enter

222222222222222222222222222222222222 ‘
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- E-Verify Program

n E-Verify is a Web-based system that electronically

verifies the employment eligibility of newly hired
‘employees. | |

i E- Venty s a partnership between the Department
of Homeland Security (DHS) and the Social

and Immigration Services (U
program, |

CIS) oversees the

AILA Doc. No. 16021202. (Posted 02/12/16)

Security Administration (SSA% U.S. Citizenship 1
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 VIBE Program -

n VIBE Description: VIBE S a program to verify the
* viabilty and current level of business operations by
-~ pefitioners. VIBE will use open source data from an
independent information provider (1IP), Dunn and
Bradstreet, to validate and verify the information
submitted by pet|t|oners Results will be mcluded n
each pefiton, * |

' Deployment of this system S scheduled for February of
M. :

*  ALL 129 fles wil b subjectto IBE verfiaton

5



~ Four Categoriesof
- O-Year Exceptions

AILA Doc. No. 16021202 (Posted 02/12/16)



~ @easonal or Intermittent

- Employment

1 The 6-year limitation shall not apply to H-1B

aliens who did not reside continually in the U.S.

and whose employment was seasonal or

~ intermittent or was for an aggregate of six months
. or less peryear

N The 6 -year ||m|tat|on shall not apply to H- 1B
aliens who reside abroad and regularly commute W
to the U.S. to engage in part tlme employment

oooooooooooooooooooooooooooooooooooo
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Seasonal or Intermittent
Employment

1710

qualify for this exception, the petitioner must

provide clear and convincing proof that the

beneficiary qual fies for such an exception.

*n Such proof could con3|st of evidence such as

ar
ret

ival and departure records, copies of tax
urns of the pefitioner, and records of

en

ployment abroad.

AILA Doc. No. 16021202. (Posted 02/12/16)
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@Recaptured Time

1 See the Adopted Decision, Matter of T Ascent‘ ~
(September 2, 2005) ‘

1 The 6-year period of authorized admission of an

- H-1B nonimmigrant accrues only during periods
~ when the alien is lawfully admitted and physically
presentinthe U.S.

o Thépetitidner must submit supporting ,
- documentary evidence to meet ts burdenof
proof. ' ' *

22222222222222222222222222222222222
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AILA Doc. No. 16021202. (Posted 02/12/16)
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Overview of AC21 Statute |

- The American Compeitiveness inthe
Twenty-First Century Act (‘AC21"), Public Law -
- 106-313, was signed into [aw on October 17,
- 2000. The law significantly changed the H- 1B
program as well as the employment based
: |mm|grat|on program. The law very clearly has
Vtwo major purposes and themes , '

h g
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AC21 cont...

~ First, Congress was concerned with making U.S.
immigration laws responsive to the needs of U.S.

-companies involved in the hiring of foreign -
~nationals. Second, Congress was concerned
with [Immigration and Naturalization Service]
delays in adjudicating petitions, which create
~hardships to U.S. businesses and foreign

~ nationals alike.

» 3

22222222222222222222222222222222222
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AC21 Congressional Intent

A Senate Report accompanied the AC21 legislafion.
~ See’S. Rep. No. 106-260 (April 11, 2000). Itisin
 that Senate Report that much of the legislative
history of AC21 is found: '

593



Congressional Intent cont..

~ Congress sought ways to retain highly skiled
~ foreign workers since they believed U.S. o
employers and the economy were hampered by
the lack of ability to hire the workers they need and
retain them. This resulted in raises to the H-1B
~ numerical limitations and creation of H-1B
exemptions. '

ooooooooooooooooooooooooooooooooooo



Congressional Intent cont...

Congress looked to provide relief for aliens subject

to processing backlogs and lengthy adjudlcatlons ‘

- Congress referred to [INS] backlogs as ‘inordinate
(elays in labor certlﬂcatlon and [INS] visa
processing’

 The resulting consequence is that ‘individuals in
these circumstances are currently being forcedto
leave the country and disrupt the projects they are

~ working on simply on account of entirely

 Unreasonable administrative delays.”

ooooooooooooooooooooooooooooooooooo



 Congressional Intent cont...

H-1B extensions beyond the 6" year was intended
- fo protect qualified workers from *being forced to
leave the country and disrupt the projects they are
working on simply on account of entirely
unreasonable administrative delays’ in labor

Th

.pe

nalf a

Im

~ sothelr

migra

~ certification and [INS] visa processing

s allows an individual on an H-1B visa on whose

1 employer has taken steps to seek an
nt visa to obtain an extension on that visa

3 decision is made on his or her case.

AILA Doc. No. 16021202. (Posted 02/12/16)

dividual can stay in the United States until
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- Overview of AC21 Statute

On November2 2002, Pre3|dent Bush S|gned nto
~ law the Twenty-First Century Department of Justice
~ Appropriations Authorization Act (21 Century DOJ -
~ Appropriations Act). This law made certain +
~ amendments fo AC21. ' '

AILA Doc. No. 16021202. (Posted 02/12/16)



9106( ) of AC21

Sec. 106(a), as amended by the 21 Century DOJ
~ Appropriations Act. The H-1B 7 year extension
provisions allow for extensions of H-1B status in
one-year increments to H-1B alienswhohavea
labor certification, employment-hased immigrant
~ visa petition or application for adjustment of status
pending if it has been more than 365 days since
the visa peition or the labor certiication applicafion
~hasbeenfled.

Previously, H-1B aliens were subject 0a6- year
‘period of maX|mum stay.

ooooooooooooooooooooooooooooooooooo



g1

3) cont... '

SEC. 106, SPECIAL PROVISIONS IN CASES OF
LENGTHY ADIUDICATIONS.

- ()EXEMPTION FROM LIMITATION '@

EXEMPTION FROM L

authorized stay shall n

 respect to the duratio

MITATION ~The lmitaton
- contained in section 214(g)(4) of the Immigrat
- and Nationalty Act wit

on
1 of

of apply to any nonimm

igrant

alien previously issued a visa or otherW|se prowded
nonimmigrant status under section

A0 a)15)H)o) 365 days or more have.
~ elapsed since the fing of any of the following:

AILA Doc. No. 16021202. (Posted 02/12/16)
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- §106(2) cont...

(1) Any application for labor certfication under
~section 212(a)(5)(A) of such Act, inacasein

~ Which certification is required or used by the alien

‘fo-obtain status under section 203(b) of such Act.

~"(2) A petition described in section 204(b) of such
Act to accord the alien a status under section
203(b) of such Act" ~

“Thus the labor certificatlor the |-140 and any
other employment based mm|grant pefition, and
~ the -485 become the eligl bIe documents.

ooooooooooooooooooooooooooooooooooo



-

3 106(a) cont...

1 When the date of fiing of a pending or approved

- labor certification or an [-140 is more than 365
~ days from the 6 year anniversary date of the H1B

status, the beneficiary becomes eligible for

consideration of AC21 benefits.

1 When the filing dafe of a pending -485 s more ’
- than 356 days fromthe 6 year anniversary, the

- beneficiary becomes eligible for consideration of
L A

22222222222222222222222222222222222
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§ 106(a) con...

 an H1B nonimmigrant qualifies for AC21, under sec. 106,
grant the extension of stay of such H-1B nonimmigrants in
one-year increments until a final decision is made to

n Denythe application for Iabor certification; or

1 [fthe labor cert|f|cat|on Was approved, to revoke the
approved labor certification; or w

i Deny the employment based immigrant petition; o0

r Grant or deny the ahen S apphcahon for an |mm|grant Visa
or for adjustment of stafus.
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§ 106(a) cont...

1 20 CFR 656.30b) provices for 2 180-Gay valiy

. period forilaborcertifications that are approved.

A

aﬂ

abor certifications that are approved must have .

1401

certification

led within 180 calendar days of the labor

1's approval date

22222222222222222222222222222222222 _
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3 106(a) cont...

1 USCIS will not grant an extension of stay under

AC211f atthe time

- certfication has expi

red by virtue of not having

- been imely filed in supportof an 1-140

~ n However, once the

A

abor certification is filed wit

80 calendar days |

—

1 support of an I-140 petitio

“the labor certfication remains valid, even if the |-
140 petition is denied. -

he adjudication, the labor

in
)

 The same labor cert. can be filed in suppor ofa
‘second I-140 after the first one has been denied.

AILA Doc. No.
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\ 106( a) |- 140s That Do Not Requlre
. Labor Certs,

1 When determining the applicability of Section 106(a) for
- employment-based (EB) categories (I-140s) that do not

| require a labor certification, the 365 days will pertain only
- tothefiling of the EB petition.

1140 Classfications not requiring labor certicaton
v 203(0)1)A) Alen of Extrardinary ity (E-1)

" 203b)1)B) Oustanding ProfessorResearcher - 12)
HiB Masters CAP (PHDS) |

' 203(b)(1 )(C) Muitinationai Executive or Manager (E-13)

605



8 106(a) -1-140s That Do Require
Labor Certs,

- |-140 Classifications Requiring a Labor Cert.

1 203(b)2) Member of Professions (E 21)H1B
1 203(b)(3)(A)) Skilled Worker (E-31)

n 203(0)3)(A)i) Professional (E-32)
r 203(b)(3)( )(m) Other Worer (EWC)

The vast maj‘o'rityof 1B il fing |-140s i
 these classes requiring labor certs.
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01040 of ACI

Sec. 104(c). These provisions allow fo‘rextehs_ions

- ofH-1B status until an alien’s adjustment of status

application can be processed and a decision made,
notwithstanding per-country visa limitations that
~may delay an alien's immigration.

AILA Doc. No. 16021202. (Posted 02/12/16)
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§104(¢) of AC2 cont.

SEC. 104, LIMITATION ON PER COUNTRY
 CEILING WITH RESPECT TO ENPLOYHENT-
BASEDMMGRANTS,

~...(c) ONE- TIME PROTECTION UNDER PER
COUNTRY CEILNG—

Notwithstanding section 214(g)(4) of the 1
Immigration and Nationalty Act, any alienwho—

(1) is the beneficiary of a petition filed under
section 204(a) of that Act for a preference status

~under paragraph (1), (2), or (3) of section 203(b) of
thatActand , ,

ooooooooooooooooooooooooooooooooooo
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o - §104(c) cont..

(2)1s e||g|b|e fobe granted that status butfo
- application of the per country limitations applicable
-~ fo immigrants under those paragraphs, may apply
for, and the Attorney General may grant, an
extension of such nonimmigrant status until the
alien’s application for adjustment of status has
“been processed and a decision made.

Note* - Atthough Sec. 104 is tited a “one ime”
-~ protection, this does not mean that only one
extension can be granted. AC21 extensions can
- be granted for as long as the alien qualfies.

222222222222222222222222222222222222
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Sec. 104

n Sec. 104 basically provides AC21 benefis for those
nonimmigrants with approved -140 pefitions, but the
- visa s not available due o a backlog.

x Any curent nonimmigrant alien who has an approved |-
140 butis on the waiting list for a visa at the time of the

-~ filing date of the H1B petition, can qualify to be granted
- H1B status for an additional 3 year stay under ACZ1

 TheVise Bl eemies vty
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- For AILAC21 Filings After the 6® Year

- y ApetltlonermustfdeaFormI 129 on behalf of ihe nonimmigrant
beneficiary. | -

n The petlnoner may be either the beneﬂaarys current employer
Or a new employer. |

 n The validy period may il only be granted within the tme
allotted by an endorsed LCA.

Al ||censmg and certfication restrictions must il be met.

1 The beneficiary need NOT be n H-1B status when requestlng |

an add|t|ona| penod of stay beyond the 6 year maximum.

6



Sections 104(c) and 106

n Though both sections of AC21 use the term

"extension of stay," eligibility for the exemptions

s not restricted solely to requests for extensions
-~ of stay while in the United States.

~n Aliens who are eligible for the 7th year

~ extension may be granted an extension of stay
regardless of whether they are currently in the

- United States or abroad and regardless of
whether they currently hold H-1B status

AILA Doc. No. 16021202. (Posted 02/12/16)



3 104(c) cont...

~ Check the DOS Web site to view the visa bulletin:

ty raveltate govhisafvibuleinbuletn 13605in|

ooooooooooooooooooooooooooooooooooo
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Filing for an AC21 Extension

o The alien does not haveto e in theUS atthe' .

'Umedmmg

T

e alien does not have tobe in HiB statusat

 thet

¢ time of fling.

- The alien does have to be in a nonimmigrant

status atthe tme ofling for a COS or EOS of
AC21 penefts

ooooooooooooooooooooooooooooooooooo



~ Spouses of AC21 recipients

1 An alien who has reached hisher 6 yearsin
~ H-1B status, and who has an R-1B spouse who
~ hasa pendlng or approved [abor certification
and/or pending or approved [-140, is not eligible
for extensions under AC21 under the spouses

pet|t|ons and Iabor cert

~ n The spouse must have their own pending or
- approved Labor cert. and/or I-140 o be eligible
- for AC21 benefits.

' AILA Doc. No. 16021202. (Posted 02/12/16)
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- Accrual of Unlawful Presence

n An alien may stay beyond the 6-year
-~ maximum period of stay as defined in INA

~ Section 214(q)(4), and remain in status

~Under AC21 provisions as long as the

d
d

jen remains in a period of stay

uthorized through extensions and does

~ not accrue unlawful presence.

AILA Doc. No. 16021202. (Posted 02/12/16)



§ 105 0f AC21, INA 214(n). H-1B
~ "portability” '

Sec. 105 (INA 214(n)). Tr
provisions allow a nonimm

e an H-1B visa or off

cHBporabllty
igrant alien previously
erwise accorded H-1B

status to begin working for a new H-1B employer as

soon as the new employer files an H-1B petition for
the alien. Previously, aliens in this situation had to
await [INS] approval before commenc ng the new

3 B employment '

...................
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Extensions For The Balance of the 6
* Years And AC21

n Extensions for AC21 benefits can be combined

‘with the ba

recapture t

ance of the six year maximumand
me. R

 n The maimum ime an H1B petition canbe
approved for s 3 years

ooooooooooooooooooooooooooooooooooo
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§105eont..

SEC 100 |NCREASED PORTABILITY OF H-1B
STATUS *

) INGENERAL— Seciin 21 of e mmigraion
~ and Nationality Act is amended by adding tthe
end the following new subsection: *

AILA Doc. No. 16021202. (Posted 02/12/16)



§105 cont..

“(m)(1) A nonimmigrant alien described in

paragraph (2) who was previously issued a visa or

otherwise provided nonimmigrant status under

section 101(a)(15)(H)(1)(b) is authorized to accept

new employment upon the filing by the prospective

- employer of a new petition on behalf of such

nonimmigrant as provided under subsection (a).

Employment authorization shall continue for such

~ alien until the new petition is adjudicated. If the new
‘petition is denied, such authorization shall cease.

AILA Doc. No. 16021202. (Posted 02/12/16)
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©ACHMem 20

1 SUpplemental Guidar Gwdance Relatmg to Processmg

- Forms I-140 Employment-Based Immigrant Pefitions
and |-129 H-1B Pefitions, and Form 1-485,
Adjustment Applications Affected by the Amencan
Competitiveness in the Twentv First Centurv Act of
20001...) (138KB PDF) S
Donald Neufeld, Acting Assomate D|rector Domest|c

: Operatlons 05/30/2008

AILA Doc. No. 16021202. (Posted 02/12/16)
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~ Approved Petitions

u If provided forward a duplicate KCC for EOS or COS cases

v If consulate nofficaton is requested, the petitioner must
~ provide a duplicate copy of the pefition _

B n Ifa duplicate copy is not provided the petitioner will be o
- notified that they must file an 1824 to notify the consulate

n Letteris found at: 02 Adjudications\-824\-Correspondence

~  PIMS process '
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Approved Petitions

1 Approved petitions are routed to State *
 Department's Kentucky Consular Center (KCC) i
Williamshurg, Ke 1tucky ~

22222222222222222222222222222222222
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CLAIMS Designations and
Validity Dates

1 1B1 (H1B) - up to 3 years, but may not exceed valldlty
period endorsed by DOL on LCA

'| 1B1 (H-1B2 DOD)- up to5 years NO LCA required ‘

(H 183 Model)- Up to 3 years, but may not excesd
va||d|ty period endorsed by DOLonLCA

' | . HSC—(H-1B1ﬁSingapore/ChiIe) Up to 1 year, but may .

not exceed valiaty period endorsed by DOL on LCA,

‘n These designations are for CLAIMS updating. Al of
these are considered as H1B specialty occupations
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EOSDependents

 n Filed on|-53¢
x Classification is H-4 (spouse or children)

1 Children must be under age of 21

1 Evidence: Form 94, 1797, visa pages, efc.
 n Dependent files are attached to related 1129
- u Departure is not treated as abandonment

u Family Unity

ooooooooooooooooooooooooooooooooooo



COS/Dependents

] Frled on | 539
| Classification s H-4 (spouse or ehi|dren)
 n Children must be under the age of 21 '

u Evidence: 1-94, 1-797, proof of relationship
- (mamiage certficate, birth certificate, etc.)

1 Must be physrcally in the US Departure § treated as
‘ abandonment o

» Dependents file most often attached to the related 129 ,

ATILA Doc. No. 16021202. (Posted 02/12/16)
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- Dependents

- will be approved to date prior to the cf

 bithday

1 lfthec
will be

AILA Doc¢. No. 16021202. (Posted 02/12/16)

n If a child will tun 21 all applicants on the [-539

st

idis 21 at e offilng a spt decision
made, the age out child will be denied
and the other applicants wi

| be approved
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~ Denials

1 When'o e an 125
o Whentousean 541
~ aWhentouseboth
L Sendard Do fmua- RAC
- n Citations in support of our decisions:
 u 9 Cioutlngs

oooooooooooooooooooooooooooooooooooo
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 Systems Checks

 BIS
- 50%

- n EOS Approval - not required
- EOS Denial - not required -

- n COS Approval within 15 days hefore
x COS Denial within 15 days before

0 SEVIS forF, J, orM COS printout on right side of il
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No Appeal Rights

There are 10 appeal rights for.

~ u Denalfor failure to pay the ACWIA or Fraud
Detection fee ' *

~ » Abandonment denials

nThe deniél of an extension of stay (EOS) or
* change of status (COS) porton of the pefitor

AILA Doc. No. 16021202. (Posted 02/12/16)
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Other Info

0 FID - Fraud Iteligence Diges

- 1 Common errors
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Summary

~ n Fees and excepions ,'
- TheCap
o What s an H-1B temporary worker "
- 1 Requirements of the pefitioner and beneficiary
1 LCA
n 6-year exceptions

v Specific occupations and things to know

AILA Doc. No. 16021202. (Posted 02/12/16)
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- Thank You,

The End?

\

AILA Doc. No. 16021202. (Posted 02/12/16)
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“Form |-129 H-1B Adjudication |

e 2012
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Agenda Training Matters
o |ntroduction o
~ - Burden of Proof and Standard of Proof
+ The Definition of an H-13 Nonimmigrant Worker
¢ Filing Procedures and Fees '

» Numerical Limitations and Exceptions

» Position and Beneficiary Requirements
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Agenda Training Matters (Cont'd)

* Petitioner Requirements
» Labor Condition Application Requirements (LCA)

o Exceptions to the 6-Year Maximum Period of Stay '
v Adjudication of the Petition

0 Summary

oooooooooooooooooooooooooooooooooooo
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' Bufden of Proof and Standard of
Proof

Adjudicator's Field Manual (AFM) 12.1(¢

Burden’ofProof

 The burdenis on the petitioner to establish that he or she i
eligible for the benefit sought. Matter of Brantlgan 118N
Dec. 493 (BIA 1966). |

Standard of Proof

The standard of proof applied is the "preponderance of the

evidence” standard. Matter of Chawathe, 25 I&N Dec. 369
1AA0 2010), ,

Preponderance of the evidence means that it is more lkely

- than not that the beneficiary qualifies for the benefit- -
sought. Matter of E-M-, 20 I&N Dec. 77 (BIA 1999).

AILA Doc. No. 16021202. (Posted 02/12/16)
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Application of the Preponderance
Standard

o [fthe petitioner submits evidence that leads USCIS to believe -
that the claim is “probably true” or “more likely than not,” the
petitioner has satisfied the standard of proof, (“Mare likely than
not” is generally considered as a greater than 50 percent
probabthty of having something occur.)

L Th|s means that the etition should be approved f the evidence
 provided tips in favor of the petitioner (50.1%) even if the offtcer
 has questions regarding ehgtbthty

' Ifapetlttoner prowdessupportlngdocumentation that satisfies ‘

the regulatory criteria, and such documentation is legitimate
(e, not forged, not issued in error, accurate, etc. ), USCIS cannot
unilaterally impose novel substantive or cvidentiary

o reqmrements beyond those set forth i regulatory requirements.
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Sources of Information for
H-1B Adjudication

; '.Immigration and Nationality Act (INA)
o Sections 101,212,214

¢ Title 8 Code of Federal Regulations (CFR) |
v Parts 103, 214, 248, 274

v Acts & Legislation

o American Competitiveness in the TWenty-First Century Act of
2000 (AC21) o | |

o Adopted Decisions

» Guidance and policy memoranda

ATILA Doc. No. 16021202. (Posted 02/12/16)
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kb
~ Nonimmigrant Worker?

AILA Doc. No. 16021202. (Posted 02/12/16)



Definition

‘According to 101(a){15)(H)fi)(b) of the Act is -

Analien subject to section 212(j)(2) who is coming temporarily

to the United States to perform services..in a specialty

occupation described in section 214(i)(1) or as a fashion model,
- Who meets the requirements for the occupation specified in

section 214(i)(2) or, in the case of a fashion model, is of
 distinguished merit and abilty.,

-
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 Divisions of the H-18 Classification

o HB (1B1) Specialty occupation workers

RRYRLY (182) Department of Defense ('DOD)
cooperative research and development project or
, co-production project workers *

o H-183 (183) Fashion models of d|st|ngU|shed
~ meritand ab|||ty -

oooooooooooooooooooooooooooooooooooo



What are the F|I|ng
Procedures and Fees?

ooooooooooooooooooooooooooooooooooo



Fling Procedures

L A United States employer or agent must file Form |- 129
Petition for a Nonimmigrant Worker, on behalf of an ahen
to request H-1B nonimmigrant status. '

¢ The petition may be filed uptosix months beforethe
anticipated start date of the ahen as stated on the
petltlon '

o The petition must be f||ed at the Serwce Center with
“jurisdiction over the place of employment,

-0 (5Chas sole Jurtsdtctlon over petitions for cap exempt
- entities (slide 22). . v
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Fees

o Form -129 base fee ($325)

o American Competitiveness and Workforce Improvement Act
(ACWIA) fee (51,500 or $750), with some exceptions

o Applies to first petition and first extension request filed by an employer for a
particular worker - |

¢ Fraud Prevention and Detection Fee (500)

o Applies to nitial H-18 status request fled by a specific employer for a
particular worker

o PublcLaw111-2307ee (S2000)

o Applies to initial H-18 status request filed by a specific employer fora |
particular worker if;

o The petition s filed on/a fter August 14, 2010 and before October 1,2015
and

» The petitioner employs 50 o more employees in the U.S, and over 50% of
those U.S. employees are in H-1B or L-1 nonimmigrant status

» Premium Processing Fee ($1,225), if requesting Premium Processing
Service

AILA Doc. No. 160l21202. (Posted 02/12/16)
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 ACWIA Fee

- eUs Ae‘mployers with 25 or fewer full-time equivalent
~ employees, including all affiliated and subsidiary entities,
- mustpay$750

o S, employers with 26 or more ful-time equivalent

~ employees, including all afiliated ano Subsidary entities
must pay 51,500 B
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ACWIA Fee (Cont'd)

The following entities are exempt from t,he ACWIA fee:

L Inst|tut|ons of higher education, as deflned in the Higher
- Education Act of 1965, section 101(a) -

K Nonproflt orgamzatlons or entities related to or aflated Wlth
" institutions of higher educatlon

» Nonprofit research organizations or governmental research
organizations; -

e anaryorsecondaryeducatlonal|nst|tut|ons prlvateorpubllc |
and | o o

o Nonprofit entities that engage in an established curriculum-
related clinical training program for students.

AILA Doc. No. 16021202. (Posted 02/12/16)
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'ACWIA Fee (Cont'd)

Additionally, the ACWIA fee s ot required for:

» Anamended |-129 petition that does not contain any request
for extension of stay;

' An 1129 petition flled for the purpose of correcting a USCIS
grror; or

~+ The second or subsequent extension by the same employerf
the same employee
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What are the numerical
 limitations?
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* Numerical Limitations

‘The total number of temporary workers who may be issued
initial visas or otherwise provided nonimmigrant status for H-
- 1Bclassification in a fiscal year s currently 65, 000. Th|s S
| knownasthe cap |

‘ Thecadp anplies to the principal H-18 nonimmigrant and not | |
to the spouse and children of the H-18 nonimmigrant

The DOD cboperative research project workers (H-182) have
their own separate numerical limitation. A maximum of 100 .
1B workers can be employed the U, S at any time.

AILA Doc. No. 16021202. (Posted 02/12/16)
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~ Numerical Limitations (Cont'd)

o Of the available65,000visa numbers,

o Upto 1,400 visas may be set aside for nationals
of Chile under the US-Chile Free Trade
~ Agreement, and -
o Up to 5,400 visas may be set aside for nationals
* of Singapore under the U.S- Smgapore free
TradeAgreement |

o Unused numbers under the Free Trade Agreements
~arerolled back into the regular cap.
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Numerical Limitations (Cottt’d)

Petltloners can file cap petitions for the next fiscal year beglnnmg on
Apnl 1 of the current fiscal year

If the cap ismetlanytime during the first five business days, USCIS will
conduct a random selection process (also known as the lottery) on all of
the petitions received during those five days. Non-selected petitions will

-~ be rejected

USCIS may also conduct the random selecton process on the final

| receipt datewhen the cap is not met within the firstfive business day.

- Duplicate cap subject petitions (same petitloner and same beneficiary)

will be denied if they are filed n the same fiscal year,

The Fiscal Year (FY) 2013 cap closed on June 11, 2012.

AILA Doc. No. 16021202. (Posted 02/12/16)

652



Numerical Limitation Exceptions -
Masters Cap

o The first 20,000 petitions filed on behalf ofa
heneficiary with a U.S. master's degree or higher
are exempt from the cap. This s also known as
the advanced degree exemption or “master’s

)

cap.

o Any surplus over the 20,000 is then counted against
the general cap.

222222222222222222222222222222222222
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‘Numerical Limitation Exceptions -

“Masters Cap (Cont'd)

o Officers must always apply all other cap exemption

provisions first before applying the
. |

H-1B master’s

o The master's degree (or higher) must he issued .
from a U.S. institution of higher education as

defined in section 101(a) of the Hig

ner Education

~ Act of 1965 (Pub. Law 89-329), 20 US.C. 1001(a).
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 Numerical Limitation Exceptions -
Petitioners not subject to the cap
" INA 214(g)(5)(A) and (8

¢ Institutions of higher education, as defined in the Higher
Education Act of 1965, section 101(a)

» Nonprofit entities that are related to or aff|||ated withan
institution of higher education |

v Nonprofit research organizations or governmental research
- organizations

Let's define these enti_ties...

AILA Doc. No. 16021202. (Posted 02/\12/16)
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Institutions of Higher Education
‘ ”Institution o higher education” s defined by the Higher

Education Act of 1965;

+ Admit students holding hlgh school diploma (or
equivalent);

o Are certified t prowde higher education pursuant to
state regulations and are accredited by a nationally
recognized accrediting agency;

~+ Provide an educational program that awards a
~ bachelor's degree or a two-year program that awards
- credit toward such degree;

e Qualn‘yasapublicornonprofitmstitution *
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~ Definition of a Nonprofit

Organization

* » Defined as atax exempt organization under
the Internal Revenue Code of 1986, section
S01(c)(3), (@) or (c)i6and

' Has been approved as a tax exempt -
~ organization for research or educational
“purpose by the IRS

ooooooooooooooooooooooooooooooooooooo



‘Research Organizations

' A nonprofit research organlzatlon |

o s primarily engaged in basic research andjor
applled research

* Agovernmental research organization:
v is @ United States Government entity whose

-~ primary mission is the performance or promotion

- of basic research or applied research,
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Basic Research

o |sgeneral research to gain more comprehensive knowledge
- orunderstanding of the subject under stuay, without
-~ specific applications in mind.

v [salso research that advances saentlﬂc knowledge, but
 does not have specific immediate commercial objectives
“although it may be in fields of present or potential
commercial interest.

o May include research and investigation in the sciences,
social sciences, or humanities.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Applied Research

o Research to gain knowledge or understanding to determine
the means by which a specific, recognized need may be met.

o nvestigations oriented to discovering new scientifc
knowledge that has specific commercial objectives with
respect to products, processes, or services. |

|t mayinclude research and investigation in the sciences,
social sciences, or humanities.

ATILA Doc. No. 16021202. (Posted 02/12/16)
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Possible Evidence Establishing the
~ Petitioner is a Research Organization

» Documentation that establishes the organization’s research
activities, such as a copy of the organizing instrument of the
organization that specifies the purposes of the organization,
organizational literature, such as books, articles, brochures,
research papers, and other literature describing the purpose
and nature of the research activities of the organization;

o ‘A complete copy of the petitioner's most recent IRS Form 990,
Return of Organization Exempt from Income Tax. The copies
of the tax returns should include all required schedules and
statements that identify the organization’s primary exempt -
pUrpOSe.

Note: Do not deny a petition soléiy based on a tax document -
indicating that the company is a charitable organization,

AILA Doc. No. 16021202. (Posted 02/12/16)
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Related o Affiliated Nonprofit Entities

) When determlnlngan afflhatlon USCISuses8CFR2142
‘ (h)(19)(|||)(B) which states:

o that an affiliated or relatednonproﬁt entity is a nonprofit

entity that is connected or associated with an institution of
higher educahon through one of the followmg three
prongs |
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Related or Affiliated Nonproflt
Entltles (Cont d)

' Prongl The petitioner is assouated with an institution of higher
education, through shared ownership or control by the same board
or federation; \

o Prong 2- Operated by an institution of higher education; or |

o Prong 3 - Attached toan institution of higher educatlon as amember,
branch, cooperatlve or sub5|d|ary

Note: Allinitial affiliation petitions will be adjudlcated by the :
affiliation team. |

AILA Doc. No. 16021202. (Posted 02/12/16)
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 Related or Afflllated Nonproflt
* Entities-Interim Guidance

' Smce USCIS is currently reviewing its pollcy onH-1B cap
-~ exemptions for nonprofit entities that are related toor
affiliated with an institution of higher education, USCIS HQ
instituted an interim procedure to provide consistencyin
adjudications until new guidance s issued.

o Interim guidance dated April 28, 2011 gives deference to
prior H-1B cap exemption determinations for nonprofit
entities made since June 6, 2006.
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Releted or Affiliated Nonprofit
Entities-Interim Guidance (Cont'd)

 To establish receipt of a prior determination of H-18 cap exemption

based on affiliation, the petitioner may provide some or all of the
following documentation or similar types of evidence:

v A copy of the previously approved cap-exempt petition
~ (relevant pages of the Form -129 and pertinent supplements|
filed by the petitioner;

oA copy of the correspondlng'Form |-797 approval notice (issued
after June 6, 2006) for the a |||at|on based cap exempt pet|t|on
andfor

~» Documentation previously submitted with a petition in support
of the claimed cap exemption.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Related or Affiliated Nonprofit
Entities-Interim Guidance (Cont'd)

~ + The petitioner may also includeastatementattestingthatits
organization was determined to be cap-exempt since June 6,

2006 as a nonprofit entity related to or affiliated with an
institution of higher education.

o However, a statement alone from the pétitioner, without a
~prior receipt number or other supporting documentation,
-~ would not be sufficient, ‘ ‘
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* Related or Affiliated Nonprofit

Entities-Interim Guidance (Cont'd)

o Areview of CLAIMS may help to substantiate a prior claimof
cap exemption as an affiliated or related nonprofit entity,

o Consult with your supervisor when the prior approved
petition was adjudicated at the VSC.

 The C5Cand VSC have established points of contact who
are able to supply information from local CLAIMS to assist
in corroborating the claimed H-1B cap exemption
determination, -
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Related or Affiliated Nonprofit
Entities-Interim Guidance (Cont'd)

v IssueaRFE only if the claimed prior cap exemption
determination cannot be corroborated through CLAIMS orthe
evidence in the record

e Offlcersshould notattemptto re- adjud|catethe prior cap
~ exemption determination unless evidence suggests that the
~ prior cap exempt determination was clearly erroneous or that
- there has been a significant change in circumstances related
~totheaffiliation of the petitioner to an institutior of h|gher

* education, |
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Related or Affiliated Nonprofit
Entities-Interim Guidance (Cont'd)

Examples of significant changes _may include, butarenot
imitedto; |

' Ewdence that the nonproflt entity has reorganized ta
~ for-profit ent|ty,

o Evidence thatthe affation agreement with the related or
affiliated institution of higher education has expired and
- has not been renewed automatically or otherwise; or

v Evidence that the new petition is seeking cap exemption
hased on affiliation or relation to a d|fferent intitution of -
h|gher education.
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Related or Affiliated Nonprofit
 Entities-Interim Guidance (Cont'd)

Examples of clear error in the prior adjudication may -
include, but are not imited to |

» Evidence of affiliation with an organization that S
NOT an institution of higher education; or

* Evidence of a prior approval that was subsequently -
revoked on an aff|||at|on ground

NOTE ADmistconcurand SCOPS musthe ,
 consulted prior to issuance of an ITD or denial based
~ - onevidence of significant changes or clear error.,
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Numerical Limitation Exceptions -
Beneficiary Employed “at" a Cap- Exempt
Employer

- Inaddition to the exemptions noted previously, even if the

 petitioneris not a cap exempt institution, an alien is exempt
from the H-1B cap if the alien is employed (or has receivedan
offerofemployment) at’ ‘

¢ ¥an institution of hlghereducatmn o
v *arelated or affiiated nonprofit entity,
+ *a nonprofit research organization, or _ ‘
K governmental research organization

*referred to as a ”qUa.Iifv:ing institution”
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Numerical Limitation Exceptions - ‘
Beneficiary Employed “at” a Cap-Exempt
~ Employer (Cont'd)

+ The June 6, 2006 Aytes H-1B cap exemption memo provndes
guidance onthese cases.

¢ The petitioner will employ and pay the beneficiary, but
the beneficiary will work at the site of the cap exempt
entity. The following conditions must be met to satisfy
that the petition will be cap exempt:

» The beneficiary must be working “at” a qualifying
institution at least part of the time; and

» The job position “at” a qualifying institution must
directly and precominately further the normal,

- primary, or essential purpose, mission, objectives or
function of the qualifying institution.
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— —
- Gov., Non-Profit
UNIVERSITY | Research | Research
| Org. Beneficiary | {Org.
I Beneficiary I Beneficiary
| Petitioner’s
— beneficiary is
Arelated or working
afflllateq N aATn one Ofthe
nonprofit entity these
Beneficiary
e cap-exempt

h - entities. The job

_ Non- qualifying | positon furthers
Datitioner | the work of the

‘ cap-exempt entity.

The petition is cap-

 exempt

(employs the beneficiary)

AILA Doc. Ng. 16021202. (Posted 02/12/16)
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 Numerical Limitation Exceptions -
J-1 Physicians with Waiver

* The beneflclary 53 J 1 foreign medlcal graduate who recenved )
waiver of the 2-year forelgn residence requurement

e TheJ-lcapexémptionappliesonlyto medical doctorswho
have received a Conrad 20/30 waiver under INA 214(1)

o Must work at a hospital designated by the Secretary of HHS as
a | | B
o Health Professional Shortage Area (HPSA);
o Medically Underserved Area (MUA); or
o Medically Underserved Population (MUP).
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Numerical Limitation Exceptions -
J-1 Physicians with Waiver (Cont'd)

o [nordertogranta change of status for a -1 under Conrad 30, l

the petition should inclule evidence that the beneficiary has
received a waiver of the foreign residency requirement.

o This can include a copy of the 1-797, Approval Notice, for a Form I-612,
with an addendum of work Iocat|ons "

o Before issuing an RFE for evidence of the waiver grant offlcers must
first check systems to see if a Form I-612 has been approved in the
system, If it is not found, contact VSC via your supervisor to either

~ locate the 1-612 approval notice or have it adjudicated.

A State Workforce Agency/a State Department of Health
letter concurrent with the Department of State
recommendation may be submitted but is not required.

ATLA Doc. No. 16021202. (Posted 02/12/16)
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 Numerical Limitation Exceptions -

_J-1 Physicians with Waiver (Cont'd)

- Officers should not re-adjudicate the
~ approved |-612 waiver by RFE for

~ documentation (e.g. work locations,
~ employment contracts) unless a materia

- discrepancy in the record exists.
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Numerical Limitation Exceptions -

J-1 Physicians with Waiver (Cont'd)

-~ + The beneficiary must fulflla three-year employment .
commitment in an HHS-designated shortage area, VA facility
or in medical research or training, -

o Exception for a change of employer pet|t|on during the three years |f
there is evidence of extenuating circumstances and that the new
employment will also be in a HHS-designated area.

o The beneficiary is ineligible to change to another
nonimmigrant visa classification or adjust status unt|l this
commltment s fulfilled,

Note: H-18 approvals when a beneficiary was unable to fulfil
the three-year commitment at the original facility due to
extenuating circumstances requires SIS0/ACD concurrence.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Numerical Limitation Exceptions -
J-1 Physicians with Waiver (Cont’d)

o Once the beneficiary fulfills the three ye'arcommitmeht, he
‘ will remain CAP exempt upon extension/change of employer.

¢ Ifthe commitment is not fulfilled, the beneficiary will again be
subject to the two-year foreign residence reqwrementand
the numerical cap.

~o A J-2 dependent cannot COS to any other nonimmigrant
classifications except H-4 until the principal fulfills the three-
year commitment as he/she is subject to the same conditions
of the waiver as the principal J-1. (Approval 0f J-2 COS to H-
1B requires SIS0 and ACD concurrence.)
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‘Numerical Limitation Exceptions ~Additional
Exceptions

+ Change of employer from one cap- exempt employer toanother
- exempt employer |

* The benefrcrary was previously counted against the cap once M
 within the last six years and has not reached the maximum
-~ allowable period of stay. '.

o Has reached the 6-year maximum butis:
* exempt from the limit (seasonal/intermittent);
o ¢ligible for recaptured time; or
o eligible for extension under AC21 sec. 104 or 106.

-+ H-1B workers performing labor or services in the CNMI and Guamn
o exempt until December 31, 2014,

v Coricurrent filing when at least one pefition is cap-exempt. "

ATILA Doc. No. 16021202. (Posted 02/12/16) ,
679



Posutlon and Beneflclary
Requwements fora

Speaalty Occupation
Worker '
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1B1 Specialty Occupation Workers

Section 214(i)(1) of the INA defines spectalty occupation” as an
occupation which requires:

1) theoretical and practical appltcatton of 3 body of highly
| speaallzed knowledge, and |

2) the attainment of abachelor's degree or higherina - ‘
specific specialty {or its equivalent) as a minimurn for entry
into the occupation in the United States (emphasis added|
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Position Requirements

1)

)

The petitioner must meet one of the followmg four criteria:

A baccalaureate or highef degree or its equivalent s normally
the minimum requirement for entry into the particular

| p05|t|0n

The degree requirement i common to the mdustry inparallel
* positions among similar organizations or, in the alternative, an

employer may show that its particular position is so complex or
unique that it can be performed only by an individual with a

~ degree;
3
 the positions; or

The employer normally requwes a degree or its equivalent for

The nature of the specific duties are so specialized-and

. complex that knowledge required to perform the duties s

usually assocated with the attainment of a baccalaureate or ‘

o hlgher degree.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Position Requirements

The petitioner must meet one of the following four criteria |

1) A baccalaureate or higher degree or its equivalent is normally
the minimum requirement for entry into the particular
position;

- Does the Department of Labor's Occupational Outlook
Handhook (OOH) recognize the proffered position as one tht
normally requires a degree in a specific specialty? The OOH
can be located at http://www.bls.gov/oco.

AILA Doc. No. 16021202. (Posted 02/12/16)
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| Mechanical Engineers
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What Mechanical Engineers Do~~~ | e

Mechanica engneering s one of the broadest engieering discpines. Mechanicalengineers research,
design, develop, buld, and test mechanical devices, incuding toos, engines, and machings,

Duties
Mechanical engineers typically do the folowing:

* Analyze problems to see how & mechanicaldevice might help sove the problem

. ® Design or redesign mechanical devics, creabing blueprins o the device can be bullt .
¢ Develop 3 prototype of e v a0 et protolype

 Analyze the testresults and change the design as needed

o Qversee the manufacturing process forthe device

Mechcaleginets usemnyypes ool ennes, and mochies, Examples ncude e Floing ma:;::Iu:’;g::?:;sﬁ:t::':foi:i s.b:s“d mechanlcal

® Power-producing machines such as eletic generatos, iternal combustion engines, and steam and-
" gos turbines
L& Prwer-ugnn machines, aich A refineration and ai-conditinning

\' .
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How to Become a Mechanical Engineer outisien

Mechanical englneers need & bachelor’s degee. A graduae degre I typically needed o be hired or promotedinto managerial postions. Mechaniclengiers who sel
senvices publily must be censed n al states and the District of Columbla '

Education | |
Nearly all enty-level mechanical enginegring jobs require & bachelor's degree In mechanical engineering,

Mechanical engingering degree programs usual include courses In mathematics and Ife and physical clences, as wellas engineering and design courses, The
programs typlcally last 4 years, but many students take between 4 and 5 years to eam a degree. A mechanical engineering degree program may emphasize nternships
and corops o prepare st for ok ndusy Theory Is oen anoher main ocus, i nder o prepare students or greduaeevel work

core ubjectsto receive & bachelor's degree from each schoo,
combine classroom study with prachicalwork, enabling students t gain valuable experience and eam money to inance part of thlr education,

Manyengieering rograms ar acredted by ARET R (frmerty th Aceedtaton Boar for Engneeing and Technelogy). e employers reer studens rom an
ecredhedprogram, A dereefom an ABE acreed pogram sl necessry b became 2 censed pofessonlengneer,

=t
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Position Requirements (Cont'd)

2a) The degree requirement is common tothe industry in parallel
~ positions among similar organizations...

* Position and Job Postings:

Industry requirements may be identified by reviewingthe
job listings of organizations similarly situated to the
petitioner (duties, educational requirement, experience and
skills) for the position in question to determine whethera

~ degree in a specific specialty is a prerequisite.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Position Requirements (Cont'd)

xamples of i |tems to keep in mind when reviewing documen

from an mdustry related professional association:

K Does a member or representative state that a degreeina
- specific specialty is required as a minimum entry requirement?

»  What s the academic and public status of the association?
~ ¢ Howmany members do they have?
o - What are the membership requirements?

xamples of items to keep in mind when reviewing documen
~ from firms or individuals in the industr Iy.

¢ Are these qualified members of a related industry or feld?

K  Does the evidence detail the job description and educational
reqwrements?

AILA Doc. No. 16021202. (Posted 02/12/16)
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 Position Requirements (Cont'd

20) ..inthe alternative, an employer may show that its particular
position s so complex or unique that it can be performed only
by an individual with a degree |

.- Does the break down of the job description indicate to you
~that the duties are complex and unique?

*  What percentage of time will the beneficiary spend on these -
complex or unique duties?
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Position Reguirements (Cont'd)

3) The employer normally requires a degree or its equivalent for
the positions |

»  Employment history of the petitioner for similar positions to
that on which the petition is based;

o Contains corroborating evidence of employing individuals in a
~ similar position: | |
o Description of duties
o Payrecords '
o Evidence of educational credentials
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Position Requirements (Cont'd)

4) The nature of the specific duties are so speuallzed and
-complex that knowledge required to perform the dutiesis
usually associated with the attainment of a baccalaureate or
h|gherdegree ‘ |

' Does the petitioner’s business and position requirements
demand duties that are so specialized and complex that they
-~ exceed normal industry standard educational preparation?

¢ How are the dutes of the positor morespecilizedand
-~ complex from similar positions within the industry?

v Dothese requirements necessitate skills that are normally
~ associated with a baccalaureate level degree or higherina
specific specialty?

AILA Doc. No. 16021202.‘ {Posted 02/12/16)
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General Degrees

A degree in the general area of Business
- Administration may be insufficient to demonstrate

- that the beneficiary is qualified to perform a specialty -
- occupation. However, a degree in Business
- Administration with a specific focus in a field of study
- related to the specialty occupation could qualify the
beneﬁuary to perform the speualty occupation.

o Example A Busmess Administration Degree withan
emphasis in accounting would ikely qualify the

-~ heneficiary as an accountant, but would not, by tself
quallfy him as an architect.
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* Beneflclary Quallflcatlons

The petltloner must show that the beneficiary meets one of the
following four crteria: | o

- 1) The beneficiary holds a United States baccalaureate or higher ‘
degree required by the speualty occupation from an accredited
~ college orumversty,

» Should be for a course of study in the speaalty that relates
tothe occupation |

' Copy of baccalaureate degree
¢ Transcripts

AILA Doc. No. 16021202. (Posted 02/12/16) .
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‘ Beneficiary Qualifications (Cont'd)

2) The beneficiary holds a foreign degree determined to be
equivalent to a United States baccalaureate or higher degree
required by the specialty occupation from an accredited college
or university;

* Foreign degree and/or transcripts accompanied by a translation

o Aforeign bachelor' degree does not necessarily mean that iti
- equivalent to a United States bachelor's degree.

* RFE for educational evaluation if unable to determine if foreign
academic program is equivalent to United States

ATILA Doc. No. 16021202. (Posted 02/12/16)
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Beneficiary Qualifications (Cont'd)

-+ Generally, the three-year foreign degrees are equivalent to
three years of undergraduate coursework at a U.S. institution
of higher Iearnlng |

o Four-year degrees can usually be considered equivalent to a
U.S. bachelor's degree, but not always. |

» Focus on the course of study for the degree. Be careful not
“to penalize a beneficiary for the manner in which he/she

- obtains the degree (e.g,, the beneficiary eams four -year
degree inthree years, etc.).
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Beneficiary Qualifications (Cont'd)

3) The beneficiary holds an unrestricted state license, registration

or certification which authorizes him or her to fully practice the
-~ specialty occupation and be immediately engaged in that
speclalty n the state of intended employment,

L Examplesareoccupatmnssuch as teachers, lawyers,
engineers, architects, pharmacists, . ..

' Notal occupations requiring licensure meet the definition of a

specialty occupation (e.g, pilots, cosmetologlsts flight
instructors, harbers, taxi drivers)

AILA Doc. No. 16021202. (Posted 02/12/16)
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Beneficiary Qualifications (Cont'd)

4) The heneficiary has education, specialized training, and/or
progressively responsible experience that is equivalent to
completion of a United States baccalaureate or higher degree in
 the specialty occupation, and has recognition of expertise in the
specialty through progressively respon5|b|e posmons directly
Arelatedtothespeualty o |

+ [f the beneficiary does not have a baccalaureate degree,
equwalence can be shown with a combination of educatlon and
work experience.

AILA Doc. No. 16021202. (Posted 02/12/16)
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 Degree Equivalence

(Equivalence to completion of a college degree)

The benef|c|ary s education, specialized training and/or ,
progressively responsible experience may be recognized
as equwalent t0 3 baccalaureate degree.
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Degree Equlvalence (Cont d

-~ Ifthe benef|c1ary has knowledge competence and practlce in the
specialty occupation that has been determined to be equal to

" baccalaureate or higher degree as ewdenced by one or more of the
following:

1) Anevaluation from an official who has authority to grant
college-level credit for training and/or experience inthe
specialty at an accredited college or university which has a
program for granting such credit based on an
individual's training and/or work experience;

) Theresults of recognized college-level equivalency.

~ examinations or special credit programs, such as the
College Level Examination Program (CLEP), or Program on

-~ Non-collegiate Sponsored Instruction (PONSI);

ATILA Doc. No. 16021202. (Posted 02/12/16)
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Degree Equivalence (Cont'd)

- 3) Anevaluation of education by a reliable credentials evaluation
- service which specializes in evaluating foreign educational
credentials,

o For purposes of equivalence, an acceptable evaluation of
formal education should:

»Consicer formal education only, not practical experience;

o State if the collegiate training was post-secondary -
education (e.g, whether the education in question Was
obtained after completing the US. equivalent of high
school); ‘ |

AILA Doc. No. 16021202. (Posted 02/12/16)
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Degree Equivalence (Cont'd)

+ Provide adetaied explanation o the materia evaluated
rather than a simple concluding statement,and -

o Briefly state the qualifications and experience of the
-~ evaluator providing the opinion. |

AILA Doc. No. 16021202. (Posted 02/12/16)
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Degree Equivalence (Cont'd)

4)  Evidence of certification or registration from a
“nationally-recognized professional association
or society for the specialty that s known to
~ grant certification or registration to persons in
the occupational specialty who have achieved
 acertain level of competence in the specialty;
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Degree Equivalence (Cont'd)

5) A determinatio

1 by the Service that the

- equivalent of the degree required has been '

o acouired:

-~ through a combination of education, specialized
~training, andor work experience in areas relatedto

- the specialty

~AND

o thatthe alien has achieved recognition of expertse

~ inthe specialty

occupation as a result of such

 training and experience.
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 Degree Equivalence (Cont'd)

For purposes of determining equivalency to a
baccalaureate degree in the specialty, three years of
specialized training and/or work experience must be

- demonstrated for each year of college- Ievel training the
-~ alien Iacks ~ s

For equivalence to an advanced (or Masters) degree, the
alien must have a baccalaureate degree followed by at
~ |east five years of experience in the specialty.

1t required by a specialty, the alien must hold a Doctorate
degree or its foreign equivalent. The petitioner cannot
- use a combination of education, training and/or work
experience to demonstrate eligibility in this situation.
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Degree Equwalence (Cont d)

It must be cIearIy demonstrated that:

o thealien's training and/or work experience

~ Included the theoretical and practical application
fspeuallzed knowledge reqmred by the specialty
~ occupation;

o thealien's experience was gained while working
- with peers, supervisors, or subordinates who have

r degree or its equivalent in the speclalty
occupation; and

o thealien has recognition of expertlse in the
‘ speualty
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Degree Equivalence (Cont'd)

Recognition of expertise in the specialty should be
evidenced by at least one type of documentation such as:

Recognition of expertise in the specialty occupation by at
least two recognized authorities in the same specialty

-~ occupation,

~ Membershipin a recognized foreign or United States
association or society in the specialty occupation;
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" ‘Degree Equivalence (Cont'd)

+ Published material by or about the alien in professional
~ publications, trade journals, books, or major newspapers;

o Licensure or registration to practice the specialty
-~ occupation in a foreign country; or

-+ Achievements which a recognized authority has determined
~ tobesignificant contributions to the field of the specialty
occupation. N

AILA Doc. No. 16021202. (Posted 02/12/16)
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Degree Equivalence (Cont'd)
 Recognized authorify '

A recognized authority is a person or an organization with
expertise in a particular field, and the expertise to render
- the type of opinion requested. '
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Degree Equivalence (Cont'd)

 Ultimately, the adjudicating officer makes the fina
 determination that the equivalent of the degree
 required by the specialty occupation has been acqmred

through a combination of education, specialized

~training, and/or work experience in areas related to the

~ specialty, and that the alien has achieved recognition of
 expertise in the specialty occupation as result of such

training and experience.
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- Licensing Requirements

fthe occupation (notthe duties]requires a state or local
icense the alien must: o

~ #Have a permanent license, or
o Have a temporary license, or

o Beeligible for ; permanent license, except for
-~ administrative reasons, e.g. need Social Security # or
DHS permission to be employed to receive licensure.

M



|dentifying Licenses

-+ Temporary or provisional licenses normally are titleg
~ assuch and may have requirements stated on the
license that need to be completed before a
permanent license can be issued.

o However, a few permanent icenses may also ls
'  requirements to be completed for an extension of the
~ license and they normally donot have theword
~ “permanent” in the title, ‘
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Temporary or Provisional License

o |f 3 temporary license is-available
employment, and the beneficiary

inthe state of
is allowed to fully

granted

-perform the duties of the occupati
permanent license, then H-1B classification may be

onwithouta

v If otherwise approvable, the petition may be granted |
for one year or for the period that the temporary
- liense s valid, whichever islonger.

o



Permanent Licenses

v Apetition can be approved up to three years for
beneficiaries who have permanent licenses

o Permanent licenses will still have an expiration date
and may have renewal requirements listed.

o Expiration dates on permanent licenses have no bearing on
validity dates given. If otherwise eligible, the petition may
 be granted for up to three years,

AILA Doc. No. 16021202. (Posted 02/12/16)
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Licensing Requirements for Teachers

Public school teachers require teaching credentials, certificates, or
licensure from the appropriate state licensing authority

v ¢.g, Unified School Districts ‘

- Private schools may not require a teaching credential

v eg, Parochial Schools

Some teaching positions may require a special certification

» &g, special education teachers

AILA Doc. No. 16021202. (Posted 02/12/16)
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 Certified Health Care Workers

o Certification should not to he confused W|th
licensing.

' L|censes required by certain occupatlons are |ssued
N by the state. |

-~ + Certifications required bycertéin health occupations,
are also issued by the state.
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Uncertified Health Care Workers

On or after July 26, 2004, if an alien seeks admission to the
U5, a change of status, or an extension of stay, the alien-
~ must provide evidence of health care worker certification
- ifthe primary purpose for coming to or remaining in the
.S, is employment in the affected health care
| occupatlons
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Uncertified Health Care Workers

Unless they have been certified, aliens in the following.
- seven (7) fields are inadmissib e to the United States
under section 212(a)(5)(C) of the Act as uncertified
healtwcareworkers o

Nurses |

Physical Therapists

Occupational Therapists _
“Speech Language Pathologists & Audiologists
. Medical Technologists '
Medical Technicians
Physician’s Assistants

e - T~ T R S s I
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Uncertified Health Care Workers

 + Inthis category, nurses include:
* Licensed practical nurses
* Licensed vocational nurses

» Registered nurses

» Medical technologist are also called Clinical
Laboratory Scientists

-~ + Medical technicians are also called Clinical Laboratory
Technluans

n -



Health Care Worker Certifications

At this time, only three entities are approved by USCIS
to certrfy health Care Workers:

N Commrssron on Graduates of Foreign Nursrng Schools
 (CFNS) - issue certifcates for al health care workers

« Foreign Credentialing Commission on Physical Therapy -
{FCCPT) - issues certifications for physical therapists

+ National Board or Certficationin Occupational
Therapy (NBCOT) - issues certifications for
occupational therapists

oooooooooooooooooooooooooooooooooooo
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Health Care Degree Requirements

-~ » Generally, Nurses, Medical Technologists and Medical

- Technicians require less than a baccalaureate degree
for minimum entry into the field,

.. .
P

ysical Therapists, Occupational Therapists and

ysician's Assistants require a baccalaureate degree.

 » Speech Language Pathologists & Audiologists may

require a Masters degree.

1



Nurses

+ Most nursing positions do not require a person with a
four-year degree in the specialty occupation. ‘

+ To qualify for H-1B classification, the nstition
- andjor the duties of the position must be specialzed.

v Foreign Degrees entitled “Bachelor of Nursing
Degree” may not be equivalent to ad-year US. -
- (Oegree S

¢ If approving an H-18 Nurse, {or any position requiring
~anursing degree) you must have SISO sign-off.
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Nurses (Cont'd)

In contrast to general RN positions, certain
specialized nJrsing occupations may require ”
4 year bachelor’s or hlgher degree ina
- specific Spec aIty

o Clinical Nurse Specialists (CNS)

o Cer tified Nurse Practitioner (NP}

v Certified Registered Nurse Anesthetlst (CRNA)
, ‘°Nurse MldWlfe(CNM)

ooooooooooooooooooooooooooooooooooo

723



‘Nurses (Cont'd)

o Certain other nursing occupations, such as an upper-

 level “nurse manager” in a hospital administration
position, may be H-1B equivalent since administrative

- positions typically require, and the individual must
hold, a bachelor's degree, |

o Nursing Services Administrators are generally
~ supervisory level nurses who hold an RN, and
- graduate degree in nursing or health administration,
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Physicians

AlIH-18 petitions iled for physician must mclude
: ewdence that the beneﬂcuary

+Hasa full and unvestricted fcense o practice medicine i
a foreign state; '

* R |
ohas graduated from a medical school inthe Umted States
0rin a fore|gn state.
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Physicians (Cont'd)
Petitions for physicians performing direct patient
care must include: '

o Evidence that the beneficiary has the license or
authorization required by the state of intenced
~ employment to practice medicine
- R

~+ Evidence that the beneficiary is exempt from awfrom
~ the licensing requirement
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Physicians (Cont'd)

Unless the beneficiary i of national or international renown in the
field of medicine, the petitioner must establish that the beneficiary.

-~ Will be employed primarily to teach and/or conduct
research for a public or nonprofit private educational or
~ research institution or agency and no patient care willbe
performed, except that which is incidental to the physician’s
teaching or research '

OR..

AILA Doc. No. 16021202. (Posted 02/12/16)‘
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Physicians (Cont'd)

‘The beneficiary has:

passed the Federation Licensing Examination (or

‘equivalent examination as determined by the Secretary

of Health and Human Services)or -~

isa graduate of a United States medicalschool;

~ AND

* has competency in oral and witen English '
(demonstrated through passage of proflclency test

given by the Educational Commission for Foreign

Medical Graduates (ECFMG); or
s graduate of a school of medicing accred|ted bya

-~ boay or bodies approved for that purpose by the

- Secretary of Educatlon
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Physicians - Medical Residents

o Recent medlcal graduates who are completing their |nternsh|p
- arereferred to as Medical Residents,

o Medical Residents may have temporary icenses.

v Exceptions: New Yorkand Connecticut do notissue
~ temporary licenses to their Medical Residents. They can he
approved for up to three years,

K Ewdence of no licensing reqmrement s needed for hospitals
in other states. |

AILA Doc. No. 16021202. (Posted 02/12/16)
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Posmon and Beneflclary

Requwements fora DOD

Cooperatlve Research
Prolect Worker
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182 Department of Defense (DOD)
 Research Project Workers

» Services of an exceptional nature relating to DOD
cooperative research and development projects or
co-production projects shall be those services which

 require a baccalaureate or higher degree, or s
equivalent, to perform the duties.

» The existence of this special program does not -
preclude the DOD from utilizing the regular H-18
provisions provided the requirements are met.

222222222222222222222222222222222222
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1B2 Department of Defense (DOD)
Research Project Workers (Cont'd)

The petition must include:
o averification letter from DOD project manager;

¢ This letter must state that the alien will be working on a
- cooperative project under a reciprocal government-to-
government agreement administered by DOD.

o ageneral description of the alien’s duties and indicate the -
actual dates of the alien’s employment on the project; and

o “a statement indicating the names of alens currently employed
on the project in the United States and their dates of
employment, |

 » The petitioner should also indicate the names of aliens
- whose employment on the project ended within the past
year,
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182 Department of Defense (DOD)
Research Project Workers (Cont'd)

o Verify that the petition is accompanied by evidence that the
‘beneficiary has a bachelor’s or higher degree or its
equivalent in the occupational field in which he or she will
e performmg the serwces ' |

| + Because of the sensitivity of these types of petitions, ti f
prudent to consult with your supervisor before taking
action on these cases, |

o Amaximum of 100 aliens can be employed on a DOD
~ research program at any time. Consult with SCOPS HQ
-~ through the appropriate chain of command to ascertain
whether this cap has been met before approving a case.
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’ Posutlon and Beneflclary |
~ Requirements fora -
~ Fashion Model of
‘ Dlstlngulshed Merltand N
- Ablllty -
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W 183 Fashion Models W

H-18 classification may be granted toan alien
Who's of distinguished merit and ability in the

field of fashion modeling. The alien must

come to the United States to perform services

~ that require a fashion model of prominence,

~andhe or she must demonstrate such
prommence

" AILA Doc. No. 16021202. (Pdsted 02/12/16)
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~ 1B3 Fashion Models (Cont'd)

+ Prominence means a high level of achievement
the field of fashion modeling evidenced by a degree
of skill and recognition substantially above that

 ordinarily encountered to the extent that a person

~ described as prominent is renowned, leading, or

~ wellknown n the feld of fashion modeling |
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183 Fashion Models (Cont'd)

' The petitioner should establish that the services tobe
performed involve an event, production or activity
~ which have a distinguished reputation, OR

» The services to he performed are for an organization or
- establishment that has a distinguished reputation, or 2
record of employing prominent persons
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1B3 Fashion Models (Cont'd]

+ The petition must include:
+ Evidence that the beneficiary s a fashion model of |
- distinguished merit and ability |

r Copies of any Writen contracts between the petitioner and
~ heneficiary Or asummary of the terms of oral agreement (if
there isnot a wrltten contract,

AILA Doc. No. 16021202. (Posted 02/12/16)
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183 Fashion Models (Cont'd)

o Verify that the beneficiary is qualified for the

position. To establish that the beneficiary qualifies

~ asanalien of distinguished merit and abiity in the

~ field of modeling you must have evidence of two of
~ the following: o '

- Has achieved national or international recognitionfor
outstanding achievements evidenced by reviewsin
major newspapers, trade journals, magazines, or other

published materia,
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183 Fashion Models (Cont'd)

' Has performed and will perform Services as a fashlon '
“model for employers that have a distinguished reputation;

-0 Has received recognition for significant achievements from
organizations, critics, fashion houses, modeling agencies,
-~ or other recognized experts in the field of fashion
“modeling; -

» Commands a high salaryorothersubstant|a|
* remuneration for services (in relation to others in the
field) as evidenced by contracts or other reliable evidence.
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 H1BPetitoner
~ Requirements

ooooooooooooooooooooooooooooooooooo



“United States Employer

8CFR § 214.2(h)(4)(ii) defines this as:

A person, firm, corporation, contractor or other
association or organization in the U.S. which:

1. Engages a person to work within the Us,

2. Has an employer-employee relationship with respect
~toemployees under this part; and

3. Hasan IRS tax identification number-
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United States Employer (Cont'd)

The 8 CFR 214.2(h)(4)) defniton of “U.S. Employer” also
states that an employer - employee relationship is -
- indicated by the fact that the petitioner may:

v hirg -

v pay

o fire,

' Supervise, or -
o otherwise control the work of the beneficiary.
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 Employer-Employee Relationship

o In addition to the other requirements for an H-18 visa,
petitioner must satisfy the requirement that itis a U.S.
employer or an agent. .

+ The petitioner must establish that a valid employer-
employee relationship exists (or will exist) between itself .
and the beneficiary, and that the relationship will continue

 toexist throughout the requested H-18 validity period.
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Agents

o Under 8 CFR 214.2(h)(2)(i)(F) it is possible for an
“agent” to file an H-1B petition.
¢ The beneficiary must be one whois traditionally
~ self-employed or who uses agents to arrange short
~ termemployment on his/her behalf with
numerous employers or in cases where a foreign
employer authorizes the agenttoactonits behalf

o Anagent may be:

v The actual employer (performing the function of ar
~ employer); -

* 3represent; atlve of both the employer(s and the
benefluary, or

o A person or entity authorlzed by the employer toact |
for (or in place of) the employer.

AILA Doc. No. 16021202. (Posted 02‘/12/16)‘
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Agents (Cont’d) .

' An agent functtonmg asan employer must;

- Guarantee wages and other terms and conditions of employment by
contractual agreement with the beneficiary

- Provide an |t|nerary of definite employment and information on other |
planned services. |

o Anagentin busingss as an agent must:

- Provide a complete itinerary of services or engagements (mcludmg dates
names and addresses of actual employers, and names and addresses of
-~ venues).

~ Contracts between the employers and the beneficiary may be requtred in
- (uestionable cases. |

" However,the fact that a petition is filed by an agent who is not the
actual employer does not change the requirement that the end-
employer have a valid employer-employee relationship with the
beneficiary.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Purpose of January §, 2010 ’
- Memorandum -

o This memorandumis mtended to be a forward-looking
~ document and is not intended to be used by adjudicatorsto
- re-adjudicate previously approved petitions.

' The memorandum and attached AFM update were ssuedto
prowde clear guidance in the context of H-18 petitionsonthe

~ requirement that the petitioner establish that an employer -
“employee relationship exists, and will continue to exist with
the beneficiary throughout the duration of the requested H-
1Bva||d|typer|od
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-~ January 8, 2010 Memorandum

¢ USCIS interprets the employer-employee relationship to
- be the “conventional master-servant relationship as
understood by common-law agency doctrine.”

 Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318, 322-

23(199)

o This common law tes requires that all characterisics o

 the relationship be assessed and we|ghed with no one
factor belng deuswe
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Third Party Placement

+ Third party placement i the placement of a beneficiary at a
‘work site that is not operated by the petitioner, Thisis a
common practice in some industries.

v Third party placement may make it more difficult to assess
whether the requisite employer—employee relat|onsh|p exists
and will continue to exist,

o Third party placement arrangements can meet the e'mployer—
employee relationship requirement, but sometimes theydo
not. | | |

AILA Doc. No. 16021202. (Posted 02/12/16)
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The Right to Control

o USCIS must look at many factors to determine whether
the petitioner has the right to control the beneficiary
such that a valid employer-employee relationship exists.

~+ The petitioner must establish that it has the right to

control when, where, and how the beneficiary performs '
the job. ~
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Right to Control vs. Actual Control

v The right to control the beneficiary is different from ‘ '
actual control,

o Anemployer may have the right to controlthe
- heneficiary's job-related duties and yet not exercise
“actual control over each function performed by that
benefluary |

o The employee-employer relatlonshlp hinges on the nght
o control the beneficiary.
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, Factorsto Consider

1. Does the pet|t|oner supervise the beneﬂcnary and is such
~ supervision on or off-site? |

2. If the supervision is off-site, how does the petitioner
maintain such supervision, e.g., weekly call, reporting
back to the main office routingly, or site visits by the |
petltloner? | o

3 Does thepetitioner have the right to control the work of
- the beneficiary on a day-to- day basis if such control is
requwed? |

4. Does the petitioner provide the tools or instrumentalities
-~ needed for the beneficiary to perform the duties of
employment?

AILA Doc. No. 16021202. (Posted 02/12/16)
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“Factors to Consider

5. Does the petitioner hire, pay, and have the ability to fire
the beneﬂuary?

6. Does the petitioiner evaluate the work-product of the
L beneficiary, e.g.progress/performante reviews?

7, Does the petltloner clalm the benefluary for tax purposes?

I '8 Does the petitioner provide the benefluary any type of
employee benefits?

9'. Does the beneficiary use proprietary information of the
petitioner in order to perform the duties of employment?
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Factors to Consider

10. Does the beneficiary produce an end-product that s
directly linked to the petitioner's line of business?

' 11, Doesthe petitiibner have the ability to control the
- manner and means in which the work product of the
beneficiary is accomplished? ‘

- Remember: No single factor is dispositive,
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Self Employed Beneficiary -
 Sole Stockholder

+ USCIS acknowledges that a sole stockholder of a corporation -

~canbe employed by that corporation as the corporationisa

~ separate legal entity from its owners and even its sole owner,
See Matter of Aphrodite, 17 1&N Dec. 530 (BIA 1980). |

o Ifa petitioner is able to show, through evidence (e.g,
documentation that there is an independent Board of
- Directors) that in fact the corporation has the independent
right to control the employment of the owner/majority
shareholder, then the petitioner may be able'to establish a
valid employer-employee relationship.
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- Self Employed Beneficiary -
stockholder |

* |n determlnmg whether a valid employer- employee
relationship exists between a stockholder petitioner (the
corporation) and the beneficiary, the adjudicator must
determine whether it isthe corporation that hasthe
independent right to control the work of the employee.

o However, an H-1B heneficiary/employee who owns a
majority of the sponsoring entity and who reportstonoone
but him or herself may have difficulty establishing that a valid
employment relationship exists in that the beneficiary, who
s also the owner, may not be able to establish the requisite
“control.” See generally Administrator, Wage and Hour
~ Division v. Avenue Dental Care, 6-LCA-29 (AL June 28,2007)
at 20-21.
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 Additional Factors for Majority
- Shareholders and Sole Owners -

- o Whether the petitioner can hire or fire the heneficiary or
set rules or regulations on the beneficiary's work;

-+ Whetherthe petitioner supervises the beneficiary's
work and, if so, to what extent;

o Whether the benefluary reports to someone hlgher n
the petltloner S organlzanon
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Addrtronal Factors for Majorrty
Shareholders and SoIe Owners
(Cont d

o Whether the benefrcrary S able toinfluence the
- petitioner and, if so, to what extent: and/or

» Whether the parties intended the beneficiaryto bean

| employee dS expressed |n Written agreements or
contracts o

Agorn pleose remember No srng le factor is
drsposrtrve :
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Meeting the Test

o The petitioner meets the relationship test if in the totality

of the circumstances it presents evidence to establish by a

preponderance of the evidence its right to control the

beneficiary's employment throughout the duration of the
- term ofemployment | |

~+ Officers should be mindful of the nature of pettioner’s
husiness and the type of work done by the beneficiary.

v Furthermore, not all or even a majority of the listed criteriz .

need he met; however, the fact finder must weigh and

- compare a combination of the factors in analyzing the facts “

of each individual case.

AILA Doc. No. 16021202. (Posted 02/12/16)
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‘ Documentatlon of the Emponer—-
Employee ReIatlonsh|p

+ The evidence should provide suffluent detailthat the
employer and the beneficiary are (or will be) engaged in
~ avald employer employee relationship, -

v [fthe employer will not have the right to control the
employee as required, the petition may be denied for
failure of the petitioner to satisfy the requirements of -
being a U.S. employer under 8 CFR § 214.2(h)(4)(i)
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Ewdence of the Relatlonshlp in In|t|a|

H-18 Petltlons

The petitioner can demonstrate an employer - employee
relationship by providing a combination of the following or
similar types of evidence;

1. Acomplete itinerary of services or engagements that
specifies: , _

¢ the dates of each service or engagement, and o

o the namesandaddressesoftheestablishment,Venues,or |

locations where the services will be performed for the
-~ period of time requested;

AILA Doc. No. 16021202. (Posted 02/12/16)
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Evidence of the Relationship in Initial
H-1B Petitions (Cont'd) '

) Copy of signed Employment Agreement betweenthe
~ petitioner and the beneficiary detailing the terms ana
-~ conditions of employment;

3, Copy of an employment offerleter that learly describes
~ thenature of the employer - employee relationshipand
the services to be performed by the beneficiary;

4. Adescription of the performance review process;

5. Copy of petitioner's organizational chart, demonstrating
- beneficiary's supervisory chain; |
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w Evidence of the ReIatlonshlp in In|t|a|
H-18 Petltlons (Cont d)

b. Copy of relevant portlons of valid contracts between

* the petitioner and a client (in which the petitioner

 has entered into a business agreement for which
- the petitioner's employees will be utilized)

o that establishes that while the petitioner's employees

-~ areplaced at the third-party worksite, the petitioner
will continue to have the right to control its

~ employees; ~
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Fvidence of the Relationship in Initia
'H-1B _Petitions (Cont’d) '

7 Copres of signed contractual agreements statements of work
work orders, service agreements, and letters between the
petitioner and the authorized officials of the ultimate end-

~ client companies where the work will actually be performed

* by the beneficiary, which provide information such as:

o 3 detailed description of the duties the beneficiary will perform,

the qualffications that are required o perform the job duties, )

'salaryorwages paid, hours worked, benefits, '

a brief descrrp jon of who will supervise the benefrcrary and
their duties, and

any other related evidence; and/or

AILA Doc. No. 16021202. (Posted 02/12/16)
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 Evidence of the Relationship in In|t|aI
H lB Petitions (Cont'd)

8 Copy of position description or any other documentatlon
- that describes:

o thesklllsreqmredtoperformthe job offered,

o the source of the mstrumentahtles and tools needed to
perform the job, |

o the product t‘o he developed or the service to be provided,
-+ the location where the beneficiary will perform the duties,

o the duration of the reIatnonshlp between the petltloner
and beneficiary, |

o whether the petitioner has the right to assign additional
duties,

\\ B

ATILA Doc. No. 16021202. (Posted 02/12/16)
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Evidence of the Relationship in Initial
H-1B Petitions (Cont'd)

* the extent of petitioner's dscretion over whenand
~how long the beneficiary will wor,

+ the method of payment,

- thepetitioner’s role in paying and hiring assistantsto
~ beutiized by the beneficiary,

o Whether the work to be performed is part of the
regular business of thepetitioner, |

', v the provision of employee beneflts and

o thetaxtreatmentofthe beneﬁuarym relat|ontothe
~ petitioner, |
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Evidence of the ReIatlonshlp in EOS
H- lB Petltlons

~o Avpetition for extension of an H-1B status must establish
that a valid employer - employee relatlonshlp will
continue to exist

o The petitionér can meet this requirement by providing
evidence that the petitioner continues to have the right to
-~ control the employment of the beneficiary.

o The petitioner must also document that it maintained a
valid employer-employee relationship with the
beneficiary throughout the |n|t|a| H-1B status approval
period. | *
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" Evidence of the Relationship in EOS
H 1B Petitions (Cont'd)

The pet|t|oner can demonstrate maintenance of the
employer - employee relationship by providing
~ combination of the following or similar types of evidence:

o Copies of the heneficiary’s pay records (leave and eamings
statements, and pay stubs, etc.) for the period of the
 previously approved H-18 status;

»Copies of the beneficiary's payroll summaries and/or Form
W-2s, evidencing wages paid to the beneficiary during the
perlod of previously approved H-1B status;

»Copy of time sheets during the period of previously
-~ approved H-1B status;

o Copy of prior years' work schedules;
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Evidence of the Relationship in EOS
H-1B Petitions (Cont'd) '

o Documentary examples of work product created or
produced by the beneficiary for the past H-18 validity
period, (e.g. copies of: business plans, reports,
presentations, evaluations, recommendations, critical
reviews, promotional materials, designs, blueprints,
newspaper articles, web-site text, news copy, photographs

of prototypes, etc.). Note: the materials must clearly
substantiate the author and date created;

¢ Copy of dated performance reviews; and/or

»  Copy of any employment history records, including but not
limited to, documentation showing date of hire, dates of job
changes, e.g. promotions, demotions, transfers, layoffs, and
 pay changes with effective dates.
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Demal on Extension Based on Fallure to -
Establlsh ReIatlonshlp '

If while adedicatingthe extension request, USCIS
may deny the petition if it determines that the
petitioner: |

(4 o failed to maintain a valid employer - employee
 relationship with the beneﬂuary throughout the
initia approval penod or

o violated any other temsof prior H-1B petitor R
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Itinerary Requirement

f the petition requires the beneficiary to perform
services at more than one work location, 8 CFR

214.2(1)(2)(i)(B) requires the petitioner to submita

complete tinerary of services or engagements
detallmg o

| o Thedates of each service or engagement;

o And the names and addresses of the
establishment, venues or locations where the
~ services will be performed,
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Concurrent Filing - Two Employers

e M H-1B alien can be employed by two separate petitioners at the same
time. A separate petition must be filed by each employer.

o Concurrent employment may only be granted to an alien seeking
employment in the same nonimmigrant classification. For example, an H-
1B.alien may not seek concurrent employment as an H-181 (HSC) H- 182
H-183, or vice-versa. o

v AnH-1B alien who is not subject to the cap is aIso not subject tothecap
~for his/her concurrent employment until such time as the cap-exempt
employment ceases. -

o [ftheH-1Balien hasceasedtobeemployedatacap exemptentityor
~ organization, then the alien will be subject to the H-1B cap, and the
concurrent employment petition may not be approved unless a (ap
‘number was available to the alien beneficiary at the time the petition
 wasfied.

AILA Doc. No. 16021202. (Posted 02/12/16)

7



Portability under § 105 of AC21

~ H-1B portablhty apphes to a non nmigrant’ who
s currently in H-1B status or an authorized
~ period of stay based on a timely filed H-18
 petition. H-1B portability does not apply toa
person who s in a valid status other than H-18.

ooooooooooooooooooooooooooooooooooo



Export Control

v Petitioners are required to answer Part 6 “Certification
Regarding the Release of Controlled Technology or

- Technical Data to Foreign Persons in the United States”

of Form[-129,

* If a petitioner did not answer this question, the
adjudicator mustissue a RFE. -

o The RFE for Export Control is located in O:Common,
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~ Debarment

v Inaccordance with 20 CFR 655.855, DOL notifies USCIS about
~ organizations that have engaged i certain actions that render
them subject to mandatory debarment (212(n)(2)(C]() and {ii).

» During a period of debarment, USCIS is prohibited from |
approving any petitions filed by the petitioner (including pending
petitions filed prior to the period of debarment).

o The ban does not generally affect previously approved petitions.
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~ labor Condition
~ Application (LCA) B
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labor Condltlon Application (LCA)
. General Requurements

» DOL Form ETA 9035

* Bvery 129 petit or for H-1B classmcatlon must have an
A '

o LCAhasto be certified by Department of Labor (DOL) prior
to filing -129 petition.

¢ The LCAdoesnotconstltuteadeterm|nat|onthatthe |
| occupat|on ¥ speualty occupation.

*(Except H-1B2 petitions for DOD research project workers)
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Labor Condition Application (LCA}-

General Requirements (Cont'd)

» Validity dates - employment may only be authorized for |
these dates. The approval dates on the petition cannotbe
outside the range of the LCA start and end dates.

o LChs for multiple beneficiaries - In some cases DOL may
‘issue an LCA that s valid for more than one beneficiary.

¢ Because only one alien can be on an H-18 petitidn, the
same LCA can be used for multiple petitions if it is
designated so on the LCA '

o Petitioner must submit a lstof all the prior petitions fled
using this LCA each time a new petition is submitted.
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Labor Condition Application (LCA)
Contents

+ Employers nformation
o Rate of pay ‘
o Period of employment and occupatlon information
» |nformation related to work location
-+ Employer Labor Condition Statements

o Publi

¢ disclosure information

o Dec

aration of employer

 Contact Information -
' Number of a||en workers sought \
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Labor Condition Application (LCA)- SMSA

M LCA is also required for each Standard Metropolitan
- Statistical Area (SMSA) where the benefmary will be
working:

o This is an area designated by DOL ‘
o Usually an SMSA follows county lines, but not always

o We do make some exceptions to crossing SMSA lines in

[arge metropolitan areas like LA/Orange/RlverS|de/San
~ Diego Counties

* More than one work location may be Ilsted onan LCA
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Labor Condltlon Appllcatlon (LCA)
Purpose

“The employer attests on the LCA that

o it will pay the H-1B employee the greater of
- the prevailing or actual wage;

-« the working conditions for the H 1B emp\oyeé :
-~ willbe similar to the working conditions for
similar U.S. workers; '

~  thereis not a strike or lockout occurrmg at the N
~ place of employment: and

¢ it has provided notice of flhng of an LCA at the
H-1B employee’s worksite. '

22222222222222222222222222222222222
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Labor Condltlon Appllcatlon (LCA)
Rewew ‘

' CheckvaliditydatesoftheLCA -

'+ The LCA must reflect the speciatty occupatlon thatthe |
beneficiary will be employed n

-+ The LCAmust reflectthe Iocat|on where beneficiary wil be
workmg |

o |fthe beneficiary is to work t multiple sites in more than one
- SMSAs, all SMSAs must be listed on the LCA, Multiple worék
locations may be included on the same or separate LCAs,
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Labor Condition Applrcatron (LCA)
Review (Cont'd)

¢ Inthe event that the duties of the proffered position do

not correspond with the occupational specialty certified on

 the LCA, you may issue a request for evidence for.

e LCA, certified prior to the date of the filing of the

~ present petition, for the occupation that corresponds to

 the proffered duties.

‘+ further larfication of the proffered position that
confirms the occupation on the LCA is correct for the
~ position. -

o Note: SISO concurrence i required for issuance of this REE.
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Labor Condltlon Appllcatlon (LCA)
Rewew (Cont’d)

o The petitioner must obtam the LCA before flllng the H-1B
~ petition.

o Therefore, the LCA must have a certified date that s on or
hefore the receipt date of the I-129 H-1B petition.

v [fthe LCA s obtained after the filing of the -129 H-18 petition
[or not obtained at al}, the petition shall be denied.
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* Limitations on Stayand
~ Exceptions
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Initial Period of Stay

o For specialty occupat|ons and fashion models, the va||d|ty |
period may be for up to three years

' may not exceed the validity period of the correspondlng
A

* may be imited by other factors (e g temporary
-~ licensure, etc)

» For DOD cooperative research project workers, the validity
~ period may be for up to five years
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 Extension of Stay (EOS) ‘

o for speualty occupatlons and fashlon models the va||d|ty
~ period may be for up to three years (generally, not to
exceed a maX|mu_m of six years)_

B may not exceed the va||d|ty perlod of the correspondmg
LCA | o

o may be limited by other factos

v For DOD cooperative research project workers, the validity
- period may be for up to five years (not to exceed ten years)
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- Validity Period for EOS

 * EOS approved {same employer

v authorized from the date of expiration

v backdate the validity date to the day after the
ben'eficiary’s status expires to eliminate gaps

0 £0S approved (new employer)

o valid from date of adjudlcatlon unless the ‘
employment will commence on a future date
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Limitation on Stay-Exceptions

o Limitations on the duration of t;
status refer only to the principa

me spentin H-18
H-1B worker and do

not apply to the spouse and ch

dren

o Time spent as an H-4 dependent does not count _}
against the maximum allowable period of stay
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*Limitation on Stay-Seasonal or

Intermittent Exception

o The 6-year limitation shall not app
- who did not reside continuallyin t

yto H-1B aliens

eUS.andwhose

employment was seasonal or intermittent or was for

an aggregate of SiX months or less

peryear ,

o The 6-year imitation shall not apply to H-1B aliens
~ who reside abroad and regularly commute to the US
- to engage in part tlme employment

AILA Doc. No. 16021202. (Posted
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* Limitation on Stay-Seasonal or
Intermittent Exception (Cont'd)

+ To qualify for this exception, the petitioner must
~ provide clear and convincing proof that the

~ beneficiary qualifies for such an exception. 8 CFR
214(2)(h)(13)(v) o

o Such proof could consist of ewdence such as arrival
and departure records, copies of tax returns of the
- petitioner, and records of employment abroad.

AILA Doc. No. 16021202. (Posted 02/12/16)



Limitation on Stay-AC21

The American Cbmpetitiveness inthe Twenty-First
Century Act (AC21), Public Law 106-313, was
~ signed into law on October 17, 2000. The law

provided some exceptions to the maximum period
of stay for H-1B nonimmigrants.
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§ 106(2) of AC2!

o The H-18 7 year extension provisions allow for extenSions of
H-1B status in one-year increments to H-1B aliens who have:

. Apending Form I 140 filed on behalf of the beneficiary at least 365 days
pnor t0 conclusmn of the six-year limit on stay

OR

o Apermanent [abor certiﬁcation filed at least 365 days prior to conclusion of
 the six-year limit on stay and
o The permanent labor certfication is either pending or, if approved, was filed
with a Form I-140 petition within 180 days of the approval

AILA Doc. No. 16021202. (Posted 02/12/16)
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§ 106(a) of AC21 (Cont'd)

-~ + When determining the applicability of Section 106a) for
- employment-based (EB) categories (I-140s) that do not
require a [abor certification, the 365 days will pertaln onIy to
the filing of the EB petition,

' L |-140 Classifications not requiring labor certification o
» 203114 Al of Extraordinry bty €41
-+ 203(b)(1)(B) Qutstanding Professor/Researcher (E-12) ‘

~ 203(b)(1)(C) Multinational Executive or Manager (E-13) -
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§ 106(2) of AC22 (Cont')

~ o USCIS will not grant an extension of stay under AC2L1f, at the
time the adjudication, the labor certification has expired by virtue
of not having heen timely filed in support of an -140

"+ However, once the permanent labor certification s filed within
180 calendar days in support of an I-140 petition, the labor
certification remains valid, even if the -140 petition is denied,

» The same permanent Jabor cert, can be filed i support of a of
second I-140 after the first one has been denied.
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G104c)ofACL

Allows for extensions of H-18 status until an
alien's adjustment of status application can be ‘
 processed and a decision made,
~ notwithstanding per-country visa limitations
that may delay an alien's immigration.

2222222222222222222222222222222222222
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§ 104(c) of AC21 (Cont'd)

v Sec. 104 provides AC21 benefits for those nonimmigrants with
approved |-140 petitions, but for whom the visa is not available due ta
backlog in the per- country visa limitations.

+ Any current nonimmigrant alien who has an approved |-140 butison
the waiting list for avisa due to per-country limitations at the time of
the filing date of the H-1B petition, can qualify to be granted H-1B status
for additional 3- year periods stay under AC21 untila visa is avallable

o The Visa Bulletin determines availability |
(http://travel.state;;ov/viSa/frvi/buIIetin/bulletin 1360.0tml)

' Ellglblllty for section 104 must be established at the time of filing 1-129°
petition,

AILA Doc. No. 16021202. (Posted 02/12/16)
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AC21 Extensions In General

An eligible H-1B nonimmigrant may be éranted an extension of
stay pursuant to AC21 in either one-year (106(a)) or three-year
~ (104(c)) increments until a final decision is made to:

o Deny the application for labor certification; or

v Ifthe labor certification was approved, to revoke the approved
labor certification: or |

o Deny the employment hased immigrant petition; or

o Grantordenytheallensappllcatlonforanlmm|grantwsaor »
foradjustmentofstatus o
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AC21 Extensions In General (Cont'd) '

e ApetrtronermustfrleaFormI 129 on behalf of the nonrmmrgrant
beneficiary.

e The petitioner may be erther the beneficiary's current employer
Or 3 New employer

- The validity penod maystrll only be granted wrthrnthetrme |
aIIotted by an endorsed LCA

o AII licensing and certification restrictions must til be met.

' The beneficiary need NOT be in H- 1B status when requestrng o

addrtronal penod of stay beyond the b-year maximum.
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- AC21 Extensions In General (Cont'd)

o The alien does not have to be inthe US. at the time -

of filing.

o Thealien does havetobe n nonimmigrant status
at the time of filing for a COS or EOS for AC2L

 benefits (remember that there are st

 requirements for EQS or COS, i general).

oooooooooooooooooooooooooooooooo

| specific filing

16)
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H-1B Spouses of AC21 Beneficiaries

o Anonimmigrant who has reached his/her 6 years in

- H-1B status, and who has an H-1B spouse that has a

~ pending or approved labor certificationand/or
pending or approved I-140, is not ellglble for H-18

-~ extensions under AC21 under the spouse s petitions

- and labor cert

o The spouse must have h|s/her own pending or
approved permanent labor cert, and/or I-140 to be
eligible for an H-1B extensmn under AC2L.

801



-~ Extensions for the Balance of the 6
~ Years and AC21

o Extensions for AC21 benefits can be combined with

t

e balance of the six year maximum and recapture

t

me.

- Remember: The maximum time an H-13 specialty

- occupation or fashion model petitioncanbe

 approved foris 3years,

AILA Doc. No. 16021202. (Posted 02/12/16)
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Recaptured Time

» See the Adopted Decision, Matter of IT, Ascent (September 2,
- 2005) |

o The 6-year period of authorized admission of an H-1B
~ nonimmigrant accrues only during periods when the beneficiary
- islawfully admitted and physically present in the U.S,

o The petitionermust.submits‘upportingdocumentary_evidence a
 to meetits burden of proof. {e.g. copies of passport stamps, I
~ 4s, andjor plane tickets)

~+ Unsubstantiated recapture time claimed may not be granted.

803



- Adjudication of the '
Petition

ooooooooooooooooooooooooooooooooooo



‘The Petition and Visa Process

Us.

o [tiscr

cation is a separate ana

benefi

ciary has maintained va

o The petitioner may request that notice of an approved
- H-1B petition be sent to a U.S. consulate abroad so

that the alien may apply for an H-18 visa, or that the
alien's status be changed or extended to H-18 in the

tical to remember that the eligibility for H-18
* Classif

ysis from whether the

d status and is

therefore, eligible to extend or change status

805



Consulate Notification

) + [fthe beneficiary is not in the U.S. they are not
eligible for a change of status or an extension of stay.

o If we approve the H-18 petition we will send a

-~ dup
-~ hee

icate copy of the approved petition (if one

1 provided) to the consulate (through KCC)

beneficiary’s foreign country. -

22222222222222222222222222222222222

aS

nthe

B



L

US Employer poson 43
Py Biochemist,
Y
() HasaPhDin
Blochemistry and is
‘ : " living in Germany
= 0S8 ‘ .
== , Beneficiary
Pettion mailed for
adjudication

Issues Visa

Consular
Processing .. /=

Approved petton is sent KCC notifies Consulate/

Approves tothe K, Enbasy

Classificatin| ./

POOF! New Biochemist in the United States Gl'a nts Adm iSSiOﬂ

AILA Doc. No. 16021202. (Posted 02/12/16)
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| 00000
K Tl Has a qualfying H1B

 US Employer position as a
Biochemist,

= (AR
YT— Officer approves
adjudication T
~ the nonimmigrant
. |  classification and the
- o / change to H-1B status
Ch Iy
ange il
| | Officer adjudicates ;
- of =l o I
S new -84 4
S t t | itached Hanvard Universtty
a us Beneficiary
N . Just graduated with a
| | }'P‘hD in Biochemisty.

POOF! New Bochemistn the Unied States

AILA Doc. No. 16021202. (Posted 02/12/16)
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Koﬂ%ﬁﬁ% Has a qualifying

USEmployer | 1B posiionas
Biochemist,

Extension
of Status

AR

= 0
Pettion mailed
for adjudication
,
| 1Y
_— i
‘ ' Officer adjudicates
Officer approves - o [
' ' notice wi
the nonimmigrant ||
" ' altache
classification and extends | -

Beneficiary

the beneficiary's H-1B
status

Biochemist extended with same

or new employer
. inthe United States

AILA Doc. No. 16021202. (Posted 02/12/16)
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Requirements for Extension of Stay
(EOS)

o Beneficiary must be in the U.S. at the time of filing the petition.
. Passport must be valid at the time of filing.

N Beneﬁuary does not have to be physically in the U.S, whil the EOS
s pending. | |

o Departure is not treated as abandonment.
~ o Must be maintaining status.

~» The petition must be filed prior to the expiration of the alien’s stay
except that failure to file before the previously authorized period of
stay expired may be excused if there are extraordmary
circumstances.

810



RFE & Denials on EOS Petitions

v See Memo dated Apri
of a Prior CIS Approva

23, 2004, ttled ‘The Sigficance
of a Nonimmigrant Petition in

the Context of a Subsequent Determination Regarding
- Eligibility for Extension of Petition Validity

o “Material Error”

o “Sybstantial Change in Circumstances”

¢ “New Material Information”

811



* RFE & Denials on EQS Petitions

The Deputy Director will rview and ear in writing,
prior to the issuance of an RFE or final decision, any

 case involving an extension of stay of petition validity

ina nonimmigrant classification where the parties
and facts involved have not changed, but where the

current adjudicating officer determines nonetheless '

thatitis necessarytOissuean RFE or deny the '.
 application for extension of petition validity.
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Advanced Parole

o A nonimmigrant in H-18 status with a pending A
 adjustment of status application may apply forand -
receive advanced parole before leaving the US,

' Upon returnmg to the U.S, the nommmlgrant may he
paroled in.

' |f the benefluary wishes to contmue H 1B
employment with the previous H-18 petitioner, the
 petitioner can then file an -129 requestmg H18
status o w

- 813



- Adjudicating Petition for Beneficiary

on Advanced Parole ,

 [f the previous granted H-1B status would have still
been valid at the time the petition is filed fora
~ nonimmigrant requesting admittance as an H-18,

‘adjudicate as any normal EOS filing. '

o [fthe previous status would have already been
- expired at the time of filing, adjudicate as any
~ normalfile that will be adjudlcated as a spllt
o dec sion.
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Requirements for Change of Status
(cos)

o Beneficiary must be physically in the U.S. at the time of filing

o Passport must be valid at the time of fiing ‘

~+ Departure is treated as abandonment until petition is approved
o Must be maintaining status ‘

o The petition must be filed prior to the expiration of the alien’s
stay except that failure to file before the previously authorized
period of stay explred may be excused under extraordmary

-~ circumstances

815



Change of Status (COS)-Prohibitions

There are some nonimmigrant classificat

do not permit a change to H-1B status. T

0

onsthat

E5€

Classifications include, but are not limited to:

- = J-1 exchange visitor, who is subject to the 2-year
-~ foreign residence requirement of section 212(e}

ooooooooooooooooooooooooooooooooooo
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~ Change of Status (COS) Prohlbltlons
‘(Cont d)

Restrictions on Cassfcatons tat cannat change to H-1B
status, among others: w w

- WML student-8CFR2481(d)

[ the education or training which the student received while
~ an M- student enables the student to meet the
qualifications for temporary worker classification the COS
will be denied. (SEVIS -20forms).

+ Must be maintaining status (1-94, 797, etc.)

817



' Change of Status (COS) Prohlbltlons

' (Cont d)

* Restrictons oncssfications tht canno change
~ toH-1B status, among others:

- H2B-AH-2Bw
under 101(a)(15)(

ho has spent 3 years in the US.

H) and/or (L) of the INA may not

seek extension, change status or be readmitted under
~ those sections untilthey are outside of the US for the
|mmed|ately preceding 3 months

" AILA Doc.

No. 16021202_. (Posted 02/12/16) .
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- Change of Status (COS)-Prohibitions
(Cont’d) -

Restrictions on Classifications that cannot change
toH-1B status, among others:

- -H3- An H-3 trainee who has spent 24 months in the
~ US under 101(a)(15)(H) andor (L) of the INA may not
“seek extension, change status or be readmitted under
those sections until they have resided outside of the
US for the immediate prior 6 months. ‘

22222222222222222222222222222222222
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105 to H-18

~ o Interim Rule Published on 4/8/08 - Extends the period of
OPT time from 12 months to 29 months for F-1 students who
- have completed a STEM degree in the United States.

X STEM:science, technology, engineering or mathematics |

e STEM extended OPT employment must be With U. S
~ employer enrolled in the E-verify program

' F 1 students on OPT mamtarnrng valid F-1 status until the
 expiration of their OPT are authorized to remain in the U.S. for
~ Upto60 days after completion of their OPT to prepare for
-~ departure. |

820



F-1COS to H-1B-“Cap Gap”

Under the interim rule, the status and any
employment authorization under 8 CFR -
274.12(c)(3)(i)(B) and (C) for an F-1 student who is
the beneficiary of a COS petition will be automatically

 extended until October 1 of the FY in which the H-18
visa is being requested where the H-18 COS petition is
timely filed requestlng an October 1 employment start
date ‘

The automatic extension is terminated if the H-1B
-~ petition is rejected, denied or revoked.

821



Requests for Evidence (RFE)

o USCIS may issue an RFE and/or Notice of Intent to Deny (NOID) when

the petitioner has failed to establish eligibility for the benef|t being
sought. \

+ The RFE should Specifically state What i at issue and b talored to
request specific types of evidence from the petitioner that directly
relate to the deficiency USCIS has identified.

o The RFE should not require a speclﬂc type of evidence unless N
~ provided for by the regulations (e.g. an itinerary of service dates and
locations), nor request information that has already been provided.

R Officers should state what element the petitioner has failed to-

establish and provide examples of documents that could be provided
to cure the deficiency. |

AILA Doc. No. 16021202. (Posted 02/12/16)
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Approved Petitions

o If provided, forward a duplicate to KCC for EQS or COS cases

o If consulate notification s requested, the petitioner must. '
provide a duplicate copy of the petition t

o Ifaduplicate copy is not provided for consular notification "
~during the course of adjudication, the petitionerwilbe
notified that they must file an 1-824 to notify the consulate

o : Letteris found at:0:&Adiudications\l-824\4—Correspondence

| '!“-P‘IMSproce'ss» o

823



* Split Decisions

» Remember if a nonimmigrant in the U.S. wants to change
~ nonimmigrant status or extend nonimmigrant status, they '
must be currently in nonimmigrant status at thetime of filing

"+ The adjudication of the H-18 petiton of an alen currentlyin
the U.S. has two distinct parts. Adjudication of the H-1B
petition and the adjudication of the COS or EOS request,

¢ [fthey are not in or maintaining status when filing an EOS or
- COS and we approve the HLB petition, we may deny the EOS
or COS. This is called a split decision. |

o



SpI|t Decmons (Cont d)

‘ Approve the classification

~ # Deny extension of stay (EQS) or change of status
~(COS)

o |norder to effectuate the H-18 status, the

~ beneficiary would have to depart the United States
and re-enter on a valid H-18 visa (unless visa
exempt)

825



Denials
~+ Whentouse an 292
~+ Whento use an 541 l
o Whentouseboth
' _Standard Denial formula-IRAC

o g Circut rulings

826



‘No Appeal Rights

There are no appeal rights for:

“» Denialfor failure t pay the ACWIA or Fraud Detection
~and Prevention fee

o Abandonment denials

o The denial of an extension of stay (EOS) or a change of
status (COS) portion of the petltlon ,

827 |



Systems Checks

~ Ensure that You have completed aII required systems
“checks.

828



Summary

Burden of Proof and Standard of Pr‘oof

The Definition of an H-1B Nonimmigrant Worker

Filing Procedures and Fees

* Numerical imitations and Fxceptions

Position and Beneficiary Requirements

Petitioner Requirements

Labor Condition Application Requirements (LCA)

Exceptions to the 6-Year Maximum Period of Sty

Adjudication of the Petition

AILA Doc. No. 16021202. (Posted 02/12/16)
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Questions?

- : ' °  AILA Doc. No. 16021202. (Posted 02/12/16) . .
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WAC
Page 2

If the petitioner is requesting consulate/embassy notification, provide the following
evidence in duplicate. Any document submitted to the U.S. Citizenship and Immigration
Services (USCIS) containing a foreign language, must be accompanied by a full English
language translation that has been certified by the translator as complete and accurate,
and that the translator is competent to translate from the foreign language into English.

H-1B Extension beyond the Six-Year Limit: The U.S. Citizenship and Immigration Services
(USCIS) finds that the requested date for employment exceeds the six-year limit for the H-
1B status. However, it is not clear from the record how the petitioner has determined the
beneficiary qualifies to extend beyond the sixth-year. There are four ways a beneficiary
may qualify to extend his or her employment beyond the sixth-year limit:
1. Recapturing any time outside the U.S. including seasonal or intermittent
employment, etc.;

2. remaining outside the U.S. for 1 continuous year, enabling them to be eligible to
start a new six year period, upon satisfying current CAP restrictions or exemptions.

3. exemption from the six-year maximum limitation of authorized stay in H and/or L
nonimmigrant status in cases of lengthy adjudication of the alien’s lawful
permanent resident status; or

4. exemption from the six-year maximum limitation of authorized stay in H and/or L
nonimmigrant status when an H-1B nonimmigrant with approved I-140 petition is
unable to adjust status due to limitation on visa availability by country.

Accordingly, the petitioner must choose one of the four reasons below and support it with
the listed documentation to establish eligibility for extension beyond the six-year limit.

Recaptured Time—A beneficiary may be able to extend his/her H-1B nonimmigrant status
past the six-year limit if there was time spent outside the United States. The amount of
time a beneficiary may extend his/her status equals the amount of time spent outside the
United States. '

Tb qualify for this exception, the petitioner must provide clear and convincing proof that the
beneficiary qualifies for this exception. Submit the following:

¢ Calculation of the total time in days spent outside the United States.
¢ A copy of an itinerary showing departure and return dates.

o C(Clear, legible copies of all passport pages including identification pages, visa pages,
any page that has an entry or exit stamp on it, and blank pages.

ATTACHMENT TO I-797

AILA Doc. No. 16021202. (Posted 02/12/16)
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WAC
Page 3

RECAPTURED TIME — General RFE Procedure

a.) Pet1t10ner is requestlng a vahdlty penod that is beyond the six- year hmrt

The petltroner does not speclﬁca]ly request o .Only grant the remammg
recaptured time, and = | eligible time w1thout an
e o other RFE issues e:\nst : RFE R a8
The petitioner does speciﬂcablly'request ' Only grantthe remaining
recaptured time; but- .. - - eligible time w1thout an
 the request for recaptured t1me is ,RFE . :
- unsupported; and ) v
® no other RFE issues exist. p‘

(Rev 04- 16, |
09 .

RECAPTURED TIME CALCULATOR: There is a calculator in the I-129, H-1B, RFE !
folder. Use Windows Explorer to get to the calculator It wﬂl not work in “Word »

i
)

For more mformatlon on recaptured t1me see: See Matter of IT Ascent and Aytes memol
dated 10/21/2005, located in the H-1B, Legal Reference Info, Time Recapture folder. |

OR

One year outside the United States: If the beneficiary has resided or been physically
present outside the United States continuously for the immediate prior year, he or she is
eligible to begin again a new six-year limit, providing they qualify for the current CAP
restrictions or exemptions. Submit the followmg

) Calculation of the total time in days spent outside.the United States.
e A copy of an itinerary showing departure and return dates.

o (Clear, 1eg1b1e copies of all passport pages including 1dent1ﬁcat10n pages, visa pages
any page that has an entry or exit stamp on it, and blank pages.

. OR
Section 106(a), Sixth-Year Limitation Exemption Due to Lengthy Adjudication: There are

special provisions for exemption from the six-year maximum limitation of authorized stay

ATTACHMENT TO I-797

)i :
AILA Doc. No. 16021202. (Posted 02/12/16)
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in H and/or L nonimmigrant status in cases of lengthy adjudication of the alien’s lawful
permanent resident status. The 21%t Century DOJ Appropriations Act (November 02,
2002) amends § 106(a) of AC21 to permit H-1B nonimmigrants to obtain an extension of H-
1B status beyond the 6-year maximum period, when:

1. 365 days or more have passed since the filing of any application for labor
certification, Form ETA 750, that is required or used by the alien to obtain status as.
an EB immigrant, or :

2. 365 days or more have passed since the filing of an EB immigrant petitioh.

Further, the 21st Century Department of Justice Appropriations Authorization Act, allows
for the extension of H-1B nonimmigrant worker status, for an alien who qualifies for this
exemption, in one-year increments, until such time as a final decision is made:

o to deny the alien’s labor certification application, if it is required for the alien to
obtain status as an employment based immigrant, or ifthe labor certification is
approved, to deny the EB immigrant petition that was filed pursuant to the
approved labor certification; or

o to deny the alien’s employment based immigrant petition; or

e to grant or deny the alien’s application for an immigrant visa or for adjustment
of status to that of an alien lawfully admitted for permanent residence.

In order to establish eligibility for an extension beyond the 6-year maximum period, submit
the following:

e Verification from DOL that the labor certification application has been pending for

365 days, if it is required for the alien to obtain status as an employment based
immigrant, and that the petitioner is still pursuing its labor certification;

¢ A copy of the Form I-797, Notice of Action, to show that 365 days or more have
passed since an employment based immigrant petition was filed on behalf of or by
the H-1B nonimmigrant beneficiary.

o If the petitioner’ s Form ETA-9089 was denied by the DOL, submit evidence from
the DOL that the petitioner has appealed that decision and that the appeal is still
pending with the Board of Alien Labor Certification Appeals (BALCA).

o Ifthe petitidner 8 employmént based petition has been denied, submit evidence from
the AAO (copy of I-797 or receipt notice) that the petitioner has appealed that
decision and that the appeal is still pending.

ATTACHMENT TO I-797

AILA Doc. No. 16021202. (Posted 02/12/16)
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IMPORTANT! See Michael Aytes Memorandum dated December 05, 2006, Guidance on
Determining Periods of Admission for ‘Aliens Previously in H-4 or L- 2 Status; Aliens -
Applying for Additional penods of Admission beyond the H-1B Six year Maximum;. and

Aliens Who Have Not Exhausted the Six-Year Maximum But Who Have Been Absent from .

the United States for Over One Year It is located in ACZl Legal Reference folder

DECOUPLING H 4 AND L2 FROM H 1B AND L1 TIME ‘Time spent as an H:4 and L 2
dependent no longér counts against the ma)nmum allowable penods of stay avallable to
prmmpals in I-I 1B and. L 1 status : ~ :

PERIODS OF STAY IN H-1B STATUS BEYOND THE SIX YEAR MAXIMUM H-1B ahens

under AC21 need not be in H-1B status when requestmg an addmonal penod of stay
beyond the six year o maxlmum :

H-1B “REMAINDER” OPTION Pendmg the AC21 regulatlons USCIS for now wﬂl a]low
an alien to elect either (1) to be re-admitted for the “remainder” of the initial six-year

admission period without being subject to the H-1B cap if previously counted or (2) seek to

be admitted as a “new” H-1B alien subject to the H-1B cap. '(Rev. 12-21-2006)

OR

Section 104(c), Sixth-Year Limitation Exemption - One-Time Protection Under Per Country
Ceiling: On October 17, 2000, an exemption to the six-year H-1B limitation was created by
The American Competitiveness in the Twenty-First Century Act ("AC21"), Public Law. 106-
313. Further, section 104(c) of AC21 enables H-1B nonimmigrants with approved I-140
petitions, who are unable to adjust status due to a limitation on visa availability by
country, to be eligible to extend their H-1B nonimmigrant status until their application for
adjustment of status has been adjudicated. An H-1B nonimmigrant may be eligible for this
benefit even if he or she has exhausted the maximum 6-year period of authorized stay for
H-1B nonimmigrants under INA 214(g)(4). The statute states that the beneficiary must:

(a)  have a petition filed on his or her behalf for a preference status under INA
203(b)(1), (2), or (3) (an employment based ("EB") I-140 petition); and

(b)  be eligible to be granted that status except for the per-country visa
availability limitations.

SECTION 104(c): The beneficiary must have an approved T-140 but their visa has been

regressed (no visa available at time of ad]udlcatlon) For-a “Visa Availability Bulletin® go to

the CSC website. Just under the address bar there is “Links” Dbar. Click on the “USCIS”
button and p1ck “DOS Vlsa Bu]letm from the drop down menu - - -

ATTACHMENT TO I-797

AILA Doc. No. 16021202. (Posted 02/12/16)
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Extensions are granted in increments of up to three years. Although the law is for aone
time protection under the per- country ceﬂmg, USCIS recognizes that in some cases per
country hm1ts may take more than three years for the alien to be eligible to adJust

There is no reqmrement that the beneﬁmary have a pendmg 1-485 to be ehglble for the -
One-Time Protection Under Per Country Ceﬂmg because 1f no visa is available there I 485
will be re]ected by data entry

See December 21, 2005 Mlchael Aytes, Intenm Guldance for Processmg Form I-140 0 ,
'Employment Based Immlgrant Petitions and Form I-485 and H-1B Petitions Affected. by
the American Competitiveness in the Twenty-First Century Act of 2000 (AC2 1)(Pubhc Law
106-313) in the Legal Reference folder under AC21. - :

Any H-1B nommmlgrant who meets the statutory requirements above may be approved
extensions of stay under AC21 Section 104(c) in increments of three years until a decision is
made on the nonimmigrant's application for adjustment of status. In order to establish
eligibility for an extension under this section submit the following:

e a copy of the alien’s Form I-797, approval notice for an I- 140 immigrant worker
petltlon

Note: If the petitioner filed the I-140 and I-485 concurrently, and the I-140 has not yet
been adjudicated then the petitioner may wish to seek exemption of the sixth-year
limitation due to lengthy adjudication as shown above.

H-1B EMPLOYER NOT THE SAME AS 1-140 PETITIONER: An'H-1B worker can get an
H-1B extension under section 104 even if the extenswn is ﬁled by an employer other than
the one who filed the approvedI 140. - N o ;,
There is nothmg under AC21 section 104(c) that réquires that the beneﬁcxary be workmg :
for the I-140 petitioner in order to qualify for an extension beyond the 6-year maximum
penod of authorized stay for H-1B nommrmgrants The-statute only states. that the §|
beneficiary must (a) have a petition filed on his or her behalf for a preference status under :
INA section 203(b)(1),(2) or (3) (an employment based ("EB" petition); and (b) be eligible to
“be granted that status except for the per-country. limitations. This is reﬂected on page 3 of
the June 19, 2001, memo'by Michael D: Cronin on the "Initial Gmdance of Processmg I-I lB :
Petitions as Affected by the "AC21" Public Law 106-396". (Rev. 03-02-:06) . .

ATTACHMENT TO I-797

AILA Doc. No. 16021202. (Posted 02/12/16)
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Form 1-129 H-18 Adjudication

March203
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Burden of Proof and Standard of
Proof

~ Adjudicator's Field Manual (AFM) 11. 1(c)

Burden of Proof

The burden is on the petltloner to establish that he or shes
 eligible for the benefit sought. Matter of Brantigan, 11 I&N
- Dec. 493 BiAL966.

. Standard of Proof

- The standard ofproofapphed isthe’ preponderanceofthe '
evidence” standard. Matter of Chawathe 25 &N Dec.369
~ (AA02010). |

- - Preponderance of the evidence means that it is more ikely
- than not that the beneficiary qualifies for the benefit
- sought. Matter of E-M-, 20 1&N Dec. 77 (BIA 1999).

AILA Doc. No. 16021202. (Posted 02/12/16)
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Divisions of the H-1B Classification

o H18 (1B1) Speciatty occupation workers

o H-182 (12) Department of Defense (DOD)
- cooperative research and development prOJect or
- (0- productlon pro;ectworkers o

K H 1B3 (1B3) Fashion mode\s ofdlstmgwshed '
meritandabiity

ooooooooooooooooooooooooooooooooooo



Fees

o Form I-129 base fee ($325)

o American Competitiveness and Workforce Improvement Act
~ (ACWIA) fee (51,500 or $750), with some exceptions

o Applies tofirst petition and first extension request filed by an employer fora
* particular worker

‘ Fraud Prevention and Detection Fee ($500)

o Applies to al initial H-18 status request filed by a specific employer for
particular worker

‘o Public Law 111-230 fee ($2,00)

o Applies to initial H-1B status request filed bya speuﬁc employerfora
particular worker if;

- The petition's filed on/after August 14, 2010 and before October 1, 2015
and |

o The pet|t|oner employs 50 or more employees in the N and over 50% of
those U.S. employees are in H-18 orl-1 nonimmigrant status

o Premium Processing Fee (51, 225) requestlng Premium Processmg
Service | o R

AILA Doc. No. 16021202. (Posted 02/12/16)
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ACWIA Fee

o U.S. employers with 25 or fewer full-time equivalent
employees, including all affiliated and subsidiary entities,
must pay 5750

o U.S. employers with 26 or more full-time equivalent

 employees, including llaffiated and subsidiary entities,
~ must pay $1500 h

840



ACWIA Fee (Cont

: -~ The following entities are exempt from the ACWIA feé:

+ Institutionsof higher education, as defined in the Higher
Education Act of 1965, section 101(a);

~+ Nonprofit organizations or entities related to or affiiated with ~
- institutions of higher education; o

» Nonprofit research organizations or governmental research
organizations; -

e Prlmary or secondary educatlonal |nst|tut|ons private or pubi
and ‘

o Nonproft entities that engage in an established curriculum-
related clinical training program for students,

AILA Doc. No. 16021202. (Posted 02/12/16)
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What are the numerical
~ limitations?
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Numerical Limitations

~ The total number of temporary workers who may e ,
issued initial visas or otherwise provided '
nonimmigrant status for H-18 classification in flscal
~yearis currently 65,000. Thisis known as the “cap.”

B The cap applies to the principal H-1B nonimmigrant
and not to the spouse and children of the H-18
~nonimmigrant. o

843



Numerical Limitation Exceptions -
Masters Cap

v The first 20,000 petitions filed on behalf of 2
~ beneficiary with a U.S. master's degree or higher
are exempt from the cap. This is also knownas
the advanced degree exemption or “master’s
cap.” |

- Any surplus over the 20, 000 s then counted against the
general cap.

o The master's degree (or higher) must be issued
from a U.S. institution of higher education as

~ defined in section 101(a) of the Higher Education

~ Act of 1965 (Pub. Law 89-329), 20 U.S.C. 1001a).

844



Institutions of Higher Education

o “Institution of hlgher educatlon s defined by the Higher
Education Act of 1965; |

o Admit students hoIdmg 8 high school dlploma (or |
| equwalent)

o Are certified to provide higher education pursuant to
state regulations and are accredited by a nationally
recognized accrediting agency;

o Provide an educationa program that awards a
bachelor's degree or a two-year program that awards
credit toward such degree;

o Qualifyas a public or nonprofitinstitution
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Numerical Limitation Exceptions -
Petitioners not subject to the cap
- INA214{g)(5)(A) and (B)

¢ Institutions of higher education, as defined in the Higher
- Education Act of 1965, section 101(a)

¢ Nonprofit entities that are related to or affiliated with an
institution of higher education

- Allinitial affiliation cases are adjudlcated by the afflllat|on team,

¢ Nonprofit research organlzatmns or governmental research
orgamzatmns
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Numerical Limitation Exceptions -
J-1 Physicians with Waiver

o The beneficiaryis a J-1 foreign medical graduate whoreceiveda
~ Waiver of the 2-year foreign residence requirement.

+ Thel cap exemption applies only to medical doctors who
have received a Conrad 20/30 waiver under INA 214(I) |

o Must work for 3 years at a hospita de5|gnated by the Secretary
of HHSasa;

o Health Professional ShortageArea(HPSA);

o Medically Underserved Area (MUA); or

v Medically Underserved Population (MUP).

o The beneficiary is ineligible to ch‘ange to another nonlmmlgrant'
visa classification or adjust status unt|| this commltment |s

-~ fulfilled.

/
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~ Position and Benefmary
_ Requlrements fora

Speclalty Occupatlon :

o Worker -

ooooooooooooooooooooooooooooooooooo



1B1 Specialty Occupation Workers

Section 214(|)(1) of the INA defmes specualty occupatlon as an
occupation which requures

‘ 1) théoretical and practical application of a body of highly
specialized knowledge, and |

—~—

2) the attainment of a bachelor's degree or higher ina
specific specialty or its equivalent) as a minimum for entry
 into the occupation in the United States (emphasis added)
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Position Requirements

- The petitioner must meet one of the following four criteria;

1

)

3

A baccalaureate or higher degree or its equivalent is normally

the minimum requirement for entry into the particular

position;

positions among similar organizations or, in the aIternatwe an

employer may show that its particular position is 5o complex or
unique that it can be performed only by an individual with |

degree;

The employer normally requires a degree or its equivalent for
the positions; or

The nature of the specific duties are so specialized and
complex that knowledge required to perform the duties is
usually associated with the attamment of 3 baccalaureate or
higher degree

1

ATILA Doc. No. 16021202. (Posted 02/12/16)
850



General Degrees

- Adegreein the general area of Business

‘Administration may be insufficient to demonstrate
that the beneficiary is qualified to perform a specialty
occupation. However, a degree in Business
Administration with-a specific focus in a field of study

- related to the specialty occupation could qualify the

- beneficiary to perform the specialty occupation.

- Example: ABusiness Administration Degree with an
~ emphasis in accounting would likely qualify the
beneficiary as an accountant, but would not, by |tseIf
qualify him as an architect,
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Beneficiary Qualifications

The petitioner must show that the beneficiary meets one of the
- following four criteria:

1) The beneficiary holds a United States baccalaureateor
higher degree required by the specialty occupation from an
accredited college or university;

2)  The beneficiary holds a foreign degree determined to be
equivalent to a United States baccalaureate or higher
degree required by the specialty occupation from an

- accredited college or university; |

- RFE for educational evaluation if unable to determineif
 foreign academic program is equivalent to United States

AILA Doc. No. 16021202. (Posted 02/12/16)
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 Beneficiary Qualifications (Cont'd)

» Generally, the three-year foreign degrees are equivalent to
three years of undergraduate coursework at a U.S. institution
of higher learning. |

. Four-yea.r d"egrees can usually be considered equivalent to 2
U.S. bachelor's degree, but notalways.

\

o Focus on the course of study for the degree. Be careful not
t‘o penalize a beneficiary for the manner in which he/she
obtains the degree (e.g, the beneﬂuary earns a four- year
degree in three years etc ) |
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Beneficiary Qualifications (Cont'd)

3) The beneficiary holds an unrestricted state license, registration
or certification which authorizes him or her to fully practice the
specialty occupation and be immediately engagedinthat
specialty in the state of intended employment;

o Examples are occupations such as teachers, lawyers,
 engineers, architects, pharmacists, ...

*Not all occupations requiring licensure meet the definition of a
specialty occupation (e.g,, pilots, cosmetologists, flight
instructors, barbers, taxi drivers)

AILA Doc. No. 16021202. (Posted 02/12/16)
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w Benefmary Quallflcatlons (Cont d) (

4) The henefi ciary has education, specialized training, and/or
progressively responsible experience that is equivalent to

- completion of a United States baccalaureate or higher degree in

the specialty occupation, and has recognition of expertiseinthe
specialty through progressively responsible posmons directly

~ related to the speualty

v |f the beneficiary does not have a baccalaureate dégree o
equwalence can be shown with a comb|nat|on of education and
Workexperience,

AILA Doc. No. 16021202. (Posted 02/12/16)
855



Degree Equivalence

[Equivalence to completion of a college degree)

fthe beneficiary has knowledge, competence and practice inthe
specialty occupation that has been determined to be equaltoa
baccalaureate or higher degree as ewdenced by One or more of the
| foIIowmg

1) An evaluation from an official who has authority to grant
~ college-level credit for training and/or experiencein the
 specialty at an accredited college or university which has a
program for granting such credit based on an
~ individual's training andjor work experience;

2} Theresults of recognized college-level equivalency
examinations or special credit programs, such as the
College Level Examination Program (CLEP), or Program on
Non-collegiate Sponsored Instruction (PONSI);

AILA Doc. No. 16021202. (Posted 02/12/16)
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Degree Equivalence (Contd)

3) An evaluat|on of education by a reliable credentials evaluation
service which specializes in evaluatmg foreign educational
credentlals o

o For purposes of equivalence, an acceptable evaluation of
formal education should:

o Consider formal educatlon only, not practical experience;

v Stateif the collegiate training was post-secondary -
education (e.g, whether the education in question was
obtained after completing the U.S. equivalent of high

- school);

o Provide a detailed explanation of the material evaluated
rather than a simple concluding statement; and

'+ Briefly state the qualifications and experience of the
evaluator providing the opinion.

AILA Doc. No. 16021202. (Posted 02/12/16)
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Degree Equivalence (Cont'd)

) Evidence of certfication or registration froma
“nationally-recognized professional association
- orsociety for the specialty that is known to
- grant certification or registration to persons in
~ the occupational specialty who have achieved
a certain level of competence in the speciatty;

5



Degree Equivalence (Cont'd)

5) A determination by the Service that the
- equivalent of the degree required has been
- acquired: -
~througha combination of education, specialized 4
~ training, and/or work experience in areas related to
thespecialy
. - AMD N
~ o that the alien has achieved recognition of expertise
~ inthe specialty occupation as a result of such
.  training and experience,
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