
Degree Equivalence (Cont'd) 

For purposes of determining equivalency to a 
baccalaureate degree in the specialty, three years of 
specialized training. and/or work experience must be 
demonstrated for each year of college-level training the 
alien· lacks. , · 

· For equivalence to an advanced (or Masters) degre~, the · 
alien must have a baccalaureate degree followed by 21 

. least five years of experience in the specialty. 
. . 

If required by a specialty, the alien must hold a Doctorate 
degree or its foreign equivalent. The petitioner cannot 

I . use a combination of education, training and/or work 
experience to demonstrate eligibility in this situation. 

I 
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. Degree Equivalence (Cont'd) 

· . It must be clearly demonstrated that: 

• the alie~'s training and/or work experience 
included the theoretical and practical application 
of specialized knowledge required by the specialty 
occupation; · 

• the alien's experience was gained while working . 
I ' 

with peers, supervisors, or subordinates who have 
a degree or its equivalent in the speci~lty. · . 

· occupation; and 

• the alien has recognition of expertise in the 
specialty. 

861 

AILA Doc. No. 16021202.  (Posted 02/12/16)



Degree Equivalence (Cont'd) 

Recognition of expertise in the specialty should be 
evidenced by at least one type of documentation · 
such as: . , 

· 1. Recognition of expertise in the specialty occupation. by at 
least two recognized authorities in the same specialty 
occupation; 

2. Membership in a recognized foreign or United States 
· · association or socjety in the specialty occupation; 

862 

AILA Doc. No. 16021202.  (Posted 02/12/16)



Degree Equivalence (Cont'd) 

3. Published material by or about the alien in professional 
publications, trade journals, books, or majornewspapers; 

4. . Licensure or registration to practice the specialty 
occupation in a foreign country; or 

5. Achievements which a recognized authority has determined 
to be significant contributions to the field of the specialty 
occupation. · 
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Degree Equivalence (Cont'·d) 

Recognized authority 

·A recognized authority is a person or an organization with. 
expertise in a particular field, and the expertise to render 
the type of opinion requested. · 
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Degree Equivalence (Cont'd) 
I 

. ' 

Ultimately, the adjudicating, officer makes the final 
' ' ' ' 

determination that the equivalent of the degree 
required by the specialty occupation has been acquired 

· through a combination of education, specialized . 
training, and/or work experience in areas related to the 
specialty, and that the alien has achieved recognition of 

I 

. · · expertise in the specialty occupation as a result of such 

training and experience. 
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· Licensing Requirements 
If the occupation (not the duties) requires a state or local ·. · · 

.. license the alien must: 
'"' . ' 

• Have a permanent license, or 

• Have a temporary license, or 

• Be eligible for a permanent license, except for 
· administrative reasons, e.g. need Social Security# or 
. DHSpermission to be employed to receive licensure. 

' ' 

• If all other requirements are met, allow for 1 year to obtain 
the permanent license. · 

866 i 
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Temporary or Provisional License · 

' . .' 

• ·If a temporary license is available in the state of . 
employment, and the beneficiary is allowed to fully 
perform the duties of the occupation without a . 
permaneQt license, then H-lB classification may be . 

· granted. . 
\ 

r· 

· . • If otherwise approvable, the petition may be granted 
. ' 

for one ~ear or for the period that the temporary 
license is valid, whichever is longer. · 
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Permanent Licenses 

•. A petition can be approved up to three years for 
beneficiaries who have permanent licenses 

• . Permanent licenses will still have an expiration date 
. and may have renewal requirements listed. 

• Expiration dates on permanent licenses have no bearing on 
validity dates given. If otherwise eligible, the petition may 
be granted for up to three years. 

' J 

\~ 
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Occupations that Typically Need a License 

• Public school teachers requir~ teaching credentials, 
certificates, or licensure 
. -Should have license/certification in the area of· 

intended employment · . · 
-Some require special certification. Example: special 
· ·education teachers 

• Some charter school and/or private school teachers 
depending on the State or charter agreement 

• Most healthcare occupations 
• Engineers offering services to the public 
• Architects 
• Lawyers 

.J 
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Unce·rtified Health Care Workers 

On or after July 26, 2004, if an alien seeks admission to the 
U.S., a cha·nge of status, or an extension of stay, the alien . 

. ' 

must provide evidence of health care worker certification 
. if the primary purpose for coming to or remaining in the 

U.S. is employment in the affected health care 
occupations. 

. .... 

- Certification should not be confused with licensure. 

. '· 
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· Uncertified Health Care Workers 
" ' 

·Unless they have been certified, aliens in the following 
' ' 

seven (7) fields are inadmissible to the United States 
under section212(a)(S)(C) ofthe Act as uncertified 
health care workers: 

1. Nurses 

. 2. Physical Therapists 
3. Occupational Therapists · 

4. Speech Language Pathologists &.Audiologists · . 

. s. Medical Technologists 
6. · Medical Technicians 

7. Physician's Assistants 
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-Uncertified Health Care Workers 
. • In this category, nurses include: 

· • licensed practical nurses 

• licensed vocational nurses · · . 
. ' 

• Registered nurses . 

• Medical technologist are also called Clinical . 
Laboratory Scientists 

• Medical technicians are also called Clinical Laboratory · 
Technicians 
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. Health Care Worker Certifications 

At this time, only three entities are approved by USCIS 
' ( 

· to certify health care workers: · 

• Commission on Graduates of Foreign Nursing Schools 
. {CGFNS)- issue certificates for all health care workers · 

• Foreign Credentialing Commission on Physical Therapy 
{FCCPT) ~issues certifications for physical therapists 

' / 

• National Board for Certification in Occupational. 
Therapy {NBCOT)- issues certifications for 

. occupational therapists · 
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Health Care Degree Requirements 

• Generally, Nurses, Medical Technologists and Medical 
Technicians require less than a baccalaureate degree . 
for minimum entry into the field. 

• ·Physical Therapists, Occupational Therapists and 
Physician's Assistants require a baccalaureate degree. 

· · • Speech language Pathologists & Audiologists may 
· require a Masters degree. 

( 
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Nurses · 

• Most nursing positions do not require a person with a 
four-year degree in. the specialty occupation. 

( 
' ', 

• To qualify for H-18 classification, the institution 
· and/or the duties of the position must be specialized. 

~-/ I ' 

• Foreign Degrees entitled "Bachelor of Nursing 
Degree" may not be equivalent to a 4-year U.S. .. · 
degree ' 

• If approving_ an H-lB Nurse, (or any position requiring 
a nursing degree) you must have· SISO s·ign-Off. · 
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Nurses (Cont'd) 

\ 

In contrast to general RN positions, certain 
specialized nursing occupations may require a 
4 year bachelor's orhigher degree in a 
specific specialty: 

J 

. I 

· • Clinical Nurse Specialists (CNS) 

· • Certified Nurse Practitioner (NP) 

· • Certified Registered Nurse Anesthetist (CRNA) 

• NurseJ·Midwife (CNM) 
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Nurses (Cont'd) 

• · Certain other nursing occupations, such as an upper­
. level"nurse manager" in a hospital administration 

. . position, may be H-lB equivalent since admini~trative · 
, , r 

positions typically require, and the individual must 
. . 

hold~ a bachelor's degree. 

• Nursing Services Administrators are generally 
I 

supervisory level nurses who hold an RN, and a 
· · graduate degree in nursing or health administration. 
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Physicians 
All H-lB petitions filed for a physician must include 
evidence that the beneficiary:· . 

' ' -

.. •Has a full and unrestricted license to practice medicine in 

a foreign state; 

OR 

, •has graduated from a medical school in the United States 
· · or in a foreign state. 
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Physicians (Cont'd} 
Petitions for physicians performing direct patient 
care must include: 

- I 

• Evidence that the beneficiary has the license or · 
authorization required by the state of intended 
employment to practice medicine 

OR 

• Evidence that the beneficiary is exempt from law from 
the licensing requirement 

I .- .. 
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Physicians (Cant' d) 

Unless the beneficiary is of national or international renown in the 
field of medicine, the petitioner must establish that the beneficiary: 

- Will be employed primarily to teach and/or conduct 
research for a public or nonprofit private educational or · 

' . 

research institution or agency and no patient care will be 
performed, except that which is incidental tothe physician's 
teaching or research 

·OR ... 

/ 
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Physicians (Cont'd) 

The beneficiary has: . 

• passed the Federation Licensing Examination (or 
equivalent examination as determined by the Secretary 
of Health and Human Services) Q! · 

• is a graduate of a United States medical school; 

AND 
• has competency in oral and written English 

(demonstrated through passage of a proficiency test 
· given by the Educational Commission for Foreign 
Medical Graduates (ECFMG)); 2! 

• · is a graduate of a school of medicine accredited by a 
body or bodies approved for that purpose by the 
Secretary of Education. 

I 
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I 

Physicians- M,edical Residents 

, • . Recent medical graduates who are completing their internship 
are referred to as Medical Residents. 

• Medical Residents may have temporary licenses. 

• Exceptions: New York does not issue temporary licenses to 
their Medical Residents. They can be approved for up to 
three years. 

• Evidence of no licensing requirement is needed for hospitals 
in other states. · 
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I ' ' 
I 

' C' • . ' . 

.I 

· · H·lB Petitio:ner · . · 
' " 

' ' 

.· ·Requirements .· · , 

'' ,.,- ' 
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,, 

\ 

United States Employer · 

'' 

8 C.F.R. § 214.2(h)(4}(ii) defines this as: 
\ 
I ', 

A person, firm, corporation, contractor·or o~her 
association or organization in the U.S. which: 

1. Engages a person to work within the U.S. 

" 2. Has an employer-employee relationship with respect 
to employees under this part; and 

3. Has an IRS tax identification number· 

\ 
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United States Employer (Cont'd) 
) ' 

The 8 CF~ 214.2(h)(4)(ii) definition of "U.S. Employer" also 
-·· 

states that an employer- employee relationship i~ 
indicated by the fact that t,he petitioner may: . 

• . hire, 
' • . pay, 

• . fire, · 
I 

• . superv1se, or 

• otherwise control the work of the beneficiary. 
, r , 

I 

I 

885 I 

AILA Doc. No. 16021202.  (Posted 02/12/16)



Employer-Employee· Relationship r 

~ 

• In addition to the other requirements for an H·lB visa, a · 
petitioner must satisfy the requirement that it is a U.S. 

. employer or an agent. 

• The petitioner must establish that a valid employer­
employee relationship exists (or will exist) between itself 

·. and the beneficiary, and that the relationship will continue 
to exist throughout the requested H-lB validity period. 
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Agents · · \ 

• Under 8 CFR 214.2(h){2){i){F) ·it is possible for an . . 
"agent" to file an H-lB petition. 

• The beneficiary must be one who is traditionally 
self-employed or who uses ag;~Rts:.to arrange short 
term employment on his/her behalf with . 

· numerous employers orin cases where a foreign 
employer authorizes the agent to act on its behalf. 

,, An· agent may be: 
• The actual employer {performing the function of an 
. employer); 
• a representative of both the employer{s) and the 

beneficiary; or 
· • A person or entity authofiied.by the employer to act 

for {or in place of) the employer. 
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Agents ( Cont' d) 

• An agent functioning as an employer must: 
- Guarantee wages and other terms and Conditions of employment by 

·. contractual agreement with the beneficiary 
- Provide an itinerary of definite employment and information on other 

planned services. 

· • An agent in business as an agent must: 
- Provide a complete itinerary of services or engagements (including dates, 
· names and addresses of actual employers, and names and addresses of 
. venues). 
- Contracts between the employers and the beneficiary may be required in 

questionable cases. 

• However, the fact that a petiti.on is filed by an agent who is not the 
actual employer does not change the requirement that the end· 
employer have a valid employer-employee relationship with the . 
beneficiary. 
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Purpose of January 8, 2010 
Memorandum 

"Determining Employer-Employee Relationship for Adjudication of H· 
18 Petitions, Including· Third-Party Site Placements" Donald Neufeld 

· · Memo 

• This memOrandum is intended to be a forward-looking document 
' ' I o ' 

and is not intended to be used by adjudicators to re-adjudicate 
previously approved petitions. · 

• The memorandum and AFM update were issued to provide clear 
· guidance in the context of H-18 petitions on the requirement that 
the petitioner establish that an employer- employee relationship . 
exists, and will continue to exist with the beneficiary throughout 
the duration .of the requested H-18 _v~lidity period: ... 
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January 8, 2010 Memorandum 

• USCIS interprets the employer-employee relationship to 
be the 11Conventional master-servant relationship as 
·understood by common-law agency doctrine." 
Nationwide Mutua/Ins. Co. v. Darden, 503 U.S. 318, 322-
23 (1992). 

• This common law test requires that all characteristics of 
the relationship be assessed and weighed with no one 
factor being decisive. 

' '.. -~. ... ~ . . . 
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Third Party Placement 
I 

. • Third party placement is the placement of a beneficiary at a 
· work site that is not operated by the petitioner. This is a 

common practice in some industries. 

- • Third party placement may make it more difficult to assess · 
whether the requisite employer-employee relationship exists . 

· . · and will continue to exiSt. . · · 
' ' 

• . Third party placement arrangements can meet the employer-
. ' 

employee relationship requirement, but sometimes they do 
not. 

. ) 
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The Right to Control. . 

• USCIS must look at many factors to determine whether 
the petitioner has the right to control the beneficiary . 
such that a valid employer-employee relationship exists ... 

• The petitioner must establish that it has the right to 
·· control when, where, and how the beneficiary periorms 

the job. 
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Right to Control vs. Actual Control 
1'- I 

. • The right to control the beneficiary is different from 
actual control. 

• An employer may have the right to control ~he 
beneficiary's job-related duties and yet not exercise .. 
actual _control over each function. performed by that 
beneficiary. 

• The employee-employer relationship hinges On the right 
to control the beneficiary. 

. I. 
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· Factors· to Consider 

1. Does the petitioner supervise the beneficiary and is such 
supervision on or off-site? 

2. · If the supervision is off-site, how does the petitioner 
• . · maintain such supervision, e.g., weekly calls, reporting 
· , back to the main office routinely, or site visits by the . 

. petitioner? 

• ! ~ ' 

3. Does the petitioner have the right to control the work of 
the beneficiary on a day-toiday basis if such control is -_ 
required? . . 

4. Does the petitioner provide the tools or instrumentalities 
-_- needed for the beneficiary to perform the d~ties of __ _ . _ . _ 

employment? 
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Factors to Consider 

5. Does the petitioner hire, pay, and have the ability to fire 
the beneficiary~ 

I 

6. Does the petitioner evaluate the work-product of the 
· beneficiary, e.g. progress/performance reviews? · · 

. 7. Does the.petitioner claim the beneficiaryfor tax purposes~ · 
. . 

8. Does the petition~r provide the beneficiary any type of 
' . 

employee benefits~ 

9. Does the beneficiary use proprietary information of the 
· petitioner in order to perform the duties of employment~ 
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· · Factors to Consider 

10. Does the beneficiary produce an end-product that is 
directly linked to the petitioner's line of business? 

Remember: No single/actor is dispositive. 
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Self Employed Beneficiary­
Sole Stockholder 

. • USCIS acknowledges that a sole stockholder of a corporation 
· . can be employed by that corporation asthe corporation is a 

separate legal entity from its owners and even its sole owner. · 
See Matter ofAphroditel 171&N Dec. 530 (BIA 1980). 

• If a petitioner is able to shawl through evidence (e.g.l 
documentation that there is an .independent Board of 
Directors) that in fact the corporation has the independent 
right to control the employment of the owner/majority . 
shareholder~ then the petitioner may be able to establish a · 

· valid employer-employee relationship. 
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Self Employed Beneficiary-
•. 

Stockholder 

_ • In determining whether a valid employer-employee 
relationship exists between a stockholder petitio~er (the 
corporation) and the beneficiary, the adjudicator must . 
determine whether it is the corporation that has the· 
independent right to control the work of the employee. 

• However, an H-lB beneficiary/employee who owns a 
· majority of the sponsoring entity and who reports to no one 

but him or herself may have difficulty establishing that a valid 
employment relationship exists in that the beneficiary, who 
is also the owner, may not be able to establish the requisite 
"control." See generally Administrator, Wage and Hour 
Division v. Avenue Dental Care, 6·LCA-29 (AU June 28, 2007) 
at 20-21. 
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Additional Factors for Majority 
Shareholders and Sole Owners 

•, Whether the petitioner can hire or fire the beneficiary or set 
··rules or regulations on the beneficiary's work; 

• Whether the petitioner supervises the beneficiary's work 
and, if so, to what extent; 

. • Whether the beneficiary reports to someone higher in the · 
petitioner's organization; 

· • Whether the beneficiary is able to influence the petitioner 
and, if so, to what extent; and/or 

• Whether'the parties intended the beneficiary to be an 
employee, as expressed in written agreements or contracts. 

Please note: These petitions are adjudicated by the EIR team. 
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'Meeting the Test 

• The petitioner meets the relationship test if in the totality 
of the circumstances it presents evidence to establish by a 

( 

preponderance of the evidence its right to control the 
beneficiary's employment throughout the duration of the 
term of employment 

• Officers should be mindful of the nature of petitioner's · 
· . business and the type of work done by the beneficiary. 

/ r 

· • Furthermore, not all or even a majority of the listed criteria 
' ' 

need be met; hoWever, the fact finder must weigh and · · , . 
compare a combination of the factors in analyzing the facts 
of each individual case. 
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' . 

Documentation of the Employer-
. ' 

' 

· . Emp.loyee Relationship 
• I 

' ' 

• The evidence should provide sufficient detail that the 
· employerand the beneficiary are (or will be) engaged in 
· a valid employer-employee relationship. · 

' ' 

· • If the employer will not have the right to control the 
· employee as required, the petition may be denied for 

r failure of the petitioner to satis~ the requirements of 
being a U.S. employer under 8 CFR § 214.2(h)(4)(ii). 
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Evidence of the Relationship in Initial 
' I 

H'·lB Petitions 
I 

. The petitioner can demonstrate an employer~ employee 
relationship by providing a combination of the following or 

· similar types of evidence: · 

1. A complete itinerary of services or engagements; 
2. Copy of signed Employment Agreement between the 

petitioner and the beneficiary detailing the terms and 
conditions of employment; 

3. Copy of an employment offer letter that clearly 
describes the nature ofthe employer"'!' employee 
relationship and the services to be performed by the 

· · . beneficiary; 
4. A description of the performance review process; 
5. Copy of petitioner's organizational chart, demonstrating . 

· benefici~ry' s supervisory chain; · 
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Evidence of the Relationship in· Initial 
H·lB Petitions ( Cont' d) . 

6. Copy of relevant portions of valid contracts between 
the petitioner and a client (in which the petitioner 
has entered into a business agreement for which 
the petitioner's employees will be utilized) 
• that establishes that while the petitioner's employees · 

are placed at the third-party worksite, the petitioner · 
will continue to have the right to control its · , 
employees;· · 

/ 
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Evidence of the Relationship in Initial 
H·lB Petitions (Cont' d) 

7. Copies of signed contractual agreements, statements of work, 
work orders, service agreements, and letters between the 

· · petitioner and the authorized officials of the ultimate end- · 
·client companies where the work will actually be performed 
bythe beneficiary, which provide information such as: . 
• a detailed description of t~e duties the beneficiary will periorml 

• the qualifications that are required to perform the job duties~ 

• salary or wages paid1 hours worked1 benefits~ 

• a brief description of who will supervise the beneficiary and 
their duties, and 

. • any other related evidence; and/or 
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· Evidence of the Relationship in Initial 
H·lB Petitions ( Cont' d) 

8. · Copy of position description or any other documentation 
that describes: 

• the skills required to perform the job offered/ 
I 

• the source of the instrumentalities and tools needed to 
. ' 

periorm the job1 

· • the product to be developed or the service to be provided/ 

• the· location where the beneficiary will perform the duties/ 

• the dur~~ion of the relationship between the petitioner 
and beneficiary/ · · 

. ' ,·· ., ' . .. . . . 

• whether the petitioner has the right to assign additional 
duties/ 
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Evidence of the Relationship in Initial 
·H-18 Petitions ( Cont' d) 

• the extent of petitioner's discretion over when and 
· how long the beneficiarywill work, 

• the method of payment, 

•. the petitioner's role in paying and hiring assistants to 
be utilized by the beneficiary, 

· • whether the work to be periormed is part of the 
regular business of the petitioner, 

• the provision of employee benefits, and 
\ 

· • the tax treatment of the beneficiary in relation to the 
• • ' "i 

. petitioner. 
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Itinerary Requirement 

. lfthe petition requires the beneficiary to perform 
services at more than one work location, 8 CFR 
214.2(h)(2)(i){B} requires the petitioner to submit a. 
complete itinerary of services or engagements 
detailing: · · 

I 

· · . • The dates of each service or engagement; 

• • And the names and addresses of the 
establishment, venues or locations where the , 

· . services will be performed. 
• f 
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Other Requirements: Export Control 

• Petitioners are required to answer Part 6 ~~certification 
I 

Regarding the Release of Controlled Technolog'y or 
Technical Data to Foreign Persons in the United States" 
of Form 1-129. 

• If a petitioner did not answer this question, the 
adjudicator must issue a RFE. 

• The RFE for Export Control is located in O:Common. 
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.I 

Debarment 

· • In accordance with 20 CFR 655.855, DOL notifies USCIS about ·. 
· organizations that have engaged in certain actions that render . 

. them subject to mandatory debarment (212(n)(2)(C)(i) and (iii). 
. . 

• · During a period of debarment, USCIS is prohibited from 
approving any petitions filed by the petitioner (including pending 

' I \o ' 

petitions filed prior to the period of debarment). 

• The ban does not generally affect previously approved petitions. 
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. \,..__ 

·· .. ·Labor Condition· ... ·. . 
' ' ' 

Application( LCA . · 
' ...., ' 

I 
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Labor Condition Application (LCA)· 
General Requirements 

• DOL Form ETA 9035 

. • Every 1-129 petition for H-lB classification must have an 
LCA.* 

' .. 

• LCA has to be certified by Department of Labor {DOL} prior 
to filing 1-129 petition. 

• The LCA does not constitute a determination that the 
occupation is a specialty occupation. 

\ 

*(Except H-182 petitions for DOD research project workers) . 
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Labor Condition Application (LCA)· 
' 

General Requirements (.Cont'd) · 

• Validity dates · employment may only be authorized for 
these dates. The approval dates on the petition cannot be 
outside the range of the LCA start and end-dates. 

• LCAs for multiple beneficiaries ·In some cases DOL may 
. J 

· issue an LCA that is valid for more than one beneficiary. 

- Because only one alien can be on an H·lB petition, the same LCA 
can be used for multiple petitions if it is designated so on the LCA. 

. - Petitioner must submit a list of all the prior petitions filed using 
this LCA each time a new petition is submitted. 

,/ 
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. Labor Condition Application (LCA)· SMSA 

'·. 

An LCA is required for each Standard Metropolitan Statistical 
Area (SMSA) where the beneficiary will be working: 

• This is an area designated by DOL. · , 

• Usually an SMSA follows county lines, but not always 

• We do make some exceptions to crossing SMSA lines in 
. · large metropolitan areas like LA/Orange/Riverside/San. 

Diego Counties 

• More than one work location may be listed on an LCA. . 
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labor Condition Application (LCA)· 
Review 

• Check validity dates of the LCA 
. ~ 

\ . 

• The LCA must reflect the specialty occupation that the 
beneficiary will be employed in 

• The LCA must reflect the location where beneficiary will be 
working 

• If the beneficiary is to work at multiple sites in more than one 
SMSAs, all SMSAs must be listed on the LCA. Multiple work 

- locations may be included on the same or separate LCAs. 
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Labor Condition Application (LCA)· 
· R.eview (Cont'd) 

• In the event th~t the duties of the proffered position do 
not correspond with the occupational specialty certified on · 
the LCA, you may issue a request for evidence for: 

. • an LCA, certified prior to the date of the filing of the r 

present petition, for the occupation that corresponds to 
· the proffered duties. 

• further clarification of the proffered position that. . 
confirms the occupation on the LCA is correct for the 
position. · · 

• Note: SISO concurrence is required for issuance of this RFE. 
, I 
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Labor-Condition Application (LCA)· 
Review (Cont'd) 

• The petitioner must obtain the LCA before filing t~e H-18 
petition. v 

• Therefore, the LCA must have a certified date that is on or 
before the receipt date of the 1-129 H-18 petition. 

· • If the LCA is obtained after the filing of the 1-129 H-18 petition 
{or not obtained at all), the petition shall be denied. 
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· Initial Period of Stay 
I . 

• For specialty occupations, the validity period may be · 
for up to three years . · 

• may not exceed the validity period of the 
corresponding LCA . · . 

• may be limited by other factors (e.g., tempOrary 
licensure, contracts, etc.) 
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Li~mitations on Stay 

8 C.F.R. 214.2(h){13)(iii)(A) 
~ 

· • An H-1B alien in a specialty occupation ... who has spentsix 
years in the United States under section 101(a)(15)(H) and/or 
(L) of the Act may not seek extension, change status, or be 
readmitted to the United States under section 101(a)(15)(H) or 
(L) of the Act unless the alien has resided and been physically 
present outside the United States, except for brief trips for 
business or pleasure, for the immediate prior year. 
-_If a petitioner is seeking to start a new 6-year period for a · . 

( beneficiary who has already spent time in H or L status, · 
, make sure that they have been outside of the U.S. for at 
least one year. Brief trips to the U.S. are not interruptive of 

. the 1-year period but do not count toward the 1-year 
. period. . · · 

I 
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. . · Adjudication of th-e 
Petition · 
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Consulate Notification 

• If the beneficiary is not in the U.S. they are not 
' 

.· · eligible for a change of status or an extension of stay. 

• If we approve the H-lB petition we will send a 
' . ' 

. duplicate copy of the approved petition (if one has 
- ' ' 

been provided) to the consulate (through KCC) in the 
\ 

. beneficiary's foreign country. 
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Requirements for Change of Status 
(COS) 
• Beneficiary must be physically in the U.S. at the time of filing 

• Passport must be valid at the time of filing 

/' 

• Departure is treated as abandonment until petition is approved 

• Must be maintaining status 

• The petition must be filed prior to the expiration of the alien's · 
. stay except that failure to file before the previously authorized 

period of stay expiredmay be excused under extraordinary 
circumstances · 

922 

AILA Doc. No. 16021202.  (Posted 02/12/16)



. Change of Status (COS)·Prohibitions 
There are some nonimmigrant classifications that do not 

I 

permit a change to H-lB status. These classifications 
include, but are not limited to: 

- J-1 exchange visitor, who is subject to the 2-year foreign 
residence requirement of section 212(e) 

. • There are special waiver requirements for J-1 foreign medical graduates. . 

- A J-2 dependent of a J-1 Conrad doctor cannot COS to any other 
nonimmigrant classifications except H-4 until the principal 

· fulfills the three-year commitment as he/she is subject to the · 
same conditions of the waiver as the principal J-l. ·.(Approval of , · 
J-2 COS toH-1B requires SISO and ACD concurrence.) 
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Change of Status .( COS)·Prohibitions 
(Cont'd) . 

Restrictions on classifications that cannot change to H-lB · 
-status, among others: . . 

- M·l student· 8 CFR 248.1(d) 

\ 

'·· 

. • If the education or training which the student received whil'e 
an M·l student enables the stude-nt to meet the 

· qualifications for temporary worker classification the COS · 
will be denied. (SEVIS 1·20 forms). 

• Must be maintaining status (1·94, 797,.etc.) 
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. Change of Status ( COS)·Prohibitions · 
(Cont'dl ~ · 

Restrictions on classifications that cannot change · 
to H-lB status, among others: 

. - H-2B- An H-2B who has spent 3 years in the U.S ... 
under lOl(a){lS){H) and/or(L) of the INA may not · 
seek extension, change status or be readmitted under 
those sections until they are outside of the US for the 
immediately preceding 3 months. · 
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·Change of -Status ( COS)·Prohibitions 
(Cont'd) 

' . 

Restrictions on classifications that cannot change 
· to H-lB status, among others: . 

- H-3 -An H-3 trainee who has spent 24 months in the 
·us under lOl(a)(lS)(H) and/or (L) of the INA may not 
seek extension, change status or be readmitted under 

I 

those sections until they have resided outside of the 
US f9r the immediate prior 6 months. 
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F·l COS to H·1B·11Cap Gap" 

· ·Under the interim rule, the status and any . 
employment authorization under 8 CFR --
274a.12{c)(3)(i)(B) and (C) for an F-1 student who is 

. the beneficiary of a COS petition will be automatically 
extended until October 1 of the FY in which the H-1B . 

· visa is being requested where the H-1B COS petition rs ~ 

timely filed requesting an October 1 employment start 
· date. · 

. \ 

The automatic extension is terminated if the H-1B 
· · petition is ~ejected, denied or revoked. 
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Requests for Evidence (RFE) 

• USCIS may issue an RFE and/or Notice of Intent to Deny (NOID) when 
the petitioner has failed to establish eligibility for the benefit being 
sought. · . 

• The RFE should specifically state what is at issue and be tailored to 
request. specific types of evidence from the petitioner that directly 
relate to the deficiency USCIS has identified. 

• The RFE should no_t require a specific type of evidence unless 
provided for by the regulations (e.g. an itinerary of service dates and 
locations), nor ·request information that has already been provided. 

• Officers should state what element the petitioner has failed to 
establish and provide examples of documents that could be provided 
to cure the deficiency. 
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Split. Decisions 

· · • Remember if a nonimmigrant in the U.S. wants to change 
nonimmigrant status or extend nonimmigrant status, they 

· must be currently in nonimmigrant status at the time of filing 
' I 

• the adjudication of the H·lB petition of an alien currently in 
. the U.S. has two distinct parts. Adjudication of the H·lB 
· petition and the adjudication of the COS or EOS request. 

• If they are not in or maintaining status· when filing an EOS or 
· COS and we approve the HlB petition, we may deny the EOS 

or COS. This is called a split decision. · 

( 
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Div 1 Roundtable Summary · 11/10/2010 

Agenda Items 

1. Discuss 'Rules/Standards of Evidence' - "preponderance standard" (either 
with or without PP) 

2. Discuss EER, Bobbie Johnsons email regarding validity dates and not giving 
special treatment to companies (i.e. Cognizant) 

3. Discuss 'Assertions vs. Documentation" and place it into context with type of: 
entity, totality of evidence and the "preponderance" standard. 

4. Time permitting - open it up to the floor for general questions. 

Attendance- Div 1 (ISOs, SISOs, ACD), EB Seniors, Other divisions' ISOs assisting 
with H·1B adjudication, CFDO, Counsel, QA 

1. Discussed "Rules/Standards of Evidence: There are three Standards: 

• Preponderance (51%) · 
• Clear and Convincing· 
• Beyond Reasonable Doubt 

The standard of proof applied in most administrative immigration proceedings is the 
"preponderance of the evidence" standard. 

*Refer to Aytes Memo (01(11106) that discussed Burden of Proof and 
Standard of Proof for guidance. 

2. Discuss the submitted contracts/MSAs vs. the requested employment date. 

*Refer to Bobbie Johnsons email sent July 28, 2010 and previous roundtable 
note dated 10·21·10 for guidance. 

Answer to questions on how to grant the validity date: 

Officers should look at the totality of the circum~;~tances and other factors such as: 
reputable companies vs. 10/25/10 companies; history of :filings; FID's records ... etc. If 
the petitioner is a reputable company who has had a ,good filing history, never 
benched its employees, then the validity date may be determined based on general · 
terms and conditions listed in the submitted MSAs. Officers do not need to send out 
an RFE asking for a particular document to justify the requested employment date. 
On the other hands, if officers do not know anything about the petitioner who just 
happens to be in the 10/25/10 category, or do have reasons to.believe that the 
petitioner may have been an H1B violator (i.e. FID), then they should scrutinize the 
petition, RFE, limit the requested employment date and possibly deny the case if the 
petitioner do not establish the validity of the requested employment date. 
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3. Discuss "Assertion vs. Documentation" 

Assertion is the petitioner's statement in the petition. Documentation is evidence 
that verifies the assertion. Officers do not need to request documentation for every 
assertion. Again, officers should look at the totality of the evidence and apply the 
"preponderance" standard. Depend on the petitioner and its nature of business, 
duties asserted by the petitioner may be acceptable. Again, treat each case based on 
its own merits. 

4. General Questions . 

Q. Can we request an objective documentary evidence, such as DE6s, payroll records 
etc., to determine the eligibility because the submitted document is considered "self· 
serving''? 

A Officers should not mandate a particular document from the petitioner; nor 
should officers disregard the submitted evidence because it is deemed "self·serving''. 
We may face legal issues if we request a specific type of evidence that is not required 
by regulations. However, if there are discrepancies found in the record, then officers 
may be able to request collaborating documents to resolve the discrepancies. In this 
case, officer should articulate the reasons for requesting a particular document, 

I 

provided that it is material to the issue identified in the RFEIITD. In the situation 
when the availability of"specialty works" is of concern, officers may provide a list of 
suggested documents in the RFE. hi either case, if the petitioner fails to comply and 
petition is eventually denied, the issues addressed should be related to specialty 
occupation and/or di~crepancies found in the record. Do not deny the petition solely 
because the petition fails to provide a particular document requested in the RFE. 

Q. Restriction on RFE/Denial an "EOS with the same petitioner" petition based on 
Yates memo's guidance 

A According to Yates memo," a prior determination by an adjudicator that the alien 
is eligible for the particular nonimmigrant classification sought should be given 
deference". However, upon the request for extension with the same petitioner, if it 
has been found that (I) there was a material error with regard to the previous 

/petition approval; (2) a substantial change in circumstances has taken place; or (3) 
there is new material information that adversely impacts the petitioner's or 
beneficiary's eligibility, then prior approval of the petition, need not be given 
deference. Officers do have authority to RFE/deny, in the exercise of his or her 
discretion, the extension request by the same petitioner in the same classification. 

In this case, officers should apply the guidance memo wisely. When reviewing the 
documents submitted with EOS filings, do not second guessing and do not RFE for 
additional evidence just because the submitted evidence in the record is deemed 
insufficient according to officers' standard. A material error, a substantial change in 
circumstances, or new material information must be clearly articulated in a request 
for evidence or decision denying the benefit. 
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It is noted that change in work locations and/or end clients is considered "Change in 
the previously approved employment". This can be treated as same as new 
employment/change employer filings. Yates memo's guidance does not apply to this 
type of cases. 

Q. Why do we still RFE some big IT consulting companies such as Tata, lnfosys, 
Wipro ... etc when they've already had long history of credible filings? 

A While it is true that we do not need to scrutinize petitions filed 'by certain 
organizations based on their history of filings. However, depend on the evidence 
provided in the record, RFE is necessary in some cases. All petitions should be 
equally, treated regardless of the size of the company. 

Concem on the out· of- date info on FID record · Joe will bring up this concern on 
· the meeting with the CFDO next week and will request the FID record to be 

updated. 

. I 

\, 
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. 10/21/2010-:- Div 1 Roundtable Summary 

Attendance- Div 1 (ISOs, SISOs, ACD), EB Seniors, Div 2 and Div 12 ISOs assisting with 
H-lB adjudication, CFDO, Counsel, QA 

*Discussed I-129 H-lB CAP Exemption 
o CAP exempt- (1) Nonprofit research org or governmental research org 

(2) Institutions of higher education or related or affiliated nonprofit 
en~ity · 

• EB Seniors rea~dressed definition of related or affiliated 
~ Introduced new "Affiliation chart" drafted by Counsel 

o Discussed 3 prongs used to establish affiliation 
• Shared ownership or control by the same 

board or federation, 
• Operated by an institution of higher 

education, or 
• Attached to an institution of higher education 

as a member, branch, cooperative, or 
subsidiary· 

(3) Third Party Petitioners employed "ATn: 
• Institutions of higher education or a related or affiliated 

non-profit entity, 
• A nonprofit research organization, or 
• A governmental research organization 

~Follow Avtes Memo (06/06/06) regarding affiliation except example from the memo that 
states that a beneficiary must be working at least 5t«Yo of the time at the qualifying 
institution.· The bene does NOT need to spend the majority of their time at the qualifying 
institution. (Anticipation of a new memo to address this is forthcoming from HQ). 

*Cognizant Talking Points: 

As a·reminder, anything that applies to Cognizant will also apply with other filings. 
Generally, we should be following the e-mail that was sent in July .2010 regarding "EE­
Relationship and Validity Period" which applies not only to Cognizant but to all HlB petitions. 

NORFE 

• If the file already contains initial evidence of EE relationship but it does not cover 
the full validity period requested on the petition. We would limit the validity to the 
time that can be established. If the evidence is for less than a year. We will give 
them one year. 

• Depending on the totalitY of filing, we can give the'm the full validity if the 
contract/end client letter indicates that there is an automatic renewal clause. An 
RFE may be issued if the contract/end-client letter is outdated. 
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• Contract/End client letter is outdated. 
• End-termination date was clearly redacted from the contract/end-client letter 
• No End/termination date in the contract or end-client letter. Again, case to case 

basis if we can articulate a reason to believe that the beneficiary will be benched. 

A "Cognizant" specific RFE is in O:common. This template addresses both EE and availability 
of specialty occupation. Use it "when appropriate" since there are filings that will NOT 
require an RFE. 

In addition, you can use the RFE for other petitioners, if appropriate. We've used it for 
WIPRO, Infosys. The RFE still follows the OCC approved RFE. It does not mandate 
specific evidence to be submitted. Petitioners are provided with options. 

* CFDO- Fraud Referral Process has changed. More information available in the Div 11 
O:common folder 

• Virtual offices - CFDO created a VO list to assist ISOs with adjudication. 
l 

This list is used to identify possible VOs and should not be used as the sole basis for 
denying a case. The entire totality of the evidence should be used when making a final 
adjudicative decision. 

Follow Up- Next roundtable will be the first week of November. The topic$ will include EE 
relationship, specialty occupation work availability, and standard of proof (preponderance of 
the evidence). 
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WAC 
Page 2 

COMPLEXITY AND UNIQUENESS OF THE PROFFERED POSITION 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE, 
PRINTING ' . 

~ To delete dialogue boxes, right click on the little box that appears in the upper left oorn:er _and cut. · 

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker, with the United 
States Citizenship and Immigration Services ("USCIS") to classify the alien beneficiary as a 
specialty occupation worker under section 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

The overarching issue·to be discussed in this proceeding is whether the position offered to 
the beneficiary requires a baccalaureate degree or higher in a specialty occupation. 

~ 

INA 10l(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who ~re coming temporarily to the United States to perform. services in a specialty 
occupation: 

an alien .. who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(l) ... with 
respect to whom the Secretary of Labor determines and certifies to the 
Attorney General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) ... 

INA 214(i)(l) defines the term "specialtY occupation" as an occupation that requires: 

(A) theoretical arid practical application of a body of highl~ specialized · 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

INA 214(i)(2) outlines the fundamental requirements of a specialty occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in, paragraph (I)(B). for the occupation, 

ATTACHMENT TO 1·292 

r 
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WAC 
Page 3 

or 

(C) (i) experience in the specialty equivalent to the completion of such 
degree, and · 

(ii) recognition of expertise in the specialty through progressively 
responsible positions relating to the specialty. 

The term "specialty occupation" is further defined at 8 C.F.R. §214.2(h)(4)(ii) as: 

... an occupation which requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, 
social sciences, medicine and health, education, business specialties, 
accounting, law, theology, and the arts, and which requires the attainment of 
a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position . 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

USCIS will attempt to determine whether the petitioner has established that its particular 
position is so complex or unique that it can be performed only by an individual with a 

· degree pursuant to the latter portion 8 C.F.R. 214.2(h)(4)(iii)(A)(2). 
\ 

jAN~Y,Sis; fNoTE: The P.etitionednformation P.aiag!a:Qh is·reguired·onl~ ollc;"m mUlti~~ 
aemalsJ . ' 

ATTACHMENT TO 1-292 
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The petitioner is a I[City,.fuateJJ[ntm;~rofit OR for~rofitl enterprise engaged in j[nature' qf 
~tioner's business] with [number] employees and a gJ.'OSs annual income of $j[amountl. It 
seeks to temporarily employ the beneficiary as ll!!, aru ~~ositionl for a period of[numbeH 
years. 

See individual "Word".·documents in this folder for exam~les ofANALYSESJ 
Block, c~~y, Paste, and Edit ap~r~priate text hereJ . 

:coNCLUSION }:Use when only evidence P-rovided was for whether degree normall~ 
teg_uired ' 

The 'petitioner also failed to establish any of the remaining three criteria: that a degree 
requirement is common to the industry in parallel positions among similar organizations, 
or alternatively that the proffered position is so complex or unique that it can be performed 
only by an individual with a degree; that the petitioner normally requires a degree or its 
equivalent for the position; or that the nature of the specific duties is so specialized and 
complex that knowledge required to perform the duties s usually associated with the 
attainment ofa baccalaureate or higher degree. 

CONCLUSION 2: Generaf:Bfailketfieiual StatementJ 

The petitioner has failed to establish that any of the four factors enumerated in 8 C.F.R. 
214.2(h)(4)(ili)(A) are present in this proceeding. The petitioner has not shown that a 
bachelor's degree or its equivalent is required for the position being offered to the 
beneficiary. The petitioner also has not show that it has, in the past, required the services 
of individuals with baccalaureate or higher degrees in a specific specialty for the offered 
position. Nor did the petitioner present documentary evidence that a baccalaureate degree 
in a specific specialty or its equivalent is common to the industry in parallel positions 
amount organizations similar to the petitioner. It is also noted that the record does not 
include evidence from professional associations regarding an industry standard, or 
documentation to support the complexity or uniqueness of the proffered position. Finally, 
the petitioner did not demonstrate that the nature of the ben~ficiary's proposed duties is so 
specialized and complex that the knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree. 

It is, therefore, concluded that the petitioner has not demonstrated that the offered position 
is a specialty occupation within the meaning of the regulations. 

The burden of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan, 11 I. & N. Dec. 493. Here, that burden has not been met. 

POeTssue Denial 

ATTACHMENT TO 1·292 
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Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the ·above stated reasons, wi_th each 
considered as an independent and alternative basis for denial. 

ATTACHMENT TO 1·292 
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CSC Discusses Specialty Occupations 

Cite as "Posted on AILA InfoNet at Doc. No. 00050901 (May 9, 2000) ." 

CSC Discussion Group Summary 

The AILA representatives were: 

Cynthia Lange 
Kathrin Mautino 
Angelo Paparelli 
Nancy-Jo Merritt 
Jeff Appleman [Jeff participated in the planning for the meeting, but was unable 
to attend] . 
Crystal Williams [ AILA National Office] 

Dona Coultice, Director of the CSC; led the INS group. The other CSC representatives were: 

Howard Dison 
Nancy Albe 
Ernie --
Joe Holiday 
Sheila Fisher 
Blake Odo 
Rachel Wilcox 
Mary Agnelly 

Also present was Pandora Wong, from DOL, Region IX 

On March 9, 2000, a group from AILA sat down with a group from the CSC to discuss the 
definitio:n and treatment of "specialty occupations." The discussion's focus was on tljing to 
clarify the INS thinking that underlies the recent rash of H-lB denials. AILA pointed out the 
legislative history of the 1990 Act with respect to Congress' intent to expand the. interpretation of 
eligibility for the H-lB category. INS, on the other hand, seems to take a receding view of 
eligibility .. The following observations were made by the INS participants: 

Jobs in flux. The esc takes the view that the na:ture of many occupations has changed in recent 
years, such that a number of jobs that once required a degree no longer require one. One INS 
participant noted that her son, who is orily graduating fr9m high school, is being courted by tech 
companies for computer industry jobs. Some jobs in these categories (such as website designer, 
computer graphic designer, programmer, etc.) are seen as being performed sometimes by high 
school or 2-year graduates, and sometimes by professionals with degrees. The point is to 
convince the esc that a given'jobfalls on the side ofthe continuum that requires the degree. 

Avoid minimalist/DOT job descriptions. INS. participants seem to regard the provision of 
short and general job descriptions, or of descriptions lifted directly from the DOT, as practically 
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an invitation to deny. Adjudicators indicated a willingness to "stretch" to approve when they 
know about the company (Intel and Microsoft were specifically mentioned), but are unlikely to 
do so for a company they don't know. Also, there is a constant evolution and changeover of 
adjudicators, meaning that each new adjudicator is not necessarily informed by past knowledge 
obtained at the esc. 

Identify which criteria under 214.2(h)(4)(iii)(A) you are relying on. You must demonstrate 
that one of the four alternative criteria for proving the position is in a specialty occupation is 
met. Spell out which categories 'you are trying to prove, and provide evidence to back up the 
assertion. If the adjudicator thinks you've proven the case in any one category, the petition will 
be approved. If the adjudicator thinks you are "getting there" with respect to at least one 
category, an RFE would be issued. If the adjudicator doesn't know which category you're trying 
to prove, the case will be denied (or a "kitchen sink" RFE will be issued). "The four areas are 
optional; we only need one, and if we can't tell which one you are relying on, we may choose 
one that doesn't meet the requirements." The example given was ''web page designer." "Our 
children design web pages. What is it about your requested web page designer's duties that 
places that job in one of the four categories?" Graphic designers· were mentioned again in this 
context, as requiring only a two-year degree. If you have a petition for a graphic designer, you 
need to point to which of the four categories supports the specific job in the petition. [During this 
part of the discussion, the supervisors were nodding affirmatively, clearly in strong agreement. 
The job title alone is not sufficient.] 

If using "the employer normally requires a· degree" criterion, take extra care. The 
adjudicator has to be convinced that the degree is more that an employer preference. (Example 
given: Everyone that the employer hires as a taco vendor has· a degree. That doesn't mean that 
the job truly requires a degree.) INS doesn't like to adjudicate based on the job definition, but 
instead looks to what is so specialized about the job. INS .will look elsewhere to see if a job is 
really a specialty occupation, such as the employer's internet web site regarding what jobs are 

· open and what is advertised on the web as requirements (therefore, if you are presenting 
requirements different from what's on the employer's website, you need to explain the 
differences). Adjudicators also feel that there are people working in the Service Center who "are 
very knowledgeable" about certain occupations, so the adjudicators may check with them. · 

' 

How to prove that the employer normally requires a degree. The CSC strongly prefers that 
the employer prove the educational background of those in the job now, rather than in the past. 
If there are not others in the job now, the background of the last incumbent is helpful (if the last 
incumbent failed in the job because he didn't have a degree, this can be helpful to the case). If 
you don't affirmatively address the background of the last. person in the job, an RFE may ask 
you to address it. 

Where jobs that appear to be alike have different levels of difficulty. It was acknowledged 
that some apparently sin:lllar jobs within an employer's business can have different levels of 
sophistication, and thus different levels of requirements. It can help to point this out and expand 
on it. For example, if an employer has a grouping of junior level jobs that perform some of the 
less complex duties associated with a particular occupation, indication of this can help to prove 
that there are other jobs that concentrate on the more complex duties: in other words, simpler 
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duties are left to the positions that don't require a degree, while the more senior people in. the 
same apparent occupation would need a degree because they are not involved in those simpler 
duties. · 

Proving that the degree requirement is common to the industry. To show that the companies 
you are using for comparison are in the same industry, present evidence of how you are defining. 
the industry. Unlike the DOL prevailing wage context, it is fair here to look at such factors as 
company size and geographic location-"companies of similar size and scope" is an acceptable 
standard to INS. I 

All occupations are on the table. There is no occupation that one can assume will be 
considered a specialty occupation just because it always has been. "Predictability creates an 
issue," according to the Service Center Director. Industries are changing rapidly, and she wants 
adjudicators to perform real analysis of job duties, rather than just looking at job titles. For 
example, a job may be called Engineer, but if too many duties are really those of a technician, 
the job is not a specialty occupation. 

Role of precedent decisions and adverse information. Adjudicators noted their belief that 
there will be times that a. precedent decision will be deemed outdated and thus not followed. 
AILA pointed out that precedent decisions are binding unless INS announces that it will contest 
the precedent. AILA also reminded the INS of its obligation to provide evidence of adverse 
information leading to a denial. 

The DOT's SVP is not a factor. Pandora Wong discussed how the SESAs use the DOT and 
OOH primarily to compare wage information. She said that the DOL does not question the SVP 
level once the SESA has determined a wage level. There had been some concern by 
practitioners that the CSC was relying heavily on the OOH. The CSC staff was derisive of the 
use of DOT job descriptions, and also of the use of the SVP. Mary Agnelly said that INS had 
been advised that the SVP "does not serve our purposes." The AILA group pressed the SVP as a 
useful guide to educational level, as having been prepared by a sister agency after extensive 
research and surveys. The esc staff did not seem receptive. 

Smaller companies are questioned more. If a company has only a handful of employees, it is 
more likely that the esc will have questions (particularly if the job duties are straight from the 
DOT). You should give evidence that the company really needs someone in this position, 'such 
as showing volume of transactions. A case in which a company had four H-1 B petitions 
showing salaries that together exceeded the company's gross income was given as an example of 
a questionable situation. Situations such as upcoming IPOs, private fmancing, and positioning 
for selling the company were pointed out as possible, and increasingly frequent, scenarios 
explaining such phenomena. INS suggested that the documentation include such information to 
overcome these potential problems. In response to sensitivities about confidentiality in such 
circumstances, INS suggested the petitioner either take its chances or wait until after the situation 
can be made public to petition for the person. AILA noted that there is an Executive Order 
regarding minimization of disclosure that provides. guidance in this regard. 

942 

AILA Doc. No. 16021202.  (Posted 02/12/16)



The relationship between the company's business needs and the position is crucial. A small 
company with five or six employees requesting a full-time accountant should be prepared to 
demonstrate the need for the accountant, such as showing a high volume of transactions. 
Differentiate the company's need from what an 1outsider might expect is needed. The example 
given by the CSC was a successful H for a gardener/anthropologist at Williamsburg. 

INS feels scrutinized on these issues. The Service Center Director indicated that she feels 
under considerable pressure from Congress and the press with respect to letting "fraud" go 
undetected. At the same time, she is starting to feel pressure from the other side (noting in 
particular the Lofgren hearing) about unwarranted denials and delays. 

Problems in sorting out fraud. Adjudicators noted that a lot of the "kitchen sink" RFEs are 
attempts to sort out potential fraud at the adjudications level so that it does not have to send the 
case to Investigations. It was acknowle~ged that these generalized laundry lists are symptoms of 
the adjudicators being reluctant to say what is really bothering them about the case for fear that 
they will give away what cues them to look deeper. AILA members suggested that the RFEs be 
more directed, perhaps asking for evidence of the company's bona fides and suggesting some 
documentation that could satisfy· the INS' suspicions, rather than sending long lists that don't 
state the problem but seem to require every piece of documentation listed, down to the fire 
escape plan. INS noted that background material on the company filed up front can help, 
particularly for those companies that are not household names. 

Proving equivalency. The CSC is more apt to recognize experience as equivalent to a degree. if 
there is some education to back it up. If there is only a bare 12 years of experience, it is 
particularly important to show that the experience was progressive and to show such evidence as 
the qualifications (i.e., degree) of the person's supervisors in those jobs. Letters from the prior 
employers can be partic_ularly helpful. 

Proving the degree requirement is specialized. INS reminded that the job doesn't just have to 
require a degree-it must require a degree in a specialized field. One question that is often asked 
by INS is whether the degree can be obtained in the U.S. INS pointed to fields (such as textiles) 
where U.S. programs are usually only 2-year. The battle will be mgre uphill to show these are 
specialty occupations: College catalogues from U.S. schools showing the existence of the 4-
year course of study can be helpful, particularly for fields that are rare in the .U.S. For more 
common fields in which the programs tend more to be 2-year, multiple college catalogues would 
be needed to be persuasive. · 

Adjudicators' pet peeves. When the adjudicators were asked what really drives them crazy, 
some answers were: when the job title doesn't reflect the duties described; when the support 
letter just says "please refer to the OOH"; when the Form 1020 is completed but the answers 
only say "see enclosed"; on EOS's, the major field of study, highest degree completed and salary 
are not stated; on the supplement when the prior periods of stay question is not completed. 
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'SAMPLE ANALYSISl 

The petitioner's creation of a position with a perfunctory bachelor's degree requirement will 
not mask the fact that the position is not a specialty occupation. USCIS must examine the 
ultimate employment of the alien, and determine whether the position qualifies as a · 
specialty occupation .. The critical element is whether the position actually reqUires the 
theoretical and practical application of a body of highly specialized knowledge, and the · 
attainment of a bachelor's degree in the specific specialty as the minimum for entry into the 
occupation as required by the Act. Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000);· 

To interpret the regulations any other way would lead to absurd results. If USC IS were 
limited to reviewing a petitioner's self-imposed employment requirements, then any alien 
with a bachelor's degree could be brought into the United States to perform a menial, non· 
professional or an otherwise non-specialty occupation, so long as the employer required all 
such employees to have bachelor's degrees. See id at 388. See also Matter of Michael Hertz 
Associates 191. & N. Dec. 558 (Comm'r 1988) (The mere requirement of a college degree for 
the sake of general education, or to obtain what an employer perceives to be a- higher 
caliber employee, also does not establish eligibility). 

950 

AILA Doc. No. 16021202.  (Posted 02/12/16)



WAC 
Page 2 

ALIEN'S DEGREE MqST RELATE TO ·THE POSITION OFFERED. .. 
:· 

DELETE ALL HIGHLIGHTED DIRECTIVES _AND DIALOGUE BOXES BEFORE; 
. . >PRINTING . . 1: 

· · To delete dialogue boxes, right eli~ on the little box. that appears in the upper left ~rner and cut. · ;: 

You filed Form 1·129, Petition for a Nonimmigrant Worker, to classify the alien beneficiary· 
as a specialty occupation worker with the United States Citizenship and Immigration 
Services ("USCIS") under section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act 
("INA" or "Act"). 

[SSUE~ 
~-.=.l 

The ~[first, second, thiid;.-.Dext,_Qruyj issue to be discussed is whether you have e~tablished 
that the beneficiary is qualified in a specialty occupation by virtue of possessing a 
baccalaureate degree or equivalent in a specific field of study which is directly related to the 
position being offered. 

INA l01(a)(I5)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a spec1alty 
occupation: 

an alien ... who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(I) .... 

INA 214(i)(l) defines the term "specialty occupation" as one that requires, among other 
elements: "(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States." (Emphasis 
added). 

The term "specialty occupation" is further defined at 8 C.F.R 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body 
of highly specialized knowledge in a field of human endeavor ... and which 
requires the attainment of a bachelor's degree or higher in a specific 
specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. (Emphasis added). 
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Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position . . 

must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

8 C.F.R. 214.2(h)(4) (iii)( C) further lists four criteria, one of which must be met, for a 
beneficiary to qualify to perform services in a specialty occupation. Essentially, the 
beneficiary must: 

(I) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

. . 

(3) Hold an unrestricted State license, registration or certificate which authorizes 
. him or her to fully practice the specialty occupation and be immediately 

engaged in that specialty in the sta~ of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a· United States baccalaureate or 
higher degree in the specialty occupation, and have recognition of expertise in 
the specialty through progressively responsible positions directly related to the 
specialty.· 

According to the statute and regulations the H ·IB classification is not established merely 
by the beneficiary's possession of a baccalaureate degree (or equivalent). It must also be. 
demonstrated that there exists a nexus between the nature of the beneficiary's degree (or 
equivalent) and the position duties proposed by th~ petitioner. The required degree must 
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be in a specific specialty, that is, in a discipline that contains a body of highly specialized 
knowledge that is necessary for performance of the position. In this context, USCIS 
interprets "degree" in all of the four criteria of 8 C.F.R. 214.2(h)(4)(iii)(A) as one in a specific 
specialty. Therefore, unless it is in a specific specialty, a degree or degree-equivalent 
requirement will not qualify a position as an H ·1B specialty occupation. 

USCIS' precedent decisions have confirmed that a generalized deliee, such as that in 
business administration, absent specialized experience, is insufficient to qualify an alien 
beneficiary in a specialty occupation: Matter of Ling, 13 I. & N. Dec. 35, 37 (a petitioner 
with-a business administration degree must establish a particular area and occupation in 
the field of business administration in which he is engaged or plans to be engaged and must 
also establish that he meets the special academic and experience requirements of that 
designated activity, as a prerequisite to a determination as to professional status."); Matter 
of Shin, 111. & N. Dec. at 688 ("The mere acquisition of a degree or equivale11;t experience 
does not, of itself, qualify a person as a member of a 'profession.' The knowledge acquired 
must also be of nature that is a realistic prerequisite to entry into the particular field of 
endeavor."); Matter of Asuncion, 111. & N. Dec. 660 (Reg. Comm. 1966) (Traits common to 
a "professional" include recognition as a member of these professions normally requires the 
successful completion of a specified course of education on the college or university level, 
culminating in the attainment of a specific type of degree or diploma); Matter of Michael 
Hertz Associates, 191. & N. Dec. 558 (Comm'r 1988) (Since the~e must be a close.corollary 
between the required sp~cialized studies and the position, the requirement of a degree of 
generalized title, such as business administration or liberal arts, without further 
specification, does not establish eligibility). 

Furthermore, USCIS' interpretation has been upheld in numerous federal court decisions 
as a reasonable interpretation that is consistent with section 214(i)(1) of the Act. See Tapis 
International v. INS, 94 F.Supp. 2d 172, 175 (D.Mass. 2000) ("INS was not unreasonable in . 
interpreting the guidelines to demand that an employer require a degree in a specific field. 
Otherwise a position would qualify if any bachelor's degree were required"); HirdJBlaker 
Cornoration v. Slattery, 764 F.Supp. 872, 875 ("First, the degree must involve a 'precise. and 
specific course of study which relates directly and closely to the position in question.' An. 
occupation that requires a general degree such as business administration or liberal arts, 
therefore, is not a 'profession."'); Shanti. Inc. v. Reno, 36 F.Supp.2d 1151 (D.Minn. 1999) 
(An alien who possessed a degree in business administration but had no previous 
experience in field of restaurant management was not qualified to perform services in a 
specialty occupation, and that the position of restaurant manager was not a "specialty 
occupation"); All Aboard Worldwide Couriers. Inc. v. Attorney General, 8 F.Supp.2d 37.9 
(S.D.N.Y. 1998) (No abuse of discretion where petitioner unable to establish that its 
competitor organiz;:1tions require job candidates to have a B.A. in a specific, specialized 
area). · 
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/ANAL-y;SIS~ lli:_OTE: The :Qetitloner informatiolr:Qara~n:a:P.h ~.f!reguired o11Jy~Q.nce.in m;hlilpJe iSsu~ 
~~ru~ . 

Your org~niz~j.Q~-is I!][Qiti,};tate]Jrion~Rrofit'OR'for-P.rofit] enterprise engaged i!!Jlnat,ur~ 
bf P.etitioner's business] with [number] employees and a gross an'nual income of$ !W.mountl:_ 
You seek to temporarily employ the beneficiary as~. ·an] [P.ositionl for a period of[numberl 
years . 

. SAMPLE ANALYSIS lof 4~ 

~ee shell fu the "EqUi:v~ehcy' fold,er:: "Forgn Ed Eval; Unrelated'Fiel<l" . T1iis should~ 
1coupled with, an analysis of wh~ther 'the beneficiary possesses th~.~.Q.tii:val..~llt of:~ 
~~ee in" the aP.~lOP.ri~te field baaed Upj>n worke~~rienceJ . 

~ ... Position iS an""amalgaii!..P.OSition ~tli no specific SP.ec!alty] 

Upon review of the record, the proffered position appears to be that of events planner, with 
major responsibilities in contract negotiation and monitoring. As such it is an amalgam 
position containing elements of a short·term contract specialist, a hotel or travel manager, 
and an events planner. The Handbook does not contain a classification that is analogous to 
the proffered position. · 

In addition, none of the elements of the proffered position appear to require a mi.nirrlum of a 
baccalaureate degree in a specific specialty for entry into the position. For example, if the 
Handbook's lodging manager classification is viewed as related to the proffered position, 
this classification does not reqUire a baccalaureate degree in a specific specialty: "Hotels 
increasingly emphasize specialized training. Postsecondary training in hotel or restaurant 
management is proffered for most hotel management positions, although a college liberal 
arts degree may be sufficient when coupled with related hotel experience." Without more 
persuasive testimony, you have not established the first criterion of 8 C.F.R. 
214.2(h)(4)(iii)(A) 

~Josition iS a combination Qfj.Q~~th nojP.eclfic sP.eciaiJyj . 

~ · ·OOOe of the· duties aP.~ear-to be.i.J.l- a.SP.ecial~ OccUP.ationl 
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You are an Arizona corporation that operates special sports and leisure industry events on 
behalf of a variety of clients. You have three employees and a gross annual incom~ of 
$1,400,000. You seek to employ the beneficiary as a Director of Operations for a period of 
three years. 

In correspondence supporting the initial petition, you stated that the proffered position 
would be responsible for the development, application and management of all software and 
computer systems required by the employer for all company produced events. The director 
of operations would be required to interface and coordinate all corporate efforts with 
individual client's management and professional staff in areas of marketing, advertising, 
event management, scoring and software coordination. You indicated that, in order to 
perform the duties of the position, an individual would need a bachelor's degree in 
marketing, leisure management, computer science/marketing, or its equivalent. You stated 
that these responsibilities required a person who had completed college level English and 
Communication course work. Completion of college level public relations and ma,z:keting 
courses was also a necessity to help the director of operations address various audiences in 
an appropriate manner. 

I .. 

The proffered position requires a wide range of skills necessary for the planning and 
completion of events involving potentially thousands of participants. The skills required, 
however, appear to be general managerial skills that can.be obtained through education or 
past work experience. There is no requirement that the education conform to a specific 
specialty. Indeed, it appears that any number of educational pursuits, and/or work 
experiences would suffice, provided that supporting course work include various courses 
specific to the proffered position. You have, therefore, not met the first criterion listed 
above. 

SAMPLE ANALYSIS .4~ 

Your organization is an environmental engineering business. You seek to employ the 
beneficiary as a water quality controller. 

Upon review of the record, you have not established that the beneficiary 'is qualified to 
perform an occupation that requires a baccalaureate degree in a specific specialty. The 
proffered position is similar to that of an environmental scientist. The Department of 
Labor's Occupational Outlook Handbook (Handbook), 2012 · 2013 edition, finds that 
environmental scientists require at least a bachelor'S degree in hydrogeology; 
environmental, civil, or geological engineering; or geochemistry or geology. The beneficiary 
holds a baccalaureate degree in "Natural Resources Engineering (Fisheries)" and a master's 
degree in "Fishery Management" from Iranian institutions. An evaluator from the 
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Academic Credentials Evaluation Institute, Inc. found the beneficiary's education 
equivalent to a Bachelor of Science in Fisheries degree and a Master of Science in Fisheries 
degree as awarded by regionally accredited U.S. institutions of higher education. The 
record, however, contains no evidence that the beneficiary's degrees in a fisher-related field 
qualify him as an environmental scientist, a position that requires at least a bachelor's 
degree in hydrogeology; environmental, civil, or geological engineering; or geochemistry or 
geology. For this reason, the petition may not be approved. 

' 
As such, the beneficiary is not qualifi~d for classification as a specialty occupation worker. 

:coNCLUSION1 

The burden of proof to establish eligibility for a desired preference rests with you, the 
petitioner. Matter of Brantigan, 11 I. & N. Dec. 493. Here, that burden has not been met .. 

bne Issue De~ 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 
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CERTIFIED LCA DOES' NOT EQU~SPECIALTY OCCUPATION 

DELETE ALL HIGHLIGHTED. DIRECTIVES AND DIALOGUE BOXES BEFORE 
P~INTING . 

· To dele~ dialogue boxes, right click_ on. the little .box that appears in the upper left com~r and cut. ~i 

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker, to classify the alien 
beneficiary as a specialty occupation worker with the United States Citizenship and · 
Immigration Services ("USCIS") under section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

. . 
rr. . . . ·:---·~~..,...~---~. 

The ![fir~, second,_i_hird, next,-only] issue to be addressed is whether the mere issuance of a 
certified labor condition application qualifies the proffered position as a specialty 
occupation. 

10l(a)(15)(H)(i)(b) of the Act provides, in part, for the classification of qualified 
nonimmigrant aliens who are coming temporarily to the United States to perform services 
in a specialty occupation: 

an alien .. who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in' section 214(i)(l) .... with 
respect to whom the Secretary of Labor determines and certifies to the 
Attorney General that the intending employer has filed with the Secretary an 
application under section 212(n)(!) ... 

INA 214(c)(l) states, in part: 

The question of importing any alien as a nonimmigrant under section 
101(a)(15)(H), (L), (0), or (P)(i) in any specific case or specific cases shall be 
determined by the Attorney General, after consultation with appropriate 
agencies of the Government, upon petition of the importing employer. Such 
petition shall be made and approved before the visa is granted. The petition 
shall be in such form and contain such information as the Attorney General 
shall prescribe. The approval of such a petition shall not, of itself, be 
construed as establishing that the alien is a nonimmigrant ... 
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INA 212(n)(l) states in part: 

No alien may be admitted or provided status as an H·lB nonimmigrant in ·an 
occupational classification unless the employer has filed with the Secretary of 
Labor an application stating the following: 

(D) The application shall contain a specification of the number of workers 
sought, the occupational classification in which the workers will be employed, 
and wage rate and conditions under which they will be employed. 

Title 8, Code of Federal Regulations ("8 C.F.R.") 214.2(h)(4)(i)(B)(2) states: 

Certification by the Department of Labor of a labor condition application in \ 
an occupational classification does not constitute a determination by that , 
agency that the occupation in question is a specialty occupation. The director 
shall determine if the. application involves a specialty occupation as defined 
in section 214(i)(l) of the Act. The director shall also determine whether the 
particular alien for whom the H·lB classification is sought qualifi.es to 
perform services in the specialty occupation as prescribed in 214(i)(2) of the 
Act. 

~ALYSISC<:r:·.r<JTE: ~~etitionerj.hformation il_ara~ap_b is ~eg_Uired oDly once in 
~ulti~le issue denials.), · 

The petition~r is a TCitY;~ate]jnon:P.rofltORfur~p_rQ.fjt] enterprise engaged in;Inat'ure:~l 
~tioner's busiriess] with [numbed employees~and ~gross annual income of$ ;[amount). It 
seeks to temporarily employ the beneficiary as i{~,·all1 !h~ositionl for a period oflnumber] 

I 
years. 

The petitioner contends that the proffered position is a specialty occupation by virtue of 
having obtained a certified labor condition application from the United States Department 
of Labor ("USDOL"). 

However, as provided in 8 C.F.R. 214.2(h)(4)(i)(B)(2) above, certification by the Department 
of Labor of a labor condition application in an occupational classification does not constitute 
a determination by that agency that the occupation in question is a specialty occupation. 
Instead, it states that the director shall determine if the application involves a specialty 
occupation as defined in section 214(i)(l) of the Act. In the present case, the evidence is 
insufficient to establish that the position involves a specialty occupation. 

CONCLUSION~ 

Consequently, the petitioner's contention that the issuance of a certified labor condition 
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from the USDOL, without more, satisfies the petitioner's burden of proof in establishing 
that the proffered position constitutes a specialty occupation is without merit ' 

The burden of proof to establish eligibility for a·desired preference rests with the 
petitioner. Matter of Brantigan, 111. & N. Dec. 493. Here, that burden has not been met. 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 
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L Contract betWeen petitioner and client· sufficiently detailed, but_Qro:Qo~ed_joH 
}iuties are not in a s:Qecialty,ocC!!Qation u§mg~4-:Qrong_an!!ly.§is.r-

The petitioner is a staffing solutions, business systems development, and marketing 
business with 10 employees and a gross annual income of $500,000. It seeks to employ the 
beneficiary as a test engineer for a period of three years. 

The record contains a summary of the terms of employment indicating that the petitioner 
has hired the beneficiary and will pay the beneficiary's salary. Even though the 
documentation may demonstrate that the petitioner and beneficiary share an employer­
employee relationship, as with employment agencies as petitioners, USCIS must examine 
the ultimate employment of the alien, and determine whether the position qualifies as a 
specialty occupation. The critical element is not whether the petitioner is an employer or 
an agent, but whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the attainment of a bachelor's 
degree in the specific specialty as the minimum for entry into the occupation as required by 
the Act. Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To interpret the 
regulations any other way would lead to absurd results. If US CIS was limited to reviewing 
a petitioner's self-imposed employment requirements, then any alien with a bachelor's 
degree could be brought into the United States to perform a menial, non-professional or an 
otherwise non-specialty occupation, so long as the employer required aU such employees to 
have bachelor's degrees. ld at 388. See also Matter of Smith. 12 I. & N. Dec. 772 (D.D. 
1967), it was concluded that a firm which pays the beneficiary directly and guarantees full· 
time employment is the actual employer. See also Matter of Ord, 18 I. & N. Dec. 285 
(Comm'r 1982); Matter of Artee Cornoration, 181. & N; Dec. 366 (Comm'r 1982); Matter of 
Walsh and Pollard, 20 I. & N. Dec. 60 (BIA 1988), citing Sussex Eng'g. Ltd. v. Montgomery, 
825 F.2d 1084 (6th Cir. 1987). 

Counsel submits a contract that the beneficiary would be rendering tes~ engineering work 
at Compunet Systems Solutions, a business that has a contract and work order request 
form with the petitioner. In this contract, dated January 2, 2001, between the petitioner 
and Comp:unet, Compunet is described, in part, as follows: 

Compunet is a provider of systems, networking, software, and hardware 
installations and development and employs a staff of network engineer, 
systems analysts, test engineers, electrical engineers and other technical 
staff on a per project need. 

This contract includes a "Job Order Request Form" with the following job description for a 
test engineer: 

Perform a variety of engineering work in electronics gadgets and components; 
inspect, test, repair, maintain and service telecommunications; develop 
operational, maintenance and testing procedures for electronic products, 
components, equipment and systems; perform general monitoring and 
troubleshooting in production lines; provide support to field technicians, cable 
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locations, direct and coordinate activities concerned with manufacture, 
construction, installation, maintenance, operation, and modification of 
electronic equipment; test system operations using testing equipment and 
diagnose malfunctions; perform other functions related to engineering work 
using engineering education background engineering work using engineering 
education background and skills and may assist in inspecting electronic 
equipment, instruments, product and systems to ensure conformance to 
specifications. 

The proffered position appears to be primarily that of a technical support specialist. In its 
Occupational Ha~dbook, 2002 · 2003 edition, the Department of Labor describes the 
position of a technical support specialist, in part, as follows: 

Thus, while there is no universally accepted way to prepare for a job as a computer support 
specialist, many employers prefer to hire persons with some formal college education. A 
bachelor's degre,e in computer science-or information systems is a prerequisite for some 
jobs, while other jobs may require only a computer-related associate degree. Thus, the 
petitioner has not shown that a bachelor's degree or its equivalent is required for the 
position being offered to the beneficiary. 

Second, the petitioner has not demonstrated that is client has, in the past, required the 
services of individuals with baccalaureate or higher degrees in engineering, for the offered 
position. Third, the petitioner did not present any documentary evidence that a 
baccalaureate degree in a specific specialty or its equivalent is common to the industry in 
parallel positions among organizations similar to its client. Finally, the petitioner did not 
demonstrate that the nature of the beneficiary's proposed duties is so specialized and 
complex that the knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 
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SAMPLE ANALYSIS 2 

!Events Planner' 

In response to USCIS' Request for Evidence, Counsel clarified the original duties of the 
proffered position. While this clarification of duties does indicate that the proffered position 
is detail-oriented, they do not necessarily establish that the proffered position is any more 
specialized or complex than any other events planning job. Without more persuasive 
evidence as to the specialized nature\ of the offered job, the petitioner has not met the fourth 
criterion of 8 C.F.R. 214.2(h)(4)(iii)(A). 
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SAMPLE ANALYSIS 5~ 

To the extent that they are depicted in the record, the duties do not appear so specialized . ; 

·and complex as to require the highly specialized knowledge associated with a baccalaureate 
or higher degree, or its equivalent, in a specific specialty. The duties detailed by the 
petitioner include: research and review of medical literature to be summarized for the 
dentist; and supervision of patient billing and i.Iisurance filings; are not so unique or 
complex as to require a baccalaureate level of education to perform them. They are 
routinely performed by indiViduals not holding bachelor's degrees in any specific specialty.· 
The duties may be performed with the attainment of knowledge provided in various 
educational programs, or through training and/or job related experience. 
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SAMPLE ANALYSIS 3; . 

As an alternative to demonstrating that the degree requirement is common to the industry 
in parallel positions among similar organizati,ons, the petitioner may show that the 
proffered position is so complex or unique that it can be performed only by an individual 
with a degree. 8 C.F.R. 214.2(h)(4)(ili)(A)(2). 

The position description states that the beneficiary woUld perform "only delegated, selected 
or routine task[s] ... \l.Ild~r close supervision." This indicates that the position is not 
particularly complex or unique and the petitioner submitted no evidence to the contrary. 

r 
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GENERAL MARKETPLACE CONSIDERATIONS NOT RELEVANT TO A 
DETERMINATION OF SPECIALTY OCCUPATION 

wrRbDUCTION: COUNSELAsSERTS THA'f:Mi\R.KEWLACKREQllRES 
MANAGERS TQ HAVE A DEGREE 

Counsel makes an "observation" to the effect that, with regard to the H-1B specialty 
occupation status of management positions, USCIS policy and adjudications are 
inconsistent with marketplace reality: 

RULE; 

It is the observation of this Attorney of Record that (1) the positions taken by 
the USCIS are inconsistent with reality and current conditions in the U.S. 
business market place concerning the area of "degree holding and non-degree 
persons holding management positions" and (2) Immigration and 
Naturalization (INS) employees acthig in the name of the Director of the 
Service Center in following guidelines, directives, Operations Instructions, 
Headquarters' memos concerning "complex and speciaiized occupations." 

But what is the real question to be reviewed? Most people finishing high 
school go on to seeking higher education. Thirty/forty years ago the median 
standard of education was a high school diploma. Today, in most non· 
government jobs, the basic entry requirement is either an associate or 
bachelor's degree. In the world marketplace the U.S. is a white collar job 
market. You just don't find much on the job training any more. A great 
majority of our country's low end jobs have gone abroad. Organizations like 
Panda Express fast food establishments set nationwide standards by ( 
requiring their managers to have at least a bachelor's degree. The standard 
set by the US CIS in the area of management jobs needs to be reviewed even 
before it looks to the area of specialized and complex duties. It is ju§lt not in 
tune with the marketplace.· Today, a manager of human resources must deal 
with state and federal tax, health, environmental and safety problems. 
He/she also has to deal with on the job perso~ality social and financial 
problems, and numerous other areas that schooling has exposed them to. 
Most non-schooled persons would not be hired by industry to management 
jobs because of the liability and litigation issues alone. Revisit the 
marketplace and you will rarely find a non-government establishment hiring 
a non·degreed person to a management position. 

US CIS focuses only on the evidence of record, and the evidence of record does not 
substantiate this observation of counsel. Mere assertions of-counsel without documentary 
support do not constitute evidence. Matter of Obaigbena, 191. & N. Dec. 533, 534 (BIA 
1988); Matter of Ramirez· Sanchez, 17 I. & N. Dec. 503, 506 (BIA 1980); Matter of Laureano. 
191. & N. Dec. 1, 3 (BIA.1983). USCIS must look to the plain language of the documents 
executed by the petitioner and not to subsequent statements of counsel. Matter of Izumii. 
221. & N. Dec. 169 <Assoc. Comm'r, Examinations 1998). Accordingly, counsel's 
"observations" here and elsewhere in the record have no evidentiary value, although they 
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may serve to focus the USCIS' review on specific issues of concern to counsel. In visa 
petition proceedings, the burden of proving eligibility for the benefit sought remains· 
entirely with the petitioner. Section 291 of the Act. 

/ 
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You (the petitioner) filed a Form 1·129, Petition for a Nonimmigrant Worker, with U.S. 
Citizenship and Immigration Services ("USCIS") to classify the beneficiary as a specialty 
occupation worker. under section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act 
("INA"). 

According to Form 1·129, your organization is a [pity, State]Jnori·profit 0Rfor·profit1 
enterprise engaged in [natur,JLQ_(:Qetitioner's busip.ess] with [n~berl employees and a _gross 
annual income of $[amountl. You seek to temporarily employ the beneficiary as [a, an] 
fpositionl for a peri-;;d~liluiilbecl years. ~ --

For the reasons set forth below, your petition for H·1B classification is denied. 

The :{first, second, third, next; only] issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

Section 101(a)(15)(H)(i)(b) of the INA defines an H·1B nonimmigrant as an alien who is 
coming temporarily to the United States to perform services in a specialty occupation. 

Section 214(i)(1) of the INA defines the term "specialty occupation" as an occupation that 
requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or 
its equivalent) as a minimum for entry into the occupation in the 
United States. 

Section 214(i)(2) of the INA states that an alien. applying for classification as an H·1B 
nonimmigrant worker must possess: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in paragraph (1)(B) for the 
occupation, or 

(C) (i) experience in the specialty equivalent to the completion of such 
degree, and 
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(ii) recognition of expertise in the specialty through progressively 
responsible positions relating to the specialty. 

The regulations at Title 8, Code of Federal Regulations ("8 C.F.R.") § 214.2(h)(4)(ii) state, in 
pertinent part: 

Specialty occupation means an occupation which [(1)] requires theoretical 
and practical application of a body of highly specialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
mathematics, physical sciences, social sciences, medicine.and health, 
education, business specialties, accounting, law, theology, and the arts, and 
which [(2)] requires the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position 
must meet one o.fthe following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requ:lrement for entry into the particular position; 

j 

(2) The degree requirement is common to the industry in parallel 
positions among similar organizations or, in the alternative, an . 
employer may show that its particular position is so complex or unique 
that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the 
position; or 

. (4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with 
the attainment of a baccalaureate or higher degree. 

You must meet all of the applicable statutory and regulatory provisions to establish 
eligibility for the benefit sought ... 

The title of the offered position does not determine whether a particular position qualifies 
as a specialty occupation. USCIS also considers the duties of the offered position and 
nature of the petitioner's business operations. Each position is evaluated based upon the 
nature and complexity of the duties to be performed for the specific employer. For a 
position to qualify as a specialty occupation, the duties of the position must primarily 
involve specialty occupation work. 

ATI'ACHMENT TO 1·292 

968 

AILA Doc. No. 16021202.  (Posted 02/12/16)



WAC 
Page 4 

The beneficiary's credentials are relevant only when the offered position is found to qualify 
as a specialty occupation. The fact that a beneficiary holds a bachelor's or higher degree in 
a field of study related to the offered position is not relevant when'determining if the . 
evidence establishes that the offl;!red position qualifies as a specialty occupation. 

!ANALYSIS~ ~OTE: The:~etitioner ·information: ~araffl:a~h is' r.e'gl.li.fed orily oi!_ce. i.d 
!multiP-le issile deriirus.). 

· OPTIONAL · RFE ·Read closely and~d or delete i:D.foif necess~: During the 
adjudication of this petition, US CIS sent you a request for evidence (RFE) notifying you 
that additional information/evidence was required. In the RFE, USCIS provided you with a 
non-exhaustive list of documentation to submit in support of your assertion that the 
position qualifies as a specialty occupation. 

You describe the duties of the offered position as follows: 

if thead]udicatOrfeelS it is e~sentiaitCYthe! analysis~,' the: duties or a summa~ 
bfthe duties'may·be described here.·· But; itjs not absolutely nec~ss~J _, 

:If you quo~ thEt:P-e~l.tio~er's d~h~tion: of duties, indent 0.5''.-from Left-'~ 
[lj,ght margillsJ 

,--------~-----... ---------'-..------1 
~IP!l Aisc.!l!!~io!!J>f the four cri~ria · 

When attempting to establish whether the position qualifies as a specialty occupation, you 
must show that the position satisfies the applicable statutory and regulatory provisions, · 
including one of four criteria at 8 C.F.R. § 214.2(h)(4)(ili)(A). The four criteria are: 

(1). A baccalallreate or higher degree or i~ equivalent is normally the 
minimum requirement for entry into the particular position 

· ' fiT....,.,.-~. IF'~ 

On the Form I ·129, you indicated that you seek the beneficiary's services as a L!..ns~t·· Nti.rsi!!g 
[rY.pe-PbSitionJ. However, in reviewing whether-the offered position qualifies as a specialty 
occupation, the duties to be performed are determinative rather than the job title: In this 
ca~e. the duties of the offered position are consistent with those of a !Re~tered Nurse (~ 
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According to the U.S. DeP-artment of Labor's Occ~pational Outlook Hai}_dbook1 ("OOH'j and 
~he State Board.ofNursingjBoar(ij, most Registered Nurse positions in i[Name· of StateJ, do 
not normally require a U.S. bachelor's or higher de~ee in nursing, or its equivalent, as the. 
minimum for entry into these particular positions. · 

The OOH describes the training and other qualifications required for a :[Reg!sterec!_Ntl.rse), 
in part, as follows: 

:cite the training and othe~ qualifications as provided in the OOHJ 

The OOH and the Board recognize that there are three general paths for becoming a 
registered nurse, i.e., a Bach~lor's of Science degree ~ Nursmg (BSN), an Associate's 
degree in Nursing (ADN), or a diploma from an approved nursing program. Further, 
licensed graduates of any of the three types of educational programs (BSN, ADN, or 
diploma) qualify for entry· level positions. The OOH and the Board do not support the 
assertion that at least a bachelor's degree in a specific specialty,· or its equivalent, is 
normally the minimum requirement for entry into these particular positions.2 

You have. not established that a bachelor's or higher degree in a specific specialty, or its 
equivalent, is normally the minimUm requirement for entry into the particular position. 
Thus, you have not satisfied the crit~rion at 8 C.F.R. § 214.2(h)(4)(iii)W(l). 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may 
show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

USCIS will discuss this criterion in two parts as follows: 

2a. Degree Requirement is Common to the Industry in 
Parallel Positions among Similar Organizations 

To satisfy this prong, yoti must establish that a requirement of at least a bachelor's degree 
in a specific specialty, or its equivalent, is common to the petitioner's industry in positions 

1 USCIS recognizes the OOH as an authoritative source on the duties and educational requirements 
of the occupations that it addresses. For more information on registered nurses, see the online 
version of the OOH at http://www .bls.gov/oohlhealthcare/registered·nurses.htm. 

,:_Further, yoU: hav.~ :not' pro~ided pro~ative eVidence from,another obj~ctive·; authoritative -~gitrce that 
satisfies this criterion of the· regylationsJ ' 
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that are both: (1) parallel to the proffered position; and (2) located in organizations that are 
similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered 
by USCIS include: whether the OOH or the Board reports that the industry requires a 
bachelor's Qr higher degree in a specific specialty, or its equivalent; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely 
employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 
1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 
1989)). 

The conclusions about a degree requirement for a ,[Reifu!tered·Nurse] as shown in the OOH 
~- --~, 

and the State Board of Nursing were disc.ussed in the previous section. · 

2a. SAMPLE ANALYSIS 1 OF 4 ~ No.evidence submit~~ for this c,riterion~ 

You have submitted no evidence to demonstrate that at least a bachelor's degree in a specific 
specialty, or its equivalent, is common to the nursing field in parallel positions among similar 
organizations. Accordingly, you have not established that the offered position satisfies this 
criterion of the regulations. 

Although you submitted [~~~-e~.;-~j;i~~::t;_ij~i:-~:~~:.:~itQ;~J job listings, the listings you 
provided are insufficient to establish that a bachelor's or higher degree in a specific 
specialty, or its equivalent, is common to the industry in parallel pos~tions among similar 
organizations. 

0QtionTon:·Em.~i~y:~~~riot.~eC6~zed: Further, it is difficult to ascertain whether the 
employers who published these announcements are similar to your <?rganization. 

QQtionJ of4 .:.._.EmRloy~rs reoo~ed but urilike'the QetitiorieJ.1 Also, the job listings are 
from employers dissimilar to your organization. · 

More importantly, while they all reqUire a bachelor's degree, the majority of the 
announcements do not specify how the claimed requirement ofa degree is directly related 
to the duties and job responsibilities of a particular position. 

pl>tion·_4 of 4 ~Job-Announcements DO s~ec!fy an educational back~oun~ but do.not liiDitl 
the field of studyj 
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. Although some of the am1ouncements do specify an educational background, they do not 
limit the field of study to particular fields that are directly related to the offered position, 
such as .[Choose Or Add: nursing], but instead allow for a wide variety of fields of study 
includini][Choose Or Add:!.;lib~ral arts, ... sociology;; .. psychology;·.~·.literature) 
l...journalism~· .~.philosop)ly ";.aavertising ... public.affairs ... public.speaking~!~:E..!!g~sij 
bRoliticaJ: science .... and , .. creative and techirlcal writing .. ::: ·a:nd so on) . 

·2a. SAMPLE ANALYSIS 3 OF 4 · No docUmentation submittedfro"m industry-related 
professional associations, firrils,. or individuals; 

-
In addition, you submitted no documentation demonstrating that an industry-related 
professional association requires a bachelor's degree or higher in a specific specialty, or its 
equivalent, for entry into the field. Further, you did not submit letters or affidavits from 
firms or individuals in the IIllltsing) industry attesting that such busine&ses routinely 
employ and recruit only degreed individuals. Also, no other evidence was submitted that is . 
sufficient to establish that the degree requirement is common to the industry in parallel. 
positions among similar organizations. Accordingly, you have not met this criterion of the 
regulations. 

r:-----~-----~-~-..-·~--!...·----·~·--"~·--- ""'" ' . ' ~---~-·~---·-·- ... ---"! 
:2a. SAMPLE ANALYSIS 4 OF 4.- Documentation was -submitted from indu.stry~related 
profess~onal as~ociatio~s, firms~ or~~~dual~_but d~s n~p~_q!frJhat al>~ccala~au{ 
~~~EL-m a ~P.ecific,!mecialtY.,_Q!::lts· eg!!!vi!l~l!!:.~.~-qwtedJ 

Although the record contains letters from J[ .... one:· .. tWo. :~five.·.".etc:TICht>OS;o;XJC!; 
~P.resentatives ofbilsinesses aitdlor P.rOfessors·.~.eY!.J who state that a bachelor's degree is 
required for {Insert Job Title] positions, none of these individuals specify that a bachelor's or 
higher degree in a specific specialty, or its equivalent, is required to perform the duties of the 
position. 

iOP.tional:J Further, the record does not include sufficient evidence to s~bstantiate that the 
business representative(s) and/or professor(s) are associated with your industry. 

The record does not establish the individuals' qualifications 'Or the:i,r experience giving such 
opinions. Further, the individuals do not provide probative evidence establishing imy 
particular research materials used in order to support the conclusions regarding the 
academic requirements for the position (e.g., statistical sun1eys, authoritative industry 
publications, or professional studies). 

As such, you have not submitted sufficient documentation to show that the degree 
requirement is common to the industry in parallel positions among similar organizations. 
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2b. Complexity or Uniqueness of the Offered Position. 

As an alternative to demonstrating that the degree requirement is common to the industry 
in parallel positions among similar organizations, you may show that the offered position is 
so complex or unique that it can be performed only by an individual with a degree. See 8 
C.F.R. § 214.2(h)(4)(iii)(A)(~. 

You have not submitted any documentation to establish that this position involves duties that 
are so unique or complex that only an individual with at least a bachelor's degree in a specific 
specialty, or its equivalent, could perform them. 

2b. SAMPLE ANALYSIS 2 OF 4 ~DesCribed duties are generic in naturei 

You submitted a breakdown of the job duties for the offered position along with the 
percentage of time that the beneficiary will spend on the various duties. · However, the 
submitted list of duties is generic in nature and provides no further detail as to the unique 
or complex nature ofthe.offered position. You have not sufficiently demonstrated 
complexity or uniqueness as an aspect of the offered position. Further, the evidence is not 
sufficient to establish that the offered position is more unique or complex than other similar 
positions within the same industry that can be performed by individuals who do not possess 
a bachelor's or higher degree in a specific specialty, or its equivalent. 

Without additional evidence showing the unique or complex nature of the position, or how 
this position differs from other similar positions within the same industry, you have not 
established that the offered position satisfies this criterion of the regulations. 

You have not demonstrated that the job duties of the offered position are as complex a·s 
those listed in the advertised positions. For example, the duties of the job listings include 
,[List .THOSE ~Duties from thejob listi,rigs .that .are m<?re·complex than,.the . .duties of tQ.~'--­
pffered .position: e.g.:::. ''btidgetmg, :traiiring; su;~~ely!sing staff,.:_mQ..n.!t<ni.h.g·and· man~gy);g~ 
!!!!..t!Qna},_j~gional; orloe~pJQgr~s, etc:.~· .. "]. These duties are more complex andlor 
unique than those of the offered position. 

2b.-SAMPLE ANALYSIS 4 OF 4;~;&;-ftiOO:s'ofooun8el do not constitute. eVidencel 

You assert that the position is complex and unique. However, you have not submitted 
documentary evidence to support this statement. Mere assertions of co.unsel do not 
constitute evidence. Matter otRamirez·Sanchez, 17 I& N Dec. 503, 506 (BIA 1980). USCIS 
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must look to the plain language of the documents executed by the petitioner and not to 
subsequent statements of counsel. Matter of Izummi, 22 I& N Dec. 169, 185 <Assoc. 
Comm'r 1998). Without additional evidence, you have not established this criterion. 

[Final Conclusion· for alH3an!~le Analysis'!llC!iteritin 2b:} 

You have not established that the offered position involves duties that are either so complex 
or unique that only an individual with a degree in a specific specialty could perform them. 

(3) The employer normally requires a degree or its equivalent for the 
position; 

[Choose One:·You:ha~e not hired. anyone preViously forthe offered·position/Yotihad n~ 
bviderice to ~resenfgn this issu~, as this is the first ~erson you inte~d to eg;mloy in the pifered 
~osition.) As such, you have not established this criterion . 

. ffi) SAMPLE ANALYSIS-2:·oF 3 _:J~ng~standing Position:-:Jf9 eVidence subinitted t_<>_i!,:QQ~ 
!t normally· reg~s a d~~~j 

Although your organization has been established since !Year], you have not demonstrated that 
you have, in the past, required the services of individuals with bachelor's degree or higher in 
a specific specialty, or its equivalent, for the offered position. You assert that your job 
announcements specified a mJnimwn of a bachelor's degree in the field(s) offnursi!!il. 

However, the record contains no corroborating documentation, such as copies of your job 
announcements, a list of the names of your past ~~i;red :t!~§l. proof of their 
employment, or evidence of their educational backgrounds. 

You have the burden of proof to establish eligibility for the requested immigration benefit. 
Making assertions without supporting documentary evidence is not sufficient for purposes' 
of meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 
14 I& N Dec. 190, 194 (Reg. Comm'r 1972). 

WSAMJ>~ANAL:Ysi83oii-3="'P'Ositioncf0es·not ineet the statuto!Y:definition of 
I . . ... , 

~pecialty_gccu~ationi 

You claim to have hired only individuals with a bachelor's degree or higher in :IfulrSi.rig] for 
the offered position. However, the evidence has not established that the position requires 
the theoretical and practical application of a body of highly specialized knowledge, and 
attainment of a bachelor's or higher degree in the specific specialty (or its equivalent). 

I 
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Therefore, even though you claim that you normally require a bachelor's degree for this 
position, the position still does not require a bachelor's or higher degree in a specific · 
specialty, or its equivalent, and therefore it does not qualify as a specialty occupation. 
Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000) (stating that an employer may not 
use token.bachelor's degree requirements to mask the fact that a position in general is not a 
specialty occupation). See 214(i)(l) of the INA and 8 C.F.R. § 214.2(h)(4)(ii). 

![Final Conclusion for allSain:Qle An~y:sis in:Criterion,(3):] 

As such, you have not submitted sufficient documentation to demonstrate that you normally 
require at least a bachelor's degree in a specific specialty, or its equivalent, for the position. 

(4) The nature of the specific duties fie] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baooalaureate or higher degree. 

~ SAMPLE ANALYSIS .·1 OF~2 ~ No' evideuce 'siibmitted·-,Petitionet~Wis.ubst~P.tit:t~~ 
~ise$ons ar~insuffici~nt. to~s_!ablish ·specialized & complex.duties; 

The record contains insufficient information to establish the specialized and complex nature 
of the offered position. 

To satisfy this criterion, you must demonstrate that the nature of the specific duties is so 
specialized and complex that the knowledge required to perform them is· usually associated 
with the attainment of a bachelor's or higher degree in a specific specialty, or its equivalent. 
However, relative specialization and complexity have not been sufficiently developed as an 
aspect of the offered position (through the job duties, the evidence regarding your business 

. -~ -· ·-~~ --:--~ I 
operations or by any other means) to distinguish it from other, similar hegj§tered :nurs~ 
P.Q.sitions] for which a bachelor's or higher degree in a specific specialty, or its equivalent, is 
not required. 

There is insufficient documentation in the record to satisfy .this criterion of the regulations. 

I4> .SAMPLE ANAbYSIS "2 0~ .2:- No' e:vidence submit~d:~ "Counsel's Cl~q~tioili§ 
~~uffici~nt tO e~tap!!;sh_l:!pecialized &.con!plexdutie~ 

In response to our RFE, you clarified the duties of the offered position. While this 
clarification of duties does demonstrate that the offered position requires a certain amount 
of skill, training, and/or attention to detail, it does not establish that the offered position is 
any more specialized or complex than any other [[i~g!stere'd n\trsel position that can be 
performed by an individual who does not possess a bachelor's or higher degree in a specific 
specialty, or its equivalent. 
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Without ·additional evidence as to the specialized and complex nature of the offered job, you 
have not met the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A). 

rrT . ·- ' . . . ---· 
:[End Sample:Ari.alysis for· Cnteria:(4)] 

You have not established that the offere~ position meets any of the four criteria of a 
specialty occupation enumerated in 8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, your petition 
for H · B classification is denied. 

In visa petition proceedings, the burden is on the petitioner to establish eligibility for the 
benefit sought. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). Here, that burden 
has not been met. 

r.-,..,---:-'"'-.~-.--''~'-:-'':""~~;-'1 

One: Issue Deriial 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each· 
considered as an independent and alternative basis for denial. 
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NOTICE OF INTENT TO REVOKE 

This notice is in reference to the Form 1-129, Petition for Nonimmigrant Worker, which was 
filed by the petitioner pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act. The petition was filed at the California Service Center for [fD.Se:rl . 
Ben~ Namel, and approved by the United States Citizenship and Immigration Services 
("USCIS") ~[InsertnateJl 

USCIS has received information· regarding the beneficiary's qualification for the 
classification sought. In accordance with Title 8, Code of Federal·Regulations ("8 C.F.R.") 
214.2(h)(ll)(iii) it is the intent ofUSCIS to revoke the petition. · 

When attempting to establish whether the position is a specialty occupation, the petitioner 
must show that the position meets one offour criteria. 8 C.F.R. 214.2(h)(4)(iii)(A) lists the four 
criteria as: (1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; (2) The degree requirement is common to 
the industry in parallel positions among similar organizations or, in the alternative, an 
employer may show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; (3) The employer normally requires a degree or 
its equivalent for the position; or (4) .The nature of the specific duties are so specialized and 
complex that knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

i[Ent~!:Jhe"info!:.~_a.J;ioi1 received r~garding t4,e guaJ.ificati<>ri':ofthe_P.ositiohl] 

Therefore, this position does not meet any of the preceding criteria for classification as a 
specialty occupation. 

The petitioner is afforded thirty (30) days from the date of this notice to submit additional 
evidence or arguments for consideration in these proceedings. Additionally, when USCIS 
serves a notice by mail, three (3) days are added to the prescribed period in which to 
respond. 8 C.F.R. 103.8(b). Any evidence or arguments will be reviewed before to a final 
determination in this matter. Failure to respond will result in the adjudication of the 
petition based on the current record, including the preceding information. 

Kathy A. Baran 
Director 
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SAMPLE ANALYSIS 4~ 

r··--·--·-------~--·-·----.--. _,......-. ··-·--·----···.,--~·---~ 
,. Internal job P.OSting' contradicts 'H-lB petition; 

,• One ad.persuas!ve, hut four adsu:nP.ersuasiveJ 

~ Other ads have a degtee reg_uirement,. but "no SJ?ecial~ 

The petitioner is a human resources management company that seeks to employ the 
beneficiary as a business development analyst. 

According to the evidence submitted, the beneficiary would perform duties that entail, in 
part: conferring with management regarding expansion goals; developing strategic business 
plans and policies to enter new markets and introduce innovative packages and services; 
preparing a market study of employers in the area and other communities and analyzing 
the data; identifying needs of the target clients; and recommending and implementing 
customer-driven activities to raise the level of customer retention and loyalty. 

USCIS does not use a title, by itself, when determining whether a particular job qualifies as 
a specialty occupation. The specific duties of the offered position combined with the nature 
of the petitioning entity's business operations are factors that USCIS considers. Each 
position must be evaluated based upon the nature and complexity of the actual job duties. 
In addition, the beneficiary's merely obtaining a degree in a related area does not guarantee 
the position is a specialty occupation. Performing specialty occupation duties that are 
incidental to the primary functions is insufficient to establish that the duties to be 
performed qualify_ as a specialty occupation. 

USCIS often looks to the United States Department of Labor's ("USDOL") Occupational 
Outlook Handbook ("OOH" or "Handbook'') when determining whether a baccalaureate or 
higher degree or its equivalent is normally the minimum requirement for entry into a 
particular position. The proffered position appears to be closest in nature to a Marketing 
Manager, and that the Handbook reports that employers in general do not require a 
bachelor's degree in a specific specialty as the minimum entry into a marketing manager 
position. 

With respect to the Internet postings, the duties of Manpower Professional's posting are 
similar to those of the proffered position and is, therefore, persuasive in establishing this 
criterion. Nevertheless, the four other postings: HR Anew, Jefferson Wells International, 
Spherion, and Catalina Marketing Corporation do not require a bachelor's degree in a 
specific specialty. HR Anew accepts a b~chelor's degree in economics, finance, marketing, 
or business administration. Jefferson Wells International accepts a bachelor's degree in 
finance, accounting, business, business administration, or management. Spherion accepts a 
bachelor's degree in the vaguely termed discipline of "business or a related field." Equally 
important, the duties of the Spherion posting are very dissimilar from those of the proffe!ed 
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position. Finally, Catalina Marketing Corporation requires a bachelor's degree; however, a 
specific specialty is not indicated. Consequently, the four posting outweigh the probative 
value of the Manpower posting. Thus, the internet postings are insufficient to establish the 
first criterion. · 

Notably, USCIS finds that the petitioner's document entitled "Job Opening", which the 
president of the petitioning entity signed, specifically states that-the minimum 
qualifications for the proffered position are: 

Education and Training: Bachelor of Science degree .in Business 
Administration, Management, Marketing, or other related courses required. 
In the absence of a bachelor's degree in business, at least 10 years work 
experience as sales and marketing professional with emphasis on strategic 
planning, product development and servicing of accounts. 

Thus, the petitioner's job announcement plainly evinces that a bachelor's degree in a 
specific specialty is not required to enter into the proffered position: a variety of bachelor's 
degrees are accepted and work experience, which does not equate to a bachelor's degree, is a 
substitute for a bachelor's degree. 

A TI ACHMENT TO 1-292 

980 

AILA Doc. No. 16021202.  (Posted 02/12/16)



:. · . Joh posting sho~s"d~gree reqillremem( byt -~o specifi.c·field' of stu~ 

With regard to this third criterion, namely, that the employer normally requires a 
baccalaureate degree or its equivalent for the proffered position, the petitioner stated that 
the president of the company had previously performed the purchasing job responsibilities, 
and he had both a bachelor's degree and a master's degree in business. Nevertheless, .the 
petitioner, in its job posting submitted in response to USCIS' request for further evidence, 
clearly established that it only requires a baccalaureate degree, not a baccalaureate degree 
in a specific specialty, for the proffered position. Without more persuasive evidence, the 
petitioner has not established the third criterion of 8 C.F.R. 214.2(h)(4)(iii)(A). 
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DEGREE AVAILABILITY DOES NOT EQUAL SPECIALTY OCCUPATION 

The issue to be determined here is whether mere availability of a degree for a specific field 
of study suggests that such a degree is normally requirt:d and, therefore, a specialty 
occupation. 

s.AMiiurANALYsis·t= cHIEtA.unio ENGINEFJ~ 

Counsel declares that, because there are specialized college programs that focus on the 
knowledge and skills required for the chief audio engineer position, this clearly indicates 
that it is customary for employers to require a bachelor's degree. U.S. Citizenship anq 
Immigration Services (USCIS) disagrees with this assertion. Employers do not decide what 
the qualifications are for a position based on whether a specialized program is. offered by a 
college: employers determine the qualifications for a position based on the necessary level of 
knowledge and skill required to perform the duties of the position. 

The petitioner is seeking the beneficiary's services as an industrial engineering assistant. 
The beneficiary would perform duties that entail: monitoring purchase orders; maintaining 
cost controls; planning the use of facilities; and analyzing statements, organizational 
charts, and workers' job duties. The petitioner indicated that a qualified candidate for the 
job would possess a bachelor's degree in industrial engineering. 

USCIS concludes that the offered position is not a specialty occupation because the job is 
not an industrial engineering position; it is an engineering technician position. ' 

Although counsel observes that more than 1,000 U.S. colleges or universities offer degrees 
in industrial engineer, such an observation is no relevance to these proceedings. USCIS did 
not state that the job of industrial engineer is not a specialty occupation. US CIS concluded 
correctly that the proffered position is not one of an industrial engineer and therefore, it 
does not require a baccalaureate degree or its equivalent, in a specific specialty. 
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Computer Consultants & Staffing Agencies 
Third Party Placement!' Job-Shop" 

On· OR Offsite Employment 

·NOT A SPECIALTY OCCUPATION· 
(Rev. 05~21·2010) 

~ .. ' 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
. , PRINTING . . . .; 

,, 

· To delete dialogue boxes, right click on the little box t~at appears in the upper left corner and cut .. ~-
. . . ' . ' 

You filed Form I·129, Petition for a Nonimmigrant Worker, on !Unsert'D.ite Filed], to 
classify the beneficiary as an alien' employed in a specialty occupation under section 
~~l(a)(15)(H)(i)(b) of the Immigra:tion and Nationality Act (the Act). 

Your organization, {Insert Name ofPetitionert is a [City, 'State]jfor-proflt5Rno.n:proflt] 
enten>rise engaged in [nature ofp~titioner's business: .. softWare development and ' 
c"onsulting·seriices~-:~·etc.~ . .f with hmmberlemployees and a gross annual income of$ 
I . • - . . . . . . . 'f'i 
famoU.Otl You seek to temporarily employ the beneficiary, Unser!_Name:ofBeneficia!'Y], as 
;:{position ... comp!i.'ter prQg:rru;nm~ro; analyst ... etC .. .j for a period of lnl!in.bet} years. 

Position is not a Specialty Occupation 

The Ifirst',.:.second, tbird;~.Pext, oDTYl issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. · 

When a petition is filed for classification as an HlB worker, you must show that the 
beneficiary will perform services in a specialty occupation. Section 101(a)(15)(H)(i)(b) of the 
Act provides, in part, for the classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation described in section 214(i)(l) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application .under section 212(n)(l).... . 

Section 214(i)(l) defines the term "specialty occupation" as one that requires: 
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(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entcy into the occupation in the United States. 

8 C.F.R. 214.2(h)(4)(ii) defines a specialty occupation to mean: 

... an occupation which requires theoretical and practical application of a 
body of highly specialized knowledge to fully ·perform the occupation in such 
fields of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and 
health, education business specialties accounting, law, theology, and the arts, 
and. which requires the attainment of a bachelor's degree or hlgher in a 
specific specialty, or its equivalent, as a minimum for entry into the 

. occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position 
must meet one of the following criteria: · 

. (1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

When determining whether a particular job qualifies as a specialty occupation, U.S. 
Citizenship and Immigration Services (USCIS) does not use a title, by itself. The specific 
duties of the proffered position, combined with the nature of your business operations are 
factors that USCIS considers. USCIS must examine the ultimate employment.ofthe alien 
and determine whether the position qualifies as a ·specialty occupation. See Defensor V: 

Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical element is not the title of the position 
or an employer's self·imposed standards but whether the position actually requires the 
theoretical and practical application of a body of highly specialized knowledge, and the 
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attainment of a baccalaureate or higher degree in the specific specialty as the minimum for 
entry into the occupation, as required by the Act. 

Each position must be evaluated based upon the nature and complexity of the actual job 
duties to be performed with that specific employer. In addition, the beneficiary's mere 
obtainment of a degree in a related area does not guarantee the position is a specialty 
occupation. Further, performing specialty occupation duties that are incidental to the 
primary functions is insufficient to establish that the duties to be performed qualify as a 
specialty occupation. 

Although you are requesting to classify the beneficiary as an alien employed in a specialty 
occupation, you are not the entity that will be providing such duties to the beneficiary. 

You are in the business of locating persons: with computer related backgrounds and placing 
these individuals in positions with firms that use computer trained personnel to complete 
their projects. You negotiate contracts with various firms that pay a fee to the petitioner 
for each worker hired to complete their projects. You then pay the worker, in this case the 
alien, directly from an account under your own name. However, the firm needing the 
computer related positions will determine the job duties to be performed. 

The entity ultimately employing the alien or using the alien's services must submit a 
description of conditions of employment, such !J.S contractual agreements, statements of 
work, work orders, service agreements, and/or letters-from authori~ed officials of the 
ultimate client companies where the alien will work that describe, in detail, the duties that 
the alien will perform and the qualifications that are required to perform the job duties. 
From this evidence, USCIS will .determine whether the duties require the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree, or its equivalent, in the specific specialty as the minimum 
for· entry into the occupation as required by the Act. 

Subsequent to the filing of the petition, US CIS requested that you provide additional 
evidence that included a list of suggested evidence to establish the actual duties to be 
performed by the beneficiary and that the position meets the standards to qualify as a · 
specialty occupation. · 

In general, you were requested to provide contracts, statements of work, work orders, 
service agreements, or letters from end·client firms requiring computer related services of 
the beneficiary and any other evidence you deemed would establish sufficient speCialty 
occupation work. 
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On ![Insert date. ~e'titioneires~ob,ded], you responded by stating that the beneficiary will be 
working in· house on a project for fyo;ORnanie of the end·dientl You submitted ![Describd 
j ... - ' - ~' . , ··:· ' ~. · ... -~---. ~.-~. ~·-:~ 

~he doeuments ~·ubmitU:d:·e.:g.; a cover:~etter, itinerary, prop~sal; cont~aets, statements ~f 
;wor~, work orders, semce a~eements, or letters'from end·clientfumf:!, etg.~· ... ] to establish 
that the beneficiary would work on a project during his tenure with your organization. 

:oPTIONAL: Read ·care~ However, none of the documents submitted describe in detail 
the work to be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

' 
While the beneficiary may in fact be tasked to work on a project according to the provided 
evidence, the very nature of your consulting business indicates that eventually, the 
beneficiary would be outsourced to client sites to implement the specific project and/or 
assist clients with other technical issues. Absent additional work orders or agreements . 
with end-clients, the claimed in·house work, which pertains to only one project, cannot be 
deemed representative of the beneficiary's entire schedule while in the United States .. At 
best it serves as a representative sample of a project upon which the beneficiary will work 
until clients demand ~dditional consulting services. 

r:::--·--~--~--~-·_..,......~-·--- ......,.-·--.~--- ... ~_ .. ~.,···:·---r----"'----·---~ 

1
0PTION #2· i.. Petitjoner ch;ti.ms lieneficigy,: will work ~in-house"' ·on ~ropnetgry.·or prei 
packaged softwarej ' 

On Unserj; date petltiq!!~"i- resp,onc!edJ, you responded by stating that the beneficiary_~ ~e 
working in·house on your proprietary or pre-packaged software. You submitted :[Dijscribe 
----- ---..........---..--_.,............., -·.--7--- ---:--""' ~-- - .. --~ ~ . , ~-- . . - \: 'L-:;1 

the documents submitted: e~g;, a.cov~r letter, itinerary, contracts;. s_!ate,ments of~o1'!tivJ>rk1 
brd~_r_!l, sernce l!~~ements,_ or l~tters from ~rid ·client' firms, etc ... .] claiming that the 
beneficiary would work on the proprietary or pre·packaged software during his tenure with 
you. 

While you claim to have your own proprietary or pre-packaged software product, the record 
is insufficient to support this claim. For instance, you did not submit evidence· of. [Choo~ 
~r'add:l · 

• critical reviews of your software in trade journals that describes the purpose of the 
software, its cost, its ranking among similarly produced software manufacturers; 

• your software inventory; 

• sufficient warehouse space to store your software inventory; 

• the marketing analysis for your final software product; 
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• a cost and pricing analysis for your software product; 

• sufficient work space and equipment to support the production of your software; 
and/or 

• software training materials. 

J 

Additionally, the very nature of your consulting business i.p.dicates that eventually, the 
beneficiary would be outsourced to client sites to irilplement specific projects and/or assist 
clients with other technical issues. Absent additional work orders or agreements with end· 
clients, the claimed in·house work, which pertains to only one project, cannot be deemed 
representative of the beneficiary's entire schedule while in the United States. At best it 
serves as a representative sample of a project upon which the beneficiary will work until 
clients demand additional consulting services. 

:oPTION'#3 ~ PetitionerP-ro~ded contracts;'work orders, etc·., btithot.with·"end:cli~5 

On :[Insert .date petitioner 'respOhdedJ, you responded by submitting a copy of [Choose:·~ 
--' • • ' ' ' ' ' ' I .,_ . ' ' :::::- --··"~ --~-~ ·~· ' • ; • ~~~""""'' -··-~~-·~ "":" .,._...,--J . • ' , t----'j 

proposal; contract; consUlting services a~eement; statementS of work; work orders, letters) 
tother"] between you and anoth~r s~ftware consulting firm, {Insert~naQ;J.~_Q.{t:h~..:.~~.!!4cr-­
software·consulting company] that will further contract the beneficiary's:' services with 
other firms needing computer related positions to complete their projects to show that you 
have work for the beneficiary. 

~:e'flONAL:~ .Rea,~arefulJ.yj However, none of the documents submitted describe in detail 
the work io be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

Furthermore, absent evidence such as valid contracts, statements of work, work orders, 
r=---_...----:--r-~·"'" . ' ' " . ~--. 1l 

service agreements, letters between flnsert name'ofthe seoond software consulting 
tomQanyJ and the actual end·client firm ultimately involved with the beneficiary's 
computer related duties, or any other evidence you believe would support your claim of a 
specialty occupation, the evidence does not establish the work to be completed; that the 
duties to be performed are those of a computer ![CHo6SEf~P.ro~ammer::Rrialyst,_etcJ 
position, and, thus, a specialty occupation position; and that the work will be available for 
the beneficiary through the duration of the requested H ·lB validity period. 'Inasmuch as 
you are not a firm neecijng computer related positions to complete your projects, the record 
does riot show any specific work to be done. 

The present record does not demonstrate the specific duties the beneficiary would perform 
under contract for your clients. The court in Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 
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2000) held that for purposes of determining whether a proffered position is a specialty 
occupation, a petitioner acting in a similar manner as your organization is merely a "token 
employer," while the entity for which the services are to be performed is the "more relevant 
employer." The Defensor court recognized that evidence of the client companies' job 
requirements is critical where the work to be performed is for an. entity other than your 
organization. Accordingly, the court held that the legacy Immigration and Naturalization 
Service (Service, now CIS) had reasonably interpreted the Act and regulations to requ4'e 
that a petitioner produce evidence that the proffered position qualifies as a specialty· 
occupation on the basis of the requirements imposed by the entities using the benefic~ary's 
services. 

The record, as presently constituted, is insufficient to establish that the position offered to 
the beneficiary qualifies as a specialty Occupation and that you have sufficient work for the 
requested period of intended employment. 

The burden of proof tO establish eligibility for a desired preference rests with you, the 
petitioner. Matter ofBrantigan, 11 I. & N. Dec. 493. Here, that burden has not been met. 

oiieTssuen~nra~ 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons; with each 
considered: as an independent and alternative basis f<?r denial. 
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Computer Consultants & Staffing Agencies 
. Third Party Placement/' Job~ Shop" 

On· OR Off~site Employment 

·NOT A SPECIALTY OCCUPATION·.· · 
<Rev. 95·21·2010) 

'1? 
; 

f ~· 

. DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
. . . . . . · PRINTING . ; 

· To delete dialo~e boxes, right click on the little box that appears in the upper left corne~ and cut.L 

You filed Form I-129, Petition for a Nonimmigrant Worker, on ;~rt Date":Filed], to 
classify the beneficiary as an alien employed in a specialty occupation under section 
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act). · 

Your organization, Hn~ert Nam~· ofPetitioner],is a l[City,~St.ateJjfor-pr_o,fitOR no,!!.::prdfit] 
enterprise eng~g~d in J~ature of petitioner's busiJ!ess ... software development and · 
consulting services .. :etc .. ..] with [numbed employees and a gross annual income of$ ' .. , ~---· ,- ~--·-·-· -.~--.-~,--~-----··r· 

~mount]: You seek to tempor~y employ the beneficiary, [Insert Na~e of Beneficia!"}'], as 
a {position ... conmuter protrr.ammer or~ analy_st .. :etc .. ..] for a period of {number] years. 

Position is not a Specialty Occupation 

The {first, second:,Jbir4,:Jl~it1 only) issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

When a petition is filed for classification as an H1B worker, you must show that the 
beneficiary will perform services in a specialty occupation. Section 101 (a)(15)(H)(i)(b) of the 
Act provides, in part, for the classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation described in section 214(i)(1) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

Section 214(i)(1) defines the term "specialty occupation" as one that requires: 
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(A) theoretical and practical ·application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

8 C.F.R. 214.2(h)(4)(ii) defines a specialty occupation to mean: 

. . . an occupation which requires theoretical and practical application of a 
body of highly specialized knowledge to fully perform the occupation in such 
fields of human endeavor .including, but not limited to, architecture, 
engineering, mathematics, physical scie~ces, social sciences, medicine and 
health, education business specialties accounting, law, theology, and the arts, 
and which requires the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is ·normally the 
minimum requirement for entry into the particular position; 

\ ' 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an .employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; · 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are' so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

When determining whether a particular job qualifies as a speci8lty occupation, U.S. 
Citizenship and Immigration Services (USCIS) does not use a title, by itself. The specific 
duties of the proffered position, combined with the nature of your business operations are 
factors that USCIS considers. US CIS must examine the ultimate employment of the alien 
and determine whether the position qualifies as a specialty occupation. See Defensor v. 
Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical element is not the title of the position 
or an employer's self·imposed standards but whether the position actually requires the 
theoretical and practical application of a body of highly specialized knowledge, and the 
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attainment of a baccalaureate or higher degree in the specific specialty as the minimum for 
entry into the occupation, as required by the Act. -

Each position must be evaluated based upon the nature and complexity of the actual job 
duties to be performed with that specific employer. In addition, the beneficiary's mere 
obtainment of a degree in a related area does not guarantee the position is a specialty 
'occupation. Further, performing specialty occupation duties that are incidental to the 
primary functions is insufficient to establish that the duties to be performed qualify as a 
specialty occupation. 

Although you are requesting to classify the beneficiary as an alien employed in a specialty 
occupation, you are not the entity that will be providing such duties to the beneficiary. 

You are in the business of locating persons with computer related backgrounds and placing 
these individuals in positions with firms that use computer trained personnel-to complete 
their projects. You negotiate contracts with various firms that pay a fee to the petitioner 
for each worker hired to complete their projects. You then pay the worker, in this case the 
alien, directly from an account tinqer your own name. However, the firm needing the 
computer related positions will determine the job duties to be performed. 

The entity ultimately employing the alien or using the alien's services must submit a 
description of conditions of employment, such as contractual agreements, statements of 
work, work orders, service agreements, and/or letters from authorized officials of the 
ultimate client companies where the alien will work that describe, in detail, the duties that 
the alien will perform and the qualifications that are required to perform the job duties. 
From this evidence, USCIS will determine whether the duties require the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree, or its equivalent, in the specific specialty as the minimum 
for entry into the occupation as required by the Act. 

Subsequent to the filing of the petition, USCIS requested that you provide additional 
evidence that included a_ list of suggested evidence to establish the actual duties to be 
performed by the beneficiary and that the position meets the standards to qualify as a 
specialty occupation. 

In general, you were requested to provide contracts, statements of work, work orders, 
service agreements, or letters from end·clie.nt firms requiring computer related services of 
the beneficiary and any other evidence you deem~d would establish sufficient specialty 
occupation work. 
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I 

On [Insert date 11etitioner resp.ondedl:, you responded by stating that the beneficiary will be 
working in-house on a project for cyoti-ORna~e ofthe~end·clien~]. You submittediDescrib~ 
~he documents submitted: e.g.,· a cover letter;.itinerary,'proposhl;·~c~irtracis, statement~ of 
iWOrk, work orders,J?~!:YiceJ!greement~. or letters -from end-client firms, ·etc ... :] to establish 
that the beneficiary woul~ work on a project during his tenure with your organization. 

:oPriONAL:. Rea49arefully; However, none of the documents submitted describe in detail 
the work to be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

While the beneficiary may in fact be tasked to work on a project according to the provided 
evidence, the very nature of your consulting business indicates that eventually, the 
beneficiary would be outsourced to client sites to implement the specific project and/or 
assist clients with other technical issues. Absent additional work orders or agreements 
with end-clients, the claimed in·house work, which pertains to only one project, cannot be 
deemed representative of the beneficiary's entire schedule while in the United States. At 
best it serves as a representative sample of a project upon which the beneficiary will work 
until clients demand additional consulting services .. 

PPTION #2- Peti~relaims beneficigy;)vill work ."m·house" onp_!Qpriet~ o~ 
,J!ackaged softWare; 

On [~D:s~~~t!Iate.P.etitioner~esP.<:>~d~Q}, you responded by stating that the be~eficiacy:~e 
working m·house on your propnetary or pre·packaged software. You submitted [Descnbe ---·--: .--- .... _ ... _ -- ~--·- -. - ----- ·---------------~--.. --· .. ~;-] 

ithe. documents submitted: e.g,,' a ·c~ver letter; itinerary;:.con:Practs, S!.!ltem~!lts' of w~;~VLOf~ 
grde!"§, service agr~ill!lents; orJetters from end.:~lierrtJkms, etc. ; .. ] claiming that the 
beneficiary would work on the proprietary or pre-packaged software during his tenure with 
you. 

While you claim to have your own proprietary or pre-packaged software product~ th~!:.~9.o:t:d 
is insufficient to support this claim. For instance, you did not submit evidence of. [Chdos~ 
6r a_gd:l 

• critical reviews of your software in trade· journals that describes the purpose of the 
software, its cost, its ranking among similarly produced software manufacturers; 

• your software inventory; 

• sufficient warehouse space to store your software inventory; 

• the marketing analysis for your final software product; 
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• a cost and pricing analysis for your software product; 

• sufficient work space and equipment to support the production otyour software; 
and/or 

, • software training materials. 

Additionally, the very nature of your consulting business indicates that eventually, the 
beneficiary would be outsourced to client sites to implement specific projects and/or assist 
clients with other technical issues. Absent additional work orders or agreements with. end· 
clients, the claimed in·house work, which pertains to only one project, cannot be deemed 
representative of the beneficiary's entire schedule while in the United States. At best it 
serves as ,a representative sample of a project upon which the beneficiary will work until 
clients demand additional consulting services. 

On '[Insert date petitioner·resporided], you responded by submitting a copy of[ Choose:;~ r----' ' ' . . ~ ---. . . . -. -· ,·· --~ . .___, 
proposal; co!} tract; c9~sul~g~ serVi~~§.:.!;!greement;. statements of work, work orders, le~~J'§,I 
i"other"]~~tween :yQU and another software consulting firm, IJ.nse_rt na~~ofth~~-~col!<! 
software con.sulting oom:Qany]J that will further contract the beneficiary's services with 
other firms needing computer related positions to complete their projects to show that you 

. have work for the beneficiary. 
) 

:c.IPTIONAL:~-~!J·c~fu}JY] However, none of the documents submitted describe in detail 
the work to be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

\ 

Furthermore, absent evidence such as valid contracts, statements of work, work orders, 
·------.. ··~--· . . ----"':! 

service agreements, letters between {Insert name of the second softw~e consulting 
~OmP.aJ!yJ and the actual end-client firm ultimately involved with the beneficiary's 
computer related duties, or any other evidence you believe would support your claim of a 
specialty occupation, the evidence does not establish the work to be completed; that the 
duties to be performed are those of a computer {CHOOSE:· P._rog!amnier.~analyst,:etc:] 
position, and, thus, a specialty occupation position; and that the work will be available for 
the beneficiary through the duration of the requested H·IB validity period. Inasmuch as 
you are not a firm needing computer related positions to complete your projects, the record 
does not show any specific work to be done. 

The present record does not demonstrate the specific duties the beneficiary would perform 
under contract for your clients. 
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Therefore, you have not established that the position offered to the beneficiary qualifies as 
a specialty occupation and that you have sufficient work for the requested period of 
intended employment. · 

The burden of proof to establish eligibility for a desired preference rests with you, the 
petitioner. Matter of Brantigan, 111. [$r. N. Dec. 493. Here, that burden has not been met. 

Consequently, the petition is hereby denied for the above stated reason. · 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 

\ 
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Computer Consultants & Staffing Agencies 
· Third Party Placement!' Job-Shop"· 

. On· OR O:ff·site Employm~nt 

· NOT·A SPECIALTY OCCUPATION· 
. <Rev. 01·29·2009) 

·Generally, this format' is used for "10·25·10" computer consulting firms or staffing agencies 
that have aberra.Ot filing practices, (e.g., 10 employees With hunqreds of petitions filed: in a 
short period· of time). · 

. DELET~ ALL HIGHLIGHTED DIRECTIVES· AND DIALOGUE BOXES BEFORE 
· PRINTING i: 

' . ~! 
. ' '· ' 

· To delete .dialogue boxes, right click on the little box that appears in the upper left comer and ctit.:'· 
' ' . . . . ,~ 

TIJ.!__petitioner file4 Form 1·129, Petition for a Nonimmigrant Worker, on Ilnsert~~ 
iFiledl, to classify the beneficiary as an alien employed in a specialty occupation under 
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act). 

The petitioner, Un§_grt Name o,f .Petitione:r11_J!_!J(jity, StatetJf~r-proE{OR non~profit~ 
enterp~se eng~g.ed in .f[n~t~e~ of petit~,Iler's·· · business .. ;so~~ devel~Jiment~@d 
,consulting_se~ces ... etc~ .. J w1th [numbed employees a_!!~~oss annJial_~_!!~om~_ of $ 
1amountl. It seeks to temporarily employ the beneficiary, Unseri,N~uie of Beneficiml. as a 
J '-~--::"'--~--·--~~--~-- -·~- --·· --- ---~-r"·-.------ -~ - ~ -· 

IP.ositiop; .. com:Quter :Qrograininer or analyst . .':ete:';~J for a period ofinumber] years. · 

Position is not a Specialty Occupation 

The [firsj;,_secQnd,Jhird, next, only] issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

When a petition is filed for classification as an H1B worker, the petitioner must show that the 
beneficiary will perform services in a specialty occupation. Section 101(a)(15)(H)(i)(b) of the 
Act provides, in part, for the classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation described in section 214(i)(l) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 

ATTACHMENT TO 1·292 

995 

AILA Doc. No. 16021202.  (Posted 02/12/16)



WAC 
Page 3 

application under section 212(n)(l) .... 

Section 214(i)(I) defines the term "specialty occupation" as one that requires: · 

w theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

8 C.F.R. 214.2(h)(4)(ii) defines a specialty occupation to mean: 

... a~ occupation which requires theoretical and practical application of a 
body of highly specialized knowledge to fully perform the occupation in such 
fields of human endeavor including, but not limited to, architecture, 
engineering, . mathematics, physical sciences, · social. sciences, medicine and 
health, education business specialties accounting, law; theology, and the arts, 
and which requires the attainment of a bachelol,''s degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

. . 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)W, to qualify as a specialty occupation, the position 
must meet one of the. following criteria: 

(I) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) 'nle degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

When determining whether a particular job qualifies as a specialty occupation, U.S. 
Citizenship and Immigration Services (USCIS) does not use a title, by itself. The specific 
duties of the proffered position; combined with the nature of the petitioning entity's 
business operations are factors that USCIS considers. USCIS must examine the ultimate 
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employment of the alien and determine whether the position qualifies as a specialty 
occupation. See Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical element is 
not the title of the position or an employer's self·imposed standards but whether the 
position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the 
specific specialty as the minimum for entry into the occupation, as required by the Act. 

Each position must be evaluated. based upon the nature and complexity of the actual job 
duties to be performed with that specific employer. In addition, the beneficiary's ·mere 
obtainment of a degree in a related area does not guarantee the position is a specialty 
occupation. Further, performing specialty occupation duties that are incidental to the 
primary functions is insufficient to establish that the duties to be performed qualify as a 
specialty occupation. 

Although the petitioner is requesting to classify the beneficiary as an alien employed in a 
specialty occupation, the petitioner is not the entity that will be providing such duties to the 
beneficiary. · 

The petitioner is in the business of locating persons with computer related backgrounds and 
placing these individuals in positions with firms that use computer trained personnel to 
complete their projects. The petitioner negotiates contracts with various firms that pay a 
fee to· the petitioner for each worker hired to complete their projects. The petitioner then 
pays the worker, in this case the alien, directly from an account under its own name. 
However, the firm needing the computer related positions will determine the job duties to 
be performed. · 

The entity ultimately employing the alien or using the alien's services must submit a 
description of conditions of employment, such as contractual agreements, statements of 
work, work orders, service agreements, and/or letters from authorized officials of the 
ultimate client companies where the alien will work that describe, in detail, the duties that 
the alien will perform and the qualifications that are required to perform the job duties. 
From this evidence, USCIS will determine whether the duties require the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree, or its equivalent, in the specific specialty as the minimum 
for entry into the occupation as required by the Act. 

Subsequent to the filing of the petition, US CIS requested that the petitioner provide 
additional evidence that included a list of suggested evidence to establish the actual duties 
to be performed by the beneficiary and that the position meets the standards to qualify as a 
specialty occupation. · 
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In general, the petitioner was requested to provide contracts, statements of work, work 
orders, service agreements, or letters from end-client firms requiring computer related 
services of the beneficiary and any other evidence the petitioner deemed would establish 
sufficient ·specialty occupation work. 

On i[Inselj; date _petitioner res~onded.l, the petitioner responded by stating that the 
beneficiary will be working in-house on a project for the petitioner. The petitioner 
submitted iiDescribe the doc'riments s_upmitted: 'e.g., a cover letter, itinerary, ·proposal; 
fOnt~acts, statements· ~fwor}f; Workorder~~-sefVice a~eements~ ·,or ~etters ~Om ~qd·c~ 
,firms, etc.: . .] to establish that the beneficiary would work on a proJect dunng his tenure 
with the petitioner. 

OPTIONAL: Read Carefullyj However, none of the documents submitted specifically 
request the services of the beneficiary; list the beneficiary's itinerary; describe in detail the 
work to be performed by the beneficiary; or list the qualifications that are required to _ 
perform the job duties. 

While the beneficiary may in fact be tasked to work on a project according to the evidence 
provided by the petitioner, the very nature of the petitioner's consulting business indicates 
that eventually, the beneficiary would be outsourced to client sites to implement the specific 
project and/or assist clients with other t~chriical issues. Absent additional work orders or 
agreements with end-clients, the in-house work claimed by the petitioner, which pertains to 
only one project, cannot be deemed representative of the beneficiary's entire schedule while 
in the United States. At best it serves as a representative sample of a project upon which 
the beneficiary will work until clients demand additional consulting services. 

r:· ' ··----.. ·-·'>.,.,..--:·---~-~-~-,- ' ' ' . ,, ' ----·--------~---- . ·' ' ·--1 

1
0PTION #2- Petitj!Pner claims benefici!!!'Y wilJ.:.\!QK)f "in-house" OI!:Jiro:P-riet~ 1 o!".l!!'~] 
:P-ackaged, softwarei 

On [lnserrd'ateiietit~er-~~e;R~~;d], the petitioner responded by stating that the 
beneficiary will be working in-house on its proprietary or pre-packaged software. The 
petitioner submitted [Describe the :-documents subniittea:-e.g.;"· a' 'covef.'i~tter, · ftineraryJ 
pontracts, stakD.IJmJs <iLwork;_workorde:r_~. seryice ~gr~ement§;or le,tters froinen.d·G~~l 
fums, etc.· .. J claiming that the beneficiary would work on the proprietary or pre-packaged 
software during his tenure with the petitioner. 

While the petitioner claims to have its own proprietary or pre-packaged software product, 
the record is insufficient to support its claim. For instance, the petitioner did not submit 
evidence of. lChoose·or adcfJ . 
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• critical reviews of the petitioner's software in trade journals that describes the 
purpose of the software, its cost, it's ranking among similarly produced software 
manufacturers; 

• the petitioner's software inventory; 

• sufficient warehouse space to store the petitioner's software inventory; 

• the marketing analysis for the petitioner's final software product; 

• a cost and. pricing analysis for the petitioner's software product; and/or 

• sufficient work space and equipment to support the production of the petitioner's 
software. 

• software training materials. 

Additionally, the very nature of the petitioner's consulting business indicates that 
eventually, the beneficiary would be outsourced to client sites to implement specific projects 
and/or assist clients with other technical issues. Absent additional work orders or 
agreements with end-clients, the in-house work claimed by the petitioner, which pertains to 
only one project, cannot be deemed representative of the beneficiary's entire schedule while 
in the United States. At best it serves as a representative sample of a project upon which 
the beneficiary will work until clients demand additional consulting services. 

bPTiON #3 -:-Petitioner P.'tovide'd cotitractS, wot:_k orders, etc~,jlUt. rtot_w!Mt ~'end~c!i~nt~ 

On [Insert date petitione·r resp·ondedJ, the J>etitioner responded by submitting a copy of - ·-- .· --.----.-~-~~ J Choose: a proposal;. COJ!tract;, consulting_~~rvic;:~§-~gr~~m~!),t!_~bi~menJ;§ of WO!~._:wo~~--
brders •. letters, "other"] between the petitioner and another software consulting firm, [Insert 
!name·ofthe.second sort;;;:;con.;~tirig~com~aeyJJ that will further contract the · 
beneficiary's services with other firms needing computer related positions to complete their 
projects to show that the petitioner has work for the beneficiary. 

QPTION.AL= ·Read CarefullY] However, none of the documents submitted specifically 
request the services of the beneficiary; list the beneficiary's itinerary; or describe in detail 
the work to be performed by the beneficiacy. · 

Furthermore, absent evidence such as valid contracts, statements of work, work orders, 
service agreements, letters between ![Insert;: name .. of the;. ·sebcind·~.soft:W~!t~· ~n$jilting 
coiJiJ).ll.!!YJ and the actual end·client firm ultimately involved with the beneficiary's 
computer related duties, or any other evidence the petitioner believes would support its 
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claim of a specialty occupation, the evidence does not establish the work to be completed; 
~Jlat the duties to be performed are those of a computer :(cHpOSE:-~·p_!Q~~-m~~.-:;_~r[a.J~itJ 
~tc.l position, and, thus, a specialty occupation position; and that the work will be available 

· for the beneficiary when he enters the United States through the duration of the requested 
H·lB validity period . Inasmuch as the petitioner is not a firm needing computer related 
positions to complete their projects, the record does not show any specific work to be done. 

iEND OPTIONS 

The present record fails to demonstrate the specific duties· the beneficiary would perform 
under contract for the petitioner's clients. The court in Defensor v. ·Meissner, 201 F. 3d 384 
(5th Cir. 2000) held that for purposes of determining whether a proffered position is a 
specialty occupation, a petitioner acting in a similar manner as the present petitioner. is 
merely a "token employer," while the entity for which the services are to be performed is the 
"more relevant employer." The Defensor court recognized that evidence of the client 
companies' job requirements is critical where the work to be performed is for an entity 
other than the petitioner. Accordingly, the court held that the legacy Immigration and 
Naturalization Service (Service, now CIS) had reasonably interpreted the Act and 
regulations to require that a petitioner produce evidence that the proffered position 
qualifies as a specialty occupation on the basis of the requirements imposed by the entities 
using the beneficiary's services. 

As such, the petitioner has not established that the duties of the proffered position for the 
beneficiary require a specialty occupation and that it has sufficient work for the requested 
period of intended employment. Therefore, the beneficiary is ineligible for classification· as 
a specialty occupation worker. 

As such, the petitioner has not established that the beneficiary is eligible for classification 
as an alien employed in a specialty occupation. 

Pursuant to INA 291, the burden of proof in these proceedings rests solely with the 
petitioner: Here that burden has not been met. 

Consequently, the petition is hereby denied for the [c~:t;O, 'three, fo~-clc~:.:J above 
stated reasons, with each considered as an independent and alternative basis for denial. 
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POSITION NOT A SPECIALTY OCCUPATION 

DIRECT QUOTES/CITES- FORMATING: When Citing anything, (e.g., statute;·re~ation, 
policy, or the record) for use. any-where in the decision it must be indented: 0.5" frolJ! both 
the left and right margins. 

To indent,.place. the .cU.rsoi- on the line, paragrap~, or blocked text that you .: 
wish to -'indent. Then .·click ron "Format" at the top left side of this screen.·: 
Next, click on· "Par~graph." .Click on the tab, "Indents and Spacfug.~ Under : 
"Indentation" click on the up· arrow. until you get the number 0~5" m both the ;· : 
"Left" and "Ri . ht". indentation fields. · · ' . '; 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE ~OXES BEFORE 
PRINTING . 

To delete boxes, right click on the little box that appears in the upper left comer and cut. -

You filed Form I-129, Petition for a Nonimmigrant Work~r. with the United States 
Citizenship and Immigration Services ("USCIS") to classify the alien beneficiary as a 
specialty occupation worker under section 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

[SSUE 

The ![first, second, thir<!~ ·n.ext~'-q:Dly] issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

Section 101(a)(l5)(H)(i)(b) of the Act provides, in part, for the classification of qualified 
nonimmigrant aliens who are coming temporarily to the United States to perform services 
in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation describ~d in section 214(i)(l) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

Section 214(i)(l) defines the term "specialty occupation" as one that requires: 

(A) theoretical and' practical application of a body of highly specialized 
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knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Section 214(i)(2) of the Act outlines the fundamental requirements of a specialty 
occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, 
or 

(C)(i) experience in the specialty equivalent to the completion of such degree, 
and · 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

The term "specialty occupation" is defined at 8 C.F.R. 214.2(h)(4)(ii) as: 

... an occupation which requires theoretical and practical application of a body 
of highly specialized knowledge in fields of human endeavor including, but 
not limited to, architecture, engineering, mathematics, physical sciences, 
'social sciences, medicine and health, education, business specialties, · 
accounting, law, theology, and the arts, and which requires the attainment of 
a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the. United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A); to qualify as a specialty occupation, the position 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular. position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so compiex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; . 
or 
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(4) The nature of the specific duties are so specialized and complex that 
knowledge required· to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

Wht:m determining whether a particular job qualifies as a specialty occupation, USCIS does 
not use a title, by itself. The specific duties .of the offered position combined with the nature 
of the petitioning entity's business operations are factors that USCIS considers. Each 
position must be evaluated based upon the nature and complexity of the actual job duties to 
be performed with that specific employer. In addition, the beneficiary's obtainment of a 
degree in a related area does not guarantee the position is a specialty occupation. Further, 
performing specialty occupation duties that are incidental to the primary functions is 
insufficient to establish that the duties to be performed qualify as a specialty occupation. 

jANAL~SIS~ ~NOTE: The P.etitioner information P.arag!aP.h isregui.red only_~~-:-hl-;;ultiple i~s~ 
I ) , 
denials." 

Your organization is a :[City~State).[D.on~:QrofitOR fo~rofit] enterprise engaged in ,[nat~ 
~petitioner's: busiries~r.;it"hJnUm,berJemployees an<!_~s annual income of$ ramqunt( 
You seek to temporarily employ the beneficiary as :[a,. an] !:Qositionl for a period of{nwhberl 
years. 

:oPTIONAL- RFE- Read Closely'"an<L~dd,Q_:r_4!i1Ette_irifo ifn~~~-~~~= Subsequent to the 
filing of the petition, you were requested to provide additional evidence to include a detailed 
description of the actual duties to be performed by the beneficiary on a day· to· day basis, 
and evidence to establish that the position meets the standards to qualify as a specialty 
occupation. Additionally, you were requested to submit more information about the 

. products and services provided by the company; and lists and/or organizational charts 
showing employees and the positions they occupy. 

OPTIONAL- Positioli::£5escni)tioti~ 

You describe the duties of the proffered position as follows: 

[£ tre-ad.jJdicawr feels-itiS.essential. fo the~ab.alysis: the duties m..~~isu.mma~ 
b:fthe duties ~ay: be described' here: ·But;" it is· not absolutely necessa:ryJ 

I . ·-~.-. -., ---:-':"'.----. . '. .,_ •• _ •• ..,......-~.----, ---:--v-··~···-~··T'Ol 

~fxou quote,.thf-·:Qetitioner's· descr!:Q'tion of dutief:!i. iil<lerit O.£t frQm_J;;~ft-& 
!RigP,t m.ggy!sJ 
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When attempting to establish whether the position is a specialty occupation you must show 
that the position meets one of four criteria. 8 C.F.R. 214.2(h)(4)(iii)(A) lists the four criteria as: 

(1) A baccalaureate.or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

USCIS recognizes the Occupational Outlook Handbook (OOH), a publication of the United 
States Department of Labor, as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses. You have certified a 
Labor Condition Application (LCA) with the Department of Labor (DOL) that the proffered 
position is a [[nsert the occupation listed in t"he·:Lc.M. An analysis of the proposed duties 
also reveals that the duties appear to be within the section pertinent to the occupation 
listed under the title llnsert Sp~cific Position Title from the"OOHl in the OOH, 2012·2013 
edition. 

r::::-:;·--'---.. -·-· . .. , 
OPTIONAL· Duties·Describedintl!e OQH: 

The OOH describes the duties of'a !InsertSp~ifiirOOHR.QsitionTitlel, in part, as follows: 

[f the adjudicator-;feels-it is essential to the ahaly~is,·the duties;'or a . I . . .. . . . . . . • . ~ I 

1

summary of the_ duties, may be described here.· However, it is not.absolutelyj 
~q~ 

[f you quote. th~ .. 06H . .:_i,ndEmt 0.5" from Le_ft_,~Jljght !lla!:W.~ 

R:E'Qlli:R"En-=-r~ Described'ihiii;-ooffi 

The OOH describes the training and other qualifications required for Hnf!erl-Specific-OOH 
Posititin ·Title], in part, as follows: . 

pite the·; training and other qualific~tionsas prov?-ded in the OOHtha·i 
~dicate that a baccalaitreate de~ee is not the normal min.i:rD.um! 
~~q~ementJ 

[fY._o;cite th~~ OOH,in'deht o:·5" fron{left ~rlght·m·ar~~ 

As shown in the ?9H,~alth?\l~h~~ baccalaureate l~;el of q~n_g is JI~s~tt as _appr,o~-~ate'; 
!.;~pre~,~generally reqwred, .... etC] the pos1tion of [Insert Sp_ecific-OOH]>os1tion 
lfitle) is an occupation that does not require a baccalaureate level of education in a specific 
specialtv as a normal, minimum for entry into the occupation. There is no apparent 
standard for how one prepares for a career as a [Insert PositiotU and no requirement for a 
degree in a specific specialty. The requirements appear to vacy by employer as to what 
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course of study might be appropriate or preferred. As a result, the proffered position cannot 
be considered to have met this criterion. 

(2) The degree requirement is common to the industry in parallel positions among 
s:imilar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

USCIS will discuss tp.is criterion in two parts as follows: 

2a. Degree Requirement is Common to the Industry in parallel Positions among 
similar Organizations 

Factors often considered by USCIS when determining the industry standard include: whether 
the OOH reports that the industry requires a degree; whether t:Qe industry's professional 
association has made a degree a minimum entry requirement; whether letters or affidavits 
from firms or individuals in the industry attest that such firms routinely employ and recruit 
only degreed individuals; or copies of job announcements from similar organizations as the 
petitioner. Shanti. Inc. v. Reno, 36 F.Supp.2d 1151, 1165 (D.Min. 1999) [quoting 
Hird/Blaker Corn. v. Slattery, 764 F.Supp. 872, 1102 (S.D.N.Y. 1991)1. 

The conclusions about a degree requirement for tEnter sp_~q_ific OOHjQ..Q_ tide] as shown in the 
OOH were discussed in the previous section. 

You have submitted no evidence to demonstrate that a degree in a specific field of study is 
common_!;<> the i[Identtly the tYPe of hl:dtistri in. \Vhich the -petitioner is invoh7eci:'e~g~~L ~·~ -~ 
f..:importltt_JCP-Ort .•. dental_practice ... resid~nti~ . .hl>!IJ.e ~e_.!.liQ!!Q!:,§!9_~.!!~g!!_!!_~tafi.on._~~~ 
cleaner;.,] industry in parallel positions among similar organizations. Accordingly, this · 
criterion will not be discussed further. 

r__,....~~-w··"--~-~---..---;---.~~~-~~-:;"""'~·-~~---;-e...........--:-""-·~-.. -Jy·-..... ···~-. --·-.-.. -. -·;-:"~ 

·2a. BAMPLE ANALYSIS.2 OF. 4- JobJi.Still;gs submitted but irisufficie@ 

Although you submitted .£:-~··one ... ··~ .. twelve ... th!ffir..!.. .. etc .. :Jjob listings, none of the 
listings is sufficient evidence of a degree requirement being common to the industry in 
parallel positions among similar organizations. 

Ql>_t.j.gP:J_j>f.l.:_Em"i!IQi;~§ nott~tQ@!~~~~: Further, it is difficult to ascertain whether the 
employers who published these announcements are similar to your organization. 

. ·. ,.- . ---. ---:-]' . 
Q:Qtion.2'of 4- Employers recq~ed but unlike·the,petitioileri Also, the job listings are 
from employers dissimilar to your organization. 

ATTACHMENT TO 1·292 

1005 

AILA Doc. No. 16021202.  (Posted 02/12/16)



WAC 
Page 7 

Qp_tion 3 of4 · Job Annourice~ents DO NOT SJ1ec!fy a requi..fed educational backgroundi 

More importantly, while they all require a bachelor's degree, the majority of the 
announcements do not specify a required educational background. 

1
0ption 4 ~f 4 ~ Job Annouricenients DO:§P.ecify an educationaJ__ba~~g!oum[h_ut _Q,QJ.!Qt limit 
~he field of.studyj . 

Although some of the announcements do specify an educational background, they do not 
limit the field of study to a particular field that is appropriate to the proffered position, 
such as [Choose Or Add:_:::giJ.siness ~ .. ~cience ... comi:mte~ .. ~rigineering ... J, but allow for a 
wide variety of backgrounds to include I[Choose Or Add: ... liberal arts, .. :sociology) 
[psychology, ; .. literature, ... journalis~, .•.. philosophy ... advertising ... pub1i9 affair~ 
~~~gd!!gl!§ll~~p.QW;_khl_~g_i_~n~e ·.,. E!l!4~~! .creative and technical writirig:J 

~a. SAMPLE ANALYSIS 3 OF 4:· No doctiinentation sub:riritted from industrY.::related 
~rofessional associations,_:ijrms, or.J!t.diVidual~ 

In addition, you submitted no documentation that any industry·related professional 
. association has :made a bachelor's degree a requirement for entry into the field. Further, 
you ~ave not ~ubmi!_ted letters or affida~t~ from firms or individuals ~.the Uden~. th~ 
itype 9f indus~ry in. which the ~etit~on.er isinvolve~,,·e;g.::. ~. ;imP,<)~tJexpO~.;; ~~!\j~ . . 
P.ractice ... res1dential homecare ... liquor store .. ;gas station ... ~ 'Cleaner ... ) mdustry which 
attest that such businesses routinely employ and recruit only degreed individuals. Also, no 
other evidence was submitted that is sufficient to establish that the degree requirement is 
common to the industry in parallel positions among similar organizations. Accordingly, you 
have not met this criterion. . 

2a. SAMPLE ANALYSIS 4 OF 4· ~. Docrimentation was submitted from industry•relate'(l 
~rofessional associations, firms, Or uiili_~gjlalS but does not S~ that a baccalaureaf.J 
· ~g'!_E!~_jn: a SJ!.ecifi~J;p~cif!lcyj"~-~_q!rired; 

AlthougE1 the reco!:~--~ntains letters from t.;:one:.:hyo.::five ... etc. 1 [Choose iliAd~ 
fre~reseJ:!tatives qfbusinesses'aiid/or·J1rofessors ·.!_!etC.] who state that a bachelor's degree is 
required for [In~rt Job Title} positions, none of these individuals specify that a baccalaureate 
degree in a specific specialty iS required. 

{OP.tional:] Further, the record does not include sufficient evidence to substantiate that the 
business representative(s) and/or professor(s) are associated with your industry. 
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In this case the evidence ·does not establish that these individuals hold a degree in a 
particular field related to the proffered position. Also, the record does not establish the 
individuals' qualifications or their experience giving such opinions, and the basis for 
conclusions supported by copies of citations of any research material. 

[[Final.Concluaion for ·iill Sa:nmle Analysis in Criterion.2a:] 

As such, you have not submitted sufficient documentation to show that the degree 
requirement is common to the industry in parallel positions among similar organizations. 

2b. Complexity and Uniqueness of the Proffered Position. 

As an alternative to demonstrating that the degree requirement is common to the industry 
in parallel positions among similar organizations, you may show that the proffered position 
is so complex or unique that it can be performed only by an individual with a degree. 8 
C.F.R. 2.14.2(h)(4)(ili)(A)(2). 

In the present petition, you have not submitted sufficient documentation to show that this 
position involves duties seen as either unique or complex so that only an individual with a 
degree in a specific specialty could perform them. · 

You submitted a breakdown of the job duties for the proffered position along with the 
percentage of time that the beneficiary will spend on the various duties. However, the 
submitted list of duties is generic in nature and provides no further detail as to the unique 
or complex nature of the proffered position. This breakdown is not viewed as sufficient to 
establish that the proffered position is more unique or complex than other similar positions 
within the same industry. Without additional evidence showing the unique or complex 
nature of the position, or how this position ·differs from other similar positions within the 
same industry, you have not met this criterion. 

You have not demonstrated that the job duties in the proffered position are as complex as 
those listed in the advertised positions. For example, the duties of the job listings include· : . . .· . . - . . . --c·--~.- ---1 
i[List TH.:OSE. ~uties 'fr()~ the jo~ listin~s ~ha_t ar~ m~r~. ~~mplex tha~ th.e dutie~ of thE4~;--1 
proffered pQsltion: ,e.g:.;. "budgeting, trammg,.,supe!Y!!ill}g staif,_Jllorutonng_!!:~utm~~lm!g_~ 
!national, r~g!onal, or'localsal~P!'.Q'g!:~ni, e~,j; .. .'!], all of which are more complex than the 
proffered position. 
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·2b. SAMPLE ANALYSIS 4 OF 4 · ~sertions of counsel do not-constitute evidence; 

In the instant petition, counsel asserts that the position is complex and unique; however; no 
documentary evidence is provided to support this statement. Mere assertions of counsel do 
not constitute evidence. Matter of Obaigbena, 19 I. & N. Dec. 533, 534 (BIA 1988); Matter 
of Ramirez·Sanchez, 17 I. & N. Dec. 503, 506 (BIA 1980); Matter of Laureano, 19 I. & N. 
Dec. 1, 3 (BIA 1983). USCIS must look to the plain language of the documents executed by 
the petitioner and not to subsequent statements of counsel. Matter of Izumii, 22 I. & N. 
Dec. 169 (Assoc. Comm. Examinations 1998). Without additional evidence, you have not 
established this criterion. 

~[Final Conclusion for a1J_£1.!!!!P.le Analysis in Criterion 2b:] 

As such, you have not submitted sufficient documentation to show that this position involves 
duties seen as either unique .or complex so that only an individual with a degree in a specific 
specialty could perform them. 

(3) The employer normally requires a degree or its equiv~nt for the position; 

(3) SAMPLE'ANALYSIS .1 OF 4 ~ :New Position · No evide~nce P.l'Q..vlde~ 

. . ·----~··,...-.--:-. . ----·-~•-;-:· .. "··---~-···--·--··•··---~ .. ---· ..,.--~-----~-·""c;-1 

[Choose One: You have not hired anyone previously for the proffered position .... Or.:. ~:You 
I . . . . , , . . ,, . •' 

had no evidence to ~:~resent on this issu~, as this is·tl!t;l_fi.rst offering..Q!Jhe P_IY..fi~red.p..Qsition. 1 
As such, you have not established this criterion. 

:(a) SAMPLE ANALYSIS 2 OF 4::JA>ng:§j;_!!_n~gJ~9sitiQp.- No· evidence sl!_bmitted to ~hoi] 
!t!J..Qrmally r~q!li!'es i gg~-~~; . 

Although your organization has been established since "(y_i~, you have not demonstrated that 
you have, in the past, required the services of individuals with baccalaureate or higher degrees 
in a specific s~:~ecialty such as Ihi8ert De~ Requiremtmt: e.g, ... marketing .' .. matH 
f:~&:.--;;~~;-;d;:;;i~'i;t~ti~tc ... : ], for the offered position. Your assertion that your past 
·and present job announcements specified a minimum of a baccalaureate degree in the field of 
[iriSerfFiefd:rif13t1u!y: e·;g!, .:·.~ales _.':marketing~.:.:~tc~ .. J is noted. ·. 

The record, however, contains no corroborating documentation, such as a list of the names of 
your past [Insert-Job Title" e.g!, .~.sales reP.resentatives ; .. clerks .. :ek.;J, proof of their 
employment, and evidence of their educational backgrounds. 

Since the burden of proof to establish eligibility for benefits sought rests with you, the 
petitioner, under section 291 of the Act to accord the beneficiary with a Specific visa 
classification, simply going on record with unsupported statements without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
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proceedings. Matter of Treasure Craft of California, 141. & N. Dec. 190 (Reg. Comm. 
1972). 

~3) SAMPLE-ANALYSIS 3 OF'4:;::_f9sitionj.aes not·meet the·statuton: definition of 
~pecial~ occup~_tionA . 

In this case, although you claim to have hired only individuals with a bachelor's degree or 
higher in Unsert FieldofStudy: •. ;.B.usiriess A<h:n@stration;.Econoinics, Marketing, ... etc.l 
the position, nevertheless, does not meet the statutory definition of specialty occupation. 
The position, itself, does not require the theoretical and practical application of a body of 
highly specialized knowledge. Therefore, even though you have required a bachelor's · 
degree in the past, the position still does not require a bachelor's degree in a specific 
specialty. Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To interpret the 
regulations any other way would lead to illogical results. 

I3) SAMPLE ANALYSIS 4 OF 4 · Employer's Seli·unposed 'Standards~ Use thiS ohly· (oil 
positions that are obViously not specialty'occupations, such as auto & aircraft mechanics) 
~lumber~, c~enters, construction wqrkers,~hil4._day:-care workjs_s.,_4!sh~ashers, e~J 

Although you assert that you normally require a baccalaureate degree for the proffered 
position, your reasoning is problematic when viewed in light of the statutory definition of 
specialty occupation. 

Your creation of a position with an obligatory bachelor's degree requirement will not 
conceal the fact that the position is not a specialty occupation. USCIS must examine the 
ultimate employment of the alien, and determine whether the position qualifies as a 
specialty occupation. 

The critical element is not the title of the position or an employer's self-imposed standards, 
but whether the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a bachelor's degree in the 
specific specialty as the minimum for entry into the occupation as required by the Act. 
Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To interpret the regulations any 
other way would lead to illogical results. 

If USCIS was limited to reviewing a petitioner's self-imposed employment requirements, 
then any alien with a bachelor's degree could be brought into the United States to perform 
a menial, non-professional or an ~therwise non-specialty occupation, so long as the 
employer required all such employees to have bachelor's degrees. See id at 388. See also 
Matter of Michael Hertz Associates 191. & N. Dec. 558 (Comm. 1988) (The requirement of a 
college degree for the sake of general education, or to obtain what an employer perceives to 
be a higher caliber employee, also does not establish eligibility). 

A'ITACHMENT TO 1·292 

1009 

AILA Doc. No. 16021202.  (Posted 02/12/16)


	COW2015000126-07 FOIA Response
	COW2015000126-10 FOIA Response
	COW2015000126-18 FOIA Response



