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HEARSAY: is (1) an oral, written, or nonverbal assertion, (2) other than one made while testifying at the
trial or hearing, (3) offered in evidence to prove the truth of the matter asserted. FRE 801(c).
- Hearsay is generally not admissible, unless made admissible by the Federal Rules or statute. FRE 802.
- Double hearsay: hearsay that contains hearsay requires an exception for each hearsay level. FRE 805.

Not Hearsay: (801(d))
- Party: Out-of-court statements by a party are not hearsay, when offered by opposing party.

- Out-of-court statement can be attributed to a party if adopted, authorized, or by agent.
- Prior Statement: Witness’s prior statements not hearsay if (1) witness adopts while testifying,
(2) made under oath and statement contradicts witness’s trial testimony, or (3) rebuts fabrication claim.

Exceptions (Witness Availability Irrelevant): (1) Present sense impression; (2) Excited utterance; (3)
Existing mental, emotional, or physical condition; (4) Statements for purposes of medical diagnosis or
treatment; (5) Recorded recollection; (6) Business Records; (8) Public records and reports; (9) Records
of vital statistics; (11) Records of religious organizations; (12) Marriage, baptismal, and family
certificates; (13) Family records; (14) Records affecting property interest; (15) Statements in documents
affecting an interest in property; (16) Statements in ancient documents; (17) Market reports, commercial
publications; (18) Learned treatises; (19) Reputation concerning personal or family history; (20)
Reputation concerning boundaries or general history; (21) Reputation as to character; (22) Judgment of
previous conviction; (23) Judgment on family, or general history or boundaries. FRE 803.

Exceptions (Witness Is Unavailable): (1) Former testimony; (2) Dying declaration; (3) Statement against
penal interest; (4) Statement of personal or family history, (6) statement against party procuring witness’s
absence. FRE 804

Exceptions (Residual Exception): Hearsay may be admissible under the residual hearsay exception if
(1) it evidences a material fact, (2) is more probative on the issues than any other evidence, (3) has
circumstantial guarantees of trustworthiness, (4) admitting the evidence furthers the FRE’s objectives
and the interests of justice, and (5) the proponent notifies the adverse party in advance of trial. FRE 807.

RULES LIMITING ADMISSIBILITY
Character: Character evidence is not admissible to prove conformity with the character on a specific
occasion. FRE 404(a). Evidence as to habit and routine practice is admitted to establish action. FRE 406.

Impeachment: Most evidence may be used to impeach credibility, including bias, impairment, illness.
- FRE limit how four types of impeachment evidence (1) character evidence, (2) specific instances of
conduct, (3) prior convictions, and (4) prior inconsistent statements. FRE 607, 608.

Settlement Discussions: Evidence of offers, conduct, or statements made in compromise negotiations
is not admissible to prove liability, validity, or claim amount, or to impeach. FRE 408. To qualify, the
evidence must be: (1) created after a claim exists, (2) offered to prove liability, invalidity, or the claim’s
value, (3) part of effort to compromise the claim, and (4) from the same or a related claim or transaction.

BEST EVIDENCE RULE: When a document’s contents are at issue, witness may not testify about the

contents, unless there is a showing that the document does not exist or is unavailable. FRE 1002, 1004.

Copies: Parties may use copies (duplicates) in court unless there is doubt as to the copy’s quality or the
original’s authenticity, then the original must be brought. FRE 1003.

Compilations: Voluminous contents of various documents can be presented in the form of a chart,
summary, or calculation, as exception to best evidence rule. FRE 1006.

- The underlying documents must be admissible and made available for examination by the other side.
- The summary must be accurate, non prejudicial, and authenticated at trial by the creator.
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Disclaimer: To the extent this document may ever find its way into the hands of a non
lawyer, this publication IS NOT A SUBSTITUTE FOR THE ADVICE OF AN ATTORNEY —IF YOU

REQUIRE LEGAL OR OTHER EXPERT ADVICE, YOU SHOULD SEEK THE SERVICES OF A
COMPETENT ATTORNEY OR OTHER PROFESSIONAL. The contents of this field guide

represent the research and analysis. of its author and should not be attributed to his
employer in any way. This guide was meant as an overview for lawyers — the rules, as they
are applied in different districts and circuits, may differ; a comprehensive (or academic)
discussion would have been beyond the scope of this field guide and would have defeated
the purpose of putting together an overview for quick reference. Also, the law changes —
sometimes quickly. So do your own homework — this is simply what it appears to be,
something for attomeys to take in the field for quick reference; do not cite as authoritative.
Finally, case names are often much longer than necessary —I've trimmed them to keep this
volume small.
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C. Establishing Authenticity: The essential requirement to establish authenticity is
testimony vouching for the thing. Authenticity may also be established by admissions in
the pleadings, stipulation, discovery, or a request to admit. ‘“The authenticity inquiry,
then, turns on ‘whether the document is what it purports to be,” not its veracity.” United
States v. Mandycz, 447 F.3d 951, 966 (6th Cir. 2006).

1. Circumstantial Evidence: Circumstantial evidence, either alone or in conjunction
with direct evidence, is admissible for authentication purposes. United States v.
Carrasco, 887 F.2d 794, 804 (7th Cir. 1989). See United States v. Echeverri, 982
F.2d 675, 679 -680 (1st Cir. 1993).

2.  Stipulations: Stipulations as to authenticity eliminate any requirement that the
parties supply independent foundational evidence to show that the documents are
what they appear to be. Sheets v. Salt Lake County, 45 F.3d 1383, 1390 (10th Cir.
1995) (“the authenticity of the books and articles had been stipulated in the pretrial
order. The evidentiary foundation for these documents was thus established.”).

D. Authentication v. Relevancy: Authentication and identification represent special aspects
of relevancy. FRE 901 Advisory Committee Notes. Failing to identify the speaker on a
telephone call may render the call irrelevant, but it is better cast as a failure to authenticate.
Establishing authenticity does not mean the proffered exhibit is relevant - authenticity only
goes to one part of relevance. Federal Practice and Procedure at 7103 (2d ed).

E. Authenticity Does Not Establish Admissibility: Even an authentic document must
satisfy other applicable criteria for admissibility. See United States v. Southard, 700 F.2d
1, 23 (1st Cir. 1983) (authentication and admissibility "are two separate matters").

F. Establishing Authenticity Against Multiple Parties: When an exhibit has been
authenticated by a party, the requirement of authenticity is satisfied as to that exhibit with
regards to all parties, subject to the right of any party to present evidence to the ultimate
fact-finder disputing its authenticity. Orr v. Bank of America, NT & SA, 285 F.3d 764, 776
(9th Cir. 2002)(citing In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 285-86
(3d Cir. 1983).

Documents v. Physical Evidence: The method of authenticating exhibits differs depending
upon whether the proffered exhibit is a “document” or “physical evidence.” Documents are
defined broadly to include any recording, video or audio, or writing, where the contents are of
primary import, and the original may or may not actually be brought into the courtroom (e.g.,
a copy of the video surveillance footage may be brought into evidence, but the original is not
required). Physical evidence is an actual item that may be entered into evidence (the gun, the
stolen painting, the car door). Occasionally, a document will become physical evidence, if its
pedigree is under scrutiny (the original audio tape is entered into evidence by a party to show
it was actually a compilation of two tapes).

A. Documents: The method by which a document is to be authenticated depends upon the
type of document proffered. [Document specific authentication outlines are provided
below.]
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Notes:

d. Imperfect Chain: Some courts have concluded that “gaps in the chain of

custody affect only the weight of the evidence and not its admissibility.” United
States v. Roberson, 897 F.2d 1092, 1096 (1 1th Cir. 1990). For a chain of custody
to be adequate, it need not be perfect. United States v. Humphrey, 208 F.3d

1190, 1205 (10th Cir. 2000).

. Presumption Of Government Care: When chain of custody is questioned

without any evidence of tampering, and if the property was in official custody at
all times, a presumption arises that the property was handled properly. United
States v. Scort, 19 F.3d 1238, 1245 (7th Cir. 1994).

Reasonable Precautions: The government need only show that it took
reasonable precautions to preserve the evidence in its original condition. The
government does not have to exclude all possibilities of tampering with the
evidence. United States v. Moore, 425 F.3d 1061, 1071 (7th Cir. 2005).
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III.

In-House Counsel: (see below) The attorney/client privilege cloaks in-house counsel
communications in same manner as counsel retained from outside. Upjohn Co. v. United
States, 449 U.S. 383 (1981).

Government Counsel: A government entity can assert attorney-client privilege in the
civil context. Ross v. City of Memphis, 423 F.3d 596, 601 (6™ Cir. 2005)(citing In re
Grand Jury Investigation, 399 F.3d 527, 532 (2d Cir. 2005). See also In re Grand Jury
Subpoena Duces Tecum, 112 F.3d 910, 917 & n. 7 (8th Cir. 1997) (acknowledging
government entities' successful assertions of the privilege in civil cases where “the party
seeking information was a private litigant adversarial to the government”). "[T]he
attorney-client privilege extends to a communication of a governmental

organization." Restatement (Third) of Law Governing Lawyers § 74 (2000).

Former Employees: “An argument could be made that the attorney-client privilege does
not protect statements made in conversations with former employees, although every
circuit to address this question has concluded that the distinction between present and
former employees is irrelevant for purposes of the attorney-client privilege.” Sandra T.E.
v. South Berwyn School Dist., 600 F.3d 612, 622 (7" Cir. 2010) (citing In re Allen, 106
F.3d 582, 605-07 (4™ Cir. 1997); City of Long Beach v. Standard Oil Co. of Cal. (In re
Coordinated Pretrial Proceedings in Petroleum Prods. Antitrust Litig.), 658 F.2d 1355,
1361 n. 7 (9th Cir. 1981).

Communications Covered

A.

B.

Confidential Communications: The attorney-client privilege protects only confidential
communications. United States v. Bollin, 264 F.3d 391, 412 (4" Cir. 2001). Someone
claiming the privilege must have a reasonable expectation of confidentiality, either
because the information disclosed is intrinsically confidential, or by showing that she had
a subjective intent of confidentiality. United States v. Robinson, 121 F.3d 971, 976 (5**
Cir. 2002). It is not enough for the meeting to be between a lawyer and would-be client,
or that the meeting take place away from public view. United States v. Melvin, 650 F .2d
641, 646-47 (5th Cir. 1981). '

Facts Not Privileged: The privilege only protects disclosure of communications; it does
not protect disclosure of the underlying facts communicated to the attorney. “The client
cannot be compelled to answer the question, 'What did you say or write to the attorney?'
but may not refuse to disclose any relevant fact within his knowledge merely because he
incorporated a statement of such fact into his communication to his attorney." Upjohn v.
United States, 449 U.S. 383, 396 (1981).

Facts Concerning Attorney/Client Relationship: The attorney/ client relationship itself
is not privileged, but only the underlying communications. Goodyear Tire & Rubber Co.
v. Chiles Power Supply, Inc., 332 F.3d 976, 982 (6™ Cir. 2003). Privilege does not protect
identify of client or attorney, when the relationship began, or how much is being paid for
representation. Diversified Ind. v. Meredith, 572 F.2d 596, 602 (8th Cir. 1978)(en banc).
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Disclosure Must Be Made In “Proceedings”: The rule only protects documents
disclosed (1) in Federal proceedings, (2) to a Federal office or agency, (3) in some state
proceedings, or (4) pursuant to a court order. FRE 502. The new rule does not address
disclosures to state agencies, Bickler v. Senior Lifestyle Corp., 2010 WL 749924, 6
(D.Ariz. 2010), or disclosures to private parties outside of litigation.

Documents Clawed Back: (example) “Given that only four pages out of a more than
2000 page production were privileged, the documents were checked by three different
attorneys prior to production, and counsel immediately sought the return of the documents
once they discovered their mistake, return of the documents is required.” Edelen v.
Campbell Soup Co., 2010 WL 774186, 23 (N.D.Ga. 2010).

V. In-House Counsel: A corporation can protect material as privileged only upon a "clear

showing” that an in-house lawyer acted "in a professional legal capacity." In re Sealed Case,
737 F.2d 94, 99 (D.C.Cir. 1984). Communications made by and to in-house lawyers with
respect to business matters, management decisions, or business advice are not

privileged. United States v. Rowe, 96 F.3d 1294, 1297 (9th Cir. 1996). "A corporation cannot
be permitted to insulate its files from discovery simply by sending a ‘cc' to in-house

counsel." USPS v. Phelps Dodge Refining Corp., 852 F.Supp. 156, 163-64 (E.D.N.Y.

1994). Because an in-house lawyer often has other functions in addition to providing legal
advice, the lawyer's role on a particular occasion will not be self-evident as it usually is in the
case of outside counsel. Minebea Co., Ltd. v. Papst, 228 F.R.D. 13,21 (D.D.C. 2005).

A.

Waiver: Current management can waive a corporation's attomey/cllent privilege. CFTC
v. Weintraub, 471 U.S. 343, 349 (1985).

Personal Privilege: Courts assume that the attorney only represents the corporate entity,
not the individuals within the corporate sphere. United States v. Bay State Ambul. &
Hosp. Rental Serv., Inc., 874 F.2d 20, 28 (1st Cir. 1989). To override this presumption, an
employee asserting privilege must demonstrate: (1) she approached counsel to seek legal
advice; (2) she made it clear that she was seeking legal advice in her individual rather than
in her representative capacities; (3) counsel advised her in her individual capacity,
knowing that a possible conflict could arise; (4) conversations were confidential; and (5)
substance of the conversations did not concern matters within the company’s general
affairs. In re Bevill, Bresler & Schulman Asset Mgmt. Corp., 805 F.2d 120 (3d Cir. 1986).

V1. Crime Fraud Exception: When a client seeks legal advice in furtherance of a crime or fraud,
the communication is not privileged. Clark v. United States, 289 U.S. 1 (1933). To dispel the
privilege, the opposing party must present a prima facie case that the communications
furthered a crime or a fraud. Id.

Notes:
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A. Types Of Publications: The rule applies to a wide range of publications:

« Bank directories: United States v. Goudy, 792 F.2d 664, 674 (7th Cir. 1986) (admitting
a bank directory showing the “routing number” prefix for Los Angeles).

* Monthly real estate sale data: United States v. Pezzullo, 4 F.3d 1006 (1st Cir. 1993)
(admitting the publication “County Comps,” which contained data regarding the monthly
listings of properties sold, the sales prices, and the dates the sales were closed).

. Electronic database: United States v. Masferrer 514 F 3d 1158, 1162

1 Cir. 2008)

volumes of The Collected Works of Abraham Litiebln wer
because manuscript dealers rely upon the work to loc%g‘or

ase een ied as being relied
es fat; let the information that
blicition or database contains
Ssvor if individuals might differ
[ is exempt from hearsay.

B. Types Of Information: Once a publication or datd
upon by the public or those in a specific fiel
may be gleaned from qualified publications

information that requires a subjective

in the conclusions they draw from the

is predicated on the two factors

making the report
that their workeaw

e. Reliability is assured because the compilers know
is inaccurate, the public or the trade will cease
Weinstein's Federal Evidence § 803.19[1] (2002).

803(18). To qualify for this exception, the treatise must be
assgsreliable authority by (1) and expert witness, or (2) judicial notice. The
ise may only be used while an expert is on the witness stand and the statements may
into evidence but may not be received as exhibits.

A. Establishing Treatise As Reliable: The treatise can be established as reliable by
expert testimony, by admission of an expert on cross-exam, or by judicial notice.
United States v. Norman, 415 F.3d 466, 474 (5™ Cir. 2005). The foundational
witness must have expertise in the subject matter covered by the treatise. Id.

1. Judge As Gatekeepers: The rule explicitly requires trial judges to act as
gatekeepers, ensuring that any treatise admitted is “authoritative.” Schneider v.
Revici, 817 F.2d 987, 991 (2d Cir. 1987); FRE 803(18). Trial judges must
determine that the proffered treatise is trustworthy as viewed by professionals in
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