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PART H - Specialty Occupation Workers (H-18, E-3) 

Chapter 1. Purpose and Background (b)(5) 

U.S. employers may petition to hire H-1B employees to work in occupations that require both: 

• 

• A bachelor's or higher degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

These occupations may include scientists, engineers, col lege professors, or other specialty 
occupations if the U.S. employer (petitioner) and the nonimmigrant employee (beneficiary) 
meet specific requirements. 

8, Background 

The following is an overview of the historical evolution of the H-1B visa classi fica tion. The 
requirements of the visa have evolved over t ime. While this history provides a useful backdrop 
in understanding the current H-1B program, not all the requirements of past versions of the 
statute apply today. 

Snapshot of Legislation Related to Specialty Occupation Visas 

The Immigration and Nationality Act of 19521 

1 See Pub. L. 82-414 (June 27, 1952). 
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• Creation of a numerically-limited visa preference category for foreign nationals with 

special skills, which was the basis of the current employment-based immigrant 

categories. 

• Created an employment category for nonimmigrants. 

• Created INA lOl(a)(lS)(H), which contained the precursor to today's nonimmigrant 

classification. 3 

• Introduced the term distinguished merit and ability. 4 

1970 Amendments 

• Congress eliminated the requirement that a foreign national of distinguished merit 

and ability must be coming to the U.S. to fil l a temporary employment position.5 

• A nonimmigrant in the H distinguished merit category could be coming temporarily to 

fil l a permanent need. However, both the petitioner and the beneficiary were 

required to intend that the employment itself be temporary.6 

A oreign national aving a residence in a oreign country who as no intention o a andoning, is o dist inguished 
merit and ability, and who is coming temporarily to the United States to perform temporary services of an 
exceptional nature requiring such merit and abi lity. 
4 The term "distinguished merit and ability was never defined by statute, but was instead defined in an 
administrative decision of the former Immigration and Naturalization Service (INS). "Distinguished merit and 
ability" meant "a degree of skill and recognition substantially above that ordinarily encountered, to the extent that 
a person so described is preeminent in his field of endeavor." See Matter of Shaw, 11 l&N Dec. 277 (D.D. 1965). 
5 See Pub. L. 91-225 (April 7, 1970). 
6 See H.R. Rep. No. 851, 92st Cong., 2nd Sess., reprinted in 1970 U.S.C.C.A.N. 2750, 2752-S3. 
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• Former Immigration and Naturalization Service {INS) decision (1972) held that a 
person who is qualified as a member of the professions qualified as a person of 
distinguished merit and ability. 7 

1974-1989 Amendments 

• Prior to March 30, 1987, no maximum time limit on the total period of stay or number 
of extensions which could be approved for an H-1 nonimmigrant, although in practice 
an H-1 requesting an extension of stay beyond five years was generally denied as an 
intending immigrant. 8 

• No limit on the number of H-1 beneficiaries who could be admitted to the United 
States on an annual basis. 

• Before 1989, H-1 category included all persons of distinguished merit and ability 
which was broadly interpreted to include all persons engaged in occupations which 
required a bachelor's degree or equivalent. Also included were occupations for which 
a bachelor's degree was not required, such as registered nurses, athletes, artists, and 
entertainers. 9 

• In 1989, the H-1 category was broken into components to allow for the creation of the 
former H-lA category for nurses. This resulted in the current H-1B designation.10 

The Immigration Act of 1990 {IMMACT 90)11 

7 
For a member of the professions, the distinguished merit and ability requirement could therefore be met simply 

by performing professional services without the need to further demonstrate that the person was preeminent or 
renown in that profession. See Matter of Essex Cryogenics Industries, Inc., 14 l&N Dec. 196 (D.A.C. 1972) and 
Matter of General Atomic Company, 17 l&N Dec. 532 (Comm. 1980). 
8 See 52 FR 5738, 5750 (Feb. 26, 1987). 
9 In 1988, INS published a precedent H-1 decision that further defined the term profession, laying the foundation 
for what would subsequently become the definition of a specialty occupation. See Matter of Michael Hertz 
Associates, 19 l&N Dec. 558,560 (Comm. 1988). The INS then promulgated final regulations in 1990 that codified 
the interpretations of its prior H-1 precedent decisions and further clarified the specific criteria the Service used to 
determine whether a proffered position qualified as a profession. See 55 FR 2606 (Jan. 26, 1990). 
10 See Immigration Nursing Act of 1989, Pub. L. 101-238 (December 18, 1989). 
11 See Immigration Act of 1990, Pub. L 101-649 (November 29, 1990). 12·;..;...:....:.;,;=.:::;.:=.:..:....:.::..:....:.:....:..:..:..:.:..=::::::::::::::::::::::::::::=...:.;.;.::..:..:.==-=::.:...;:..:..:..:..:..:.. _____________ _ 
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• Imposed the labor condit ion application (LCA) requirement, and created the H-18 cap 
of 65,000 new H-18 visas per fiscal year. 

• Established dual intent for H-18 non immigrants. 
• Separated athletes and entertainers, as well as prominent persons in business, 

science and education from the former H-1 category and placed them in the newly 
created O and P nonimmigrant categories. 

• Imposed a maximum statutory time limit of six years on the period of H-18 admission. 

The American Competitiveness in the Twenty-First Century Act (AC21} 

15 

• Enacted on October 17, 2000. 
• Made significant changes to the H-18 program. 

• Raised the yearly cap to 195,000 for fiscal years 2001-2003. The limit returned to 
65,000 in f iscal year 2004. 

• Allowed for immediate continuing H-18 employment or portability for certain H-1B 
nonimmigrants who change H-1B employers; 

• Exempted certain H-18 nonimmigrants from the yearly cap; 
• Provided for extensions of stay in one-year increments beyond the normal six-year 

maximum for H-1B nonimmigrants who are the beneficiaries of a qualifying 
employment-based immigran~ petition$; 

• Provided for petition extensions (up to three years) filed on behalf of H-18 
nonimmigrants who are eligible beneficiaries of approved qualifying employment­
based immigrant petitions, but for whom immigrant visa numbers are unavailable; 

• Modified the method of counting H-1B nonimmigrants; and 

rtain H-1B petitions that are revoked because of fraud or willful 
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misrepresentation shall be restored to the numerical count for the year in which the 
petition was revoked. 

The Visa Waiver Permanent Program Act 16 

Fee Increase for the Employers of H-1B Nonimmigrant Workers Act of 2000 17 

21st Century Department of Justice Appropriations Authorization Act (DOJ21) 

H-1B Visa Reform Act of 2004 

• Reinstated the ACWIA fee which had previously sunset on October 1, 2003. 
• Increased the ACWIA fee to $1,500 for certain H-1B petitions filed by petitioners with 

more than 25 employees in t he United States, wit h some exceptions. 
• Set the ACWIA fee at $750 for certain H-lB petitions filed by petitioners with 25 or 

fewer employees in the United States, with some exceptions . 

• 

16 See Pub. L. 106-396 (October 30, 2000). 
17 See Pub. L. 106-311 (October 17, 2000). 
18 See the 21st Century Department Of Justice Appropriations Authorization Act, Pub. L. 107-273 (November 2, 
2002). 
19 In 2002, the Department of Justice (DOJ) amended Sections 106(a) and (b) of AC21. 
20 See Pub. L. 108-447 (December 8, 2004). 
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• Created a 20,000 person exemption from the regular H-18 cap for beneficiaries who 
possess a Master's degree or higher from a U.S. institution of higher education. 

Employ American Workers Act (EAWA)21 

• EAWA passed in 2009 as part of the stimulus bill. 22 

• Took effect on February 17, 2009, and expired on February 17, 2011. 
• Prevented a company from displacing U.S. workers when hiring H-18 specialty 

occupation workers, if the company received funds through the Troubled Asset Relief 
Program (TARP)23 or under Section 13 of the Federal Reserve Act (collectively referred 
to as covered funding).24 

Emergency Supplemental Appropriations for Border Security for the Fiscal Year Ending 
September 30, 201025 

James Zadroga 9-11 Health and Compensation Act of 2010 

21 See Section 1611 of Pub. L. 111•5, 123 Stat. 115, 305 (February 17, 2009). 
22 On February 17, 2009, the American Recovery and Reinvestment Act (commonly known as the "stimulus bill") 
was enacted. The stimulus bill contained the Employ American Workers Act ("EAWA"). 
23 See Title I of Pub. L. 110-343, 122 Stat. 3767 (October 3, 2008). 
2
• Under EAWA, any company that received covered funding and sought to hire H-lB workers was considered to be 

an "H-1B dependent employer." Employers who received covered funds were thereby required to make additional 
attestations to DOL when filing the LCA. The Form 1-129, Petition for a Nonimmigrant Worker, was revised on 
March 11, 2009, to inquire whether the petitioner had received TARP funding. If the petit ioner indicated it had 
received TARP funding, the petitioner must have also indicated it was an H-1B dependent employer on the LCA. 
The additional requirements in EAWA applied to all H-18 petitions filed on or after February 17, 2009, seeking an 
employment start date before February 17, 2011. 
25 See Pub. L. 111-230 (August 13, 2010). 
26 

p 
27 See Pub. L. 111-347, 124 Stat. 3623 (January 2, 2011). 
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In 2003, the H-1B1 31 classif ication was added to the INA upon the signing into law the Free 
Trade Agreements (FTAs) with Chile and Singapore.32 The agreements took effect on January 1, 

numerical limitations for the FTAs are counted against the overall H-1B Program cap of 65,000. 

There is no requirement to file a petition with USCIS for an H-181 visa. Persons seeking 
classification as an H-1B1 nonimmigrant may apply directly to the Department of State (DOS) 
for a visa. However, nonimmigrants already present in the United States may apply to USCIS for 
a change of nonimmigrant status to H-1B1 or for an extension of their current H-1B1 status. The 
H-1B1 nonimmigrant category requires the filing of an LCA certified by the U.S. Department of 
Labor (DOL), and the position must be a specialty occupation. The requirements for H-1B1 
nonimmigrant classificat ion are essentially the same as those for an H-1B nonimmigrantP s 

2. Visas for Australian Citizens E-3 

The E-3 non immigrant classificat ion34 was created as part of the Real ID Act of 2005, 35 The E-3 

See United States-Chile Free Trade Agreement Implementation Act, Pub. L. 108-77, 117 Stat. 909 (September 3, 
2003). See United States-Singapore Free Trade Agreement Implementation Act, Pub. L. 108-78. 117 Stat. 948 
(September 3, 2003). 
31 See INA l0l{a)llS)(Hj(il(bl(ll. 
32 For more information on the U.S.-Chile FTA, see the Office of the U.S. Trade Representative website. For more 

I I U • t I I I I • I• • I I " ! " " I • I I " I I• • I"' : • I '" '" I • • , " I • 

., See Division B of Pub. L. 109-13, 119 Stat. 231,302 (May 11, 2005). 
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The statute defin ing a specialty occupation for an H-18 includes the E-3 in its definit ion of 
specialty occupation. 38 The same criteria and standards are used to determine whether the 
position is a specialty occupation and whether the beneficiary is qualified to work in the 
specialty occupation. There are several mostly procedural differences which are discussed 
further in this volume. 39 

C. Authority 

1. Role of the U.S. Department of Labor (DOU 

DOL enforces the attestations made on the LCA as well as certain administrative, record­
keeping, and posting requirements associated with the LCA through its Wage and Hour Division 
(WHO). The petitioner makes attestations on the LCA regarding wages, benefits, and working 
conditions of both foreign and U.S. workers. 41 DOL generally certifies an LCA unless it is 
incomplete or contains obvious inaccuracies. 42 

See INA 214(i){ l ). 
39 A more comprehensive discussion of the E-3 classification can be found in Chapter 6, H-18 and E-3 Categories, 
Section F, Specialty Occupation (E-3) (2 USCIS-PM H.6(F)l. 
40 See INA 212(nl. The requirements of an LCA are discussed in Chapter 5, H·lB Portability [2 USCIS·PM H.S]. 
41 The LCA is filed on ETA Labor Certification Form 9035 or 903SE. 
42 See INA 212(n)(l)(G){ii). See 20 CFR 655.730(b). 
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U.S. worker, the LCA attestation system is designed to discourage U.S. employers from favoring 
H-18 employees over U.S. workers by providing for a post-certification enforcement system by 
DOL leading to possible fines, debarment, or both in the event of violations by an H-18 
employer. 45 

2. Role of the Department of Homeland Security (OHS) 

As part of OHS, U.S. Citizenship and Immigration Services (USCIS) )s responsible for overseeing 
the H-18 program. 46 This includes the creation of regulations and policy governing H-lB 
standards, as well as operational oversight. This also includes the adjudication of H-18 petit ions, 
monitoring the H-18 cap, developing training and quality assurance programs, and fraud 
prevention and identification. 

While DOL is the agency that certifies LCAs before they are submitted to USCIS, DOL regulations 
note that OHS (USCIS) is the department responsible for determining whether the content of an 
LCA filed for a particular H-18 petition corresponds to that petition. 47 

See INA 212{n)(2l(C). 
46 See INA 103. 
47 See iOCFR6SS.70S(b). USCIS accepts the employer's petition {Form 1-129. Petition for a Nonimmigrant Worker) 
with the DOL certified LCA attached. USCIS determines whether the petition is supported by an LCA which 
corresponds with the petjtion. whether the occupation named in the LCA is a specialty occupation. 

I I ) 
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~he Administrative Site Visit and Verification Program (ASWP) was established on July 22, 2009 
and is administered b the Fraud Detection and National Securit FONS Directorate within 

site inspections are not performed in cases where fraud is suspected, and are generally 
performed without notice. Examples of information verified through ASWP include the bona 
fides of the organization (or its existence), job offer, salary, and employment of the beneficiary. 
ASVVP site inspectors do not make decisions on immigration benefit petitions or applications. 

D. legal Authorities 

• INA lOl(a)(lS)(H)(i)(b) - H-18 definition 

• INA lOl(a)(lS)(E)(iii) - E-3 definition 

• INA 214(g) - Temporary workers and trainees; limitation on numbers 

• INA 214(i)(l) - H-18 and E-3 specialty occupation defined 

• INA 214(i)(2l - Qualifications for a specialty occupation 

• INA 214(i)(3); INA 214(1) - H-181 specialty occupation defined 

• 8 CFR 214.2(hl - Temporary employees 

• 8 CFR 212.7(c) - Foreign residence requirement and waiver of certain grounds of 
inadmissibility 

Chapter 2. General Filing Requirements 

A. Eligibility 
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An employer must file a Petition for a Nonimmigrant Worker (Form 1-129) requesting an H-18 
nonimmigrant worker at the proper filing location, with correct fee(s), signature, and 
accompanied by the following: 

• A certified Labor Condition Application (LCA); 

• Evidence that the petitioner is eligible to request H-18 classification; 

• Evidence that the job qualifies for H-18 classification; and 

• Evidence that the beneficiary qualifies to perform the duties of the specialty 
occupation.~ 
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Validity of Labor Condition Application (LCA) 

In general, 
.• ...... .. { 

I I I I p q p y p p p 
wage, and employment location(s) specified in the H-18 petition. 

C. Who May File 

D. Time of Filing 

The petitioner may not file earlier than six months before the date of actual need for the 
beneficiary's services.54 In addition, USCIS may not approve the petition earlier than six months 
before the date of actual need for the beneficiary's services.55 For example, if the cap has been 
fi lled for the present fiscal year, beneficiaries subject to the cap are unable to start employment 
until October 1st since that is the first day of the new fiscal year when new H-18 numbers are 
again available. However, petitions requesting an October 1st employment start date may be 
fi led no earlier than April 1st. 

Eligibility at Time of Filing 

In general, a petitioner must establish eligibility for the benefit sought at the time of fil ing.56 

52 See INA 214(c) and 8 CFR 214.2(hl{2l{i){Fj( l l . For H-1B petition filing requirements for U.S. employers and 

~ ific Beneficiary Requirements [2 USCIS-PM H.41. 

See 8 CFR 214.2[hl{9l( i)j8) . 
55 See 8 ( FR 214.2[hl{9)(i)!B). 
56 See 8 CFR 103.2[b)( l ). 
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However, the regulations provide an exception to one of the specific beneficiary requirements 
(H-18 licensing requirement) that permits petitioners to establish a bene!iciary's licensing 
eligibility prior to approval of a petition as opposed to the time of fil in~. 5'1 

E, Filing Location 

1. H-18 Filing Location 

The petitioner must file with the USCIS location with jurisdict ion over H-18 petitions in the 
geographic area of intended employment. 58 Requests for premium processing are filed at the 
same location as requests for regular processing. 59 

The most recent instructions to the Form 1-129. Petition for Nonimmigrant Worker (H-18 
petition} specify the filing locations for each state. 60 

2. Filing Jurisdiction for Multiple Work !Location~ 

kes place in different locations within the 
same state or in different states, the state where the petitioning company or organization's 
primary office is located determines the appropriate location to send the petition, regardless of 
where in the United States the various worksites are located. For example: 

• If the beneficiary will work in Arizona and Texas, and the petitioning company's primary 
office is in New York, then USCIS treats New York as the workplace for filing location 
purposes. 

• If the beneficiary will work at multiple locations in Florida, and the petitioning 
company's primary office is in California, then USCIS treats California as the workplace 
for filing purposes. 

If the beneficiary works at a home office, USCIS considers the home office a separate and 
distinct work site _location!. 

57 
See 8 CFR 214.2(h)(4)(v)(4). For more information on licensing requirements, see Chapter 5, H-18 Portability[~ 

USCIS-PM H.5). 
58 Currently, H-18 petitions are filed either at the Vermont or California Service Center, depending on the state of 
intended employment. Petitions that are exempt from the cap must be filed with the California Service Center, 
regardless of the geographic area of intended employment. 
59 For specific Service Center locations and addresses, see the form instructions. 
60 Since June 5, 2009, USCIS provides information regarding the proper filing locations in the instructions to the 
respective petitions and appl ication forms on the USCIS website. See 74 FR 26933, 26933-26941 (June 5, 2009) 
(interim rule). 
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3. Work in More than One Location 

11 ·~~ 
there will be more than one workplace, a detailed itinerary must accompany the petit ion. 61 

The LCA must cover each workplace. For example, if there are two work locations, a petit ioner 
may either: 

• file one LCA covering both places of intended employment; or 

• File two separate LCAs covering each location. 

4. H-18 Extensions 

Petitioners must file H-18 petitions seeking an extension of stay with the USCIS office -with 
that has jurisdiction over H~ ~~ petitions in t~e _geographjc ar~a of intended employment, . 

S. E-3 and H-181 Specialty Occupation Petitions 

E-3 and H-1B1 petitions seeking a change of nonimmigrant status or an extension of stay are 
fi led at the Vermont Service Center regardless of the place of intended work. 

F. Fees 

Petit ioners must file the H-1B petition with the appropriate filing fees. In addit ion to the base 
fi ling fee, there are addit ional fees. Spouses and children of H-1B beneficiaries are not subject 
to these additional fees. H-1B fees include: 

61 See 8 CFR 214.2(h)(2)( il(Bl. 
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• An American Competitiveness and Workforce Improvement Act o 

~ 

•_ Fraud Prevention and Detection !Fee; and, 

• Public Law 114-113 fee of $4.000 for petitioners who employ 50 or more employees in 
the United States and more than 50% of those employees are in H-18 or L-1 
nonimmigrant status; and must be submitted with a request for initial H-18 status or a 
request for a beneficiary already in H-18 status to change employers. 

1. Base Fee 

The petition base fil ing fee, as indicated in the form, is required for all H-18 petitions. 62 

2. American Competitiveness and Workforce Improvement Act of 1998 (ACWIA) Fee 

The ACWIA fee applies to any non-exempt petitions filed with USCIS, 63 and the petitioner or its 
representative must pay the fee. The H-18 beneficiary may not pay the fee directly or 
indirectly.64 If the beneficiary paid the fee, USCIS may deny the petition and the employer may 
be subject to civil monetary fines, 

ACWIA requires an H-1B petitioner to pay an additional filing fee for: 

• An initial ~ f H-1B status; 

• A first xtension of stay; or 

• Authorization to change employers. 65 

If one of the above three conditions applies, the petition is subject to the ACWIA fee, unless 
one of the exemptions discussed below applies. 

62 Current fees are available on www.uscis.gov/forms. 
63 This fee is effective as of December 8, 2004. 
64 See 20 CFR 655. 731(c)( l O)(ii). 
65 See 8 CFR 214.2(h)(19). 
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The ACWIA fee depends on the number of full-time equivalent positions the petitioner employs 
in the United States. The following table provides a list of the required fee amounts under 
ACWIA. 

American Competitiveness and Workforce Improvement 
Act of 1998 (ACWIA) Fee Requirements 

Number of Full time Employees 

More than 25 

25 or Less 

Full-Time Equivalence 

Fee 

$1,500 

$750 

The fee determination turns on the number of full-time equivalent employees (FTEs) 66 and not 
the absolute number of employees. 

For example, if the petitioner employs 26 people, but can demonstrate that of those 
persons work part-time for no more than 20 hours a week, then the petitioner employs 25 
FTEs, and the lower ACWIA fee is appropriate. The burden is on the petitioner to demonstrate 
some employees work part-time. 

Exemptions from the ACWIA fee 

Certain petitioners are always exempt from payment of the fee. 67 The following organizations 
are not required to pay the ACWIA fee: 

• An institution of higher education as defined in 20 U.S.C. 1001/a);fill 

• A nonprofit entity that is related to or affiliated with an institution of higher 
education;§ 

• A nonprofit research organization or governmental research organization;ZQ 

66 See 20 CFR 655.736(a)(2). 
67 

See 8 CFR 214.2(h)(19Hiiil. 
68 See 8 CFR 214.2(h)(8)(ii)(F)(l). 
69 See 8 CFR 214.2(h)(8)(ii)(F)(2) and 8 CFR 214.2(h)(19)(iii)(B). 
70 See 8 CFR 214,f2+(h)-(19Hiii)(C). The definition of the terms "nonprofit research organization" and "governmental 
research organization" for the purposes of the ACWIA fee-exemption has been adopted for purposes of the AC21 
H-1B cap exemption at 8 CFR 214.2(h)(8)(ii)(F)(3). 
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• A primary or secondary educational inst itution;Z! or 

The ACWIA fee is also not required in the following circumstances:73 

• A petitioner is filing its second or subsequent request for an extension of stay for an H-
18 beneficiary; 

• The filing is an amended petition that does not contain any requests to extend the 
validity of the petition it seeks to amend; or 

• A petition is filed to correct a USCIS error. The ACWIA fee exempt petition, however, 
may not contain any requests to extend the validity of the petition it seeks to correct, 
unless the USCIS error involved the validity dates. 

3. Fraud Prevention and Detection Fee 

The petitioner must also pay a Fraud Prevention and Detection Fee of $500 to: 

• Initially obtain H-18 nonimmigrant classification i including H-182 and H-1B3), &F 

•_ Obtain authorization for an H-18 nonimmigrant to change employers.74
~ 

Exemptions for the Fraud Prevention and Detection Fee 

The Fraud Prevention and Detection Fee is not required for petitions for: 

• H-181 (Chile or Singapore) 7
~ 
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If the beneficiary is changing status from L-1 (lntracompany Transferee) to H-18 with the same 
employer, the $500 fraud fee is required because the change is an init ial approval of H-18 
classification. 

Public Law 114-113 ee 

A $4,000 applies to peti tioners who employ 50 or more employees in the United States and 
more than 50% of those employees are in H-18 or L-1 nonimmigrant status. This fee must be 
submitted with a request for initial H-18 status or a request for a beneficiary already in H-18 
status to change employers.ril 

76 see Zo EB 23775 23226 /Mays 2oosl 

~"'"""A"'"" 1', 1010 aod s.,o,mb" 30, 10ts, <he Em•~'"'' s,.,1,meowl A""'""'" foe eo,J 
Security Act. Pub.L. 111-230 (August 13. 2010). as amended by Pub. L. 111-347 (January 2. 201 l l required an 
additional $2.000 fee on H-1B petitions if the petition requested an initial approval of H-18 status or authorization 
to change employers or if the petitioner employed 50 or more employees in the United States. and more than 50% 
of those employees are in H-18 or L-1 status. As originally enacted Pub.L 111-230 would have sunset on 
September 30. 2014. However. on January 2. 2011 President Obama signed Public Law 111-347. Title Ill. section 
302 of that law extended applicability of the fee through September 30. 2015. 
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1. Effect of a Prior Petition Approval 

Evidence of prior approvals submitted with a subsequent new petition does not serve as the 
basis for future eligibili ty. The petitioner must provide sufficient documentation to establish 
current eligibility.80 USCIS is not required to approve a petition based on a prior approval. 
Instead, officers must fully review the new petition to determine eligibility. 

Officers may review the prior approval of an H petition when considering eligibility for the 
benefit sought. For example, in a petition accompanied by a request for an extension, an officer 
;may ~ake into consideration the prior approval absent indications of fraud or error. However, 
the petitioner must still demonstrate eligibility for the extension. 

2. Mult iple Petitions Using the Same LCA 

A petitioner may fi le an LCA for multiple H-18 beneficiaries. The petitioner may also file 
multiple petitions at different times as the names of beneficiaries become known, and use 
copies of the same LCA until al l of the openings covered by the LCA have been fi lled. Each 
subsequent petition must reference the petition number(s) of all previously filed petitions using 
that LCA. Once the petitioner has used all posit ion numbers, tl=te-the LCA may no ionger be used 
to support additional petitions.t,ei:~~,.t fufl.her use the LCI\., 81 

3. Multiple Petitions by an Employer 

~n employer generally may not fi le more than one H-1B petition on behalf of the same 
beneficiaryr in the same fiscal year (October 1-September 30), 
__________ _.f the foreign national is subject to the H-18 cap or seeks one of 

the 20,000 master's or higher degree exemptions.g When cap numbers are in high demand 
and USCIS conducts a random selection to allocate H-18 visas, this rule prevents petitioners 
from attempting to obtain an unfair advantage in favor of their beneficiaries. 

If USCIS denies an H-18 petition, on a basis other than fraud or misrepresentation, the 
employer may file a second H-18 petition on behalf of the same beneficiary subject to cap 
availability. 

so See Matter of Church Scientology International, 19 l&N Dec. 593, 597 (Comm. 1988). 
81 See 8 ( FR 214.2(h)(4)( i)IB)(3). 
82 See 8 CFR 214.2{h)l2l( i)(G) 
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A petitioner may file more than one petition for the same beneficiary if the petitioner is able to 
demonstrate a legitimate business need to file more than one petition on behalf of the same 
beneficiary. 83 

4. Concurrent Employment- Multiple Employers 

Multiple petit ioners may employ an H-18 beneficiary at any given t ime. However, there must 
be separate H-18 petit ions filed and approved for each H-18 employer. Multiple U.S. employers 
may file a single petition through an agent filing on behalf of the petitioners as their 
representative. 

H. Amended Petitions 

An amended petition is required whenever there is a material change in the terms and 
conditions of employment or the beneficiary's eligibility as outlined in the original approved 
petition. 84 When the petitioner continues to employ the beneficiary, the petitioner must 
- ile an.El-amended petition with4fle USCIS, 

The amended petition must include the appropriate fee and all required supporting 
documentation including, but not limited to, a new LCA corresponding with the amended 
petition. An amended petition is not required for minor, immaterial changes in the terms and 
conditions of employment. The petit ioner should notify USCIS of minor, immaterial changes 
when filing any extension of stay petition on the beneficiary's behalf. 

1. Material Changes 

• he H-1B nonimmigrant's employment location)~ and 

• - he H-1B nonimmigrant's duties from one specialty occupation to another. 
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• Specialty occupation,_-LCA, or employer requirements 

e-Beneficiary qualifications 

Specialty Occupation Requirements87 

An H-18 beneficiary must perform services in a specialty occupation, or as a fashion model of 
distinguished merit and ability, or related to a Department of Defense (DOD) cooperative 
research and development project or coproduction project.88 A petitioner must file an 
amended petition when there is a material change in the beneficiary's duties from those 
described in the petition and any associated documents;; ,upon which USCIS based the approval 
of the petition. This would encompass any signif icant changes in job duties including, but not 
limited to, promotions or demotions that :Would i also materially alter any term or condition of 
the beneficiary's employment from those described in the approved petition. 

Beneficiary Qualifications89 

The beneficiary of an H-18 petition must meet the requirements90 for the occupation.91 

Petitioners must provide evidence concerning the duties to be performed by the prospective 
beneficiary, as well as the identity. physical location, and credentials of the individual(sl who 
will supervise the foreign worker. In addition. petitioners must also submit evidence of 
compliance with applicable state requirements. 

DHS may grant an individual H-1B nonimmigrant status despite his or her inabili ty to obtain a 
required license in the United States. This temporary exception to the licensure requirement is 
for individuals who are substantively qualified for licensure but who cannot not obtain such 
licensure due to requirements for a Social Security number. employment authorization. or due 
to another "similar technical reguirement."2£ Petitioners filing H-18 peti tions on behalf of such 
beneficiaries must submit evidence from the relevant licensing authority indicating that the 

81 See INA 214(i){ l ). 
88 See INA 101(al{1Sl(H){i)(b). 
89 See INA 2140)(2). 
90 See INA 101(a){1Sl(H)(jl(b}. 
9 1 See INA 214(i)(2). 
92 See 8 CFR 214.2(h){4)(v)(C)[2)(i). 
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only obstacle to the beneficiary's licensure is the lack of a Social Security number. the lack of 
employment authorization. or the inability to meet a similar technical requirement.~ 

Petitions for such unlicensed H-1B beneficiaries may be approved for up to 1 year.~ 
Thereafter. an H-lB petition filed on such a beneficiary's behalf may not be approved unless the 
required license has been obtained. the beneficiary is employed in a different position that 
requires another type of license. or the beneficiary is employed in the same occupation but in a 
different location that does not require a license.22 See final 8 CFR 214.2(h)(4)(v)(C)(3). 

If a beneficiary wi ll perform work in an occupation that typically requires a license. a beneficiary 
maw work without a license only if it is otherwise consistent with applicable state licensure 
requirements and exceptions to such requirements. In such cases. DHS may grant H-1B 
classification if the evidence demonstrates that the unlicensed H-lB nonimmigrant may fully 
perform the duties of the occupation under the supervision of licensed senior or supervisory 
personnel. 

_If an occupation requires a state or local license for the beneficiary to perform fully the duties 
of the occupation, the beneficiary must have that license prior to approval of the petition. 96 

For example, if an H-1B beneficiary works in an occupation that requires licensing and the 
beneficiary is required by law to obtain a new or additional license, (not including a renewal of 
an existing license) this would constitute a material change in the beneficiary's eligibility, 

LCA Requirements97 

An employer must file an LCA with DOL prior to the employer submitting a petition for an H-1B 
worker to USCIS. 98 By completing and signing the LCA, the employer attests- to several 

,bligations, including the wages and benefits, and working conditions provided 
to U.S. workers and the nonimmigrant workers. 

USCIS reviews the information submitted on the H-1B petition and the certified LCA along with 
supporting evidence submitted by the petitioner to determine whether the job meets the 
requirements of a specialty occupation, whether the qualifications of the prospective H-1B 
worker meet the statutory and regulatory requirements, and whether the content of the 
certified LCA corresponds with the petition under review. 

93 See 8 CFR 214.2(h)(4)(v)(C)(2l(ii). 
94 

See 8 CFR 214.2(hll4llv)(Clf2). 
95 See 8 CFR 214.2{h){4HvHC){3l. 
96 See 8 CFR 214.2fh){4)(v)(Al. 
97 

See INA 212(n)(l) and INA 212(t)(l). 
98 See INA 212(n)( l). 
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A petitioner must fi le an amended or new H-18 petition if the H-18 employee is changing his or 
her place of employment to a geographical area requiring a corresponding LCA to be certified 
to USCIS. even if a new LCA is already certified by the U.S. Department of La bor and posted at 

I 
A petitionerl . ._ __________ F-"-'= 

fi le an amended or new H-18 petition before placing an H-18 employee at a new place of 
employment not covered by an existing, approved H-18 petition and corresponding LCA., Once 
a petitioner properly files the amended or new H-18 petition, the H-18 employee can 
immediately begin to work at the new place of employment, provided the requirements of INA 
214(nl are otherwise satisfied. The petitioner does not have to wait for a final decision on the 
amended or new pet ition for the H-18 employee to start work at the new place of remployment. 
USCIS will exercise its discretion to accommodate petit ioners who need to come into compliance 
with Simeio as follows: 

- safe harbor period: If a pet itioner wishes, notwithstanding the above statement of 
discretion. to file an amended or new petition to request a change in the place of 
employment that occurred on or before the Simeio decision, the petitioner may file an 
amended or new petition by January 15, 2016. USCIS will consider fi lings during this safe 
harbor period to be timely for purposes of the regulation and meeting the definit ion of 
"nonimmigrant alien" at INA section 214(n)(2). Note: See the additional guidance in the 
table below for situations where a petitioner must file an amended or new petition. 

• Post-Simeio changes in the place of employment requiring certification of a new LCA: 

o If a petitioner did not file an amended or new petit ion for an H-18 employee 
who moved to a new place of employment (not covered by an existing. approved 
H-18 petition) by January 15, 2016 (dead line for fil ing) after the date of 
publication of Matter of Simeio Solutions. LLC (April 9. 2015). the petitioner is 
out of compliance with DHS regulations and the USCIS interpretation of the law. 
and thus subject to adverse action. Similarly, the petitioner's H-18 employee will 
not be maintaining nonimrnigrant status and will also be subject to adverse 
action. 

o If the change in the place of employment (not covered by an existing. approved 
H-18 petition) occured on or after August 19. 2015. then the petitioner must fi le 
an amended or new petition before the employee begins working at the new 
location. 

Employer Requirements100 

99 See Motter o{Simeio Solutions, LLC, 26 l&N Dec. 542 (AAO 2015}. 
100 See INA lOl(ai(lS}(H){i){bl, 214(cl(l), illln1J11 and 212(nl{2)(Cl(vii). See 8 CFR 214.2(h){4lliil. 
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USCIS approves each petition for the specific employer-employee relationship101 stated in the 
original petition. _Any material change in the terms and conditions of employment from the 
employer-employee relationship stated in the original approved petition would require an 
amended petition. 

2. Non-Material Changes 

The following do not affect eligibility and do not require an amended petition: 

• ~hort-term, intermittent placement at another worksite, provided there are no changes 
in the terms and conditions of the H-1B worker's employment that may affect eligibility 
for H-1B classification:102

1 

• A change in the petit ioner's name with no other changes; 

• A move within an "area of intended employment." If a petit ioner's H-18 employee is 
simply moving to a new job location within the same area of intended employment, a 
new LCA is not generally required.104 Therefore, provided there are no changes in the 
terms and conditions of employment that may affect eligibility for H-18 classification, 
the petitioner does not need to file an amended or new H-18 petit ion. However, t he 
petitioner must still post the original LCA in the new work location within the same area 
of intended employment. For example, an H-18 employee presently authorized to work 
at a location within the New York City metropolitan statistical area (NYC) may not trigger 
the need for a new LCA if merely transferred to a new worksite in NYC, but the 
petitioner would still need to post the previously obtained LCA at the new work 
location.105 This is re uired re a rd less of whether an entire office moved from one 
location nother within NYC, or just the one H-18 
employee; ;or 

• A transfer from one branch of a firm to another branch of a firm with no change in 
worksite location, where the duties remain the same, but the petitioning firm remains 
the employer. A location is considered to be a "non-worksite" if: 

101 For detailed discussion of the requirements of "employer-employee relationship," see Chapter 3, Specific 
Petit ioner Requirements 12 USCIS-PM H.3). 
102 

10
• See INA 212(nl(4) and 20 CFR 655.734. 

l OS See 20 CFR 655.734. 
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o The H-1B employees are going to a location to participate in employee 
developmental activity, such as management conferences and staff seminars; 

o The H-1B employees spend litt le time at any one location; or 

o The job is "peripatetic in nature," such as situations where their job is primarily 
at one location but they occasionally travel for short periods to other locations 
"on a casual, short-term basis, which can be recurring but not excessive (i.e,, not 
exceeding 5 consecutive workdays for any one visit by a peripatetic worker, or 
10 consecutive workdays for any one visit by a worker who spends most work 
time at one location and travels occasionally to other locations)."-106 

• Under certain circumstances, a petitioner may place an H-18 employee at a new 
worksi te for up to 30 days, and in some cases 60 days (where the employee is still based 
at the "home" worksite); or 

e-_ A change in ownership structure that of the petit ioner 
where: 

o The new corporate entity succeeds to the interests and obligations of the 
original petitioning employer; 

o The new corporate entity assumes all of the immigration-related assets and 
liabilit ies of the previous entity with regard to that beneficiary, including its LCA 
obligations, and 

o The terms and conditions of employment remain the same but for the identity of 
the petit ioner . .1°

7 

Chapter 3. Specific Specific Eligibilit~ Requirements I 

~n general, to qualify for an H-1B visa a petitioner must: 

• Establish that the petitioner is a U,S, employer; 

• Submit a certified Labor Condition Application (LCA) that corresponds to the petition; 

106 See 20 CFR 655. 715, 

'"' See INA 214(cl(10) and 20 CFR 655.730(e)(l l(iv). 
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• Establish that the offered position is a specialty occupation;-aoo 

•_ Establish a val id employer-employee relationship; and 

• !Establish that the beneficiary is qualified to perform the duties of the proffered specialty 
occupation.~ 

A. U.S. Employer Requirement 

1. U.S. Employer 

An H-18 petition may be filed by a U.S. 
employer. A U.S. employer is defined as a person, firm, corporation, or other association, or 
organization in the United States which meets all of the fol lowing criteria: 

• Engages a person to work within the United States; 

• Has an employer-employee relationship with the H-18 beneficiary, as indicated by the 
fact that it may hire, pay, fire, supervise, or otherwise control the work of any such 
employee; and 

• Has an Internal Revenue Service Tax Identification Number.108 

When meeting the second criterion, above, a U.S. employer must establish that a valid 
employer-employee relationship will exist between the U.S. employer and the beneficiary 
throughout the requested H-18 validity period. 

The U,S, employer must ___ stablish that the requisite employer-employee relationship 
exists or will exist in situations where the beneficiary is placed at a worksite that is not operated 
by the petitioner (third-party placement). 

2. U.S. Agents and the Employer Requirement 

Agents may file H-18 petitions where: 

• The workers are traditionally self-employed; 

108 See 8 CFR 214.2(hl(4Hiil. 
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• The workers traditionally use agents to arrange short term employment on their behalf 
with numerous employers; or 

• A foreign employer -is responsible for complying with all of the employer sanctions 
provisions under OHS regulations and the INA.109 

~ petition filed by an agent performing the function of an employer must guarantee the wages 
and other terms and conditions of employment by contractual agreement and include an 
itinerary of definite employment.I 

employers and the beneficiary 

• A complete itinerary that specifies the dates of each service or engagement; 

• The names and addresses of the actual employers; and 

• The names and addresses of the locations where the beneficiary will be working. 

B, Labor Condition Application 

A Labor Condition Application (LCA) must be submitted with nearly all H-18 petitions. The LCA is 
a statement fi led with the U.S. Department of Labor (DOL) by a prospective H-18 employer 
certifying that: 112 

• The beneficiary hired in a specialty occupation (or as a fashion model of distinguished 
merit and ability) ~ill be paid at least the same wage paid by the employer to all other 
individuals with similar experience and qualifications for the 
specific employment in question or the prevailing wage for the occupation in the area of 
employment, whichever is greater; 

• The petitioner will provide the beneficiary with working conditions that have no adverse 
effect on other similarly employed persons; 

109 See 8 CFR 214.2(h)(2)(i)(F)(3). 
™' See 8 CFR 2H.20lH2HiHFHll. 
~ See 8 CFR 214.2!1'1){4Hiil. 
112 See INA 212(n)(l). 
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• No strike or lockout is in progress in the named occupation at the place of employment: 

• The employer has provided notice of the filing of the LCA to the bargaining 
representative of the employer's employees, or, if there is no such representative,. has 
posted notice of the LCA's fil ing in conspicuous locations in the employer's 
establishment(s) in the manner required by DOL ! 

and 

• If the employer is a dependent employer, 114 no U.S. worker has been or will be 
displaced as a result of the H-1B beneficiary's employment. 

Certain employers, including willful violators and dependent employers, must make additional 
attestations relating to the non-displacement of U.S. workers. us A willful violator is an entity 
that DOL finds to have intentionally not complied with LCA attestations or other DOL 
requirements. An H-1B dependent employer is an employer: 

• With 7 or more H-1B employees who has 25 or fewer full-time equivalent employees 
(FTE); 

• With more than 12 H-1B employees who has 26-50 FTEs; or 

• With 15 percent of the workforce as H-1B employees who has 51 or more FTEs. 116 

An LCA is not required for H-1B employees who will be working in a Department of Defense 
project. 

An LCA may be valid for a period up to three years.117 

The LCA, which may be a photocopy of the original, !must be valid for the period of t ime 
requested for the petition. The dates of intended employment for init ial petitions cannot 
extend outside the dates on the LCA. 118 This generally applies to extension of stay petitions 
from the same employer as well. 119 

114 
See INA 212(nl(3)(A). 

115 See 20 CFR 655. 736-739. 
116 See 20 CFR 655. 736. 
111 See 20 CFR 6SS. 7S0(al. 
118 See 8 CFR 214.2(h)(9}jiii){A)(l ). 
119 8 CFR 214.l(c)(4) allows USCIS the discretion to excuse a late extension of stay fil ing. This regulatory provision 
would be rendered meaningless if USCIS did not interpret 8 CFR 214.2{h)(9){iii)(A)(i} to permit acceptance of a late-
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Multiple unnamed beneficiaries may be included on the LCA, however, the petitioner must 
reference, by file number, all previously approved petit ions that used the same LCA. Once a 
position on the LCA has been used for a specific beneficiary, the position cannot be used for 
another beneficiary. This is true even if the original beneficiary leaves the job permanently 
before the LCA expired. 

3. Inability to Obtain LCA 

In general, there is no exception from the requirement that a petit ioner submit a certified LCA 
with the H-1B petition. USCIS rejects or denies petitions thati::::l:lollQ! have certified LCAs. 

Under certain extraordinary circumstances as coordinated with DOL, former INS temporarily 
allowed the LCA fil ing to occur after the initial peti tion filing. These circumstances included the 
Federal government shutdown in 1996 in which DOL was unable to issue LCAs and 2..,DOL 
technical system failure which only allowed for screen prints. 120 USCIS maintains the discretion 
in certain extraordinary circumstances, like a Federal government shutdown, to temporarily 
allow for the late filing of an LC 121 

C. Position Must Be a Specialty Occupation 

Certification of an LCA by DOL does not mean that the posit ion is a specialty occupation. Only 
USCIS can determine whether the position meets the criteria for a specialty occupation. 

A specialty occupation is an occupation that requires both: 

• Theoretical and practical application of a body of highly specialized knowledge, and 

• Attainment of a bachelor's or higher degree in t he specific specialty (or its equivalent) as 
a minimum requirement for entry into the occupation in the United States. 122 

filed LCA as well. Example: USCIS decides, in its discretion, to accept a late-filed EOS where the lateness of filing 
was due to ineffective assistance of counsel. USCIS has the discretion to accept a late-filed LCA as well. 
120 The adjudications function of the former INS was not shutdown during that period, and former INS continued to 
accept H·lB petitions. 
121 In 2013, USCIS issued an alert notifying the public that USCIS considered the government shutdown an 
extraordinary circumstance. In this situation, USCIS excused the late fi ling of H-1B extension of stay or change of 
status requests due to the extraordinary circumstances, if the petitioner met all other applicable requirements. 
See the USCIS website for more information. 
122 See INA 214(i){l}. See 8 CFR 214.2(h)j4}(iil. 
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A specialty occupation is further defined in the regulations as an occupation which ~1+fe-£ 

reciuires the theoretical and practical application of a body of highly specialized knowledge in 
such fields of human endeavor including, but not limited to: 

• Architecture; 

• Engineering; 

• Mathematics; 

• Physical sciences; 

• Social sciences; 

• Medicine and health; 

• Education; 

• Business specialties; 

• Accounting; 

• Law; 

• Theology; and 

• The arts. 

• The occupations must also require the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 123 USCIS shouid not make determinations ,oiei based on a ob titie but 

rather iook dt the cietiliied cie~criotion of the duties. 

1. Determining if the Proposed Employment Is a Specialty Occupation 

USCIS considers all of the facts surrounding the petition in determining whether the 
employment is a specialty occupation, including: 

123 See 8 CFR 214.2(h)(4)(ii). 
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• The nature of the petitioner's business or industry practice; and 

• A detailed description of the duties the employee is to perform. 

USCIS recognizes DOL's Occupational Outlook Handbook (OOH) as one authoritative source on 
the duties and educational requirements of the wide variety of occupations that it addresses. 
However, the OOH is not determinative. USCIS also considers other sources provided by the 
petitioner. In reviewing this information, officers should know that: 

• ~ Goccupations i•------=c.l!.vol:!!I!.!vi.e-- nd job ti tles themselves 

------:!.!h2!an=e• and 

• A single factor, such as the job tit le or salaryL does not by itself determine 
hether the position qualifies as a specialty pccupation( 

2. Specialty Occupation Criteria 

o qualify as a specialty occupation, the position must meet at least one of 
the following criteria:124 

• A bachelor or higher degree or its equivalent is normally the minimum requirement 
for entry into the particu lar position; 

• The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by a person with a 
degree; 

• The employer normally requires a degree or its equivalent for the position; or 

• The nature of the duties is so specialized and complex that the knowledge required 
to perform the duties is usually associated with the attainment of a bachelor's or 
higher degree. 

The degree must be in the specific specialty directly related to the H-18 position, unless the 
petitioner demonstrates that an alternative, closely related specialty degree applies to the 
position. 

124 
See 8 CFR 214.2(h)(4l(iii)(A) . 
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Officers must not solely rely upon the position title. In order to determine if the position sought 
is a specialty occupation, the officer must evaluate the duties of the employee. The 
understanding of the duties and how the position fits into the petitioner's organization is 
relevant o determining whether the position is a specialty occupation. Officers must 
evaluate !he duties of the position against the four criteria listed above< with the understanding 
thdl _the required : degree: is a bachelor's or higher degree in a specifi4pecialtvj or its 
equivalent. 

Bachelor's Degree Normally Required 

In order to meet the first prong, the position offered must normally require a person with at 
least a bachelor's degree in a specific specialty, or its equivalent, to perform the duties of the 
particular position. Officers may reference the OOH to ascertain the educational and/or 
experience requirements of positions and should try to match the proffered duties, not just the 
title of the occupation. 

A position quali fies as a specialty occupation when the petitioner establishes by a 
preponderance of the evidence that the particular position normally requires a bachelor's 
degree in a specific specialty, even if the occupation does not always require a bachelor's 
degree. When adjudicating whether a specialty occupation exists, the evaluation focuses on 
whether the knowledge gained through the course of study allows the beneficiary to perform 
the job duties, rather than focusing on the title of the degree or major. 

The statutory and regulatory language do~ not require that the body of highly specialized 
knowledge to be practically applied in performing the duties of the proffered position be 
limited to the attainment of a single, sole specialty in a discrete academic major. 

Degree Requirement 

• Industry Standard: Common to the llndustr~ 

In order to meet this second regulatory criterion, the petitioner must show that the statutory 
specialty degree requirement is an industry standard. The petitioner must present evidence to 
show that the posit ion offered or a parallel position is widely known in the petitioner's industry 
among similar organizations to require a person with at least a bachelor's degree in a specific 
specialty or its equivalent to perform the duties. This involves referring to companies of similar 
size and scope to the petitioner within the specific industry. 

Some factors considered when determining this criterion include evidence that the industry's 
professional association has made a degree a minimum entry requirement, letters or affidavits 
from firms or person~ in the industry attesting that such firms or people routinely employs and 
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recruit& only people with degrees, 125 and any other evidence that may establish the degree 
requirement as an industry standard. 

In certain professions, it will be very clear that this criterion has been satisfied 
A letter is not usually sufficient. however, if the letter does not specify 

that the degree must be in a specific specialty and the petitioner does not submit additional 
substantiating documentary evidence. 

• Complex or Unique 

In the alternative, a petitioner can show that a bachelor's degree is required by showing that 
the particular position is so complex or unique that only a person with at least a bachelor's 
degree in a specific specialty or its equivalent ~ an perform the position~ 
duties. 

Petitioner Normally Requires a Degree 

In order to show that a degree is required through this method, the petitioner must 
demonstrate that historically the person(s) who have performed the duties of the position for 
the petitioner have possessed at least a bachelor's degree in a specific field of study, or its 
equivalent. A petitioner may submit evidence that current or previous employees in the 
position or occupation have at least a bachelor's degree in the specific specialty, or its 
equivalent. 

The critical element is not the title of the position but 
whether the position or the duties normally require the theoretical and practical 
application of a body of highly specialized knowledge and the attainment of a bachelor's or 
higher degree in the specific specialty or its equivalent as the minimum for entry into the 
particular position- 126 Evidence may include, but is not limited to: 

• Resumes; 

• Copies of degrees or transcripts; or 

• Previous postings for this particular position. 

125 See Shanti, Inc. v. Rena, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. 
Supp. 1095, 1102 (5.0.N.Y. 1989)). 
126 See 8 CFR 214.2(h)(4Hiiil(A). 
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position, then that position may qualify~ s a specialty pccupation, 127 even if some people 
are employed or have been employed by the employer in that position ith an 
unrelated or lesser degree. Moreover, an H-1B beneficiary with an unrelated or lesser degree 
may qualify for the position if the evidence establishes that the beneficiary possesses the 
necessary equivalent experience required to perform the duties of the specialty occupation. 

Nature of Duties 

A petitioner may demonstrate that a degree in a specific specialty is required for the position by 
showing that the specific duties of the position are so specialized and complex that it usually 
requires knowledge acquired from minimum of a bachelor's degree in a 
specific specialty, or its equivalent A petitioner's statement ~Jone is not 
sufficient to meet the criterion under this requirement. The petitioner must provide 
independent documentation to corroborate the claim.128 

D. Employer-Employee Relationship 

1. Demonstrating the Employer-Employee Relationship 

Many factors affect whether a valid employer-employee relationship exists or will exist 
between the U.S. employer and the beneficiary throughout the requested H-1B validity period. 
Engaging a person to work in the United States is more than the act of paying the wage or 
placing that person on the payroll. In considering whether or not there is a valid employer­
employee relationship for H-1B purposes, USCIS must determine if the employer has a 
sufficient level of control over the employee. 

The regulations state that the existence of an employer-employee relationship is indicated "by 
the fact that it may hire, fire, pay, supervise, or otherwise control the work of [the] 
employee." 129 

The employer must be able to establish that it has the right to control over when, where, and 
how the beneficiary performs the job, The right to control the beneficiary is different from 
actual control. An employer may have the right to control the beneficiary's job-related duties 
and yet not exercise actual control over each function performed by that beneficiary. The 
employer•employee relationship hinges on the right to control the beneficiary. 

Although no single factor is decisive, the following factors are relevant to determine the 
employer-employee relationship: 

127 See 8 CFR 214.2(h)(4Hiiil(A)(l ). 
128 See Matter of Soffici, 22 l&N Dec. 158, 165 (Comm. 19981 (citing Motter of Treasure Craft of California, 14 l&N 
Dec. 190 (Reg. Comm. 1972)). 
129 See 8 CFR 214.2(hl(4Hiil. 
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• Location of the beneficiary's work. 

• Petitioner's supervision of the beneficiary. 

o On-site supervision. 

o Off-site supervision. 

• Method of supervision: weekly calls, routine reports to main office, site 
visits by supervisor 

• Petitioner's discretion over when and how long a beneficiary must work on a day-to-day 
basis; 

• Tools or instrumentalities needed for the beneficiary to perform the duties of 
employment provided by Petitioner; 

• Petit ioner's ability to hire, pay, and fire the beneficiary; 

• Peti tioner's evaluation of the work-product of the beneficiary, for example-use of 
progress or performance reviews; 

• Petitioner claims the beneficiary for tax purposes; 

• Any type of employee benefits; 

• Beneficiary uses petitioner's proprietary information to perform the duties of 
employment; 

•_Beneficiary produces an end-product that is directly linked to the petitioner's line of 
business; 

• Petitioner's right to control the manner and means in which the work product of the 
beneficiary is accomplished; and 

• Petitioner~ right to assign addit ional projects to the beneficiary. 

The common law is flexible about how to weigh these factors. The petitioner meets the 
relationship test, if, in the totality of the circumstances, the petitioner presents evidence to 
establish its right to control he beneficiary's employment-

Degree of Control 
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In assessing the requisite degree of control, the officer should review the nature of the 
petitioner's business and the type of work the beneficiary will perform. The petitioner must 
also establish that its control of the beneficiar"'sC:},mployment will continue to exist 
throughout the duration of the beneficiary's employment term with the petitioner. 

The following table provides examples of types of employments 
scenarios that may qualify .~-Q ·alid employer-employee relationships when he employer 
exercises control. bfficers will see a variety of situations and factors when reviewing an H-1B 
petition and must analyze each case on its own meritsj 

An invalid employee-employer relationship generally involves situations where the employer 
has no right to or actual control over the beneficiary's work, salary, benefits, or evaluations. A 
contract may indicate the petitioning employer's lack of responsibility and control over the 
beneficiary and beneficiary's work dut ies. The following table provides examples of types of 
employment with invalid employer-employee relationships where the employer has no control. 
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2. Documentation to Establish the Employer-Employee Relationship 

Initial Petition 

The petition must establish that the above elements will more likely than not continue to exist 
throughout the duration of the requested H-1B validity period. The petitioner may be able to 
demonstrate an employer-employee relationship by providing a combination of the following 
or similar types of evidence: 

• A complete itinerary of services or engagements that specifies the dates of each service 
or engagement, the names and addresses of the actual employers, and the names and 
addresses of the establishment, venues, or locations where the services will be 
performed for the period of time requested; 

• Copy of signed Employment Agreement between the petitioner and beneficiary 
detailing the terms and conditions of employment; 

• Copy of an employment offer letter that clearly describes the nature of the employer­
employee relationship and the services to be performed by the beneficiary; 

• Copy of relevant portions of valid contracts between the petitioner and a cl ient (in 
which the petitioner has entered into a business agreement for which the petitioner's 
employees will be utilized) that establishes that while the petit ioner's employees are 
placed at the third-party worksite, the petitioner will continue to have the right to 
control its employees 

• Copies of signed contractual agreements, statements of work, work orders, service 
agreements, and letters between the petitioner and the authorized officials of the 
ultimate end-client companies where the work will actually be performed by the 
beneficiary, which provide information such as a detailed description of the duties the 
beneficiary will perform, the qualifications that are required to perform the job duties, 
salary or wages paid, hours worked, benefits, a brief description of who will supervise 
the beneficiary and the beneficiary's duties, and any other related evidence; 
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• Copy of position description or any other documentation that describes the skills 
required to perform the job offered, the source of the instrumentalities and tools 
needed to perform the job, the product to be developed or the service to be provided, 
the location where the beneficiary will perform the duties, the duration of the 
relationship between the petitioner and the beneficiary, whether the petitioner has the 
right to assign additional duties, the extent of the petitioner's discretion over when and 
how long the beneficiary will work, the method of payment, the petitioner's role in 
paying and hiring assistants to be utilized by the beneficiary, whether the work to be 
performed is part of the regular business of the petitioner, the provision of employee 
benefits, and the tax treatment of the beneficiary in relation to the petitioner; 

• A description of the performance review process; or 

• Copy of the petitioner's organizational chart, demonstrating the beneficiary's 
supervisory chain. 

Extension Petitions 130 

An H-1B petitioner seeking to extend H-1B employment for a beneficiary must continue to 
establish that a valid employer-employee relationship exists and will continue to exist. The 
petitioner must provide evidence that the U.S. employer continues to have the right to control 
the work of the beneficiary. The petitioner may also include a combination of the following or 
similar evidence to document that it maintained a valid employer-employee relationship with 
the beneficiary throughout the initial H-18 status approval period: 

• Copies of the beneficiary's pay records (for example, leave and earnings statements, and 
pay stubs) for the period of the previously approved H-1B status; 

• Copies of the beneficiary's payroll summaries anddo~ Form W-2s, evidencing wages paid 
to the beneficiary during the period of previously approved H-1B status; 

• Copy of time sheets during the period of previously approved H-1B status; 

• Copy of prior years' work schedules; 

• Documentary examples of work product created or produced by the beneficiary for the 
past H-1B validity period (for example copies of: business plans, reports, presentations, 
evaluations, recommendations, critical reviews, promotional materials, designs, 
blueprints, newspaper articles, website text, news copy, photographs of prototypes, and 

130 
In this context, an extension petition refers to a petition filed by the same petitioner to extend H-1B status 

without a material change in the terms of employment. 
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any other related documents). The documentation must clearly authenticate the author 
and date created; 

• Copy of dated performance review(s); and 

• Copy of any employment history records, including but not limited to, documentation 
showing date of hire, dates of job changes. For example, promotions, demotions, 
transfers, layoffs, and pay changes with effective dates. 

If the determination is made that the petitioner failed to maintain a valid employer-employee 
relationship with the beneficiary throughout the initial approval period, or violated any other 
terms of its prior H-18 petition, USCIS may deny the petition and request for extension. 

E. Itinerary Requirement 

In all cases, if the petitionei: requires services to be performed I t more 
than one work location~ then the petitioner must submit an itinerary with 
the dates and locations of the services. If a U.S. agent files the petition as an agent 
performing the function of an employer. the agent petitioner must include an itinerary of 
definite employment. If an agent files the petition on behalf of mult iple employers, the 
petitioner must- ubmit a complete itinerary of serv ices or engagements that specifies: 

• The dates of each service or engagement, 

• The names and addresses of the actual U.S. employers, and 

• The names and addresses of the establishment, venues, or 

• Locations where the services will be performed for the period of time requested.132 

The itinerary is material evidence in that it assists USCIS in determining that: 

• The petitioner has concrete, non-speculative plans in place for a particular beneficiary; 

• The beneficiary is or will be performing duties in a specialty occupation; and 

• The beneficiary is not being and will not be benched (nonproductive t ime133 caused by 
conditions related to employment, such as lack of assigned work, lack of a permit, or 
studying for a licensing exam) without pay between assignments. 

131 See 8 CFR 214.2(h)(2l(il{Bl . 
132 See 8 CFR 214.2(h)(2Hil!F). 
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l. Petitioner's Need for the Services 

In general, officers may accept evidence of a petitioner's business plans and the staff it needs to 

grow its business, especially where the requested position aligns with a business plan. A 

petitioner that may on the surface appear not to have a need for a particular position because 

of its small size or relative newness might in fact have a critical need for that position in order 

to grow. 

However, the petitioner must meet itst-1:\e burden of showing that the position is consistent 

with both its current operations and its business plan for the future by a preponderance of the 

evidence. The position cannot be speculative in nature. The petitioner must have an immediate 

need for the positio~. and must establish eligibility for the benefit request at the time of fil ing 

and must continue to be eligible through ad judication. The petitioner cannot base the need on 

facts not rovided or based on future rowth which is im ossible to substantiate. 

USCIS may not 

approve a visa petition at a future date after the petitioner or beneficiary becomes eligible 

under a new set offacts.
134 

Officers may encounter ~ cases involving petitions filed by small businesses for 

beneficiaries with professional skills not normally associated wi th persons employed in such a 

business. For example, a petition for an ••-.-ertified Public Accountant (CPA) posit ion fi led 

by aA small :auto repair business or restaurant lmay not qualify. unless the petitioner 

demonstrates there is a specialty occupation position to be filled. The officer must assess 

whether the offered position would in fact be a CPA position or whether it is instead a 

bookkeeping, accounting, or auditing clerk position. 

If a family member or friend filed the petit ion USCIS may investigat~ie~ further in order to 

ensure that the petition was not filed merely as an accommodat ion to the beneficiary. The 

burden of proof falls on the petitioner to demonstrate the need for such an employee. 

After giving proper deference to the petitioner's business plan and legitimate operating needs, 

~lf.the officer does not believes the petitioner has established by a preponderance of the 

~ that a legitimate need exists, the officer may deny the petit ion because the 

petitioner has failed to demonstrate that the beneficiary wi ll be employed in-is 

a qualifying specialty occupation. 

133 See DOL Fact Sheet 621. 
134 See Matter of Michelin Tire Corp., 17 l&N Dec. 248 (Reg. Comm. 1978). 
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)t is not necessary that an H-1B or E-3a peti t ioner demonstrate an ~ability to pay~the required 
wage because it is not part of the H-1B or E-3 regulations as required for employment-based 
immigrant visa petitions. 135

..:. 
136 [ hat means that a petitioner need not demonstrate that it has a 

certain minimum amount of income or assets to pay the wage stated on the LCA, unlike what is 
generally required for employment-based immigrant visas. However, an officer may request 
evidence of financial ability if the financial condition of the petitioner calls into question 
whether the peti tioner intends to offer viable employment to the beneficiary. The 
financial standing of the petitioner, when taken in consideration with other factors, may 
indicate that the petition doesi5 not include a valid job offer. Other factors that an officer may 
examine include, but are not limited to: 

• The nature of the petitioner's business; 

• The relationship between the beneficiary and the owners or officers of the petitioner; 
and 

• The petitioner's :immigration filing )listory. 

3. Payment of Return Transportation Costs 

If the H-18 employer terminates the employment of the H-18 employee before the validity of 
the petition approval expires, the employer is liable for the reasonable costs of return 
transportation to the H-18 employee's home country. 137 A terminated H-18 employee who 
does not receive return transportation home has a cause of action against the former employer 
and may file suit for that amount. 

m See 8 CFR 204.S(g)(2). 
B G See 8 CFR 204.S(g)(2l. 
137 See INA 214(cl(S)(A}. 
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Chapter 4. Specific Beneficiary Requirements 

The H-1B beneficiary must be qualified to engage in the specialty occupation, The petitioner 
must submit one of the following to show that the beneficiary possesses the minimum 
requirements for entry into the field: 

• A U.S. bachelor's or higher degree required by the specialty occupation from an 
accredited college or university; 

• A foreign degree determined to be equivalent to a U.S. bachelor's or higher degree 
required by the specialty occupation from an accredited college or university; 

• An unrestricted state license, registration, or certification, which authorizes the 
beneficiary to fully practice the specialty occupation and be immediately engaged in 
that specialty in the state of intended employment. 

The petitioner may also submit a combination of: 

• Education, specialized training, or progressively responsible experience that is 
equivalent to completion of a U.S. bachelor's or higher degree in the specialty 
occupation demonstrating that the beneficiary is qualified to perform the duties of the 
specialty occupation, and 

• Recognition of expertise in the specialty occupation through progressively responsible 
positions directly related to the specialty.141 

A. Initial Documents 

The petit ioner is required to provide documentary evidence to establish that the beneficiary is 
qualified to perform the services in the pertinent specialty occupation. 142 

141 
See 8 CFR 214.2(h)(4l(iii)(C). 

142 
See 8 CFR 214.2(h}(4HivHAl. 
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School records, diplomas, degrees, affidavits, declarations, contracts, and similar 
documentation submitted must : 

• Reflect periods of attendance, courses of study, and similar pertinent data, and 

• Be executed by the person in charge of the records of the educational or other 
institution, firm, or establishment where the beneficiary acquired the education or 
training. 143 

Affidavits or declarations made under penalty of perjury submitted by present or former 
employers or recognized authorities certifying as to the recognition and expertise of the 
beneficiary must: 

• Specifically describe the beneficiary's recognition and ability in factual terms; and 

• ~ ~he expertise of the affiant and the manner in which the affiant 
acquired such information.144 

A petitioner may submit copies of the academic transcripts that are associated with any 
academic diploma, and likewise, copies of whatever documentation and records correspond to 
training that the petitioner claims USCIS should credit towards the beneficiary's qualification for 
the proffered position. The petitioner may submit similar documentary evidence for claims that 
the work experience should be credited towards establishing the beneficiary's qualifications. 

B. U.S. Bachelor's or Higher Degree 

If the documentary evidence is sufficient to establish that the beneficiary was awarded a 
bachelor's or higher degree in a specific specialty by an accredited U.S. college or university, it 
may meet the degree requirement. The fact that the beneficiary earned the U.S. degree in less 
than four years (or more than four years) is not necessarily relevant. However, the degree must 
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be in 2t-J:\e specific specialty required to enter the occupation, or a specialty directly related to 
the occupation.!14'1 i 

If the relation of the bachelor's degree to the H-1B specialty occupation is not immediately 
apparent, transcripts may be requested to demonstrate how the body of highly specialized 
knowledge leading to a degree in the specific specialty meets the requirements for the 
proffered position. 

C. Equivalent Foreign Degree148 

Officers must review a foreign degree to determine if it is equivalent to a U.S. bachelor's degree 
or higher degree from an accredited college or university. A petit ioner hould submit aan 
evaluation of the foreign degree with an evaluation from a reliable credentials evaluation 
service which specializes in evaluating foreign educational credentials. , 

1. Education Evaluation from a Reliable and Specialized Evaluation Service149 

The regulations recognize for consideration only an evaluation of education (not training or 
experience) from educational evaluations services. Any portion of an evaluation by a credential 

I 
evaluations service that claims to evaluate training or work experience 

~ considered when reviewing the education evaluation .. 

2. Degree Evaluation 

Officers may favorably consider a credentials evaluation performed by an independent 
credentials evaluator who provides a credible_, nal 
for such an equivalency determination that is based solely on the beneficiary's foreign 
degree(s). Officers consider the opinions rendered by an educational credentials evaluator in 
conjunction with a review of the beneficiary's relevant educational credentials. 

Officers may also consider other available credible resource material regarding the equivalency 
of the educational credentials to college degrees obtained in the United States. Opinions 
rendered that do not provide a credible basis for the evaluator's opinions are not persuasive. 

Singular Degree 

The degree equivalency must indicate that a single degree of the beneficiary's is equivalent to a 
bachelor's or higher degree in the specific specialty from an accredited U.S. institution.150 

148 
See 8 CFR 214.2(h){4}jiii){C)(2). 

149 
See 8 CFR 214.2(hl(4l(iii){D)(3). 

150 See 8 CFR 214.2(h)(4HiiiHCl(21. 
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For example, a-two two-year associate'.s degrees cannot be combined to demonstrate that the 
beneficiary has a foreign degree equivalent to a bachelor's or higher degree in the specific 
specialty from an accredited college or university in the United States.151 Instead, officers 
should evaluate the two two-year associate degrees as possession of progressively responsible 
experience, education, or training that equates to the completion of a U.S. bachelor's or higher 
degree in the specific specialty.152 Officers should carefully analyze both the evaluat ion and the 
beneficiary's credentials to determine whether they are factually consistent, including the field 
in which the beneficiary received a degree. 

Educational Evaluation Used as an Advisory Opinion 

An officer may, with discretion, use as an advisory opinion an educational credentials 
evaluation that is submitted as expert testimony. 153 When an opinion is not in accord with 
other information or is in any way questionable, USCIS is not required to accept or may give less 
weight to that opinion.154 Some factors that may call into question the rel iability or credibility 
of an educational evaluation include: 

• Reliance on certificates or diplomas from non-accredited schools or non-degree­
granting institutions such as commercial technical schools or professional associations; 

• 
I )nconsistencies between the analyses or the conclusions reached by the 
different evaluators,, when the petit ioner submits two or more evaluations. The 
petitioner must resolve any material inconsistencies in the record by independent 
objective evidence, and attempts to explain or reconcile such inconsistencies, absent 1 

competent objective evidence pointing to where the truth, in fact lies, will not sufficd:155-
or 

• Factual inconsistencies between the evaluation and the beneficiary' s educational 
documents. 

Record of Proceeding 

151 See 8 CFR 214.2(h)(4l(iiil(C)(2). 
152 See 8 (FR 214.2(h )(4l(iiil(C)(4). 
153 See Matter af Sea, Inc., 19 l&N Dec. 817 (Comm. 1988). See Matter of Coron International, 19 l&N Dec. 791 
(Comm. 1988). 
154 

See Matter of Seo, Inc., 19 l&N Dec. 817 (Comm. 1988). See Motter of Coron International, 19 l&N Dec. 791 
(Comm. 1988). 
155 See Matter o Ho 19 l&N Dec. 582 591-92 BIA 1988 . 
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The record of roceedin must contain all of the beneficiary's credentials which the evaluator 
considered in the evaluation and, if in a foreign language, a certified English 
translation.156 Also. officers should carefully analyze both the evaluation and the beneficiary's 
credentials to determine whether they are factually consistent. including the field in which the 
beneficiary received a degree. USCIS officers may also consider other available credible 
resource material regarding the eguivalency of the educational credentials to college degrees 
obtained in the United States. ppinions rendered that do not provide a credible basis for the 
evaluator's opinions are not persuasive.I 157jlf~he officer considers any documentation not 
provided by the petitioner, the officer must supplement the record with copies of any such 
documents and, if- USCIS issues an adverse determination- !Q_allow the petitioner an 
opportunity to respond to that documentation. 

3. Uses of Foreign Education Credentials Evaluations 

There are a number of outside or anizations which evaluate educational credentials to 
determine degree equivalency. 

accredit any sources of evaluations, foreign educational degree evaluations may assist officers if 
the evaluation is: 

• Complete and detailed; 

• Well documented; and 

• Specific in reaching an equivalency determination. 

Consultation of Education Evaluation Resources 

·officers may, with discretion, 158 consult education evaluation resources, regarding the 
equivalency of the beneficiary's foreign degree absent the provision of a foreign education 
credential evaluation by the petitioner, for assistance to: 

• Resolve discrepancies; or 

• Provide clarification. 

Consultation of an education evaluation resource may sometimes produce results that are 
inconsistent with an evaluation in the record. To the extent that the education evaluation 

158 Officers are never required to consult an education evaluation resource, although the officer may decide to do 
so in certa in circumstances. ivtanagemenl apQIQY.a i is re9.uired before an officer can reQill!.lla consultation. 
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resource consulted by an officer casts doubt regarding the~ 
foreign education and that derogatory information will form the basis of a decision adverse to 
the petitioner, ~he officer must first provide a summary of the education evaluation resource 
information to the petitioner and provide it with an opportunity to rebut that information 
before denying the petition!. 159 

In such situations, officers should print a copy of the information contained in the education 
evaluation resource and incorporate that information into the record of proceeding. Officers 
must: 

• Add a copy to the Record of Proceeding; 

• Advise the petitioner of the information in the education evaluation resource; 

• Provide a copy to the petit ioner, or if not permitted by a licensing agreement, a 
summary of that information; and 

• Afford the petit ioner an opportunity to rebut the information in the education 
evaluation resource. 

The petitioner's response must resolve any material inconsistencies in the record by 
independent objective evidence.160 Any rebuttal of the information from an education 
evaluation resource should also come from an equally credible source. 

4. Non-Probative Evidence 

There are varying forms of evidence petitioners submit to support the claims of the 
beneficiary's foreign degree equivalency to a U.S. degree. Each piece of evidence carries a 
certain amount of evidentiary weight in immigration proceedings. The standard of proof in H-
1B nonimmigrant cases is the preponderance of the evidence standard. The table below 
provides a list of evidence that is not useful to determine a foreign degree's equivalency to a 
U.S. degree. 

Non-Probative Evidence for Beneficiary Educational Qualifications 

Type of Evidence 

United Nations 
Educational Scientif ic 

159 See 8 CFR 103.2(b)(16). 

Summary 

• Educational evaluations may reference as exhibits excerpts 
from the 1993 UNESCO document regarding recognition of 

160 See Matter af Ho, 19 l&N Dec. 582, 591-92 (BIA 1988). 
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Non-Probative Evidence for Beneficiary Educational Qualifications 

Type of Evidence 

and Cultural 
Organization (UNESCO) 

Contact Hours 

Credit Hours 

Carnegie Units 

Bologna Bachelor's 
Degree 

Summary 

foreign educational qualifications. 

• Relates to admission to graduate school and training 
programs and eligibility to practice in a profession. 

• Does not define "comparable qualifications" that should be 
recognized. 

• Is not useful in determining whether the beneficiary's degree 
is the foreign equivalent of a U.S. bachelor's degree required 
by the specialty occupation. 

• Educational evaluations may argue that the foreign 
educational system works on contact hours and that the 
amount of completed contact hours is equivalent to the 
number of credit hours required for completion of a U.S. 
bachelor's degree. 

• Hours spent in the classroom with an instructor. 
• May vary by country and are not equivalent to credit hours. 

• Amount of credits received for taking a course and include 
work performed outside the classroom.161 

• Some evaluators will argue that a- tu nt completing a 
three-year degree will have more hours." 

• Defined and accepted in 1909 as a theoretical measure to 
gauge education, and is used to measure the amount of time 
a student has studied a subject. 

• Does not apply to higher education and, therefore, is not a 
useful means for evaluating post-secondary education. 

• Issued in several European countries, is (in most cases) a 
three-year freestanding degree designed to prepare students 
for further study or employment. 

• May be cited and argued that it and other three-year 
bachelor's degrees are equivalent to a four-year U.S. degree. 

• Comparisons to Bologna degrees are not useful in evaluating 
the equivalency of a foreign degree. 162 

161 Typically, in the United States, a three-semester credit hour course meets three SO-minute sessions per week 
for fifteen weeks for a total of 45 sessions. U.S. students typically complete 120 credit hours for a bachelor's 
degree. 
162 An assessment of the Bologna Process concluded: "Even though the Bologna Process has resulted in shorter 
degree programs that are defined in terms of required credits and introduced a two-tiered (undergraduate and 
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D. Education, Specialized Training, or Progressively Responsible Experience163 

A petitioner may seek( I to establish that the beneficiary has achieved a level of 
knowledge, competence, and practice in the specialty occupation that is equivalent to 
completion of a U.S. bachelor's or higher degree in the specialty t hrough a combination of 
education, specialized training, and/or progressively responsible experience. If seeking to 
qualify under this provision, the petitioner must demonstrate that the beneficiary has 
recognition of expertise in the specialty through progressively responsible positions directly 
related to the specialty. The petitioner must also demonstrate that the beneficiary's 
achievement of a level of knowledge, competence, and practice in the specialty occupation has 
been determined to be equal to that of an individual who has a baccalaureate or higher degree 
in the specialty as determined lby one or more of the following: 

1. Evaluation ofTraining or Experience 

A beneficiary may satisfy the required educational requirements through training and/40~ 
experience. The training or experience must be evaluated I ~by an authorized official. 
The authorized official must: 

• Be substantively endorsed by an appropriate representative of the educational 
institution, such as a dean or provost, that can speak authoritatively on the issue;164 

- Have the authority to §Grant college-level credit ~or training and/20~ experience in the 
specialtyf -

• IGFaRt tl:ie EFeelit at an accredited college or university; and 

• The accredited college or university must have a program for granting such credit. 165 

The need to show that the beneficiary is qualified for the specialty occupation through training 
andAo~ e~p~ri~~ce can arise in a variety of situations.166 The petit ioner must demonstrate that 

graduate) system, the new European bachelor' s is still quite distinct from its U.S. counterpart. See World Education 
News & Reviews {"WES"), "Evaluating the Bologna Degree in the U.S.," March-April 2004. 
163 See 8 CFR 214.2(h)(4Hiii)(C)(4) and 8 CFR 214.2(hl(4)(iii)(D). 
164 See 8 CFR 214.2(h)(4HiiiHD)(ll. 
165 See 8 CFR 214.2(hl(4HiiiHD)(ll. 
166 For example, the beneficiary might possess a U.S. bachelor's degree in a field that is not related to the specialty 
occupation. In addition, a beneficiary may not possess a U.S. bachelor's degree or a foreign degree 
equivalent to that degree. 
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the courses and other work the beneficiary has engaged in equate to ~tl:¼e U.S. bachelor's 
degree that would be required to engage in the specialty occupation. 

For an officer to consider an evaluation of training and/o~experience in establishing U.S. 
degree-equivalency, the evaluation and any supporting evidence must establish all of the 
following elements at the time the evaluation was conducted: 

• The evaluation was produced by a person who was an official of an accredited U.S. 
college or university; 

• The official had authority from that U.S. college or university had a program for granting 
ta graRt college-level credit for training and/or experience in the specialty in question 
credit based on a person's training and/or work experience; and 

USCIS does not require the beneficiary to be enrolled in a program for college credit at the 
university in order to accept the evaluation of such an expert. However, the official must be 
formally involved with the college or university's official program for granting credit based on 
training ~r experience to have the required authority and expertise to make such 
evaluations. 

The evaluation may be done in the official's name as a person, or as an authorized 
representative of the college or university. An officer s~ld consider an acceptable evaluation 
of training and/Qi experience in determining eligibilit~. • An evaluation is an advisory opinion! 
Q.O,Jy_and an officer may discount or give less weight to the evaluation when 

the evaluation is questionable.168 

2. College-Level Eguivalency Examinations or Special Credit Programs169 

Results of recognized college-level equivalency examinations or special credit programs, 
include: 

• The College Level Examination Program (CLEP), or 

• Program on Noncollegiate Sponsored Instruction (PONSI). 

168 See Matter of Sea, Inc., 19 l&N Dec. 817,820 (Comm. 1988). 
169 See 8 CFR 214.2(h)(4HiiiHD)(2). 
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An authorized official should translate the examination or special credit program into college 
credlts. These officials include: 

• An authoritative source in the particular program; or 

• An authorized official (for example a registrar) from an accredited college or university . 

3. IEducation Evaluation 

A beneficiary may satisfy the reguired educational reguirements through an evaluation of his or 
her education. To satisft'. this criterion, the Qetitioner must 12rovide an evaluation of the 
beneficiaris education from a reliable credentials evaluation service which s12ecializes in 
evaluating foreign educational credentials. 170 Such an !educational !evaluation, however, must 
be of education only, not training andior ex1:1erience.l As noted above, an evaluation is an 
advisory OQinion only and an officer may discount or give less weight to the evaluation when 
there are obvious inaccuracies or the evaluation is guestionable. 171 

In addition, a beneficiary may gualify to 12erform s1:1ecialty occuQation duties if the beneficiary 
QOssesses the eguivalence to com12letion of a college degree through education, s12ecialized 
training, andior Qrogressively res12onsible ex12erience, and has recognition in the ex12ertise in 
the SQecialty. 172 

3--.-4. MembershiQ in a Professional Association 

The petitioner may provide evidence of the occupational specialty in which the beneficiary has 
achieved a certain level of competence, in the form of a certification or registration from: 

• A nationally-recognized professional association; or 

• Society for the specialty that is known to grant certification or registration. 173 

However, membership in a professional association alone is insufficient evidence of 
equivalency. An association which grants certification or registration in the profession should 
have an accrediting body which: 

• IHas standards for the profession; and 

170 
See 8 C FRH<c 214.2(h)(4)(iii)(D)(3). 

rn See Matter o[Sea, Inc., 19 l&N Dec. 817,820 (Comm. 1988). 
172 See 8 CFR 214.2(hl(4)(iii)(C)(4). 
173 

See 8 CFR 214.2(h)(4)(iii)(D)(4). 
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Comment [STN186]: Should we clarify that this 
does not need to be a single degree like above? 

RHC: Agree. That would be useful to distinguish 
this evaluation of education from the one under 
214. 2(h) ( 4 )( iii)( C)( 2). 

OPS/KMA See edits. 

Comment [KMA187): Added "educational, so 
that this single source educational evaluation is 
distinguished from the second paragraph. 

Comment [CMS188]: AAO: The third criterion 
appears to have been omitted completely. Please 
insert this or similar language to address it. 

OPS(JVT): This language should be included. 
(Added) 
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• Issues an official document to applicants verifying that the association has professional 
credentials. I 
~ 

h petitioner must provide sufficient evidence of the standards of the 
organization to permit officers to determine that a U.S. bachelor's degree or higher in the 
specific specialty, or its equivalent, is required for such membership, certification, or 
registration. 

4-S Service Evaluation 

In general, the beneficiary must establish three yea~s of specialized training and/Jo~ work 
experience for each year of college-level educationJi1~the evaluation by. USCI~ l!IUSt establish 
the equivalency. IFor equivalence to a master's degree, the beneficiary must have a bachelor's 
degree followed by at least five years of experience in the specialty. There is no education and 
experience equivalency for a Doctorate degree or its foreign equivalent. 

Training and Work Experience Equivalence 

. . , 

---------- ------· ·-------------------

One Vear of College 

Master's Degree 

Doctorate Degree 

17
' See 8 CFR 214.2(h)(4l(iiil(D}(S). 

3 years of specialized training and/or work experience 

Bachelor's Degree followed by at least 
experience in the special ty 

No equivalency 

Syearsof~ 

171 See 8 CFR 214.2(h)(4Hiiil(Dal(S). When attempting to show a beneficiary's qualifications to perform services in a 
specialty occupation through experience rather than through possession of a bachelor's degree, a USCIS evaluation 
may equate three years of specialized training and/or experience for. ac~ year of college-level training the 
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(b)(S) 

OPS/KMA: Agree that this language does not appear 
to be based in the regulatory language. See edits. 
AAO, Is there case law where this may have come 
from? 

Comment [HJC19O]: AAO: This subheading 
does not capture the full scope of 8 CFR § 

214.2{h)(4)(iii)(D)(5). Please see suggested edit. 

OPS(JVT): Think original subheading was ok, but 
don't have a strong position on this. Steven and 
Kate, do you have objections? 

OPS/Kate-Appreciate the suggestion. Accept edit. 

Comment [HJC191]: AAO: This subheading 
does not capture the full scope of 8 CFR § 

214.2(h)(4)(11i)(D)(5). Please see suggested edit. 

Comment [HJC192]: AAO: This section has 
been substantially changed from the prior, 
informally cleared version. There was a lot of 
discussion regarding this sect ion - mainly about the 
3 to 1 rule and how it only exists within the servi 
-·-·-·····-·-·-·····-·-·-·····-·-·-·····-·-·-·····-·-·-·····-·-·-·····-·-·-·····-·-·-··· .. -·-·-
Comment [HJC193]: AAO: 8 CFR § 
214.2(h)(4)(iii)(D)(5) states 'and/or.' OPS/KMA: 
Accept edit. 

Comment [HJC194]: AAO: 8 CFR § 
214.2(h)(4)(iii)(0)(5) states ' and/or.• .' OPS/KMA: 
Accept edit 

Comment [RHC195]: Note that the ''d' In this 
citation should be capitalized. 

OPS/KMA Thanks, good catch. 

Comment [HJC196]: AAO: We recommend 
deleting the explanation as it does not capture the 
full scope of 8 CFR § 214.2(h){4)(iii)(D)(5). 

OPS/ KMA; No objection. 

Comment [RHC197]: Not sure what value this 
sentence adds. Suggest deleting. 

OPS/KMA Accept deletion. 

Comment [HJC198]: AAO: We recommend 
revising this term/sentence as it Is confusing who 
has the burden to "dearly demonstrate• the 
requirements. The petitioner bears this burden. In 
addition, the evaluation i$ our evaluation, not so 
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or ever three ears of s ecialized trainin and or work ex erience the 
etitioner must !earl demonstrate that: 

• The beneficiary's training and/b~work experience included the theoretical and practical 
application of specialized knowledge required by the specialty occupation; 

• The beneficiary's experience was gained while working with peers, supervisors, or 
subordinates who have a degree or its equivalent in t he specialty occupation; and 

• The beneficiary has recognition of expertise in the specialty. 

In addition, the beneficiary must have ecognition of expertise 
in the specialty evidenced by at least one type of documentation including 11:le ~ellewiAff 

• Recognition of expert ise in the specialty occupation by at least two recognized 
authorities in the same specialty occupation; 

• Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

• Published material by or about the beneficiary in professional publications, trade 
journals, books, or major newspapers; 

• Licensure or registration to practice the specialty occupation in a foreign 
country; or 

• Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 177 

The regulation makes these same three elements of proof applicable to establishing the 
five years of training and/or experience in the pert inent specialty that may be combined 
with a bach lor's de ree to establish thee uivalent of a master's de ree in the 
specialty.17 

Progressive Experience 

The beneficiary must have "progressive" experience in the fie ld establishing the beneficiary's 
qualifications for the specialty occupation.179 The petitioner must provide evidence of an 

177 See 8 CFR 214.2(h){4}jiii){D)(S). 
178 See 8 CFR 214.2(h){1l)(i1ii(D)(S) 14. 
179 See 8 CFR 214.2(h)(4HiiiHCl. 
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(b)(S) 

comment [CMS199]: AAO: Please note, this is 
the proper standard here under this regulatory 
provision. 

OPS(JVT): accept edit. 

comment [HlC200]: AAO: 8 CFR § 

214.2(h)(4)1iii)(0)(5) states •and/or. 

OPS(JVT): right, but need to check PM style guide. 

OPS/KMA: Style guide does not prohibit "and/o~' I 
am fine with this change. 

comment [HlC201]: AAO: This appears to be a 
plain language edit. For darlty, we recommend 
revising this sentence to state more closely what the 
regulation states: 
' In addition, the beneficiary must have recognition 
of expertise in the specialty evidenced by at least 
one type of documentation including: 

OPS(JVT): ok with edit. 

comment [CMS202]: AAO: We reinserted this 
language from the prior version. 

OPS(JVT): accept edit, thanks! HOWEVER, FN is not 
in PM style and will need to be fixed. 

171 

AILA Doc. No. 19091601. (Posted 9/17/19)



(b)(5) USCIS Policy Manual, Volume 2: Nonimmigrants 

- FOR OFFICIAL USE ONLY -

increase in the qomplexity, visibility, or other evidence of increasing importanc~ of the 
beneficiary's work. The evidence may include: 

• Employer letters; 

• Resumes; and 

• Other documents relating to past employment. 

The progression should show dvancement■ilJ.: 

• Job duties; 

• Responsibilities; 

• Projects; and 

• Other tasks. 

Other Forms of Documentation 

A beneficiary may provide other forms of documentation that are easier to evaluate than 
experience including: 

• Foreign educational credentials; and 

• Licenses. 

The petitioner may establish from an authoritative source or from transcripts, certificates, or 
other such school records that the beneficiary has college-level education. The beneficiary may 
have acquired college-level training at a college or university or other academic institution 
which grants a degree, diploma, or certificate, such as a technical college. 

E, Unrestricted State License, Registration, or Certification 

Generally, a petitioner may also demonstrate that the beneficiary is qualified to perform 
services in the specialty occupation, if: 

• The beneficiary is in possession of an unrestricted State license, registration, or 
certification authorizing him or her to perform the specialty occupation in the state of 
intended employment; and 

• The license is required to practice in the occupation. 

59 
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Comment [RHC203]: Do we have a citation to 
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A beneficiary must have a license from a state in which the employment will take place. In 
addition, the license must be a fu ll and unrestricted license to engage in the specialty 
occupation. 

With certain exceptions, the license must enable the beneficiary to engage immediately (upon 
approval of the petition) in the specialty occupation.180 

The ability to demonstrate that the beneficiary possesses the minimum requirements for entry 
into the field by showing an unrestricted state license is separate from the requirement, that 
the beneficiary possess a license where a state requires a license to work in the occupation. 

~ccordingly, if a license is required to fully perform the duties of an occupation and if a petition 
is filed without that required license, an officer may exercise his or her discretion under 8 CFR 
103.2(b)(8llii) to request that license. If a petitioner is able to produce the license. the petition 
may be approved even if the license was obtained after the date the petition was filed. In no 
circumstance. however, will the agency approve a petition based on a license submitted after a 
final administrative decision has been made to deny the petition.I 

Professional Licensing 

If the occupation requires a state or local license for a person to perform fully the duties of that 
occupation, the beneficiary must have the license prior to approval of the H-18 petition, with 
certain exceptions as noted below. 181 

The petitioner must provide a copy of the beneficiary's valid state license, certification, or 
registration to practice the profession. Officers may review the BRB Publication's Public Record 
Resource Center to determine whether a state requires a license for a particular occupation. 

If a license is required to perform fully the duties of an occupation and t~e petitioner files the 
petition without that required license, an officer may exercise discretion~82 ~o request the 
license. If a petitioner is able to produce the license, the officer may approve the petition even 
if the license was obtained after the date the petition was filed. 

However, USCIS will not approve a petition based on a license submitted after USCIS has denied 
the petition. USCIS may not approve a visa petition based on speculation of future eligibility or 
after the petitioner or beneficiary becomes eligible under a new set of facts.183 

180 See Chapter 6, H-1B and E-3 Categories 12 USCIS PM H.6L 
181 See 8 CFR 214.2(hl(4Hv)(Al. 
182 See 8 (FR 103.2(b)(8Hii}. 
183 See Matter of Michelin Tire Corp., 17 l&N Dec. 248 (Reg. Comm. 1978). See Matter of Katigbak, 14 l&N Dec. 45, 
49 (Reg. Comm. 1971). 
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(b)(S) 

Comment [KMA204]: Inserted this language at 
AAO's request (see comment on page 17). 
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An H-18 beneficiary may face obstacles which preclude the individual from acquiring required 
licensure in the United States. For instance. s~me states do not issue licenses until the worker 
presents, as a prerequisite, evidence of an approved H-18 petit ion on his or her behalf. 
Similarly, some states require an applicant for a license to present a social security number that 
is valid for employment but the beneficiary cannot obtain a 2social Sseeial-security number until 
USCIS approves the H-18 status. 

If the beneficiary is unable to attain the license due to the state requirements, the petitioner 
must establish that: 

• The beneficiary is fully qualified to receive the &f tate or local license; 

• All educational, training, experience, and other substantive requirements must be met 
at the time of filing the petition;-aoo 

•_ The beneficiary has in fact filed an application for such :i_&tate or local license in 
accordance with the requirements of the ~State or local jurisdiction in advance of being 
granted employment authorization in the United States~, 

• Performance of work by an unlicensed beneficiary would otherwise be in compliance 
with applicable state requirements. 184 

Officers should approve these types of petitions for a one-year validity period. Officers should 
verify that the sole reason why the beneficiary does not possess such license is that: 

• The appropriate licensing authority will not grant it to afl beneficiary absent evidence 
that USCIS granted the beneficia em lo ment authorization· eF 

•_The ~~tate requires an applicant for a license to present a 250cial Sseeiakecurity 
number that is valid for employment but the beneficiary cannot obtain a 2social Sseaat 
security number until USCIS grants the H-1B status to the beneficiary;_Q[ 

• The beneficiary is unable to meet a similar technical requirement that precludes 
issuance of the license to an individual who is not yet in H-18 status. 185

, 

184 
See 8 CFR 214.2(h){4)jv)(C)( l ). 

185 See 8 CFR 214.2(h)(4Hv)(C)(2l{ii}. 
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(b)(S) 

I
' Comment [JVT207]: SCOPS: suggests lower 

cases 

I 
OPS(JVT): Agree. catchall rule for capitalization 
that stipulates we should capitalize proper 
nouns (names} and leave common nouns in 

I 
lower case. Therefore, treat Washington State 
as a proper noun, but "state' in "state of 
Washington" as a common noun and use 

I lowercase, 
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USCIS will examine the nature of the dut ies and the level at which they are performed, as well 
as evidence provided by the petitioner as to the identity, physical location. and credentials of 
the individual(s) who will supervise the beneficiary. and evidence that the petitioner is 
complying with state requirements. If the facts demonstrate that the beneficiary under 
supervision will fully perform the duties of the occupation. H classification may be granted. 

Any petition that requests an extension of stay (EOS) beyond the one-year 
validity period on behalf of the beneficiary who has been granted H-18 status under this 
provisional measure must show that the beneficiary has obtained the required license. 

If the beneficiary has not obtained the license at the time the petit ion for extension is filed, 
USCIS will deny the petition j 

Expiring Licenses 

Licenses may include an expirat ion date. The license must be valid at the time of fil ing. In many 
occupations, a beneficiary's unrestricterl I license, though not a limited license, will 
not be valid for the entire length of time requested by the petitioner. Licensed professionals 
must renew their full license every few years. Officers should not limit the validity dates of an 
approved petition simply because the beneficiary's permanent license will expire prior to the 
requested ending employment date. 

Temporary Licenses - One-Year Limit 

Although an H-18 petition is valid for a period of up to three years, USCIS may not approve an 
H-18 petition for a period of three years when a temporary license .._ _ __.oes not cover the 
ent ire three-year employment period requested in the petition. 186 _USCIS may only approve the 
petition for a period of one year or for the period that the temporary license is valid, whichever 
is longer.187 This situat ion should be distinguished from one in which a full and unrestricted 
license is subject to routine renewal. 

If a temporary license is available in the state of employment, and the beneficiary is allowed to 
fully perform the duties of the occupation without a permanent license, then USCIS may 
approve the H-18 classification if all other requirements are !metl. Please note, however. where 
licensure is required in an occupation, and the beneficiary has a temporary license, the petition 
may only be approved for a period of one year or for the period that the temporary license is 
valid, whichever is longer. 

186 See 8 CFR 214.2(h)(9)(iii)(A)[l ). 
~
3
; see 8 CFR 214.2(h)(4HvHEl . 
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(b)(S) 

OPS/KMA: Deleted this sentence because the new 
content in the immediately preceding paragraph 
addresses the point. 

[ Comment [JVT209]: SCOPS: 8 CFR 

I 

214.2(h){4){v)(E) states that after the ooe year, if 
the alien has not received the permanent l icense 
but continues to a maintain a temporary license 

I 

that is valid for the duration of time requested on 
the petition, USCIS can grant the extension request. 

l 
OPS(JVT): Agree. Added FN with citation to 
temporary licenses below 

"unrestricted,' whidl was used in the AC21 final 
rule. 

Comment [STN211]: Seems out of place here 
even if true. 

OPS/KMA OK with deletion. 

Comment [HJC212]: AAO: the following 
important caveat was deleted: 

"Note: Where licensure is required in an 
occupation, and the beneficiary has a temp<>rary 
license, the petition may only be approved for a 
period of one year or for the period that the 
temporary license is valid, whichever is longer: 

We suggest it be reinserted. 

OPS(JVT): ok with Including again. Steven and Kate 
- any objections? 

OPS/KMA: no objection. 
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No License Required if Working Under Supervision of Licensed Professional 

If the beneficiary can fu lly perform the duties of the position wi thout licensure because he or 
she will work under the supervision of a licensed professional as permitted by ~&tate law, then 
USCIS does not limit the validity period of the petit ion, despite the lack of a permanent license. 
The officer shall examine the nature of the duties and the level at which beneficiary performs 

the dut ies. The petitioner ~ -----•,hat the beneficiary is 
permitted to work without a license by law in the intended state of employment If the facts 
demonstrate that the beneficiary under supervision could fully perform the duties of the 
specialty occupation, USCIS may approve the petition, provided the beneficiary meets all other 
eligibility criteria. 

F. Dual Intent 

Under the doctrine of dual intent, certain nonimmigrants may take steps towards permanent 
residence if they continue to abide by the terms and conditions of their nonimmigrant status. 
The fact that steps may have been taken towards permanent residence (for example, the 
employer has filed a permanent labor certification application with the U.S. Department of 
Labor, or the H-18 beneficiary is also the beneficiary of an immigrant petition) ~oes not 
violate the H-18 beneficiary's nonimmigrant status pr call the H-18 beneficiary's 
nonimmigrant intent into question. In many other nonimmigrant categories, the intent to 
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(b)(S) 

·1· comment [JVT213]: OPS(JVTI: Steven and Kate, 
this is an AAO suggestion. I think its fine. Ok? 

I_ OPS/Kate OK. 

comment [STN214 ] : If we sav must, should this 
be "demonstrate"? 

OPS/ KMA changed to demonstrate 

OPS/KMA OK with deletion. 

comment STN217 : I think this Is true for any 
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remain permanently is inconsistent with nonimmigrant intent and renders the foreign national 

ineligible for nonimmigrant classification.191 

Dual Intent for H-181s and E-3s 

~n H-181 or E-3 beneficiary cannot simultaneously intend both to remain in the United States 

permanently (by pursuing an immigrant visa) and remain temporarily. H-181 nonimmigrants 

must establish that they have no intention of abandoning a - foreign residence 

abroad 

However, E-3 nonimmigrants do not have to establish that they have no intention of 

abandoning a foreign residence abro<', I The fa ilure to maintain a foreign 

residence, which might otherwise be an indicator that nonimmigrant intent is lacking, is not an 

issue for the E-3. 

G. Dependents 

USCIS may admit the spouse and minor children of the beneficiary as dependents under the H-4 

classification, if accompanying or following to join the beneficiary. Dependents who are already 

in· a valid nonimmigrant status in ~he United States may file for a change of nonimmigrant 

status. 

Chapter 5. H-1B Portability 

An H-18 nonimmigrant may change employers or seek concurrent employmen~-

The new or concurrent H-18 employer must file an H-18 petit ion for the new 

employee.193 For a nonimmigra~t ~ho meets the applicable requirements, employment with 

the new (or concurrent) employer can start immediately upon filing of the H-18 petit ion by the 

new employer, (H-1B portability).-194 

1. Eligibility 

There is no separate portability application or adjudication. Under the statute, 19s a 

nonimmigrant who was previously issued an H-1B visa or provided H-18 nonimmigrant status 

191 ! ~ I • • : ~ J I I 

: .. . nor o , an - g g g p y q pp 
the new petition before starting employment with the new employer. This wait for approval made H-1B 
nonimmigrants less mobile in the labor force relative to U.S. workers and also made the process of filling H-18 jobs 
longer for U.S. employers recruiting H-18 workers already in the United States. 
19

' See INA 214 n as amended b Secti on 105 of AC21 Pub. L. 106-313 October 17 2000. 
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(b)(S) 

OPS/KMA: Accept edits. Thank you for these edits 
on point. 

I Comment [)VT219]: SCOPS: They must also be 

I 

in a valid non-immigrant status, except for those 
classes stated in 8 CFR section 248.2(a}. 

I 

OPS(.J. VT) that's true, with limited exceptions. 
Accept. Steven and Kate - ok? 

: OPS/ KMA-Agree. 

[ 
Comment [M220]: SCOPS: They must also be 

I 

in a valid non-immigrant status, except for those 
classes stated In 8 CFR section 248.2(a). 

I 
OPS(JVT) that's uue, with limited exceptions. 
Accept. Steven and Kate - ok? 
-··-·····-··-··-·····-··-··-·····-··-··-·····-··-··-·····-··-··-·····-··-··-·····-··-··-·····-··-· 

Comment [RHC221]: revised because H•18s 

OPS/KMA: Accept edits. 
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may begin new employment upon the filing of an H-18 petition 
_____________________ t'n the H-18 nonimmigrant's 

behalf by the prospective employer. if: 

• The H-18 nonimmigrant was lawfully admitted to the United States. or otherwise 

provided H-1B nonimmigrant status:196 

• A non-frivolous petition for new employment was filed before the end of the H-18 

nonimmigrant's period of authorized stav, including a petition for new employment with 

the same employer; 197 and 

• The H-18 nonimmigrant has not been employed without authorization since the lawful 

admission to the United States mentioned ~ the filing of the 

portability petition. 
198 

An H-1B nonimmigrant who does not meet these requirements is ineligible for portability, and 

employment under these circumstances for a new or concurrent H-18 employer cannot begin 

until USCIS approves the new petition. If that H-18 nonimmigrant begins working before USCIS 

approves the new petition in this situation, the nonimmigrant will have engaged in 
unauthorized employment 

When an H-1B beneficiary moves to a-lnew effl13lever employment ~nd begins working upon the 

fi ling of the new pet ition, the work authorization from the previous H-18 status carries over to 

the new filing. If USCIS approves the new filing then that becomes the basis for the work 

authorization. If USCIS denies the new filing, then work authorization for the new effl13loyer 

employment ceases. Denial of the portability petition does not affect the abili ty of the H-18 to 

continue (or resume workin in accordance with the terms and conditions of the rior H-1B 

employment f that petition otherwise remains valid and the 

beneficiary has maintained status or been in a period of authorized stay. 

Portability does not apply to H-1B1 r E-3 
!petition . 

Authorized Period of Stay 

In order to qualify for portability, athe petition and beneficiary must meet all the 

requirements, 199 including the requirement that the petitioner files the new petition while the 

196 See 8 CFR 214.2(h)(2)(i)(H)(l)(i). 
197 See 8 CFR 214.2(hH2l(i)(H)jl)(ii). 
198 See 8 CFR 214.2(hl(2l(i)(H)( l )(ili). 
199 See INA 214{n). 
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comment fRHC2221: Do we need to include 

OPS/KMA Accept edits. See added text and cites. 

Comment [RHC223]: Made similar edits in this 
section since we extend portability to new 
employment with the current employer upon the 
filing of an amended or new peti tion. To avoid 
confusion, seems best to refer to "new 
employment" (the term used in the statute) rather 
than •new employer·. 

OPS/KMA: Thank you for these edits. Accepted. 

comment [HJC224]: AAO: We recommend 
keeping the references to H• 181 and E·3 consistent 
throughout the manual. We further note that both 
visas were previously identified. 

OPS(JVT): Jackie -can you help with this and make 
sure references are consistent? Thanks! 

Jackie: all set! 
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I i ~ -1B nonimmigrant is in an authorized period of stay. A "period of stay" 200 is not 
necessarily synonymous with the concept of "lawful nonimmigrant status." While everyone 
who is in a lawful nonimmigrant status will be within a period of stay, not everyone who is in a 
period of stay is necessarily in lawful nonimmigrant status. 

2. l- uccessive lPortability Petitions ("Bridging"} 

A petitioner may fi le a-successive H-1B portability petitions for a beneficiary while the previous 
H-1B petitions remain pending (creating a "bridge" of H-1B petitions). An H-1B nonimmigrant 
worker who has changed employment based on an H-18 portability petition filed on his or her 
behalf may again change employment based on the fil ing of a new H-1B portability petition, 
even if the former H-1B portability petition remains pending. !However, for USCIS to approve, 
every H-1B portability petition must separately meet the requirements for H-1B classification 
and for an extension of stay. 

Eligibility for employment pursuant to a subsequent H-1B portability petition would effectively 
depend on the following factors: 

• Whether any prior H-18 portability petitions have been approved or remain pending at 
the time that the subsequent portability petition is filed: and 

• Whether the individual's Arrival-Departure Record (Form 1-94). issued upon admission 
or extended pursuant to an approved H-1B petition on his or her behalf, has expired. 

As long as a worker is in H-18 nonimmigrant status, or is in a period of authorized stay as a 
result of a timely filed H-1B petition, that worker may begin new employment upon the filing by 
the prospective employer of an H-1B portability petition on the foreign worker's behalf. There 
is no requirement that the portability petition be approved at the time the worker begins t he 
new employment. 

DHS notes that an H-1B beneficiary who has a valid and unexpired Form 1-94 remains in a 
period of authorized stay. As long as the petitioner can demonstrate that the beneficiary 
remained in valid H-1B nonimmigrant status when a successive portability petition was filed, 

200 "Period of stay" is used in other sections of the INA in discussing unlawful presence and its consequences. See 
INA 212(a)(9)(B)( ii). 
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the timely filed petition and associated extension of stay request should not be denied simply 

because of a denial or withdrawal of the preceding portability petition. DHS does not consider 

an H-1B portability petition that is filed before the validity period expires to constitute a "bridge 

petition": rather. a bridge petition is one filed after expiration of the Form 1-94. but during t he 

time in which the individual was in a period of authorized stay based on a preceding t imely filed 

extension petition. 

An individual with a pending successive portabil ity petitions from traveling outside the United 

States. H-18 nonimmigrants may travel and be admitted in H-1B status while H-1B portabili ty 

petitions on their behalf are pending. However. individuals requesting admission as H-1B 

non immigrants must prove at the port of entry that they are eligible for admission in that 
status'.~ 

Generally. if the individual's original H-1B petition has expired prior to the t ime that the 

employee seeks admission to the United States. or is otherwise no longer valid. the beneficiary 

must present evidence that USCIS has approved the new petition to be admitted to the United 

States. If the original H-1B petition has not yet expired. however a beneficiary of an H-1B 

portability petition applying for admission may be admissible if. in addition to presenting a valid 

passport and visa (unless visa-exempt). he or she provides a copy of the previously issued Form 

1-94 or Form 1-797 approval notice for the original H-1B petition (evidencing the petition's 

validity dates). and a Form 1-797 receipt notice demonstrating that the new H-18 petition was 

timely filed on the individual's behalf. The inspecting officer at the port of entry will make the 

ultimate determination of whether the applicant is admissible to the United States as an H-1B 

nonimmigrant. 

3. Expired Status 

In the event that the beneficiary's nonimmigrant status has expired whi le the pet itions are 

pending, the denial of any filing in the st ring of extension of sta ilings 

breaks the "bridge," ~hat "carried" any peti tion filed after the expiration of the beneficiary's 

4. Portabilit y and the H-1B Cap 

Availabili ty of a cap number, where required, is a prerequisite to proper filing of an H-1B 

petition. In such cases, as long as a worker is in H-1B non immigrant status, or is in a period of 

authorized stay as a result of a timely filed H-1B petition, that worker may begin new 

201 See USCIS Memorandum from Michael A. Pearson, "Initial Guidance for Processing H·IB Petitions as Affected by 
the 'American Competitiveness in the Twenty-First Century Act' (Public Law 106-313) and Related Legislation 
(Public Law 106-311) and (Public Law 106-396)" (June 19. 2001). 
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employment upon the filing by the prospective employer of an H-18 portability petition on the 
foreign worker's behalf. An H-18 nonimmigrant worker's cap-subject employment may not 
begin prior to October 1 of the fiscal year for which his or her cap-subject petition is 
approved.202 Therefore in the context of a 
change from cap-exempt to cap-subject employment. the H-18 nonimmigrant worker would 
not be eligible to begin working upon the timely fi ling of a nonfrivolous petition under 8 CFR 
214.2(h )(2)(i)(H). 

Portability is not available when USCIS rejects the H-18 petition, since the petition was not 
;,filed." 203 

5. Dependents 

A dependent's status links to the status of the porting principal ronimmigrant. When an H-4 
nonimmigrant spouse seeks an extension of stay. he or she must file Form 1-539 when intending 
to maintain status for the same period as the primary beneficiary. In such cases, the H-4 
nonimmigrant spouse must file Form 1-539 in connection with. or concurrently with a Petition 
for a Nonimmigrant Worker (Form 1-129) seeking an extension of stay on behalf of the H-1B 
nonimmigrant worker. 

Chapter 6. H-1B and E-3 categories 

Classes of Applicants and Corresponding Codes of Admission 

- · - · - · - · - · - · Benefic1a·ry - · - · - · - · - · - · · Code of Admission 

Specialty Occupation {-

• 

• 
• iDepartment of Defense (DOD) Worker or Project 

Employee 

• !Fashion Models 

Specialty Occupation (- Chile and Singapore) 

202 See INA 214(g)( l ). 
203 See 8 CFR 103.2(a)(7Hil . 
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Classes of Applicants and Corresponding Codes of Admission 

. . . . . . . . . . . . Beneficiary . . . . . . . . . . . . . .Code of Admission 

Spouse or Child of H-18, H-181 

Specialty Occupation - Australia) 

Specialty Occupation (Spouse -Australia) 

A. Physicians (H-1B) 

H-4 

E-3 

E-3D 

Prior to 1991, physicians could only obtain H-18 status to teach or conduct research. Changes 
made to the statute in 1991204 allowed physicians to qualify for H-18 status under limited 
circumstances. A foreign national physician qualifies for H-18 status if the physician is: 205 

• Coming through an invitation from a public or nonprofit private educational or research 
institution or agency in the United States to teach or conduct research, or both, at or for 
such institution or agency; or 

• Coming to practice as a physician if the beneficiary has passed the appropriate licensing 
examination, 206 and 

• Competent in the English language or is a graduate of a U.S.-accredited medical school. 

A certified Labor Condition Application (LCA) from the U.S. Department of Labor (DOL) is 
required, 

1. Patient Care 

A physician coming through invitat ion from a research or educational institution may not 
engage in direct patient care unless it is incidental to the physician's teaching and research. If 
patient care is not involved, the petitioner does not need to submit a license or an 
authorization from the state. 

204 See Miscellaneous Technica l Immigration and Naturalization Amendments of 1991, Pub. L. 102-232 (December 
12, 1991). 
20S See INA 212(j){2). 
206 Prior to the mid-1990's, the appropriate examination was Parts I and II of Federation Licensing Examination 
(FLEX) and Steps 1, 2, and 3 of the National Board of Medical Examiners (NBME). These examinations were 
replaced by Steps 1, 2, and 3 of the U.S. Medical Licensing Examination (USM LE). 
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2. Clinical Physician 

If the physician will be providing direct patient care, the petition must include the following: 

• A license or other authorization required by the state or territory of intended employment 
to practice medicine; 

• A full and unrestricted license to practice medicine in a foreign state or evidence that the 
beneficiary has graduated from a medical school in the United States or in a foreign state; 
Evidence that the beneficiary has passed the Federation licensing examination 
(administered by the Federation of State Medical Boards of the United States) or an 
equivalent examination as determined by the Secretary of Health and Human Services 
(HHS));207 

• Evidence that the beneficiary has passed the English test given by the Educational 
Commission for Foreign Medical Graduates (ECFMG) to establish competency in oral and 
written English language unless the beneficiary has received his or her medical education at 
an accredited school of medicine in Canada or the United States. 

Licensing Examination 

The U.S. Medical Licensing Examination (USM LE) (steps 1, 2, and 3) is the only current licensing 
examination which will satisfy the requirements of the statute for an H-lB clinical physician. 208 

If the physician is required to pass the Federation Licensing Examination (FLEX), or the National 
Board of Medical Examiners (NBME), or the USM LE, the beneficiary must have done one of the 
following: 209 

• Passed components 1 and 2 of the FLEX; or 

• Passed Parts I, II, and Ill of the NBME; or 

• Passed Steps 1, 2, and 3 of the USM LE. 

An H-lB beneficiary coming to practice medicine as a clinical physician who has passed parts of 
the previous exams cannot combine those parts with parts of the USM LE to obtain licensure for 
H-lB purposes. For an H-lB beneficiary who passed the earlier examinations but did not obtain 

207 Current examination includes Steps 1, 2, and 3 of the USM LE. 
208 Current exam requirements are available at the USMLE website. 
209 See 57 FR 42755 (September 16, 1992). 
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a state license based on that passage, the beneficiary will have to take the complete USM LE in 
order to obtain state licensure and to be eligible for H-18 status. 

To meet H-1B requirements, the clinical physician must have passed all parts of the exams 
specified. For example, passing Part I of the NBME and Steps 2 and 3 of the USMLE would not 
make a physician eligible for H-1B status. 

A clinical physician must pass the FLEX or an equivalent examination as determined by the HHS 
Secretary. The FLEX is no longer offered. HHS had previously determined that Parts I, 11, and Ill 
of the NBME, and Steps 1, 2, and 3 examinations of the USM LE program, are equivalent to the 
FLEX. However, the NBME is also no longer offered. 

Canadian Licensing 

The Licentiate of the Medical Council of Canada (LMCC), the Canadian medical licensing procedure, 
is not equivalent to the FLEX, and therefore not acceptable by USCIS. 

Medical Residents 

Some medical residents, who are physicians in training, may not require a license in certain 
states when working under the supervision of a licensed professional. Evidence to support any 
claimed exemption from a medical license must be in the record. An officer must verify state 
regulations regarding exemption. 

3. Graduates of Foreign Medical Schools 

Graduates of foreign medical schools may qualify as aQ H-18 nonimmigrant if: 

• Teaching or conducting research, or both; and 

• Not performing patient care except patient care incidental to the beneficiary's research or 
teaching. 

In addition, the graduate may !qualify if: 

• Performing services as a member of the medical profession (for example, providing patient 
care); 

• Passed steps L 2, and 3 of the USMLE; 

• Possess a license from the relevant licensing authority; and 

• Have competency in oral and written English as evidenced by ECFMG Certification. 
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4. Graduates of U.S. Medical Schools 

Graduates of accredited U.S. medical schools do not need to provide evidence of competency in 
oral and written English. However, graduates of U.S. medical schools must still possess a license 
in order to practice medicine. 210 

5. English Competency 

English proficiency is a requirement for H-lB physicians. A beneficiary may establish proficiency 
in the English language by passaging Step 1 and the Clinical Skills portion of Step 2 of the 
USM LE. 211 At one time, the ECFMG administered an English language proficiency test and 
issued certificates accordingly. The ECFMG is no longer administered;, however, USCIS may 
accept existing certificates. 

U.S. and Canadian Medical Schools 

Alternatively, English language proficiency is demonstrated by graduation from a medical 
school accredited by the U.S. Department of Education. The school does not have to be located 
in the United States. For example, some U.S. institutions have campuses located outside the 
United States where medical education is provided which the U.S. Department of Education 
accredits. 

The U.S. Department of Education through cooperation with the Liaison Committee on Medical 
Education (LCME) accredits most Canadian medical schools. 212 Most Canadian medical school 
graduates are competent in oral and written English. However, Canadian medical school 
graduates must still pass ,tPnc 1 2 and 3 of thP USM LE unless coming to the United States to 
teach or conduct research with no patient care except that which is incidental to the research 
or teaching. 

6. Educational Commission for Foreign Medical Graduates (ECFMG) 

The ECFMG is the only recognized source in the United States for verification of medical 
transcripts and diplomas. Part of the ECFMG's certification process involves verification of a 
foreign medical graduate's overseas education. Where there is a question as to whether a 
foreign degree is equivalent to an M.D., USCIS may accept or request an ECFMG certificate to 
demonstrate equivalency. 

210 See 8 CFR 214.2(h)(4)(viii)(B)(2)(i). 
211 Effective as of July 14, 2004. 
212 See the LCME website. 
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Despite the reference to passage of the ECFMG in the regulations discussing English language 
proficiency, 213 there is no longer a separate English language proficiency examination 
administered by ECFMG. However, USCIS considers a certificate issued by the ECFMG as 
evidence that a beneficiary is proficient in the English language. 

7. Physicians of National or International Renown214 

Foreign medical school graduates who are of national or international renown are exempt from 
the requirements relating to other physicians. 215 The physician of national or international 
renown is exempt from: 

• The licensing examination; 

• English language proficiency requirements; and 

• The limitation on activities to teaching and research. 

The physician of national or international renown is still subject to the beneficiary 
requirements216 dealing with state licensure and either foreign licensure or graduation from a 
foreign medical school. 

Possible evidence that the beneficiary qualifies as a physician of national or international 
renown may include, but are not limited ~o1: 

213 See 8 CFR 214.2(hl(4Hvi iiHBH2Hil. 
214 See 8 CFR 214.2(h)(4)(viii)(C). 
21s See 8 CFR 214.2(h)(4l(viiil(B). 
216 See 8 CFR 214.2(hl(4Hviii)(A). 
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• Documentation of the beneficiary's receipt of nationally or internationally recognized 

prizes or awards in the field of medicine; 

• Evidence of the beneficiary's authorship of scientific or scholarly articles in the fie ld of 

medicine published in professional journals, ma jor trade publications, or other major 

media; 

• Published material about the beneficiary's work in the medical field that appears in 

professional journals, major trade publications, or other major media (which includes 

the title, date, and author of such material); 

• Evidence that the beneficiary has been employed in a crit ical, leading, or essential 

capacity for organizations or establishments that have distinguished reputat ions in the 

field of medicine; 

• Evidence of the beneficiary serving as a speaker or panelist at medical conferences; 

• Evidence of the beneficiary's participation as a judge of the work of others in the 

medical field; 

• Documentation of the beneficiary's membership in medical associations. which require 

significant achievements of their members. as judged by recognized experts in the field 

of medicine: 

• Evidence that the beneficiary has received recognition for his/her achievements or 

cont ributions from recognized authorities in the field of medicine; and 

• Any other evidence demonst rating the beneficiary's achievements, contributions, 

and/or acclaim in the medical field. 

An H-18 physician of national or international renown does not necessarily have to meet the 

requirements for the nonimmigrant (0-1 visa category) or immigrant (E-11 visa category) 
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employment-based Extraordinary Ability categories. The evidence must just establish that the 
beneficiary is nationally or internationally renowned. 217 

8. Physicians Working for the Veteran's Administration (VA) 

Physicians coming to the United States to work at a Veteran's Administration (VA) hospital are 
required to have a state license to practice medicine. However, the license does not have to be 
from the state where the VA hospital is located. 

B. Nurses and Health Care Workers (H-18) 

USCIS may approve an H-18 petition for a nurse position that meets the requirements for the 
classification. However, most nurse positions do not meet the requirements of the statute 
because the position is not a specialty occupation. Most nursing positions do not require a U.S. 
bachelor's or higher degree in nursing for entry into the occupation in the United States. 

There are some situations, however, where the petitioner may be able to show that the nursing 
position in question is a specialty occupation because a U.S. bachelor's or higher degree in a 
specific specialty is normally the minimum for entry into the particular position. The nurse 
beneficiary may qualify if the nursing position involves an advanced practice nurse such as: 

• Clinical nurse specialists; 

• Nurse anesthetists; 

• Nurse-midwives; and 

• Nurse practitioners . 

Licensing and Examination 

The nurse must have obtained a license to practice nursing in the ~~tate of intended 
employment prior to approval of the petition. 

The Commission on Graduates of Foreign Nursing Schools (CGFNS) Certification 

A foreign national who seeks admission to the United States for the primary purpose of 
performing labor as a health care worker, other than a physician, is inadmissible unless he or 
she presents a certificate from the Commission on Graduates of Foreign Nursing Schools 

217 "Renown" is defined as "thea state of being widely acclaimed and highly honored." See MeFFiaffi 'lleester's 
Gellegiale 9ietieRaFr, l(H l'I eelitieR. See, e.g., Webster's Third New International Dictianar'& {2015}, available at 
htt1;i:LLunabridged.merriam-webster.comLunabridgedLrenown (last visitedixx xx, 20151. 
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(CGFNS) or an equivalent credentialing organization. 218 There is an alternative certification 
process for nurses. 219 

A certifying organization generally must verify that the foreign national's education, training, 
licensing, experience and English competency meet all statutory and regulatory requirements 
for health care workers 220 or for certain nurses. 221 This verification is not binding on the DHS. 
However, DHS is not required to re-verify the elements of certification. The health care worker 
certificate or certified statement must contain the following elements: 

• The name, address, and telephone number of the credentialing organization; 

• A point of contact to verify the validity of the certificate or certified statement; 

• The date the certificate or certified statement was issued; 

• The health care occupation for which the certificate was issued; and 

• The beneficiary's name, date, and place of birth. 

Physical Therapist Certification 

The National Board for Certification in Occupational Therapy (NBCOT) is authorized to issue 
certificates for occupational therapists only. The Foreign Credentialing Commission on Physical 
Therapy (FCCPT) is authorized to issue certificates for physical therapists only. 

Change of Status 

On or after July 26, 2004, if an H-1B beneficiary seeks admission to the United States, a change 

I 

of status, or an extension of stay, the beneficiary. regardless of where he 01 she received his or 
hN prJ,:rc,tinn or trainirw provide evidence of health care worker certification if the 
primary purpose for coming to or remaining in the United States is employment in one of the 
affected health care occupations. 

C. Department of Defense (DOD) Cooperative Research Project (H-1B2} 

The Immigration Act of 1990222 provided for nonimmigrant status for a foreign national coming 
I to the United States to perform ~services of an exceptional nature requiring exceptional 

218 
See INA 212(a)(S)(C). 

219 See INA 212(r). 
220 See 212(a)(S)(C). 
221 See INA 212(r). 
222 See Section 222 of Pub. L 101-649, 104 Stat. 4978, 5028 (November 29, 1990). 
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merit and ability relating to a cooperative research and development project or a coproduction 
project administered by the Secretary of Defense. Admission under the DOD cooperative 
research project program (H-182) is subject to a ten-year limit. 

No more than 100 principal beneficiaries can be in this status at any given time. Officers should 
contact the Service Center Operations Directorate through their chain of command to 
determine if a visa number i~ available . .;bualifying services under this program are services that 
require at least a bachelor's degree, or its equivalent, in a specific specialty to perform the 
duties. 

The H-182 program is similar to the H-18 program. However, the DOD program is not part of 
the H-18 specialty occupation program as it has a separate statutory basis than the H-18 
specialty occupation program.223 The 100 principal beneficiaries' limitation is also not part of 
the current H-18 cap of 65,000. The existence of this special program does not preclude the 
DOD from using the regular H-18 provisions provided the required guidelines are met. 
Petitioners of the DOD Researchers are not required to submit an LCA. 224 

An H-182 petition requires the fo llowing evidence: 

• A verification letter from the DOD project manager for the particular project stating that 
the beneficiary will be working on a cooperative project under a reciprocal government­
to-government agreement administered by DOD. Details about the specific project are 
not required; 

• A general description of the beneficiary's dutie~ the actual dates 
of the beneficiary's intended employment on the project; 

• A statement indicating the names of beneficiaries currently employed on the project in 
the United States and their dates of employment. The petitioner must also indicate the 
names of beneficiaries whose employment on the project ended within the past year;225 

and 

• Evidence that the beneficiary has a U.S. bachelor's or higher degree in the occupational 
field in which the beneficiary will be performing the services, or its equivalent. 226 

223 The H-1B2 visa category authorizes foreign workers to come temporarily to the United States to perform 
services of an exceptional nature requiring exceptional merit and ability relating to a cooperative research and 
development project or a coproduction project provided for under a Government-to-Government agreement 
administered by the Secretary of Defense. See 8 CFR 214.2(hl(l)Oi}(B}(21. 
224 

See 8 CFR 214.2(h){4)jvil{Al(2). 
225 See 8 CFR 214.2{h)(4l(vil(B). 
226 See 8 CFR 214.2(hl(4Hvil(Cl. 
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Limitations of Period of Stay and Extensions 

USCIS may approve an H-1B2 DOD petition for a period of up to five years or the length of the 
project, whichever is shorter. USCIS may approve extensions up to another five years, for a 
total stay of 10 years. 

D. Fashion Models (H-1B3) 

Included in the H-lB classification are fashion models of distinguished merit and ability (H-
1B3). 227 A foreign national of distinguished merit and ability in the field of fashion modeling is 
one who is prominent in the field of fashion modeling. The beneficiary must also be coming to 
the United States to perform services that require a fashion model of prominence. 228 

In order to qualify as a fashion model of prominence, the foreign national must have a high 
level of achievement in the field of fashion modeling. The fashion model must have a degree of 
skill and recognition substantially above that ordinarily and described as renowned, leading, or 
well-known in the field of fashion modeling." 229 

An H-1B3 petition requires evidence that: 

• The services to be performed involve events, productions or activities which have a 
distinguished reputation, or 

• The services are to be performed for an organization or establishment that has a 
distinguished reputation for, or record of, employing prominent persons. 230 

The petitioner must obtain a certification from U.S. Department of Labor (DOL) that it has filed 
a Labor Condition Application (LCA) in the occupational specialty for each Metropolitan 
Statistical Area (MSA) where the petitioner will employee the beneficiary. 

The beneficiary qualifies as a person of distinguished merit and ability in the field of modeling, if 
the petitioner submits documentary evidence of two of the following: 231 

• The beneficiary has achieved national or international recognition and acclaim for 
outstanding achievements in his or her field evidenced by critical reviews by or about 
the beneficiary in major newspapers, trade journals, magazines, or other published 
material. 

227 See INA 101(a)(15)(H)(i)(b). 
228 See 8 CFR 214.2(h)(4)(vii)(A). 
229 See 8 CFR 214.2(h)(4)(ii). 
230 See 8 CFR 214.2(h)(4)(vii)(B). 
231 See 8 CFR 214.2(h)(4)(vii)(C). 
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• The beneficiary has performed and will perform services as a fashion model for 
employers that have a distinguished reputation. 

• The beneficiary has received recognition for significant achievements from 
organizations, critics, fashion houses, modeling agencies, or other recognized experts in 
the field of fashion modeling, The testimonials must be in a form that clearly indicates 
the author's authority, expertise, and knowledge of the beneficiary's achievements. 

• Commands a high salary or other substantial remuneration for services (in relation to 
others in the field) as evidenced by contracts or other reliable evidence. 
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I Comment [JVT250]: SCOPS: Recommend 
moving this after Specialty Occupation Chapter. 

I
. OPS(JVT): I think this Is a good suggestion - Kate and 

Steven, ok? 

I OPS/KMA: Great suggestion. Moved. 

( Comment [JVT251]: OPS(JVT): As announced, 
I H-1B petitions filed on or after Oct. 1, 2015, 

should not include the additional fee that was 

I 

previously required by Section 402 of Public 
Law 111-230, as amended by Public Law 111-
347, for certain H-1B and L-1 petitions. The 
additional fee required by Public Law 111-230, 

I 
as amended. expired on Sept. 30, 2015. 
All other H-1B and L-1 fees, including lhe Base 
fee, Fraud Prevention and Detection Fee, and 

I 
American Competitiveness and W0<1<force 
Improvement Act of 1998 (ACWIA) Fee when 
applicable, are still required. Petitions wilh 

I 
incorrect fees may be rejected. Petitioners are 
reminded lhat USCIS prefers separate checks 
for each filing fee. 

I 
Public Law 111-230, enacted on Aug. 13, 2010, 
required an additional fee of $2,000 for certain 
H-1B petitions and $2,250 for certain L-1A and 

I 
L-1B petitions postmarked oo or after Aug. 14, 
2010. Public Law 111-347, enacted on Jan. 2, 
2011, extended the fees through Sept. 30, 

1

2015. For more infonnalion. visit the H-1B Visa 
or L-1 Visa pages or call the National Customer 
Service Center at (800) 375-5283. 

I This information will need to be updated. 

I OPS/KMA: Section Moved. 

OPS/KMA: Section Moved. 
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Congress created the specialty occupation (E-3) classification for nationals of Australia in 
2005. 236 A certified LCA from DOL is required. 237 Officers adjudicate the E-3 in the same way as 
an H-1B. The same criteria and standards are used to determine whether the position is a 
specialty occupation and whether the beneficiary is qualified to engage in the occupation. 
There are several mostly procedural differences including: 

• Filing location; 

• Visa limitation; 

• Time limitations; and 

• Dual intent. 

1. Filing Location 

E-3 applicants outside of the United States must appear at a U.S. Consulate or Embassy abroad 
to apply. No petition is required when applying at a U.S. Consulate or Embassy. E-3 petitioners 

236 See INA l 0l(a){lS)(El(iii). See the Real ID Act, Pub. L. 109-13 (May 11, 2005), codified at 49 U.5.C. 30301. 
237 

See Chapter 3, Specific Petitioner Requirements, Section 8, Labor Condition Application (2 USCIS-PM H.3(8)). 
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seeking a change of nonimmigrant status to E-3 anddo~ an extension of stay must file at the 
Vermont Service Center regardless of the place of intended work. 

2. E-3 Visa Limitations 

E-3 visas are limited to 10,500 per year. These visas are counted separately from the H-1B visas, 
therefore this cap is distinct from the H-1B cap. Spouses and children of E-3 beneficiaries do not 
count against the E-3 cap. 

3. E-3 Time Limits 

E-3 specialty occupation workers may be admitted initially for a period not to exceed the 
validity period of the accompanying Labor Condition Application (LCA), but not for more than 2 
years. 

Extensions of Stay 

USCIS may approve extensions of stay indefinitely in increments not to exceed the validity 
period of the accompanying E-3 LCA. As there is no limit on the total length of stay for an E-3 
beneficiary, there is no specified number of extensions for a qualifying E-3, but USCIS must 
approve the extensions in lno more than two-year increments. 

4. Dual Intent for E-3 Beneficiaries 

An E-3 beneficiary cannot simultaneously intend both to remain in the United States 
permanently (by pursuing an immigrant visa) and remain temporarily. However, E 
nonimmigrants do not have a foreign residence requirement. Therefore, USCIS does not deny 
applications for failure to maintain a foreign residence, which might otherwise be an indicator 
of lack of nonimmigrant intent. 

F. Chile and Singapore Free Trade Agreements (H-181) 

The Chile and Singa12ore Free Trade Agreements, made nationals of Chile and Singa12ore eligible 
to seek admission to the United States as H-1B1 nonimmigrants. 238 USCIS also refers to this 
categor'i as HSC. While the H-181 classification is in man'i wa'iS similar to the H-1B 
classification, it exists under a sei;iarate statutor'i 12rovision and man'i of the 12rovisions 
a1212licable to H-1Bs, such as 12ortabiliW, do not ap12l'i to H-1B1s. 

Eligibilitv 

238 See Pub. L. 108-77 and Pub. L. 108-78 (Set;1tember 3 2003). 

- FOR OFFICIAL USE ONLY -
82 

Doc-7 Paqe: 195 

Comment [HJC257]: AAO: We recommend 
inserting "and/" since there will be cases where 
they are seeking both. 

OPS(JVT): seems ok, just need to check PM style 
guide. 

OPS/Kate: PM does not prohibit "and/or". 

Comment [HJC258]: AAO: We recommend 
inserting "and/" since there will be cases where 
they are seeking both. 

OPS(JVT): seems ok, just need to check PM style 
guide. 

OPS/KMA PM style guide does not prohibit 
"and/or". 

Comment [STN259]: I think this is more 
accurate right? 

OPS/KMA-Yes, you're edit is more accurate. Thank 
you. 

Comment [STN260]: Can they have an 
immigrant petition filed for them? If so, then 
maybe change this to "seek adjustment of status" 

195 

AILA Doc. No. 19091601. (Posted 9/17/19)



(b)(S) USCIS Policy Manual, Volume 2: Nonimmigrants 

- FOR OFFICIAL USE ONLY -

In order to qualify for H-1B1. a national of Chile or Singapore must: 

• Be coming to work in a specialty occupation requiring theoretical and practical 
application of a body of specialized knowledge, and 

• Have attained a bachelor's degree or higher in the specific specialty (or its equivalent) as 
a minimum for entry into the occupation in the United States. 239 

Although the H-1B1 and H-1B programs differ, Congress expressed its desire that many of the 
same standards apply. 240 Therefore, a bachelor's degree in a specific specialty. or its equivalent. 
is required for the majority of H-1B1 nonimmigrants. There are four exceptions to the 
requirement of a bachelor's degree in the specific specialty including: 

• For persons from Chile, an agricultural manager: 

• For persons from Chile, a physical therapist: 

• For persons from Chile or Singapore, a management consultant; 

• For persons from Chile or Singapore, a disaster relief claims adjuster. 

Petition Not Required 

It is not necessary to file a petition with USCIS for an H-1B1 non immigrant visa if the beneficiary 
will apply for a visa abroad. Persons seeking classification as an H-1B1 may submit an LCA to 
DOL and then apply directly to the State Department for a visa. 

Persons in the United States seeking a change of status to H-1B1. or seeking an extension of an 
existing H-1B1 stay, must have a U.S. employer apply to USCIS by submitting the following: 

• A completed petition with the base fee and ACWIA fee (if applicable); 

• An LCA (Annotated as "H-1B1-Chile" or "H-1B1-Singapore"l certified by DOL; 

• A letter from the U.S. employer stating the activity to be engaged in. the anticipated 
length of stay, and the arrangements for remuneration: and 
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• Evidence the beneficiarl'. meets the educational reguirement for the occui;iation, which 
is a bachelor's degree or higher degree in the s12ecific s12ecialtl'. (unless one of the 
exce12tions a1212lies). 

IFees I 

• The H-1B Fraud Prevention and Detection Fee is not reguired. 241 

• Public Law 114-113 fee of ~4,000 for 12etitioners who em12lol'. 50 or more emi;ilol'.ees in 
the United States and more than 50% of those em12lol'.ees are in H-18 or L-1 
nonimmigrant status; and must be submitted with a reguest for initial H-1B status or a 
reguest for a beneficiarl'. alreadl'. in H-1B status to change em12lol'.ers. 242 

Labor Condition Application {LCA/ 

Em12lol'.ers must submit a labor condition attestation for foreign workers from Chile or 
Singa12ore under the Free Trade Agreement H-181 (HSCl Qrogram. The law requires DOL to 
certifl'. to DOS (when seeking consular 12rocessing) that the a1212ro12riate LCA has been filed with 
DOL. 

If certified and the beneficiarl'. will be consular 12rocessing, the emi;ilol'.er transmits a CORl'. of the 
signed, certified LCA to the beneficiarl'. together with a written offer of em12lol'.ment. At the 
time of visa a1212lication at the consulate, the beneficiarl'. will 12resent a certified COQl'. of the LCA, 
clearll'. annotated bl'. the em12lol'.er as "H-1B1 Chile" or "H-1B1 Singa12ore/1 as woof of filing. 

Licensure 

The H-1B1 categorl'. does not reguire a license as a 12rereguisite for admission. However, 
wofessionals admitted in H-1B1 classification must com12ll'. with all a1212licable state and federal 
licensure reguirements for engaging in their resgective grofession following their admission to 
the United States. 

£g.e 

241 
See Pub. L. 111-230 (August 13, 2010). 

242 
Between August 14, 2010 and Segtember 30, 2015, the Emergency Sui;iglemental Aggrogriation for Border 

Security Act. Pub.L. 111-230 (August 13. 2010), as amended by Pub. L. 111-347 (January 2. 2011) reguired an 

additional ~2,000 fee on H-1B i;ietitions if the i;ietition reguested an initial ai;ii;iroval of H-1B status or authorization 
to change emi;iloyers or if the getitioner emgloyed 50 or more emi;iloyees in the United States and more than 50% 

of those emgloyees are in H-18 or L-1 status. As originally enacted Pub.L. 111-230 would have sunset on 

Segtember 30, 2014. However, on January 2, 2011 President Obama signed Public Law 111-347. Title Ill, section 

302 of that law extended agglicability of the fee through SeQtember 30, 2015. 
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The Chile-Singapore Free Trade Agreements allow for no more than 1,400 nationals from Chile 
and 5,400 nationals from Singapore to enter the United States annually. This cap is set aside 
from the overall H-18 ·cap. When an H-181 nonimmigrant changes status to H-18, he or she will 
be sub ject to the H-18 cap. 

Chapter 7. Numerical Visa Limitations 

A. Visa limitations (Caps) 

1. The H-18 Cap 

The number of new H-18 visas issued each year is limited by statute. 243 This limit, referred to as 
the "cap," has traditionally been set at 65,000 visas, although Congress has increased the cap in 
some years. The H-1B cap applies to each fiscal year, which begins on October 1st. 

Petitions for the upcoming fiscal year are accepted no earlier than the preceding April 1st (or 
the first working day after that date) because an H-1B petition may not be filed or approved 
more than six months before the date of actual need.244 

The H-1B cap only applies to the principal H-1B beneficiary and not to the spouse and children 
of the beneficiary, who as dependents of the principal H-1B would obtain their visas under the 
H-4 classification. 245 

In addition to the regular H-1B cap, a separate "cap" exists for one of several exemptions to the 
regular H-1B cap. Specifically, H-1B beneficiaries who possess a master's degree or higher from 
a U.S. institution of higher education !may obtain an exemption - rom the 65,000 
regular cap, 246 This exemption from the cap is limited to 20,000 per fiscal year. 

2. The H-1B1 cap 

In a fiscal year, 1,400 nationals from Chile and 5,400 nationals from Singapore are allowed to 
enter the United States as H-1B1 beneficiaries. Individuals admitted in H-1B1 classification are 
admitted in one-year increments which may be renewed indefinitely, provided the individual 
demonstrates that he or she does not intend to abandon residence abroad to remain or work 
permanently in the United States. 247 

_ The following visa allocations apply to the cap: 

243 
See INA 214(gl(l)(A). 

244 See 8 CFR 214.2(h)(9l(i)(B). 
245 

See INA 101(a)(15)(H)(iii) and INA 214(gl(2). 
246 

See Chapter 9, Limitations on Periods of Stay (2 USCIS-PM H.9]. 
247 

See 9 FAM 402.10-S(F}(b}. 
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• The principal H-1B1 visa holder counts against the cap; 

• The first admission or conferral of status counts against the cap; and 

• ~II subsequent extensions after the ~extension (starting at the seventh year as 
an H-1B1!). 

The following table summarizes the annual 65,000 visa limitations by visa category. 

Visa Limitations by Classification 

Classification Limitation 

Free Trade/HSC - from Chile 1,400 

Free Trade/HSC - from Singapore 5,400 

H-1B-from all other countries 58,200 

Total 65,000 

Effect of H-18 cap on H-181 cap 

The annual H-1B cap is reduced by the H-1B1 cap at the beginning of the fiscal year. Therefore, 
up to 6,800 visas are set aside from the cap of 65,000 during each fiscal year for the H-1B1 
program. 248 

3. Department of Defense (DOD) H-1B2 Cap 

The H-1B2 classification has its own, separate numerical limitation. A maximum of 100 H-1B2 
workers can be employed in the United States at any time. 249 

4. E-3 Cap 

E-3 visas are limited to 10,500 per year. These visas have their own separate cap and therefore 
do not count against the H-1B cap. Spouses and children of E-3s do not count against the cap. 

248 See INA 214(g)(8)(A)(iv). 
249 See 8 CFR 214.2(h)(8)(i)(B). See the terms of the United States-Chile and United States-Singapore Free Trade 
Agreements. 
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5. Closing of Filing Period for Cap-Subject Petitions 

If the numerical limitation for the current fiscal year has not been reached, USCIS will accept 
and adjudicate cap-subject petit ions until USCIS receives a sufficient number of petitions to 
meet the cap. An update is posted on the USCIS website notifying the public when the filing 
period is closed. 

Cap "Lottery" 

If the numerical limitation for the current fiscal year has been reached, USCIS 
computer-generated random selection process (commonly known as a "lottery") to select a 
sufficient number of petitions needed to meet the caps of 65,000 for the general category and 
20,000 under the advanced degree exemption limit. For cap-subject petitions not randomly 
selected, USCIS will reject and return the petition with filing fees, unless it is a duplicate 
fi ling. 250 If the numerical limitation is reached within the first five days of a given fiscal year, 
then USCIS will apply the random selection process to all of the petitions filed in the first five 

days. 

Advanced Degrees 

IUSCIS conducts the selection process for advanced degree exemption petitions firsd if the 
advanced degree exemption is reached during the first five business days on which petitions 
elibigle to the exemption under the INA.251 All advanced degree petitions not selected become 
part of the random selection process for the 65,000 limit. 

Chapter 8. Exemptions From the Numerical Limitations 

1. General Exemptions 

Certain types of H-18 petitions are exempt from the cap."~ Creating exemptions rather than 
changing the total cap number each year ensures that certain H-18 beneficiaries as determined 

by Congress are able to obtain H-18 status even in t imes of high 
demand. It also allows Congress to further policy goals by ensuring that employers and 
beneficiaries deemed important by Congress are not prevented from obtaining H-18 status by 
the fixed cap limits. 

Congress provided certain institutions with ~fill.exemption ~ H-18 cap­
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• Institutions of higher education;
254 

• Nonprofit entities related to or affiliated with an insti tution ot higher educationl4ig-A-ef 

~-+Wflprofit entities;255 

• Nonprofit research organizations;256 or 

• Governmental research organizations. 
257 

In effect, these statutory measures ensure that qualifying institutions have access t o a 

continuous supply of H-1B workers without numerical limitation. Congress deemed such 

employment advantageous to the United States, based on the belief that increasing the 

number of high-skilled foreign nationals working at U.S. institut ions of higher education would 

increase the number of Americans who will be ready to fi ll specialty occupation positions upon 

completion of their education. lill Congress reasoned that "by virtue of what they are doing, 

people working in universities are necessarily immediately contributing to educating 

Americans." 259 Congress also recognized that U.S. institutions of higher education are on a 

different hiring cycle from other U.S. employers, and in years of high H-18 demand, these 

institutions would be unable to hire cap-subject H-1B nonimmigrant workers. 260 

2. Additional Exemptions 

Further cap exemptions include the following situations: 

• Master's Degree Or Higher: The beneficiary possesses a master's degree or higher from 

a U.S. institution of higher education261 (l imited to 20,000 per fiscal year); 

• Working lenOA-iA Guam or the Commonwealth of the Northern Mariana5 lslin9s 

(CNMI): The beneficiary will be working exclusively itnefl Guam or the CNMI;· 6~ 

254 
As defined at 20 U.S.C. l 00l(a) and 8 CFR 214.2(h)(8l(ii)(F)(l) .. 

2
" See 8 CFR 214.2(h)(l9)( iv) . 

256 
See INA 214(g){SI and 8 CFR 214.2{hH19HiiiHBI. 

m See 8 CFR 214.2(h)(191(iiil(C). 
258 

See S. Rep. No. 260, at 21-22. 
259 Sees. Rep. No. 260, at 21. 
260 Sees. Rep. No. 260, at 22. 
261 See 20 U.S.C. 1001(a). 
262 
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• "Conrad 30" waiver: The beneficiary was admitted to the United States as a J-1 
(Exchange Visitor) nonimmigrant in order to receive graduate medical training and has 
received a waiver of the two-year foreign residence requirement to practice primary 
care or specialty care medicine in a medically underserved area or for an interested 
federal or state agency;263 

• Previous H-1B Status: !Petitions 
involving an H-18 beneficiary who has 

cap within the last six years o not count against the 
cap unless the H-18 beneficiary1wpuld be eligible for a new six-year period of admission 
at the time the petition is filed.~,265 DHS !egulations provide that recapturing_the_ . 
remainder of the initial 6-year period of H-1B admission under INA 214(g)(4) may be 
done at any time before the beneficiary uses the full period of H-1B admission. 266 _If the 
extension request is a change from a cap-exempt employer to a cap-subject employer, 
however, the petition is counted against the cap; 

•_Multiple Petitions: When multiple petitions are approved on behalf of an H-1B 
beneficiary, only one approval is counted against the cap267

; 

• Concurrent Emolovment: When an H-lB beneficiary is emp1oved by a cap--exempt 
organization. anv concurrently fi led H-1B petition is exempt from the cap as long as the 
beneficiary remains ernployed by the cap--exernpt !on~aAii!atioorganization at the time of 
filing through the time of adjudication~;~ ~ef. 

•_ Spouses and Children: Qualifying dependent family members do not count against the 
cap, 

A. U.S. Master's Degree or Higher 

The first 20,000 petit ions filed on behalf of beneficiaries who possess a master's degree or 
higher from a public or other nonprofit. accredited or pre-accredited U,S. institution of higher 

263 See INA 214(1)(2l(A). 
l'4 See G"1aiiter 8, ~l!eFAf;lli8RS fF8FA the ~hiFAeral biFAilatieRS 12 YSGIS PM M.Sj. 
265 See INA 214(gl(7). 
266 See 8 CFR 214.2(h)(13l(iii)(C). 
267 For example, if an H-1B beneficiary changes employers through the filing of a petition by a new employer, the 
second petition will not count against the cap unless the H-1B beneficiary would be eligible for a new six-year 
period. This is also the case when an H-lB beneficiary requests concurrent employment with another H-lB 
petitioner 
268 See 8 CFR 214.2(h)(8Hii)(F)(6). 
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education are exempt from the H-1B cap. 269 Once the 20.000 master's cap is reached. any 
em12loyer seeking an H-lB nonimmigrant visa on behalf of an H-1B beneficiary who 12ossesses a 
U.S. master's or higher degree is subject to the regular H-1B ca12 unless the beneficiary is 
eligible for another exemption. Officers should apply all exemptions that do not contain 
numerical limitations first before applying the "masters or higher" 20.000 exem12tion. 

To gualify for a master's cap exem12tion, the beneficiary must have a U.S. master's or higher 
degree from a U.S. institution of higher education. 270 

The gualifying degree must have a bachelor's degree as a 12rereguisite to obtain the master's 
degree or higher. Officers can give the exem12tion if the master's is at least one level beyond the 
entry-level 12ost-bachelor degree in the field. 

B. !Place of Employment271 

These exemptions, created by The American Competitiveness in the Twenty-First Century Act 
(AC21), 272 apply to an H-1B beneficiary who: 

• Is employed (or has received an offer of employment) at an institution of higher 
education or a related or affiliated nonprofit entity; or 

• Is employed (or has received an offer of employment) at a nonprofit research 
organization or a governmental research organization. 273 

Therefore, qualifying cap:-exempt entities include: 

• A public or other nonprofit, accredited or pre-accredited institution of higher education; 

• A nonprofit entity related to or affiliated with a public or other nonprofit, accredited or 
pre-accredited institution of higher education; 

• A nonprofit research organization; or 

• A governmental research organization . 

269 See INA 214(g)(Sl(C). 
270 

See 20 U.S.C. lO0l(al. 
271 See INA 214(g)(S)(A) and INA 214(g)(S)(B). 
272 See Pub. L. 106-313 (October 17, 2000). 
273 

See INA 214(g)(S)(A) and INA 214(g)(5)(B). 
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USCIS recognizes that Congress chose to exempt from the numerical limitations in section 

214(gl(l) al iens who are employed "at" a qualifying institution. which is a broader category 

than aliens employed "by" a qualifying inst itution. USCIS interprets the statutory language as 

reflective of Congressional intent that certain aliens who are not employed directly by a 

The employment at a qualifying institution, organization, or entity may qualifyies 

for cap exemption if if the H-18 beneficiary will spend the majority of his or her work time 

performing job duties at a qualifying institution, organization or entity and thosei-t- job duties 

directly and predominantly furthers the qualifying entity's (generally higher education or 

nonprofit research or governmental research)~ 

• ~ esseR~ial purpose; 

• Mission; 

• Objectives; or 

• Functions. d 

274 See 8 CFR 214.2(h)(8)(ii)(F)(4). 
271 See S. Rep. No. 106·260 (April 11, 2000), providing that persons should be considered cap;:-exempt " ... by vi rtue 
of what they are doing" and not simply by reference to the identity of the petitioning employer. 
276 See 8 CFR 214.2(h)(8Hii)(F)(4). 
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If a petitioner is not itself a qualifying institution, then it bears the burden of demonstrating by 
a preponderance of the evidence that a logical nexus exists between the beneficiary's duties 
and the normal, primary, or essential work performed by the qualifying institution at which the 
beneficiary will be working. 
277 

1. Institution of Higher Education 

An iAstit1:1teinstitutione of higher educationlearniAg is an institution as aA e€l1:1Eati0Aal 
m instit1:1tioA in any ~State that:· 

• Admits as regular students only persons having a certificate of graduation from a school • 
providing secondary education, or the recognized equivalent of such a certificate; 

• Is legally authorized within such 1Mate to provide a program of education beyond 
secondary education; 

• Provides an educational program for which the institution awards a bachelor's degree or 
provides not less than a two-year program that is acceptable for full credit toward such 
a degree; 

• Is a public or other nonprofit institution; and 

• Is accredited by a nationally recognized accrediting agency or association, or if not so 
accredited, is an institution that has been granted pre-accreditation status by such an 
agency or association that has been recognized by the Secretary for the granting of pre­
accreditation status, and the Secretary has determined that there is satisfactory 

I 
277 See 8 CFR 214.2(h)(8)(ii)(Fl(4). 
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assurance that the institution will meet the accreditation standards of such an agency or 
association within a reasonable time.-279 

2. Related or Affiliated Nonprofit Entity 

Nonprofit entities that are related or affi liated with an institution of higher education are also 
exempt from the H-lB cap. The H-1B regulations define the term "related or affi liated 
nonprofit entity" for purposes of the H-1B fee and numerical cap exemption.-lli Adjudicators 
should apply the same definition to determine whether an enti ty qualifies as a related or 
affiliated nonprofit entity for purposes of( H-18 numerical cap and fee 
exempption. lln order to qualify as a cap:-exempt entity on this basis the etitioner must 
demonstrate by a preponderance of the evidence that !l 

is an affiliated or related nonprofit entity (including but 
not limited to hospitals and medical or research institutions) by showing one of the 
following:-™ 

• The nonprofit entity is connected or associated with an institution of higher education • 
through shared ownership or control by the same board or federation; 

• The nonprofit entity is operated by an institution of higher education; 9f 

•_The nonprofit entity is attached to an institution of higher education as a member, 
branch, cooperative, or subsidiary~, 

• The nonprofit entity has, absent shared ownership or control. entered into a formal 
written affiliation agreement with an institution of higher education that establishes an 
active working relationship between the nonprofit entity and the institution of higher 
education for the purposes of research or education, and a fundamental activity of the 
nonprofit entity is to directly contribute to the research or education mission of the 
institution of higher education. 282 

In order to show this last condition, absent a demonstration of shared ownership or control. a 
petitioner must provide evidence of a formal written affiliation agreement that establishes an 
active working relationship between the two entities and the purpose of the affil iation. This is 
important to ensure that the nonprofit entity, or nonprofit research organizations, or 
governmental research organizations will directly and predominantly further the normal. 
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primary. or essential purpose. mission. objectives. or functions of the institution of higher. 283 ..A 
petitioner may wish to submit. or officers may require the submission of. additional evidence to 
corroborate the purpose of the affiliation. The record must demonstrate that "a fundamental 
activity" of the nonprofit entity is to directly contribute to the research or education mission of 
the institution of higher education. 

~nterim Procedures for Related or Affiliated Nonprofit Entity Cap Exemptions 

USCIS gives deference to prior determinations made after June 6, 2006, af¼€1..that a petitioner is 
a nonprofit entity related to or affil iated with an institution of higher education and therefore 
exempt from the H-18 statutory cap"~ Deference under this interim policy will apply 
unless there have been 

.. significant changes in circumstances or clear error in the prior adjudication.• 

The burden remains on the petitioner to show that the organization previously received 
approvals of its request for H-lB cap exemption as a non-profit entity that is related to or 
affiliated with an institution of higher education( I . 

3. Nonprofit Research Organization or a Governmental Research Organization 

The nonprofit research organizations284 and U.S. governmental research organizations285 

eligible for fee exemptions are primary engaged in or the primary mission is basic and4,~ 
applied research.286 A governmental research organization can consist of a federal. state or 
local entity whose primary mission is the performance or promotion of basic and/or applied 
research. 287...A_ U.S. government ent ity may either perform or promote basic research or applied 
research. 

Basic Research 

Basic research is general research to gain more comprehensive knowledge or understanding of 
the subject under study, without specific applicat ions in mind. Basic research is also research 
that advances scientific knowledge, but does not have specific immediate commercial 

283 See Aytes Memo June 2006, at 3 (citing S. Rep. No. 106-260 (April 11, 2000) Ire. S. 2045. the bill that was 
enacted into AC2.ll providing that individuals should be considered cap-exempt" ... by virtue of what they ore 
doing" and not simply by reference to the identity of the petitioning employer."). 
28

' See 8 CFR 214.2(hll19Hiiil(B). 
28s See 8 CFR 214.2(hll19HiiiHCl. 
286 See 8 CFR 214.2(h)(19)( iii)(C). 
287 See 8 CFR 214.2(h)(19Hiii)(C). 
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objectives although it may be in fields of present or potential commercial interest It may 
include research and investigation in the sciences, social sciences, or humanit ies. 

Applied Research 

Applied Research is research to gain knowledge or understanding to determine the means by 
which a specific, recognized need may be met. Applied research includes investigations 
oriented to discovering new scientific knowledge that has specific commercial objectives with 
respect to products, processes, or services. It may include research and investigation in the 
sciences, social sciences, or humanities. 

A nonprofit organization~ is:~ 

• A tax exempt organization under the Internal Revenue Code of 1986;290 and 

• An entity approved as a tax_..exempt organization for research or educational purposes 
by the Internal Revenue Service (IRS). 

4. Concurrent Employment of Certain Cap--Exempt H-18 Nonimmigrants 

An H-18 nonimmigrant employed at an institution of higher education or a related or affi liated 
nonprofit entity who has not been counted against the cap may accept concurrent H-18 
employment with a cap-subject employer. 

.The concurrent employer must file its own petition on behalf of the H-18 beneficiary, but the 
beneficiary does not need to wait for approval of the petition in order to commence 
employment. If the cap_;-exempt employmen~ c~ases, the_ H-1~ empl_oyee_ then becomes subject 
to the cap unless the beneficiary obtains new cap-exempt employment. _____ _ 

291fwi;n 
petitioning for concurrent cap-subject H-18 employment, the petitioner must demonstrate 
that: 

• The H-18 beneficiary is employed in valid H-18 status with a cap-exempt employer; 

• The beneficiary's employment with the cap-exempt employer is expected to continue 
after the new cap-subject petition is approved; and 

• The beneficiary can reasonably and concurrently perform the work described in each 
employer's respective positions. 292 

289 
See 8 CFR 214.2(hll19Hivl . 

290 See IRS Code 501(c)(3), (c)(4), or (c)(6). 
291 See INA 214(g)(6). 
292 See 8 CFR 214.2(h)(8Hii)(F)(6). 
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In addition. the validity of a petition for concurrent cap-subject H-18 cannot extend beyond the • 
period of validity specified for the cap-exempt H-18 employment. 293 

The concurrent employment cap provision does not apply to H-1Bs employed at governmental 
or nonprofit research organizations. 

C. Commonwealth of the Northern Mariana Islands (CNMI) and Guam 

-H-18 beneficiaries performing labor or services in the CNMI and Guam are exempt from the H-
18 numerical limitation. 294 As of November 28, 2009, H-18 beneficiaries in Guam and the CNMI 
are exempt from the statutory numerical limitation for H-18 classification from November 28, 
2009 to December 31, 2019.295 

This H-18 cap exemption does not apply to any employment to be performed outside of the 
CNMI or Guam. As such, to qualify for this exemption, the petition must list and include an LCA 
for work locations in the CNMI or Guam only. 

An H-18 worker who received H-18 status under this CNMI and Guam cap exemption and 
ceases to be employed in H-18 classification solely in the CNMI or Guam is subject to the H-18 
cap. _A subsequent petit ion filed for such an H-18 beneficiary, for example, a change of 
employer petition with a request for an extension of stay, requesting employment located 
outside of CNMI or Guam is subject to the H-18 cap. 

D. Certain International Medical Graduates (Conrad and IGA Physicians) 

Certain International Medical Graduates are cap:-exempt if the graduate: 

• Was admitted to the United States as a J-1 nonimmigrant physician in order to receive 
graduate medical training, and 

29
l See 8 Cf.,R, §-214.2(hl(8)(ii)(Fl(6)(i). 

294 See the Consolidated Natural Resources Act of 2008 (CNRA), Pub. L. 110-229 (May 8, 2008). See INA 
214(g)( l )(Al. 
295 See Section 6(b) of Pub. L. 94-241 (March 24, 1976), as added by Section 702 of the CNRA, Pub. L. 110·229 (May 
8, 2008), codified at 48 u.s.c. 1806(bl. 
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• Received a waiver of the two-year foreign residence requirement in order to practice 
primary care or specialty care medicine in a medically underserved area or for an 
interested federal or state agency (Exchange Visitor (J-1) Conrad waiver}. 296 

Not all J-1 nonimmigrants qualify for this exemption. The beneficiary must be a J-1 who came to 
the United States or acquired the status in order to receive graduate medical education or 
training and who has an approved &onrad. state waiver. or Interested Government Agency 
il§Af_waiver29ii ~s a physician providing direct patient care. teaching. or 
conducting research for three years; or_-the health- faci lity health care 
organization !named in the approved-.waiver. O,hysicians who qualify for this exemption 

r;.LExtensions - Previously Counted Toward the H-1B Cap 

An H-18 beneficiary seeking an extension is not subject to the H-18 cap if USCIS already 
counted the beneficiary- owards the cap and: 

• Is now seeking an extension of stay or readmission in H-18 status for the remaining 
portion of the init ial six-year period of admission; or 

--jls eligible for fill extension of stay or readmission in H-18 status beyond the six-year 
maximum period/ 00 or 
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t[s a nonimmigrant eligible for an extension of stay beyond the six-year maximum period 
permitted. 301 

USCIS will not count toward the limitation any H-1B beneficiary previously counted toward the 
H-1B cap unless the beneficiary would be eligible for t he full six years of admission as an H-1B 
at the time of filing. 302

• 

When an H-1B beneficiary has reached the maximum period of admission, unless he or she is 
eligible for an extension beyond the six-year period of admission. USCIS may approve a new 
petition subject to the numerical liminations only if the beneficiary has resided and been 
physically present outside the United States, except for brief trips for business or pleasure, for 
the immediate prior year. 303 

GrF, H-1B "Remainder" Time 

H-1B beneficiaries who have previously been counted toward the H-1B cap may choose to be 
subject to the H-1B cap in order to seek a new six-year admission period only if USCIS considers 
the beneficiary eligible for the full six years of authorized admission (H-1B beneficiary has 
resided and been physically present outside the United States for one year). 

To choose to be subject to the H-18 cap in this situation, a petitioner must fi le the petition on 
behalf of an H-18 beneficiary who has resided and been physically present outside the United 
States, except for brief trips for business or pleasure, for the immediate prior year, and request 
an employment start date in a fiscal year for which an H-18 visa number is still available. 

H-1B beneficiaries are eligible for a new six-year period of H-18 validity after having resided and 
been physically outside the United States for the immediate prior year. However, petitioners of 
beneficiaries who have not completed their entire six-year H-1B■■•eriod of authorized 
admission may choose to have the beneficiary complete that period under the 
i"remainder " policy. 304 

300 See Section 104(c) of AC21, Pub. L. 106-313, 114 Stat. 1251, 1253 (October 17, 2000). 
301 See Section 106(a) and (b) of AC21, Pub. L. 106-313, 114 Stat. 1251, 1253-54 (October 17, 2000). 
302 See INA 214(gl(7). 
303 See 8 CFR 214.2(hl(13)( i){B) and 8 CFR 214.2(h)(13l(iii). 
304 See Chapter 11, Recapture oflime Abroad for Period of Stay Purposes [2 USCIS-PM H.11). 
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----------------USCIS al lows a beneficiary to be re-admitted for 
the "remainder" of the initial six-year - eriod of authorized admission without being 

subject to the H-1B cap (if previously counted). Remaining H-1B time may be recaptured at any 

time before the foreign worker uses the ful l period of H-18 admission period available to the 

Hh-1B beneficiary. 305 

Specifically. the "remainder" period of the initial six-year admission period refers to the full six­

ear eriod of admission minus the eriod of time that the alien reviousl s ent in the United 

States in valid H-18 status. 

he burden is on the petitioner to 

For example, a beneficiary who was in the United States in H-1B status from January 1, 1999 to 

December 31, 2004, and then remained outside the United States for all of 2005, could seek 

admission in January 2006 for a new six-year period or seek to finish the "remainder" of the 

initial six-year period (one year).j 

Chapter 9. Limitations on Period of Stay 

The following table provides a brief summary of the limitations of periods of stay depending on 

the - occupation- The sections that fol low provide addit ional information. 

Specialty Occupation limitations on Period of Stay 

Code of 
Applicant 

Admission 

Special Occupation - H-18 

Special Occupation -
H-182 

• Department of Defense Worker 

Fashion Model 

305 see 8 CFR 214.2(hH13l(ii i)(Cl . 
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I Special Occupation --Chile 
and Singapore) 

Special Occupation 

Australia) 

A. H-1B Time Limit 

H-181 

E-3 

1 year 

2 years 

Indefinite 

(however, cap 

number must 

be available 

after the 5th 

consecutive 

extension) 

Indefinite 

Generally, a!} H-18 beneficiary in a specialty occupation or H-18~ beneficiary may only be in the 

United States for a maximum period of six years. 306 USCIS may approve an initial petition for 

H-18 or H-183 classificat ion for a period of up to three years and an extension request may be 

authorized for a period of up to three addit ional years.
307 

~H-182 beneficiaries may be admitted for a period not to exceed. 

en year~.308 USCIS may approve the initial H-182 petition for 

a period of up to five years and an extension request may be authorized for a period of up t o 

five additional years. 309 

Maximum Authorized Periods 

Generally, a beneficiary who has spent the maximum authorized period in the United States in 

H-18, H-182, or H-183 classification may not seek an extension, change of status, or be 

readmitted to the United States in the same classification.310 

Barring the applicability of an exception, USCIS may not approve a new petition or a change of 

status to H or lntracompany Transferee (L) classification unless the beneficiary has resided and 

been physically present outside the United States, for at least one year immediately prior to the 

new petition. USCIS exempts brief trips for business or pleasure for the immediate prior year 

from the residence and physical presence requirements. 311 

306 See INA 214{g){4). See 8 CFR 214.2(h)(13J{iii)(A). 
307 See 8 CFR 214.2{h){9)jiii){AJ{ l ) and 8 CFR 214.2{h)(9)(iii)(A){3). See 8 CFR 214.2(h){15)(ii)(B){l). 
308 See Pub. l. 101-649 section See 8 CFR 214.2(hl!13){iiil1B). 
309 See 8 CFR 214.2(h)(9Hiii){A){2) and 8 CFR 214.2(hll1Sl(iil(Bl(2). 
310 See 8 CFR 214.2(h){13ll iii)(AJ. See Chapter 11, Recapture of Time Abroad for Period of Stay Purposes (2 USCIS· 
PM H.11) for exceptions of extensions of stay beyond the maximum period of admission. 
311 See 8 CFR 214.2(h){13)j iii)iAJ and 8 CFR 214.2(h){13)j iiil{B). 
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lntracompany Transferee (L-1) Time 

Time spent in an lntracompany Transferee (L-1) nonimmigrant status applies to the H-18 time 
limit. In other words, an L-1 nonimmigrant who has already been physically present in the 
United States for three years and who changes status to H-18 non immigrant classification 
would only be eligible for a three-year period of admission as an H-18. Similarly, time spent as 
an H-18 nonimmigrant counts against the applicable time limits for the L-1 nonimmigrant 
category. m 

If the beneficiary has spent six years in the United States in L-lA nonimmigrant status, he or she 
would not be eligible for H-18 nonimmigrant status until the beneficiary has resided and been 
physically present outside the United States, except for brief trips for business or pleasure, for 
the immediate prior year. 

H-181 Time 

Time spent in H-1B1 nonimmigrant status does not apply ,to the H-1B time limit. 

1. Spouse and Dependents 

H-1B time limits apply only to the principal H-1B nonimmigrant and do not apply independently 
to the principal's spouse and children. 

Previous Time 

Time spent as an H-4 or L-2 dependent does not count against the maximum allowable period 
of stay available to principals in H-1B status. Therefore, an H-1B beneficiary who was previously 
an H-4 or L-2 beneficiary and subsequently becomes an H-1B principal could be eligible for the 
maximum period of stay. Conversely, an H-1B principal who subsequently changes to H-4 or L-2 
status may remain in the derivative status for as long as the principal spouse maintains that 
principal H-18 or L-1 status. 

2. Intermittent Employment 

The H-1B time limits do not apply to someone who does not reside continually in the United 
States and whose employment in the United States is: 

312 The L-lA and L-1B time limits are seven and five years, respectively. Therefore, an H-1B nonimmigrant who is 
nearing the end of the six-year period could change status to L-lA for one year if otherwise eligible, but not to L· 
1B, as long as the change of status occurs before the six year period has been completed. 
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• For an aggregate of six months or less per year.313 

Further, the limitations do not apply to beneficiaries who reside abroad and regularly commute 
to the United States to engage in part-time employment.314 

To qualify tori -these exceptions, the petitioner and the beneficiary must provide clear and 
convincing proof of eligibility. The petitioner and beneficiary must provide the following 
evidence including: 

• Arrival and departure records; 

• Copies of tax returns; and 

• Records of employment abroad . 

B, H-181 Time Limits 

H-1B1 petitions for nationals of Chile and Singapore are approved for up to one year of validity. 
USCIS may approve extensions indefinitely in one-year increments, provided another H-1B1 cap 
number is available for each extension after the fifth consecutive extension and the beneficiary 
maintains tl:!e-nonimmigrant intent. 315 

C, E-3 Time Limits 

An E-3 nonimmigrant is subject to the same validity limitations as imposed on E nonimmigrants, 
Accordingly, the E-3 may be approved for a period of up to two years and may obtain 
extensions in two year increments. Unlike the H-1B nonimmigrant, however, an E-3 
nonimmigrant may obtain extensions indefinitely so long as the beneficiary maintains~ 
nonimmigrant intent. 

Chapter 10. H-1B Time Limit Exceptions 

Congress created an exception to the six-year limit in H-lB status for beneficiaries who 
,(e subject to per country~ and lengthy adjudication processing 

313 See 8 CFR 214.2(h)(13l(v). 
314 

See 8 CFR 214.2(h)(13}(v). 
315 See INA 214{bl and INA 214{gl{8). 
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delays~ 316 These changes apply to H-1B beneficiaries who are in the process of 
seeking permanent residence based on4-M employment. 317 

For extension requests beyond the six-year time limit, the petitioner should provide a written 
statement indicating the basis for the requested exemption from the H-1B t ime limits. 

The American Competitiveness in the Twenty-First Century Act (AC21)318 permits H-1B status 
beyond the 6-year maximum period when at least 365 days have elapsed since the filing of the 
labor certification with the Department of Labor (DOL) on behalf of the foreign national or 
when at least 365 days have elapsed since the filing of an immigrant visa petition with USCIS. 

In order to be eligible for the lengthy adjudication delay exemption under section 106(al and 
(bl of AC21. an ind ividual must: 

• Have had an application for labor certification or a Form 1-140 petit ion filed on his or her 
behalf at least 365 days before the date the exemption would take effect;319 

• Apply for ad justment of status or an immigrant visa within 1 year of the date an 
immigrant visa is authorized for issuance. m! Exemptions pursuant to section 106(al of 
AC21 may only be made in 1-year increments;321 and 

;-WMffi 

316 See Sections 104(c) and 106(a) of AC21, Pub. L. 106-313. 114 Stat. 1251, 1253 (October 17, 2000). 
317 The changes reflect Congress' recognition of the fact that seeking and obtaining permanent residence can be a 
long process, often through no fault of the beneficiary. They also evidence a desire to avoid imposing the costs of 
government processing timelines on these beneficiaries and on their employers, as often it is the H-1B employer 
who is the petitioner of the immigrant petition, and whose operations would be disrupted by the H-1B worker 
having to leave the United States during processing of the immigrant petition. 
318 See Section 106 of AC21, Pub. L. 106-313, 114 Stat. 1251, 1253 {October 17, 2000). 
319 See 8 CFR 214.2(h)(13HiiillD)(ll: 8 CFR 214.2(h){13)(iiil(O)(S): and 8 CFR 214.2(h)(l3)(iii)(Ol(7). 
320 See 8 CFR 214.2(h)(13l(iii){Dl(10l. 
321 See 8 CFR 214.2(h)(13)(iii)(Dl(2l. 
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• Have an otherwise approvable +Re-extension and petitionc 

USCIS allows for a lengthy adjudication delay exemption and extends the stay of such H-18 
nonimmigrants ________ ...., if otherwise eligible, in one-year 
increments, until a final decision is made o: 

• v "pprove or deny the pPermanent blabor certification application. and if approved. 
to revoke or invalidate such approval; 

• Approve or deny the iimmigrant petition. and if approved. to revoke such approval; 

• Approve or deny the i:lindividual's aApplication for immigrant visa7 or application to 
adjust status to lawful permanent residence: or 

• I ½dministratively or otherwise close the application for 
permanent labor certification, immigrant visa petition. or application to adjust status. 

An H-18 nonimmigrant5 who is the beneficiary of anwi#! approved immigrant visa petition5 
who ~•.vl=le~¥e-_unable to adjust status because of per-country limits~~ eligible to extend 
his or hertMif H-18 status until USCIS adjudicates the application for adjustment of status. 323 

An H-18 nonimmigrant is eligible for this extension even if he or she has exhausted the 
maximum 6-year period of authorized stay for H-18 non immigrants. 324 

ra, qualify for an extension under section 104(cl of AC21, tH-18 nonimmigrant beneficiary 
must: 

• Be the beneficiary of an approved immigrant visa and !-ihave a petition filed on his or 
her behalf for a preference status under an employment based (EB) petition~325 and 

• Be eligible to receive that status except for the per-country limitations. 

Any H-18 nonimmigrant who meets the statutory requirements above may be approved as the 
beneficiary of a request for an extension of H-18 status, if otherwise eligible, until a decision is 
made on the nonimmigrant's application for adjustment of status. USCIS approve 
extensions under section 104(c) of AC21 in increments of .\!P...!Q..three years. 326 

324 See INA 214{gll4). 

325 See INA 203(b){l), INA 204(b)(2). and INA 204{b){3). 
326 See Section 104(c) of AC21, Pub. L. 106-313, 114 Stat. 1251, 1253 (October 17, 2000). 
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A request for H-lB time beyond six years should not be approved if it is based on a permanent 
labor certification that has expired or that is no longer valid. An approved permanent labor 
certification expires if it is not filed with USCIS in support of a petition within 180 days. A 
petitioner may not use an expired permanent labor certification to request an extension under 
AC21. Once filed with aan immigrant visa petition, the permanent labor certification remains 
valid unless it is revoked or invalidated. 

There is no limit on how long ~he per-country exemption applies, or how long the qualifyi_ng 
beneficiary may remain in H-18 status if the petitioner continues to demonstrate eligibility and 
~Re final decision has not been made to: 

• Deny the permanent labor certification application; 

• Deny the EB immigrant petition; or 

• Approve or deny the adjustment of status application. 

Per-Country Limitation Exemption 

A per-country limitation exemption arises when a foreign national who is the beneficiary of an 
approved immigrant visa petition and, although eligible, is prevented from being granted 
immigrant status due to per-county visa una~ailieiltyunavailability reasons. 

The per-country limitation exemption applies to all beneficiaries of approved Form 1-140 
petitions whose priority dates are on or after the applicable cut-off date in either the country­
specific or worldwide columns of the Visa Bulletin chart. ill The reference to "per country 
limitations" in section 104(c) of AC21 invokes chargeability: the determination as to which 
country's numerical limits the beneficiary's visa will be "charged to" or counted against.328 For 
purposes of section 104(c), when reviewing the relevant Visa Bulletin chart, there is no 
difference between nationals of countries who are identified separately on the Visa Bulletin 
because their applicable per-country limitation has been exceeded (i,e., nationals of India, 
China, or Mexico). and nationals of those countries who are grou ped under the "All 
Chargeability" column, as long as the priority date has not been reached for the particular 
beneficiary in question. 

327 
See 8 CFR 214.2(h)(13)(iii)(E). 

328 See INA 202{bl, 8 U.S.C. 1152(b). 
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USCIS will approve a per-country1. extension of stay l■tor eligible H-18 nonimmigrants, until a 
final decision is made to: 

• Deny the application for permanent labor certification; 

• If the permanent labor certification is approved, to revoke the approved~ 
certification; 

• Deny or revoke the approval of the employment::-based immigrant petition; or 

• Approve or deny the beneficiary's application for an immigrant visa or for adjustment of 
status. 

Permanent Labar Certification, Adverse Decisions 

If DOL denies or revokes the permanent labor certification application, the employer is advised 
that there is a period of time within which - to appeal the decision to the Board of 
Alien Labor Certification Appeals (BALCA): 

• For~denied Application For Alien Employment Certification (ETA Form 750) filed 
prior to March 28, 2005, the employer must file an appeal within 90 days. 

• For~denied or revoked Application for Permanent Employment Certification (ETA 
Form 9089) the employer must file an appeal within 30 days. 

If the employer does not file an appeal within the required timeframe, the denial becomes the 
final decision of the Secretary of Labor. USCIS will not consider a DOL decision to be final until: 

• The time for appeal has run and no appeal has been filed; or 

• If the petitioner timely appeals, the date a decision is issued by BALCA. 

USCIS considers the permanent labor cert ification pending in the time period the petitioner 
may appeal the denial or revocation of the ■••••••pplication, or while the appeal is 
actually pending, for the purposes of determining if an H-18 nonimmigrant is eligible for an H­
.J]_extension of stay. 

Immigrant Petition for Alien Worker. Adverse Decisions 
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USCIS does not consider the denial or revocation of a worker petition as final for purposes of 
determining whether the worker qualifies for an extension of stay under AC21106(b)329 during 
the period permitted for an appeal to be filed, or, if an appeal is filed, during the time the 
appeal is pending with the Administrative Appeals Office (AA0).330 

Motions to Reopen or Reconsider 

Unless USCIS indicates otherwise, the filing of a motion does not stop the effects of~nyj 
decision in a case. If an appeal is not timely and properly filed, USCIS 
considers the decision which the motion seeks to have reopened or reconsidered final once the 
appeal period has passed. If the motion is approved and the prior proceeding is reopened or 
the prior decision is reconsidered, then the prior decision is not considered final. 331 

C. Request for 7th Vear of H-1B and Beyond 

In general, the current employer will request the extension of stay for the H-1B employee. I 
However, this is not a requirement. While +!he extension of stay request may come from the 
current H-1B employer- t may be filed instead by. a new H-1B employer with a 
request for a change of employment. 

The beneficiary may obtain additional periods of H-1B admission through a petition to change 
status from another nonimmigrant classification or consular processing, assuming the 
beneficiary is otherwise eligible.332 

1. Combined 6th and 7th Year Requests 

A peti tioner may simultaneously request the remaining H-1B time left in the initial six-year 
period of admission with the additional time allowed by AC21 (up to three years).333 

The petitioner may make the 7th year extension of stay requests in a petition that also contains 
a request for an extension that reaches the maximum six-year limit. 334 Officers should first 

329 Sections 106(a) and (b) of AC21, Pub. l. 106-313, 114 Stat. 1251, 1253-54 (October 17, 2000), permit an 
indefinite number of one-year extensions of H-18 status past the traditional six-year maximum, where either a 
labor certification or Form 1-140, Immigrant Petition for Alien Worker, was filed on the beneficiar('s behalf at least 
365 days ago. 
330 An appeal of a denial must be submitted within 30 days of the unfavorable decision. See 8 CFR 103.3{aH2Hil . An 
appeal of the revocation of an immigrant petition approval must be submitted within 15 days of the unfavorable 
decision. See 8 CFR 205.2{dl. An additional 3 days is permitted to file an appeal if the denial or revocation notice is 
served by mail. See 8 CFR 103.S(bl. 
331 See 8 CFR 103.S{al{ll{ivl. 
332 See 8 C,F,R:-4 214.2(hl(13)(iiil(Dl(7}). 
333 See Section 106 of AC21, Pub. L. 106-313, 114 Stat. 1251, 1253 (October 17, 2000). 
334 See Section 106 of AC21, Pub. L. 106-313, 114 Stat. 1251, 1253 (October 17, 2000). 
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determine the amount of H-1B extension time that USCIS may approve to reach the six-year 

limitat ion of stay, and then determine if the H-1B nonimmigrant is the beneficiary of 

~ permanent labor certification application or mmigrant worker lpetitio~ 

fi led at least 365 days335 before the conclusion of the six-year limitation of stay. 

!If so, USCIS may then approve the additional one-year extension. 

then USCIS may not approve the additional 

time beyond the 6 years, Subsequent to the approval of an AC21 extension, if the beneficiary 

no longer qualifies for the AC21-based exemption to the six-year limitation, USCIS may part ially 

revoke the H-18 petition on not ice to the date the beneficiary's eligibility for this exemption 

ended (U:,.the date the mmi rant wWorker petition was 
denied ___ _, 336 

The total time given by a single H-1B approval may not exceed three years. 

2. Documentation 

Permanent labor Certification 

USCIS will generally accept the fo llowing documents as evidence that a permanent labor 

certificat ion application filed on behalf of the H-1B beneficiary is still pending, or has been 

certified and is still valid at the time of fil ing either the . mmigrant worker petition utilizing 

that certification or the H-18 petition: 

• If the permanent labor certification application is still pending with DOL, a current 

screen-print from the DOL's Public Disclosure System (PDS) that shows the status of the 

labor certification is-!i£i,::1n Proeess'Process"~ or is actively :: o n ~Appeal"~ and 

that includes the name of the pet itioning employer, the date that the ~ 

- was filed, the name of the beneficiary, and the case number assigned to the 

pending ~ or 

• If the permanent labor certi fication application was certified before July 16, 2007, a 

complete copy of the labor certification which! shows the date of certification and a copy 

335 Starting from the filing of the permanent labor certification or immigrant petition. 
336 See Section 106 of AC21, Pub. L. 106-313.114 Stat. 1251, 1253 (October 17, 2000). 
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of the_. ... _ _.. eceipt notice for the immigrant worker petition filed on behalf of the H-

18 beneficiary before January 13, 2008;
337 

or 

• If the permanent labor certification application was denied but is on appeal, 

documentation from DOL or BALCA that shows the denied application 

is on appeal; or 

• If the permanent labor certi fication application was certified on or after July 16, 2007, a 

complete ~opy of the labor certification which shows the date of certification and the 

date the labor certification will expire, 338 along with a copy of the._ _ _.receipt notice 

for the immigrant worker pet ition filed on behalf of the H-18 beneficiary prior to the 

labor certification's expiration. 

If an applicant for extension of stay cannot present a screen print from the PDS, the applicant 

may instead present a letter from DOL issued within the previous 60 days prior to the filing of 

the extension petition. The DOL letter lmust explain why the PDS~creen print is unavailable and 

verify that an application for a labor certif ication is pending. 

Visa Unavailability 

USCIS interprets section 104(c) of AC21 as - pplicable when ~he H-1B non immigrant is thea 

beneficiary, L n approved !immigrant petition~ and is otherwise eligible for lawful 

permanent resident (LPR) status but for application of the per country and worldwide 

limitat ions. 339 Eligibility for a per-country exemption wi lt cease if the approval of an immigrant 

visa petition is revoked, or when there is a final decision to approve or deny the immigrant visa 

or application to ad just status to permanent residence. A petition approval will remain valid in 

the event that a petitioner withdraws the immigrant petition or if a pet itioner's business 

terminates 180 days or more after approval or 180 days or more after the associated 

application for adjustment of status has been filed.~ In such cases. the H-1B nonimmigrant 

would remain eligible for H-1B extensions under the per-country exemption, if otherwise 

eligible for the nonimmigrant benefit. Any petitioner seeking an H-1B petition extension on 

behalf of an H-1B beneficiary must establish that at the t ime of fil ing for such extension, the 

beneficiary is not eligible to receive LPR status due to the per country immigrant visa 

limitations. 

337 Approved labor certifications granted before July 16, 2007 are only valid for 180 days from July 16, 2007. See £Q 
CFR 656.30(b)(2}. 180 days from July 16, 2007 is January 12, 2008. 
338 Approved labor certifications granted on or after July 16, 2007 are only valid for 180 days from the date of 
certification. See 20 CFR 656.30{b)(ll. 
339 See Section 104(c) of AC21, Pub. l. 106-313, 114 Stat. 1251, 1253 (October 17, 2000). 
340 8 CFR 205.l(al(3l(iiil(C) and (D). 
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USCIS will accept a copy of the pproval notice341 issued for the 
immigrant petition filed on behalf of the H-1B beneficiary as evidence of the H-1B beneficiary's 
eligibility for an extension of H-1B status. 

Officers review the U.S. Department of State (DOS) Immigrant Visa Bulletin that was in effect at 
the time of the fi ling of the Petition for ~ Nonimmigrant Worker (Form 1-12914-0) in which the 
petitioner requests an extension. If the H-1B beneficiary is shown to be ineligible for LPR status 
because of the per country visa limitations, then USCIS may approve the H-1B petition 
extension request for a maximum of three-year increments, until USCIS adjudicates the 
application for adjustment of status. 

Chapter 11. Recapture of Time Abroad for Period of Stay Purposes 

Time spent outside the United States does not count toward the limit on time spent as an H-1B. 
An H-18 petit ioner who can document t ime spent abroad by the beneficiary may seek to add 
back or recapture that time o USCIS may approve the full six years of time 
permitted in the United States.342 

A. Basis for Recapture 

Only time spent in the United States in H-1B status counts towards the maximum, 343 since the 
time is based on the period of authorized admission. 

An H-18 petit ioner may request that USCIS recaptureEI and addea back to the total maximum 
period of stay the full days the beneficiary spent outside the United States during the period of 
petition validity.344 It is the applicant and petitioner's burden to demonstrate eligibility, and 
provide appropriate evidence, including: 

• Photocopies of passport stamps; 

• Arrival-departure records; or 

• Plane tickets. 

A request to recapture H-1B time should include: 

341 The approval notice shows an immigrant visa is not immediately avai lable based on the approved petition's 
priority date. 
342 

See 8 G.F"R,-§ 214.2(hH13HiiiHCl. 
343 See INA 214(gl(4). Admission is the lawful entry of the foreign national into the United States after inspection 
and authorization by an immigration officer. See INA 101(a){13)(A). 
344 Regulations refer only to time spent "in the United States." See 8 CFR 214.2(h}(13){iiiHA). 
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• A list of the number of days to be recaptured and all dates spent outside the United 
States; and 

• Relevant independent documentary evidence. 

Purpose of Time Abroad 

A beneficiary may recapture any time for a trip of at least one 24-hour day outside the United 
States for any purpose, personal, or business. The beneficiary does not need a reason for the 
absence nor does the trip need a purposeful meaning. 

8, Evidence 

The burden of proof remains with the H-18 petitioner to submit evidence documenting all exact 
periods of physical presence outside the United States when seeking 

o reca ture H-18 time 
etitioners must submit sufficient documentary evidence establishing that the 

beneficiary was outside of the United States during all the days, weeks, months or years sought 
to recapture. Evidence may include: 

• Photocopies of passport stamps; 

• Arrival-departure records; or 

• Plane tickets. 

USCIS may add to the eligible period of admission for extension of stay any periods of t ime for 
which the petitioner met the burden, However, USCIS may not approve an extension of stay for 
periods of time that are not supported by independent documentary evidence. Officers only 
send a Request for Evidence (RFE) for any claimed periods that are unsupported by evidence. 

In some instances, USCIS many not approve the petit ion for the entire period of time 
requested, because the evidence submitted does not establish eligibility for the entire period 
the petition requested. USCIS then issues the approval notice only for the period of time the 
beneficiary demonstrated eligibility. 

Officers should not issue an RFE solely for unaccounted periods of recaptured time. If an RFE is 
required for other issues, the officer may request additional evidence for unaccounted periods 
of recaptured time. 
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The status of an H-4 dependent of an H-18 nonimmigrant is subject to the same period of 
admission and limitations as the principal beneficiary. For example, if an H-1B beneficiary is 
able to recapture a two-week business trip abroad for each year for five years in a row (for a 
total of 10 weeks), then his or her H-4 dependents, if seeking extension of stay, a-fe-may be 
given an extension of stay up to the new expiration of the H-18 beneficiary's stay. 

Chapter 12, ~djudication~ 

A. Adjudicative Issues 

Officers must carefully review each petition for an H-1B. H-181. or E-3 ;temporary worker to 
ensure compliance with the intent of the H-18 and E+!l_categories to perform services in a 
specialty occupation. Unless otherwise specified, officers should apply a "preponderance of the 
evidence" standard when evaluating eligibility for the benefit sought.~, Preponderance of the 
evidence means that it is more likely than not that the beneficiary qualifies for the benefit 
sought. 347 The burden of proving eligibility rests solely with the petitioner to establish ~hat i.!_Re 
ef-4e-is eligible for the benefit sought.348 

In accordance with the statute and regulations, factors to consider during the adjudicative 
process include determining whether: 

• The proposed employment is a specialty occupation. 349 

346 If the petit ioner submits evidence that leads an officer to believe that the claim is "probably true" or "more 
likely than not," the petitioner has satisfied the standard of proof. ("More likely than not" is generally considered 
as a greater than SO percent probabi lity of having something occur.) This h 1 1 h I 

~ if the evidence provided tips in favor of the petitioner (50.1%) 
- However, the officer should not approve the petition if he or she can articulate a material doubt 

a re uest for evidence or if that doubt leads the otticer to believe the claim is not true a 

-------------- ee Matter of Chawathe, 25 l&N Dec. 369, 376 (AAO 2010) (citing 
Matter of E-M, 20 l&N Dec. 77, 79-80 (Comm. 1989)). 
347 See Matter of E-M, 20 l&N Dec. 77 (BIA 1999). 
3
'
8 If a petitioner provides supporting documentation that satisfies the regulatory criteria, and such 

documentation is legitimate (not forged, not issued in error, accurate), an officer cannot unilaterally impose novel 
substantive or evidentiary requirements beyond those set forth in regulatory requirements. See Matter of 
Brantigan, 11 l&N Dec. 493 (BIA 1966). 
349 Although the definition of specialty occupation is included in the statute itself and the regulations are specific 
regarding the criteria for determining what qualifies as a specialty occupation, approval or denial often comes 
down to a judgment call by the adjudicating officer. There are numerous references available (such as the DOL's 
Occupational Outlook Handbook) to describe specific vocational preparation for various occupations. However, it is 
important to note that occupations are rapidly evolving an-d job titles themselves are often meaningless. In order 
to correctly adjudicate a case, it is necessary to consider all the facts surrounding the petition: the specific job 
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• The petitioner or beneficiary is subject to the statutory numerical limitation. 

• The petitioner is subject to and has paid all additional H fees. 

• There is a valid Labor Condition Application (LCA) from the Department of Labor. 

• The U.S. employer or agent qualifies as a United States em lo 
has an employer-employee relationship with the beneficiary. 

• The petitioner has a bona fide posit ion available for the beneficiary:350 

nd 

• The beneficiary qualifies for the posit ion4 inclucjing a determination of the equivalency 
of the benefjci<jlry's experience and education~5

~ and a review of _ 
evaluations. -13521 

Adjudicative Issues 

duties described by the petitioner, the beneficiary's education and work experience, the nature of the petitioner's 
business, industry practice, and salary (both offered to the beneficiary and typical for the industry). It is important 
not to be so influenced by a single factor, such as the job title or salary, that other indicators are overlooked. 
350 

This issue is occasionally present in H-18 petit ions filed by small businesses for beneficiaries with professional 
skills not normally associated with persons employed in such a business. For example, a petition for an accountant 
filed by an auto repair business or restaurant. Often, such petit ions are filed by a relative or family friend as an 
accommodation to the beneficiary. Either the beneficiary will be employed in a lesser capacity or he or she will 
seek other employment immediately upon arrival. The burden of proof falls on the petitioner to demonstrate the 
need for such an employee. 
351 See 8 CFR 214.2 h 4 iii D for the kind and amount of ex rience which can be used to establish the 
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Related Factors 

• Is the proposed employment a specialty occupation? 

• Does the petitioner have a bona fide position 
available for the beneficiary? 

• Is the petitioner or beneficiary subject to the 
statutory numerical limitation? 

• Is the petitioner subject to addit ional H fees? If so, 
have the additional H fees been paid? 

• Does the U.S. employer or agent qualify as an H-1B 
petitioner? 

• Does the petitioner have an employer-employee 
relationship with the beneficiary? 

• Does the beneficiary qualify for the posit ion? 

• If applicable, can the kind and amount of the 
beneficiary's experience, training, andL'.Qr education 
be used to establish the equivalency of a U.S. degree? 

8, !,Approvals, 

If an officer is satisfied that the Labor Condition Application (LCA) and all other required 
documents are present and the petition is approvable, the officer should endorse the approval 
block. Before endorsing the petition, the officer should ensure: 

• The length of petition approval is correct. Initial petition approvals may be for a period 
of up to three years (up to five years for DOD Research and Development projects), but 
may not exceed the perio)o: time requested on the petition or the validity period of 
the LCA. Whichever is less. 5 

• The beginning val idity date for a petition matches either the date requested by the 
petitioner or the approval date, whichever is later. 

• That the approval is no more than six months earlier than the date of need.! 3S4 

• Unless an exception applies, Ma beneficiary has been in the United States on another H-
18 petit ion, the petit ion may not be !'let-approved for a period which would permit the 

353 The validity period may be limited based on a lack of evidence to demonstrate that the petitioner will maintain 
a valid employer-employee relationship for the requested va lidity period. If the employer can demonstrate that a 
valid employer-employee relationship will exist for a limited time, the officer should limit the validity period to the 
time hat eligibilit'.:,'. has been established 
354 See 8 CFR 214. l {al{3l{i). 

...,., - '-•~ ·- ---- .,_ 
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beneficiary to remain for an aggregate of more than six years (10 years for DOD 
Research and Development project workers) .355 

Once the petition is approved, the officer must notify the petitioner of the action taken using a 
Notice of Action (Form 1-797). 

C. Split Decisions 

If a nonimmigrant in the United States wants to change nonimmigrant status or extend his or 
her stay in a nonimmigrant status, he or she generally -must be maintaining a 
nonimmigrant status at the time of filing. The adjudication of the H-1B petition of a 
nonimmigrant currently in the United States has two dist inct parts: (1) adjudication of the H-1B 
petition; and (2) the adjudication of the change of status (COS) and/or extension of stay (EOS) 
request. 

If an officer approves the H-1B petit ion, ~ut the beneficiary is not in or maintaining a valid 
nonimmigrant status when filing a request for an EOS and/or COS, or if there is another reason 
which may warrant a denial, USCIS may deny the EOS and/or COS request. This is cal led a split 
decision. In this case, the beneficiary would have to depart the United States and re-enter on a 
valid H-1B visa (unless visa exempt) to effectuate his or her H-1B status. 

D. Requests for Evidence (RFE) 

Officers may issue an RFE when the petition has fai led to establish eligibili ty for the benefit 
being sough{ 356 The RFE should specifically state what is at issue and be tai lored to request 
specific types of evidence from the etit ioner that directl relates to the deficien the officer 
has identified. 

fficers should state what element the petitioner has failed to establish 
and provide examples of documents that could be provided to cure the deficiency. 

E. Revocations and Notices of Intent to Revoke (NOIR) 

A petition may be revoked if the beneficiary, upon arrival at a Port of Entry in the United States, 
is found not to be entit led to his or her visa classifi cation~ In addition, a petition may be 
revoked automatically if a petitioner dies, goes out of business, or withdraws the petition:357 

and it may be revoked on notice for any of the following reasons: 

355 However, a beneficiary may be eligible for an extension of stay under sections 104 or 106 of AC21, Pub. L. 106-
ill, 114 Stat. 1251, 1252·53 (October 17, 2000). See Matter of Safetran, 20 l&N Dec. 49 (Comm. 1989). 
356 See 8 CFR 103.2(b)l81 
357 See 8 CFR 214.2(h)(ll). 
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• If a beneficiary no longer works for the petitioner: 

• If the statement of facts in the petition or on the LCA was not true; 

• If the petitioner violated the terms and conditions of the petition: 

• If the petitioner violated pertinent INA or regulatory requirements: and 

• If the petition violated 8 CFR 214.2(h}(110 or involved gross error.358 

A Notice of Intent to Revoke (NOIR) is necessary where there is no legal provision that would 
allow for an automatic revocation. The NOIR should include a list of the types of evidence that 
would allow the petitioner to overcome deficiencies in ~he petition!. 359 If a petitioner submits 
initial evidence but does not establish eligibility for H-1B status, USCIS may deny the benefit 
request for ineligibility. or may request additional evidence.1§2 A request for evidence or Notice 
of Intent to Deny (NOID) will specify the required evidence and will provide adequate notice of 
the bases for the proposed denial and evidence which may address eligibil ity.361 A petitioner 
may appeal a decision to revoke within 15 days of the service of the revocation. 362 

F. Denials (Notices of Intent to Deny and Final Denial Notices) 

USCIS may issue a Notice of Intent to Deny (NOID) before issuing a final denial. This allows a 
petitioner or applicant the opportunity to respond to any derogatory or disqualifying 
information. A NOID is also required when derogatory information is uncovered during the 
course of the adjudication that the petitioner or applicant does not know 'and that derogatory 
information will form the basis of an adverse decisio~. 363 Officers may also issue a NOID when: 

• There is little or no evidence submitted; or 

• The person has met the basic eligibility requirements, the adjudication has a 
discretionary component, and the person has not established that USCIS should exercise 
favorable discretion. 

In the NOID, the officer should inform the petitioner that USCIS intends to deny the petition 
and the petitioner has 30 days to respond to the NOID. 

358 See 8 CFR 214.2(h){lll! iiiHAl. 
359 See 8 CFR 103.2(b){8l(iil. 
360 See 8 CFR 103.2(b)(8)(iiiJ. 
361 See 8 CFR 103.2(bl(8l(iv), 
362 See 8 CFR 205.2(d). 
363 See 8 CFR 103.2(b){l6). 
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If the petitioner does not meet the basic statutory or regulatory requirements, the officer may 
deny the petition. 364 If the officer denies the petition, he or she must prepare a final notice of 
action, which includes information explaining why the petition is denied. Additionally, officers 
should include information about appeal rights and the opportunity to file a motion to reopen 
or reconsider in the denial notice. The Administrative Appeals Office (AAO) has jurisdiction over 
the appeal. 

G. Categories of Specialty Occupations 

The following table provides the classes of nonimmigrant visas available for~pecialty 
occupations. 

Classes of Applicants and Corresponding Codes of Admission 

............ . ' ............. ]. . ' .. 

Special Occupation-

• Department of Defense (DOD) Worker or Project 
Employee 

Fashion Models 

Special Occupation --Chile and Singapore) 

Spouse or Child of H-1B. H-1B2. H-1B3, H-1B1 

Special Occupation Australia} 

Special Occupation (-Spouse - Austral ia} 

H-1B 

H-1B2 

H-1B3 

H-1B1 

H-4 

E-3 

E-30 

Chapter 13. Admissions, Grace Periods, Change of Status, Extension of Stay, and Advance 
Parole 

A. Admissions 

The petitioner may request its ~Notic~ of Approval (Form 1-797) and corresponding H-18 
petition be sent to a U.S. consulate abroad, a Port ?f Entry, or Pre-flight Clearance, so that the 
nonimmigrant can apply for admission at his or her#le+F desired location. The petit ioner may 
also request that the nonimmigrant's status be changed or his or her stay be extended iD,oo H-
18 status within the United States, if eligible. 

364 
See 8 CFR 103.2(b)(8). 
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B. Grace Periods 

Ten-Dav Grace Periods 

A foreign national is admitted to the United States for the validity period of the petition plus an 
additional period up to 10 days before the validity period begins and 10 days after the validity 
period ends. 365 A grace period of up to 10 days before the authorized validity period begins 
allows these foreign nationals a reasonable amount of time to enter the United States and 
prepare to begin employment in the country. A grace period of up to 10 days after their 
petition or authorized validity period ends. -provides a reasonable amount of time for the them 
to depart the United States or take other actions to extend. change. or otherwise maintain 
lawful status. 

Sixty-Dav Grace Periods 

If the employment ceases to exist. the foreign national will have up to 60 consecutive days or 
until the end of the authorized validity period. whichever is shorter. during each authorized 
validity period. to pursue new employment should the foreign national be eligible for other 
employer-sponsored nonimmigrant classifications or employment in the same classification 
with a new employer. As such. a petitioner may file a new petition during the 60-day grace 
period and/or a beneficiary could commence employment pursuant to H-1B portability, if 
otherwise eligible. The foreign national must not work during the grace period. 366 

Officers have discretion to either eliminate or shorten the 60-day period on a case-by-case 
basis. 3671n addition. the foreign national may benefit from the 60-day grace period multiple 
times during his or her total time in the United States: however. this grace period may only 
apply one time per authorized nonimmigrant validity period. 

As an example, a non immigrant present in the United States in may face termination of 
employment prior to the end of the individual's petition validity period. Several weeks later a 
new employer may file a nonimmigrant petition on that individual's behalf and request an 
extension of stay. Even though the individual's prior employment may have terminated several 
weeks prior to the filing of the new petition, OHS may consider that individual to have not 
violated his or her nonimmigrant status for up to 60 days and allow that individual to extend his 
or her stay with a new petitioner, if otherwise eligible. If the new petition is granted. the 
individual may be eligible for an additional grace period of up to 60 days in connection with the 
new authorized validity period. In sum, this 60-day grace period further supports goals similar 

365 See 8 CFR 214.2(h)(13)(i)(A) and 214.l(l)(lH. 
366 See at 8 CFR 214.1(1)(3)+. 
367 See 8 CFR 214.1(1)(2)}. 
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to those underlying the intent of AC21 to allow certain nonimmigrants to change jobs or 
employers. 

A foreign worker, during either a 10-day or 60-day grace period, may apply for and, if otherwise 
eligible, be granted an extension of stay or change of status. The beneficiar'i may also 
commence employment under H-lB portability per§ 214.2(h)(2)(i)(H}. if otherwise eligible. 

B, Change of Status (COS)368 

To request a COS, the beneficiary must: 

• Be physically in the United States at the time of filing the ~ 

• Be physically in the United States while the petition is pending; departure is treated 
as an abandonment of the change of status request _if the beneficiary departs prior 
to final adjudication; 

• Be maintaining status;369 and 

• Have a petition that was filed prior to the expiration of his or her stay. Failure to file 
before the previously authorized period of stay expired may be excused if there are 
extraordinary circumstances. 370 

Some nonimmigrant classifications do not permit a change to H-lB status. 371 

368 For more information about changes of status, see Chapter 2, General Filing Requirements [2 USCIS-PM H.2] 
369 If credible documentary evidence is Qrovided in su1111ort of a Qetition seeking change of status to another 
classification indicating that the beneficiary faced retaliatory action from his or her former emQloyer based on a 
reQort regarding a violation of that emiiloyer's labor condition a1112lication obligations, officers may consider a loss 
or failure to maintain H-18 status by the beneficiary related to such violation as due to, and commensurate with, 
"extraordinary circumstances" as defined by 8 CFR 214.l{cl(4) and 8 CFR 248.l (b). See 8 CFR 214.2(hl(20}. 
370 See 8 CFR 248.Hb). 
371 These classifications include, but are limited to: a J-1 exchange visitor who is subject to the two-year foreign 
residence requirement of INA 212(el: a!) M-1 student, if the education or training which the nonimmigrant 
received while in M-1 status enables the nonimmigrant to meet the qualifications for temporary worker 
classification;:71 an H-28 temporary non-agricultural worker who has spent three years in the United States under 
INA 101(al(1S}(HI or INA l0l(aHlSl/LJ may not seek an EOS, COS, or be readmitted under those sections unti l they 
are outside of the United States for the immediately preceding three months; and a.Q H-3 trainee, who has spent 
24 months in the United States under INA l 0l(a)( l S){HI or INA l0l(a)(lSHLJ may not seek an EOS, COS, or be 
readmitted under those sections until they are outside of the United States for the immediately preceding six 
months. 

- FOR OFFICIAL USE ONLY -
119 

Doc-7 Paqe: 232 

Comment [STN363]: Among other things, but 
is that needed for us to note? 

OPS/KMA: I think that it works as written . 

[ Comment [JVT364]: OPS(JVT): accept edit, 
thanks I 

! 

I Comment [JVT365]: SCOPS edit I 
OPS(JVT): accept edt 

( Formatted: Highlight l 

232 

AILA Doc. No. 19091601. (Posted 9/17/19)



(b)(5) 

C. Extension of Stay (EOS)m 

USCIS Policy Manual, Volume 2: Nonimmigrants 

- FOR OFFICIAL USE ONLY -

To request an EOS, the beneficiary mus~: 

• Be physically in the United States at the time of filing the 

• !Have a passport that is valid at the time of filin~/-~ 

• Be maintaining status;375 and 

• Have a petition that was filed prior to the expiration of his or her stayJ,~i __ Failure to 
fi le before the reviousl authorize eriod of sta ex ired ma be excused if there 
are extraordinary circumstances.-37 

If the beneficiary does not meet the EOS requirements, an officer may send a request for 
evidence (RFE) or deny the EOS request. 

lrtie beneficiary does not have to be physically present in the United States while the EOS 
request is pending. The beneficiary is permitted to depart the United States; departure is not 
treated as abandonment of the EOS request.] 

D. Advance Parole 

A nonimmigrant in H-lB status with a pending adjustment of status application may apply for 
and receive advance parole before leaving the United States. Upon returning to the United 
States, the nonimmigrant may be paroled in. If or choose to be admitted as an H-18 
non immigrant if he or she has the requisite visa. ,..If paroled in, and Jjff the nonimmigrant 

372 See 8 CFR 214.l (cl(4). For more information, see Chapter 2, General Filing Requirements, Section E, Filing 
Location, Subsection 4, H-1B Extensions (2 USCIS•PM H.2(E)(4l). 
373 The beneficiary does not have to physica lly be in the United States while the EOS is pending. In addition, a 
departure from the United States is not considered abandonment while the EOS is pending. 
314 214.1 a 3 i . 

377 See 8 CFR 214. l (c)(4j(i). 

Doc-7 Paqe: 233 

- FOR OFFICIAL USE ONLY -
120 

Comment [STN366]: Among other things, but 
is that needed for us to note? 

Comment [CMS367]: AAO: Isn't there a six 
month validity requirement at 8 CFR 214.1 unless 
the particular country is a party to the int'I 
agreement that provides an automatic 6 month 
extension? Can you plea,e verify and add this 
caveat either here or in a FN? 

OPS(JVT): that is correct and can add FN. Thanks. 

OPS/KMA·I found a general cite, but not one for 
Craig's point. Please edit as needed. 

Comment [HJ068]: AAO: Added citation. 

OPS(JVT): accept. 

Comment [HJC369]: AAO: Added citation. 

OPS(JVT): accept. 

Comment CMS370 : AAO: This Ian ua e 

233 

AILA Doc. No. 19091601. (Posted 9/17/19)



(b)(5) 
USCIS Policy Manual, Volume 2: Nonimmigrants 

- FOR OFFICIAL USE ONLY -

wishes to continue H-18 employment with the previous H-18 petitioner, the petitioner can then 
fi le a Petit ion for a Nonimmigrant Worker (Form 1-129) requesting H-18 status. 

2. Adjudicating Petition for Beneficiary on Advance Parole 
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Appendix: H-1B Visa Limitations by Fiscal Year 

1992 to 1996 65,000 Cap not met 

1997 65,000 September 1, 1997 

1998 65,000 May 11, 1998 

1999 115,000 
Cap exceeded; overage applied to 
FY2000 cap. 

2000 115,000 July 21, 2000 

2001 195,000 Cap not met 

2002 195,000 Cap not met 

2003 195,000 Cap not met 

2004 65,000 February 17, 2004 

• 65,000 Regular • October 1, 2004 
2005 • 20,000 U.S. Advanced • Advanced Degree cap not 

Degree met37s 

• 65,000 Regular • August 10, 2005 
2006 • 20,000 U.S. Advanced 

• January 17, 2006 
Degree 

• 65,000 Regular • May 26, 2006 
2007 • 20,000 U.S. Advanced 

• July 26, 2006 
Degree 

• 65,000 Regular • April 3, 2007 
2008 • 20,000 U.S. Advanced • April 30, 2007 

Degree 

• 65,000 Regular • April 7, 2008 
2009 

• 20,000 U.S. Advanced • April 7, 2008 

8 
The 20,000 master's degree and higher education exemption was created by the H-1B Visa Reform Act of 2004, 

hich became effective on May 5, 2005, eight months into the 2005 Fiscal Year. 
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Degree 

65,000 Regular 
December 21, 2009 • 20,000 U.S. Advanced 
July 9, 2009 • Degree 

65,000 Regular 
January 26, 2011 • 20,000 U.S. Advanced 
December 22, 2010 • Degree 

65,000 Regular • November 22, 2011 
20,000 U.S. Advanced • October 19, 2011 
Degree 

65,000 Regular • June 11, 2012 
20,000 U.S. Advanced • June 7, 2012 
Degree 

65,000 Regular 
April 7, 2013 • 20,000 U.S. Advanced 
April 7, 2013 • Degree 

65,000 Regular 
April 7, 2014 • 

20,000 U.S. Advanced 
April 7, 201~ • Degree 

65,000 Regular 
April 7, 2015 • 20,000 U.S. Advanced 
April 7, 2015 • Degree 

65,000 Regular • April 7, 2016 
20,000 U.S. Advanced • April 7, 2016 
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You may submit additional evidence to satisfy this requirement. Evidence may include, 
but is not limited to, a 0013.'lainatien efthe fellowing er similar ~13es efe•;iElenoe: 
XXX[DELETE ITEMS THAT WERE ALREADY PROVIDED OR NOT 
APPLICABLE]XXX 

• A letter explaining how the Level I wage designation LCA that you have provided 
corresponds to the proffered specialty occupation position. 

• Documentation to support that the Level I wage designation on the LCA 

• 

(b)(5) 

_, --1 Comm"" RHC1 , 

. ..................................................................... ....................... .. ..... -· Comment [RHC2]· Su 

I 
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You may submit additional evidence to satisfy this requirement. Evidence may include, 
but is not limited to, a eoffleiaatioa of tae follo1,viag or sifflila:r ~rpes of e~·iEleaee: 
XXX[DELE'rE ITEMS THAT WERE ALREADY PROVIDED OR NO'r 
APPLICABLE]XXX 

• A letter explaining how the Level I wage designation LCA that you have provided 
coITesponds to the proffered specialty occupation position. 

• Documentation to support that the Level I wage designation on the LCA 

• 

Doc-7 Paqe : 377 

(b)(5) 

377 

AILA Doc. No. 19091601. (Posted 9/17/19)



XXX[INSERT AS LCA SNIPPET INTO 2120 IF NEEDED]XXX 

You must establish that your petition is supported by a Form ET A 9035(E) Labor 
Condition Application (LCA) which corresponds with the proffered position described in 
the petition .. 

XXX[Y ou did not submit any evidence for this requirement. ]XXX 

XXX[OR]XXX 

XXX[To satisfy this requirement, you submitted:]XXX 

• XXX 

As discussed above, you have not demonstrated that the proffered position is a specialty 
occupation. However, if it is your claim that the proffered position is not entry level, but 
is instead a more advanced or complex position, which nonnally requires the attainment 
of a bachelor's degree or higher in a specific specialty as a minimum requirement, you 
must submit evidence to demonstrate that the LCA you have provided, with a Level I 
wage designation, properly corresponds to the proffered position. 

• A letter explaining how the Level I wage designation LCA that you have provided 
corresponds to the proffered position. 

• Documentation to support that the Level I wage designation on the LCA 
corres onds to the roffered osition. 
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XXX[INSERT AS LCA SNIPPET INTO 2120 IF NEEDED]XXX 

You must establish that your petition is supported by a Fotm ETA 9035(E) Labor 
Condition Application (LCA) which corresponds with the proffered position described in 
the petition .. 

XXX[You did not submit any evidence for this requirement.]XXX 

XXX[OR]XXX 

XXX[To satisfy this requirement, you submitted:]XXX 

• XXX 

As discussed above, you have not demonstrated that the proffered position is a specialty 
occupation. However, if it is your claim that the proffered position is not entry level, but 
is instead a more advanced or complex position, which nonually requires the attainment 
of a bachelor's degree or higher in a specific specialty as a minimum requirement, you 
must submit evidence to demonstrate that the LCA you have provided, with a Level I 
wage designation, properly corresponds to the proffered position. 

You may submit additional evidence to satisfy this requirement. Evidence may include, 
I butis not limitedto - - -··· 1.: .. _ · -" '-- ''- " · -·-· ·1•• h •- --- --"- • 

XXX[DELETE ITEMS THAT WERE ALREADY PROVIDED OR NOT 
APPLICABLE]XXX 

• A letter explaining how the Level I wage designation LCA that you have provided 
corresponds to the proffered position. 

• Documentation to support that the Level I wage designation on the LCA 
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WAC 
Page 3 

Further, your assertion that the position is more complex or specialized than similar positions 
within the occupation appears inconsistent with your classification of the position on the LCA 
as "Wage Level I". According to U.S. Department of Labor (DOL) guidelines on wage 
determinations, a level one wage is used for the following: 1 

Level I (entry) wage rates are assigned to job offers for beginning level employees 
who have only a basic understanding of the occupation. These employees 
perform routine tasks that require limited, if any, exercise of judgment. The 
tasks provide experience and familiarization with the employer's methods, 
practices, and programs. The employees may perform higher level work for 
training and developmental purposes. These employees work under close 
supervision and receive specific instructions on required tasks and results 

Accessed on February 5, 2018 

Attachment to Form I-797 
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If you arc requisting cons1tlote/ emba5$y notification, provide the following evi,lence in duplicate. Any document submitted to U.S. 
Citizenship and Immigration Sm-ices (USCIS) containing a foreign language, must be occompani,,J by a full English lon~uoge translation 
1ha1 has been certified by !he transla1or as complete and accurate, and 1hat the ttanslotor is competent to translate from the foreign language 
into English. 

Evidence Pertaining to the Labor Condition Application (LCA) 

You must establish that your petition is supported by an ETA Form 9035(E), Labor Condition Application 
(LCA), that corresponds tewirh the proffered position described in the petition. 

! SCENARIO 1: OES WAGE SURVEY USED AND LCA CERTIFIED AT WAGE LEVEL Il 
In support of your petition, you provided an LCA that designated the proffered position as a Level J wage (1he 
lowest of four assi nable wa e levels Accordin to .S. De ).Utmem of Labor DOL uideli.nes on wa e 
cleterminations. a Ilevel ~ wage is used for the following~ 1 

Level I (emry) wage rates are assigned to iob offers for beginn ing level employees \\'ho have 
only ,l b,1sic undcrstandin~ of the o,cup,uion. These. employees perform routine. w,ks th,u 
require limited. if any. exercise of judgment. The tasks provide experience and familiarization 
with the emplo)'er's methods, practices, and programs. The employees may perform higher 
level work for training and developmental pmposes. These employees work uncler close 
supervision and receive specitk insmicrions on required task~ and resu lts expeu ed. Thei r 
work is closdy moniwred and reviewed fo r a,curacy. Statements that the job offer is for a 
researcli fellow a worker in traini ng. or an internship are indicators rh,lt a Level I w,1ge should 
he considered) 

' Ser DOL' s E111plorn1mr @d TrciiniD9 1ldmu1imor.i<lo Prrrnilioq Wag, lkunninoti0/1 Polin· GuiJanr, NM.inriculturul lmmiqrorion Prgqrorm R"·· Nomnb«. 1009 

! In co1npa..ri~on .a lt\el 11 Ctl'l'irlcaLion i<; for ·•quaiill~r· <"mpi<;yrr.:~ whn h:.we "au~tined tithc-r through education or experien<:r. a gfw'){I 
understandin~ of 1he occupation. They perform moder.uely compkx 1asks 1lw require limitt.'d judgment. " ,\ level Ill rertification i, for 
··(•-.; perkni:cd" (:mployc\.·S .. who have a wuud mukr,l.md111¥ of t)1c occupation and ha,1l' .wa111L'ti <-ithn thr<•u¥h C'dm.ation or 
e.~uerien~~x-cial skill, or kn0wlr.Jli<. Til~J.lerform rnsk.s 1h,u require e,e,•ci<inLJ!!Qgrllem and may coorcUna1e the m ivi1ies o ( (•1hei· 
staff." A level JV ctrufication 1s for "fully rnmpe1e111" ,mployees who "use adv,11Ke<l ,k,lls and cliv<1~ifie<l knowl,•d~e m sohe unusual 
,n.J compk'l..ll!Qbk,ns ... 

' 

Atuchm(·nt lo F'onn 1-797 
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(b)(S) 

research fellow, a worker iH trainin~. or an internsl1ip are indifator.; that a Level I wage iJ1oulcl 
ee cofl:;idereEl. • 

By designating the proffered position at a Level I wage, you indicated that the proffered position is an entry• 
level position relative to other positions within the occupation. 

~However, you also indicate that the beneficiary will perfom1 duties such as: 

• (INSERT DUTIES THAT ARE CLEARLY INCONSISTENT WITH WAGE LEVEL I I.E. SUPERVISION) 

These duties do not correspond to the Level I wage description as they do not appear to encompass "only a 
basic understanding of the occupation." The duties as described appear to contain more than "routine tasks 
that require limited, if any, exercise of judgement." 

Herc, provided that the proffered position was in fact found to be a higher -l~vd and more rnmplcx posi tion as• 
claimed elsewhere in the pctirion due could only be filled by someone with extensive experience it appears 
that you did not ~uhmil an LCA that corresponds to the claimed duties and requirements of the position. 

The statemems regarding the claimed level of complexity. independent judgment and understanding required 
for the proffered position are materially inconsistent with the certification of the LCA for a Level I, entry-level 
po~ition. This aspt'.Ct of tht'. I.CA als() undem1ines the cred ibility of the petiti()n and. in partic11lar the 
credibility of }'Our assertions regarding the demands. level of responsibilities and rcquircmcms of the proffered 
position. 

You stated that the beneficiary will perform duties such a~ JOUOTE SUPERVISORY DUTIES TH.l\T ARE NOT 
NORJvLJ\llY ASSOCIATED WITH THE POSJTlON. I.E. POSlTION IS NOT A MANGERIAL/SUPERVISORY 
POSIT.ION] and "[l]ead and oversee design verification efforrs of a cluster of blocks." These <I.m ies appear to 
involve ~upervisin~ and managing team mt~mbers. Tht,se duties are .not entry level clu ties that "require li mited. 
if any. exercise of judgmenc." 

Atuchm(·nt lo F'onn 1-797 
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You indicate that the beneficiary will be stationed ofT-,ite, at the [END-CJ..lE,'-ff NAlvfEJ cl ient location. Ynu 
indicare [PROVIDE ANALYSfS OF OFF-SITE SUPERVISION AS Dl:.SCRIBED JN PETITION OR INDICATE THAT 
THE-Y HAVE NOT PROVIDED ANY DESCRIPTION] . Accordingly. iris nor. apparent how the beneficiary will 
"work under close supervision and receive specific insm1ctions on required tasks and resulcs expected.·· 
Similarly, it is not apparent how the beneficiary's work will be "closely monitored and reviewed frlr accmacy." 

USCIS is unable to determine thac che LCA you submitted corresponds to the proffered position because 
(CHOOSE: the duties the position as described•·••••··•re vague OR tbe 
duties of tht> position ,\S described .ue incomplete OR tyou are in the information teclmology consulting 
industry andf you have not established the duties and nature of the proffered positionf. 
You rnar , uhmil ,~deliliottal e .-iclettre 10 clafif}' lhis iso;ue. faider11:e !'Ila)' include hut is r1m limiled lo 1he 

follawiug: 

jAccordingly, you have not established that the petition is supported by an LCA that w rresponds with 1he 
proffered position. I You may submit additional evidence to establish eligibility on this issue. Evidence may 
include but is 1101 limited 10 the follow ing: 

• A statement that t~xplains how a l..evd I wage designation on the submitted I.CA <:on-esponcls to the 
proffered position· 

• Dornmemation 10 show chat a Level I wage designation on the LCA corresponds 10 the proffered 
position; 

• A new LCA tliat was cer1ified prior w filing, with a differem wage designation and /or job code and 
title. that corresponds to the proffered positio n. lf vou submit a new !..CA. )' (HI should provide an 
explanation for the change. Note that d igibility for H-1 B employment must be established as of the 
Form 1- 1 29 filing date. Therefore. the LCA must have been cenified prio r 10 the Form 1-129 Jlling 
date; or 

Atuchm(·nt lo F'onn 1-797 
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[SCENARIO 2: LCA WAGE LEVEL MARKED NI A. NON-OES OR PRIVATE WAGE 
SURVEY USED] 

You indicated on Page 3 Section G Item a.8 of the LCA that the wage level of the proffered position is "N / A" 
or not applicable. You also indicated on Item a.llb that you utilized a wage survey named..lJNSERT PRIVATE 
)VAGE SURVEY NAME] wdeter!nine the ID:evailing wage of _the proffered o,,osition in the area of intended 
employment. The record does not contain copies of this wage survey and other documents to show how you 
arrived at the prevailing wage. Please submit additional information regarding the LCA waj!e level and wage 
surveys that you utilized to arrive at the wage level for the proffered position. Evidence may include but is not 
limited to the following: 

• Documentation to establish that the educational and experience requirements of the proffered position• 
are commensurate to the educational and experience requirements of the wage level such as job offers 
official position descriptions and job announcements, 
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Statutory Background 

Established in 1990, the H-IB program allows US employers to hire foreign nationals to work in 
specialty occupations. 1 

A. The primary statutory basis for this classification is INA§ 101(a)(15)(H); 

B. "Specialty occupation" as this term concerns H-18 workers is defined at INA§ 
214(i)(l) and (2). Per this definition, a specialty occupation requires "(A) theoretical and 
practical application of a body of specialized knowledge and (B) attainment of a 
bachelor's or higher degree in the specific specialty (or its equivalent) as a minimum for 
entry into the occupation in the United States."2 

C. 

The Department of Labor (DOL) has provided more detail about specialty and non­
specialty occupations in its Occupational Outlook Handbook (OOH), which can be found 
online (http://www.bls.gov/ooh/). The OOH offers a layman's definition of each 
occupation and a description of the duties and educational requirements for the various 
occupations that it addresses. While USCIS recognizes DOL's OOH as one authoritative 
source on the duties and educational requirements of the wide variety of occupations that 
. dd 1 d USCIS 1 . d h . d d 1t a resses 1t 1s not a wavs etermmat1ve. a so cons1 ers ot er sources orov1 e 
by the petitioner. Additionally, the DOL prov~es infonnation regarding the prevailing 
wages for various occupational classifications. 3 J.>!~~Y!iil.~i:ig '01.<l:ge information, grouped 
together with suimnaries of the OOH job definitions, can be found online at the website 
of the Foreign Labor Certification (FLC) Data Center, http://www.flcdatacenter.com/. 

There is no requirement that companies employing H-1B workers first attempt to recruit 
U0 S0 citizens or lawful pennanent residents unless the respective company is H-1 B 
dependent or a willful vzolator. 

An H-IB dependent employer is defined at INA§ 212(n)(3). It means: 

• The employer has 25 or fewer full-time equivalent employees who are employed in 
the U.S., of whom eight or more are H-lBs, or; 

• The employer has 26 to 50 foll-time equivalent employees who are employed in the 
U.S., of whom 13 or more are H-lBs, or; 

1 The H-1B classification also includes certain fashion modes and Department of Defense workers, but those 
subtypes will not be discussed here. 
2 See also 8 CFR § 214.2(h)(4)(iii). 
3 Note that a petitioner may also rely upon other authoritative sources to establish the prevailing wage, such as 
private wage surveys based on the "median wage of workers similarly employed in the area of intended 
employment. 20 CFR 656.731(bl(3l(iiil(B) and (C). 
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• The employer bas more than 50 full -time equivalent employees who are employed in 
the U.S. and 15% or more are H-IB nonimmigrants. 

H-lB-dependent employers and willful violators have more procedures to go through, 
and more obligations to comply with, before filing a petition for an H-1 B worker unless 
the worker is considered an exempt worker as defined at INA§ 212(n)(3)(B)(i)(I) and 
(II): 

• The employer will compensate the H- l B worker at $60,000 or more per year, or; 
• The H-lB worker has attained a master's degree or higher in a field related to the 

specialty occupation. 

Note that the "$60,000 exception" mentioned above is statutory and has not changed since 1998, 
meaning it also has not been adjusted for inflation or otherwise in almost 20 years. This means a 
wage of $60,000 is now wo1ih much less in real dollars than in 1998, especially considering that 
many areas with high concentrations ofIT workers, such as Silicon Valley_, Irvine, CA, 
Schaumberg, IL, Fairfax, VA, etc., have a much higher than average cost of liv'iug. 

Further statutory language to keep in mind when considering abuses of the H-1B nonimmigrant 
visa classification is found at INA§ 2U(n)(l)(A)(ii). This language reads: 

No alien may be admitted or provided status as an H-lB nonimmigrant...unless the 
employer has filed with the Secretary of Labor an application stating ... [it) will provide 
working conditions for such a nonimmigrant that will not ad.versely affect the 111orki11g 
conditio11s of worke,·s similarly employed. [Emphasis added) 

Filing Procedures 

Before fl. petitioner can employ an H-lB worker, three things must happen: 

the LCA, the employer is attesting to various obligations per INA§ 212(n); 

C. The employer must file a Petition for Nonimmigrant Worker (Form I-129) with USCrS 
and users must approve this fom1, unless the H-1 B workers is eligible for H-IB 
portability under INA§ 214(n) (if eligible under H-1B portability, the H-1B worker can 
commence new employment upon the filing of the H-IB petition with users); 

Note: there is no charge for fi ling an LCA, which a potential employer can do 
electronically. USCIS charges a $460 filing fee for the 1-129 petition. In some instances, 

2 
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an additional $500 "Fraud Detection and Prevention" fee applies. There is also a fee of 
either $750 or $1,500 associated with the Ame1ican Competitiveness and Workforce 
Improvement Act of 1998 (ACWIA) for initial I-129 filings and first extensions. If the 
employer has fewer than 26 employees, it pays $750; if 26 or more, it pays $1,500. 
Finally, Public Law 114-113 imposes a $4,000 fee on certain employers seeking initial 
H-IB status for a worker or obtaining autho1ization for a worker to change employers. 
This $4,000 fee only applies to employers who have 50 or more workers in the United 
States and half of those workers are in H-18, L-18, or L-IA status. The total amount an 
employer must pay to obtain authorization to employ an H-lB worker will thus vary 
depending on the type of filing (initial, first extension, s.econd extension) and the 
employer's size. 

Processing/adjudication times for LCAs and I-129s vary. The DOL strives fora five-to-seven­
business-day processing time for LCAs. USCIS lakes longer, which ha.s. led many employers to 
use the premium processing option, when available. For an additional $1,225, an 1-129 can be 
accompanied by a Fonn I-907 (the premium processing fonn) and USCIS will take adjudicative 
action on the I-129 in 15 calendar days. IfUSCIS cannot meet this deadline, it must refund the 
premium processing fee. Note: premium processing and the 15-day deadline are regulatory, see 
8 CFR Part 103.7(e)(2). Also note that premium process may sometimes be temporarily 
suspendeted. Be sure to check the USCIS public website to see if premimn process is currently 
available for H-lB filings. 

Abuses of the H-rn·Program and How to Check for Them 

In 2007, the USCIS Office of Fraud Detection and National Security (FDNS) conducted a 
Benefits Fraud Assessment (BFA) of the. H- IB program. USCIS released the results in 2008, 
which s_howed that nearly 21 % of the 1-129s randomiy chosen for review were not in compliance 
with the law and regulati'ons. Of this 21 %, FDNS detem1ined that over 13% contained evidence 
of fraud/misrepresentation and over 7% suffered from technical violations that invalidated the 
terms and con<litions of their respective H-IB visas. 

Abuses of the tenns and conditions ofH-IB visas include: 

A. Prevailing Wage Abuse- the Geographic Area Aspect: employers are required to pay 
H-IB workers the actual or prevailing wage, whichever is higher, for position. The DOL 
Bureau of Labor Statistics (BLS) determines prevailing wages based on occupational 
classification and geographic areas, which sometimes correspond to Metropolitan 
Statistical Areas (MSAs). 

3 
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2. An FDNS site visit confirms the company contracted out the H-1 B worker's labor to 

Below are some tools to help you determine the geographic area of employment and 
.corresponding prevailing wage. 

AnMSAmap: 

http://www2.eensus.gov/geo/maps/metroarea/us _ wall/Feb2013/cbsa _us_ 0213 .pdf 

Here is a close-up view of Northern Virginia taken from the MSA map: 
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The thick green lines represent an MSA ·s borders. (Informational: dark green areas 
represent Metropolitan Statistical Areas and light green areas, like Elkins, WV, represent 
Micropolitan Statistical Areas. This distinction can be ignored for the purpose of 
reviewing prevailing wages.) 

Note: areas outside of MSA.s (the white areas on the MSA map) arc listed in the Foreign 
labor Certification Data Center Online Wage Library as "nonmetropolitan areas." Also, 

some areas have similar names, and +!his has caused confusion for officers. For 
cxamplc._4e~4#1i.n Virginia there 1s both a beeat15&Richmond County 
(nonrnetropolitan area) mid a #s--Cornpletely different than the City of Richmond. There 
may be other instances like this in other states, so be careful when reviewing the worksite 
location. 

Wages sometimes vary within MSAs. For help determining what the correct. prevailing 
wage should be, you can turn to the FLC Data Center Online Wage Library, 
http://www.flcdataccntcr.com/OcsWizardStart.aspx. The screen captures below should 
help you learn lo navigate this website. 

1

16QCfill,~Q:!i'Jl~l!r1t!mH!J~mf~~ntej : 
_ 1qi)/lii!11Wtl.!!f~i~I:'<!~ ~~f!C~9!3~!lb.(!,!l.!!li° 

F, :·•" 

\.----
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Select a Stal::'r'Terrltoiy: 
!\:in Fl.I ~ Choose the state 
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If you know the BLS Area Coda and the OESISOC Occupation Code or Title try uoing th& faoter 
OES Quick Search. 
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Online Wage Library. Quick Search New Quick S~urd, cJew Sea,·ch Wizard 

Uata for ./l2c,rn ti.1~0~1 / h,:!3 been ad(ed to ;:he covmload pa~e rnd 13 e""7ect1ve l/1.<.~0lti. 

Select a Data Somce: G) 

7/2016 -6i20i7 AONIA- Hig,1er Education Ddl81mse I\ 
7/2015 - fr20'1G .A.II Industries Database 
7.12015 6i2D16 J\C'Nlf\ I lig'1or [ducaiion D3tabaso 
7/2014 -612015 All lndustIies Database 
712011 -612015 AC\i'IIA Higner Edurntion Database 
7.12013 -612014 All lndustnes Oatat:,ase 
/1/01'.1 - ti.i/014 A( :.'vVIA - Hrgi1er f-ri11c.::it1on I )<1tAhAS8 

Choose your <lat.~base. 11 will usually be 
the /\II Industries one. The l\CVill\. 
rlAtahase is used tor incfrlfiduals seeking 
cmploym0nt :it colleges. universities, or 
res;e~rch institutions. 20 CFR 655.40[,e} 
<ltfi11Bs v,lmi ll:!l-)ll:!SB11L.s ,1 cullcyH, 

university, an:1 rP.se;,rr.h in~ritmi-:rn. 

[6oieTin1~ali.oieli;fJ1ic;'ittt.on1Qitta.rG.ent@ 
' tatLi.l~~!!c2.rnil£r:tiw ~11.ill!t~ll~.' 

Doc-10 Paoe: 110 

FLC Dilta Center - FLC Wage Search Wizard rfo·N Qu[ck Se,J1 d1 New· 5~~1 \..Ii Wl.:iirt.l 

D..!-1.J for :m1Jrn. 6.120H ht!S l:Jc,i~rf i:Jr.1:kd lu .... /1,i ,l,,i/j··11111,·"''"iilil, 'lilil,l'"''iii,''ilj~n,ljdl,ij •··•,lj',llil,,r,,111ii1"''/i,'' jj./'•C11mw,'1••: --------.. 

5ele:r::t il Di:1lu Source: © 
I lUt:rt. thi'.KH:8 th'!.' ilti't:i 111 whith thi8' Jl,Ul w,;,rkm'li ,..,..,rX~iM ls or 

wlll b(l lo,coi~d. Tllo '<'l(l,fk9ho!:!, nN c~i;, p!!lltk111,(!r'-i, bu~ino~, or 
m,1illC11J .:ic.M11;:.s, t.!f;it1.m11irn~ ll11111111'1,(lilW9 •;rn'!ll~. !'."rn llm 
pur~<'.r.rn.s.of tllls iox.impl~, we h~'li' 1:h,r-.si!11 Fuirfo;,,;, WL, 

712016, rn:~Ot7 AJ1 r11di.r.:.tn:.:·o=-s=-O=-a'.::;::ib:.:o:.:c"::.-._ ___ •"•'---------------,. 
Se[-8ct mi area bfl:!itHJ on f!'.1 C;:.Linh'/f'Own:,~p O 8LS /\reas QJ 
[ltJt:Nt-\ Vl~l f A CtT Y ~ N01"1WE"IS1 V1[!Jer'\1~ rmrirm;!t(Of)0Llt(lr1 l}rs·.?.r. 
L'W',lP~l::=U ~ L1,1m:l1btJ1Q, VA M:SA I\ 

CJ\ROLINE · Ric~moM: VA l,IS/\ 
C/1RROLL • SouHl','.'Q:,-1. Vffginla n~nmotrcp(lllttui aroo 

cirARLCS CITY· f~ic!1moM. VAMS,a. 
CHI\RLO'f rE: - Soullrnde Vumnn·.i norimelroV{J!1tcm f:lrea 
Cf-ll\RlOTTESVILLE cm· · Ch.lrlollusvillo, VA l•,IS/\ 
CKESAPEAKE CITY· Viiyinio Beru:l1•No1folk•Ne•1.]l'Jlt Ne1·,s, VA-NC M5A 
CHESTtRFIELD · Ric,mond, VA M$A 
CU\RI\E • Woshlngton•Aning:on•.4lm:andlia, DC•VAMO-W\1 Metropolitan Di•,q-sion 
cur; l ON H)RGf, en • Norll1wa~! VH~J11t1;:1 mmrmHrnp:t'lf1tM ;-ir~t."i 
COLONIAL I-IEIGHl'S CITY· lliCllllW11d, VAMSA 
COVINGTON CITY • NMIIWG:i-1 Vir{lil"l]A norm~ctrop<:ititan aMa 
CRA.IG • Roaooke, VA MSA 
CULPEPER· washinQi0n·A~Ing1on•AI0XM0fl;), DC-Wl·MD·\VV MWopol'lo, O,•,•i:,ion 
CUMOQRJ AND• Soutl1sid-a 'vlr{linia nonmetrO{}(:llifmi arn)1 
l)ANVIU.f CITY - South:;!!!(~ V1ig1rn~111Qc1m!;'l:ri;,-J}QlilF.111 mPn 
DICKENSON - S-01JUiwe:':il Vlryinici m:iiu1ietrop-0-l1iril11 ~rea 
Dlf,'NIDDIE. Ric~mond.1//\ MM 
EMPORI/\ C-ffY " SoB11isido ½rgtnia nonrnctropontan Brc-a 
E&S.EX. Norihca"$t Virglfikl noomotropolltan. aroJ 
PArRFAX ~ Wi;lstilrrnton-Arlmgton•AfBX6nrlria, Cl-C-VA-Ml)~VVV Metmpo-mc1n l.)ivis.ion 
~AIRFAA CIIY • W~!.':>hin9l□r'1-.A.J!1ni.1tur1-All•H:iiJnd[1rl. m; ... vA.r•.lO-VN kl+JilrJf:ml1IH1l ll11,'1$ltH1 
FALLS CHURCH Cln' • Wa-shington-Art1ngtorl·Alex0ndria, DC...VA•MD-1/v'./ MetfOpOhltln Divf-sion 
Fl<.l rat fl FR· \,\/~ocJ-iirtn(flll·llthruitl111,/1kii:."'llliifi;1 n-r.~',JA,l,ff).\W ~~k1lffU}flh1;;:r11 f'Jill'i•-jflll 
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FLC D.:i.t:i Center· FLC W~ge Seo.rch WiZ"1.rd f•·l'::w Qu·ck Seao-ch New :=:e,:nch 'Ni.:.ard 

Oat." for 7/?.(,i5- 1:,120 i7 h:as t"cen ,:,Ode>: t 

Y,:,u havE- r-equest':'d dcila for 'v'irginia 

S':'.led a Lalf. Sauce.[:· 
7/201G G/2J17 ,\II i:1dustric:; D~L::tb~1~c 

L0-G1te lhe St.:111<l.:11d O-:.:rnp.:1li011.:1;I Ch.1ssiric.:1tio11 (SCC} 
cin thC' LCA emd :-hoosc it from the drop-d:Jwn menu. 
Foi the µuiµ1Y:H:::i of ll1i~ t:'Xi:1111[.ilt', wt:> lrnve {;hosr::11 
Computer frogrnmmers. 

A!,_-Xi.-\ildri~I, o::V/1. MD If,'\/ M1ll!Cj.Jlllit,_m Divi'cii V 

i J-2072 Lua11 Offil:ers 
; 3-2081 Ta:< E:(smi,1er:: :.:1rd C1)1!ector::., and Revei1~1:"" .:.._gents 
'3-2082 T~H P1 r:;,µ;,i~erb 
; 3 2[199 Fi·1c1nci~I Specialists, ,.\II Ctho:r 
; 5-1111 Computer and :nform:cition Re~ea,e;h St(e··:t1sts 
'5-1121 Computer Systems Arialy2ts 
I S-1 ·i22 ln:u11m1liv1 S1::~u1itv fa.·1;,,b~L::; 
IS 1111 Computer Progr.:1!>1mors 
; ;_ 1132 Sd:v,1ar.e DevElapHs, Apf:lications 
i 5-1133 Sc,ftwcHG Develop&rs, S;,rstern·~ Scttwme 
i ~-1134 'Web D:;;vE:cl:Jµer'.:, 
~ 'J 1141 D~tJb-.::sc ;\dm:nistmtors 
i 5-·1142 Network and 
~5-11/43 Computer ,,,e,>.<rn·,?.,,c,,,,em 
~ S-1151 Cornputef User Supput Spe(ialists 
i ~ 1152 Computer 1·k-twor,:: Su:ip(lrt S::icci:Jli~t, 
:!:i-11~~ Carnp-uter Uc,:upat1011s,Ail Ull1er 
~ 5-2011 Actua·ies 
I !:i-:!UL1 Mathe mat uans 

Informational: the SOC can he found on p. 1 of the LCA. It should align with the 
specialty occupation listed on Part 5 of the 1-129. 

A. Emp!O)'monl-&sod Nonlmmlgrant Visa lmomiatlon 

.. soc ,oNET/OES) code. 

~ij] 
~- Is lllls a fua.ime posilion, • 

i,j'y~ □ No 

3. SOC (ONH/OES) OCC!lpatlon il1lo • 

,co,,.,~L!TE~ P~OGRAld"lSt<>,i 
Porfo-d oftntoodod Emclavmont 

5. Begin Date· 09/l2r.!013 16. Eoo Dale' 0'3/10/2016 
,_ __________ _J (~/W ________ _,_-"'(m"'."'"'""'"'a'£L''------_J 

Once you have input the database (All Industries, usually), location (Fairfax County, not 
City, for the purposes of our example), and SOC (Computer Programmer in our 

example), click on 'Search'. This provides the following result: 
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·~o~eli;ml!a,lioli<~ur,tfficatio/JJQata1G_ente_r/ '. 
·Qn}ine:Vl;ig!!fl!iJ!rar¥,, •~'t'·r.~*eGOM~~~"' 

FLC Wage R&Sulls New Quid< Seorch New Search Wizard 

You sele<led llle AII JncfuSlrles <latabase fo0/2016 - 6/2017. 

Your ,ear,:t, returned the lollol'lfn9: Print Form111 
Area Code, 47S94 
Area Title: Y/ashlngtcn-A<l~gton-Alexandrla, DC•VA-140·\W Metropolitan 
Oivlcion 
0£5/ SOC code: 
0£S/ SOC Till@: 
GeoL-evel1 
Leve.I 1 wage: 
Le-vet 2 Wage: 
L~vd J: wage: 
Lt v•I 4 wage, 
Mean Wage (H· 2&)1 

1S·113 1 I Pw,QIIQ~c,,t,,"'09'1-1 I 
comp!Jt@r Programmers '-------' 

t-:n.98 nour • S66,5l8 y~ar ~ 
S39.68 hour - SS2 .. 534 year 
S47.3S nour • S98,S~ year 
$SS.08 hour • $,114,566 VH r 
J47.38 nour • S98'.SSO year 

n us t'lage applles to the following O .. Net oc.cupatlo~: 

15•1131.00 Conipuler , rOiJrammel'5 Ji!' 
Create, modify, and test the code, fOffM, and script that allow computer 
appll(allon:. to run. Work from specillcatlon& <lri!Yln up by soJtwa,e 
deveklpers or other lndlvtduals. t-1:ay oSsistsofh u re developers t:,,/ 
analyzlfl!I user AEeds and design I~ sofll'lare solutions. May dewlap ar.d 
WIiie C<IMputer J)I09ran1, co , tote, ,~ate, and retrl6V6 I.J)e<ifl< dOCUMell~. 
data, and klfotmatli>n. 

Where you discover that the H-1B worker is not employed in the geographic area listed 
on the I-129 and in the certified LCA submitted in su ort of the etition .. ou need to 

B. Prevailing Wage Abuse - the Wage Level Aspect: the-The DOL recognizes four wage 
levels~, which are based on a worker's job responsibilities, education and/or experience. 
The DO L's Employment and Training Administration (ETA) issued revised guidance 
about wage.levels in November 2009 (seep. 7 of the DOL guidance found at 
http://www.fledatacenter.com/download/NPWHC _ Guidance _Revised_ 11 _ 2009 .pdt). 
The higher the wage level, the higher the prevailing wage - as you can see from the PLC 
Data Center's website screen capture above for Computer Programmers in Fairfax, VA. 

You can find the wage level listed on p. 3 of the LCA: 

ONI OIV O N/A 

10. Pe/:(C-ooiyontj • .cJ 

O Hour O Week O Bi-Weelcly □ Month ,ri Year 
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USCIS Policy Memorandum 602-0142 of03/31/2017 provides the following guidance 
about wage levels: "USCIS officers must also review the LCA to ensure the wage level 
designated by the petitioner corresponds to the proffered position. If a petitioner 
designates a position as a Level I, entry-level position, for example, such an asse1tion will 
likely contradict a claim that the proffered position is particularly complex, specialized, 
or unique compared to other positions within the same occupation." (Italics in original] 

• Wage-level abuse occurs when a company lists an H-lB worker at a lower wage level 
even though that worker's job responsibilities correspond to a higher level. 
0 

0 

0 

The previously cited users Policy Memo 602-0142 of 03/31/2017 reminds USCIS 
personnel that the wage level "reflects the job requirements, experience, education, 
special skills/other requirements, and supervisory duties." 

C. Standard Occupational Classification (SOC) Abuse: each occupation is defined in 
layman's terms by the DOL through the OOH, as discussed above. Through "Standard 
Occupational Classification," or SOC, DOL provides codes to facilitate classification of 
occupations. For our purposes, we can use "SOC" and ''occupation" interchangeably. 
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2. 

A good way to determine this type of abuse is to have the H-18 worker and his or her 

129.) For example: 

10 
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D Conduct research into fundamental computer and infonmation science as theorists, designers, or 
inventors. Solve or develop solutions to problems in the field of computer hardware and 
software. 

0 Convert project specifications and statements of problems and procedures to detailed logical flow 
charts for coding int o computer language. De ve lop and vr1ite comput er programs to store, locat~ 
and retrieve specific documents, data, and information. l~ay program web sites. 

D Develop, create, and modify general computer applications softwa,·e or specialized utility 
programs. Analyze user needs and develop software solutions. Design software or customize 
software for client use with the a im of optimizing operat ional efficiency. May a nalyze and design 
databases within an application area, working individually or coordinating database development 
as part of a team. 

D Research, design, develop, and test ope rating syst ems-leve l software, compilers, a nd network 
distribution software for medical, ind us.trial, military, communications, aerospace, business, 
scientific, and general computing applications. Set operational specifications and formulate and 
analyze softwa re requireme nts. Apply principles a nd t echnique s of comput er science, 
engineering, and mathematical analysis. 

D Provide technical assistance to computer system users. Answer questions or ,·esolve computer 
problems for clients in pe,·son, via telephone or from remote locaaon. May provide assistance 
concerning the use of computer ha rdware and software, including print ing, inst allation, word 
processing, ele ctronic ma il, and operating syst ems. 

D Ana lyze scie nce, enginee ring, business, a nd all other data processing proble ms for applicat ion to 
electronic data processing syste ms. Ana lyze use r requireme nts, proced.Jres, and problems t o 
automate or improve ekisting systems and review computer system capabilities, workflow, and 
scheduling limitations. May analyze or recommend commercially available software. May 
~ comput er programmers .• 

D Coordinate cha nges to computer data ba ses, t est a nd implement the database applying 
knowledge of database management systems. May plan, coordinate, and implement security 
measures to safeguard compute,· databases. 

D Install, configure, and support an organization's local area networl< (LAN), wide area netl'fOrk 
(IYAN), and Internet system or a segment of a network system. Maintain network hardware and 
software. ~lonitor network to ensure network availability to all system users and perfonm 
necessary mainte na nce t o support nebvork a va ilability. May super..-ise other network support and 
client server specialists and plan, coordinate, and implement network security measures. 

D Ana lyze, design, t est, a nd e valuate network systems, such a s local a rea networks (LAN), wide 
nnu, networks (WAN), Internet, intranet1 a nd other data rommunications syste ms. Perform 
network modeling, a nalysis, a nd pla nning. Re search a nd recommend network a nd data 
communications hardware and software. lnclude.s telecommunications specialists who deal with 
the interfacing of computer and communications equipment. 

D Plan, coordinate, and implement security measures for information systems to regulate access to 
computer data files and prevent unauthorized modification, destruction, o,· disclosure of 
infonmation. 

Each ofthe x:lescriptions above corresponds to a SOC (Systems Analysis, C-0mputer 
Programmer, So.ftware Engineer, Database Administrator, etc.) - see the attached 
Computer Skills Key. 
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D. H-lB Workers' Payment of Certain Fees Associated with 1-129 filings: this is 
unlawful, but it happens. 

1. INA § 212(n)(2)(C)(vi).(ID stipulates that employers cannot require H-IB workers to 
pay any part of the ACWIA fee; 

2. INA§ 214(c)(12)(A) stipulates that the fraud fee is imposed on the employer; 
3. 20 CFR 655.73 l(c)(9) stipulates that an employer may not recoup H-IB costs if these 

are considered a "business expense." So if an employer declares the I-129 f01m-filing 
fee of $460 or the premium processing fee of$ l ,225 as a business expense for tax 
purposes, the employer cannot deduct these sums from the H-IB worker's pay or 
otherwise require the H-1 B worker to pay these fees if such deduction would reduce 
the H-1B worker's pay below the requited wage. 

The table below is a visual aid for the H-18 fee. structure: 

Fee Am_O\llll Who Pays? 

Form Filing Fee $460 Generally employer 

American $750 (if employer has fewer Employer only - see INA § 

Competitiveot>SS and than 26 employees) 2 l 2(n)(2)(C)(vi)(II) 
Wod<force Improvement 

$ 1,500 (if 26 or more) Act (ACWIA) Fee 

Fraud Fee $500 Imposed "on an employer" -
see INA§ 214(c)(12)(A) 

Attorney's Fee Vary Employer or H-1 B Worker 

Premium Processing Fee $1,225 Generally employer 

E. No position a"ailable at the time of filing/ 'benching' issues: in some instances, 
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l. If there was no position available from the start, the petitioner may have willfully 
misrepresented its need for the H-1B worker and the 1-129 may be subject to 
revocation. The wo.rker could find him/herself without status in this situation and 
thus removable per INA§ 237(a)(l)(C). 

2. If an H-1B worker iskot_beingpaid _while_in_the United States_ashe or_she_is .waiting, .. ; ·· · --·· ~ r~ atted: Font: (Default) Times New Roman, 

,~fcs r jects or work, ::::J~/~h~-i~-g~~~;~·i,;;~~~~id~~~d·l;i;~;~~h~~i;;···B~~~~;e .th~ H~<:<', ~~~atted: Font: (Default) Times New Roman, 

l B worker is in the U.S. to work, benching makes him or her a status violator (not '\\ \ Formatted: Font: (Default) Times New Roman, 

necessarily willful) and possibly removable,. \.\. ;,,:1=2=Pt==========::-'( 
a. There are exceptions to this definition of benching: for example, a. worker may be · 

on extended unpaid leave, such as unpaid leave under the Family and Medical ··., Formatted: Font: (Default) Times New Roman ) 

Leave Act. 

b. b)(7)(E) 

Here it is important to note that an alien worker is generally not able to change or extend 
nonimmigrant status or adjust through an immigrant worker petition if s/he has violated 
the terms of his or her w1derlying nonimmigrant visa (H-IB, F-1, L-IA, etc.). 

13 
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Targeted Site Visit and Verification Program – H-1B Training 

 
Statutory Background 

Established in 1990, the H-1B program allows US employers to hire foreign nationals to work in 
specialty occupations.1 

A. The primary statutory basis for this classification is INA § 101(a)(15)(H); 
 

B. “Specialty occupation” – as this term concerns H-1B workers – is defined at INA § 
214(i)(1) and (2).  Per this definition, a specialty occupation requires “(A) theoretical and 
practical application of a body of specialized knowledge and (B) attainment of a 
bachelor’s or higher degree in the specific specialty (or its equivalent) as a minimum for 
entry into the occupation in the United States.”2   

 
The Department of Labor (DOL) has provided more detail about specialty and non-
specialty occupations in its Occupational Outlook Handbook (OOH), which can be found 
online (http://www.bls.gov/ooh/).  The OOH offers a layman’s definition of each 
occupation and a description of the duties and educational requirements for the various 
occupations that it addresses.  While USCIS recognizes DOL’s OOH as one authoritative 
source on the duties and educational requirements of the wide variety of occupations that 
it addresses, it is not always determinative.  USCIS also considers other sources provided 
by the petitioner.  Additionally, the DOL provides information regarding the prevailing 
wages for various occupational classifications.3  Prevailing wage information, grouped 
together with summaries of the OOH job definitions, can be found online at the website 
of the Foreign Labor Certification (FLC) Data Center, http://www.flcdatacenter.com/. 

C.  There is no requirement that companies employing H-1B workers first attempt to recruit 
U.S. citizens or lawful permanent residents unless the respective company is H-1B 
dependent or a willful violator. 

An H-1B dependent employer is defined at INA § 212(n)(3).  It means: 

 The employer has 25 or fewer full-time equivalent employees who are employed in 
the U.S., of whom eight or more are H-1Bs, or; 

                                                           
1 The H-1B classification also includes certain fashion modes and Department of Defense workers, but those 
subtypes will not be discussed here. 
2 See also 8 CFR § 214.2(h)(4)(iii). 
3 Note that a petitioner may also rely upon other authoritative sources to establish the prevailing wage, such as 
private wage surveys based on the “median wage of workers similarly employed in the area of intended 
employment.”  20 CFR 656.731(b)(3)(iii)(B) and (C). 
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 The employer has 26 to 50 full-time equivalent employees who are employed in the 
U.S., of whom 13 or more are H-1Bs, or; 

 The employer has more than 50 full-time equivalent employees who are employed in 
the U.S. and 15% or more are H-1B nonimmigrants. 

H-1B-dependent employers and willful violators have more procedures to go through, 
and more obligations to comply with, before filing a petition for an H-1B worker unless 
the worker is considered an exempt worker as defined at INA § 212(n)(3)(B)(i)(I) and 
(II): 

 The employer will compensate the H-1B worker at $60,000 or more per year, or; 
 The H-1B worker has attained a master’s degree or higher in a field related to the 

specialty occupation. 

Note that the “$60,000 exception” mentioned above is statutory and has not changed since 1998, 
meaning it also has not been adjusted for inflation or otherwise in almost 20 years.  This means a 
wage of $60,000 is now worth much less in real dollars than in 1998, especially considering that 
many areas with high concentrations of IT workers, such as Silicon Valley, Irvine, CA, 
Schaumberg, IL, Fairfax, VA, etc., have a much higher than average cost of living. 

Further statutory language to keep in mind when considering abuses of the H-1B nonimmigrant 
visa classification is found at INA § 212(n)(1)(A)(ii).  This language reads:  

No alien may be admitted or provided status as an H-1B nonimmigrant…unless the 
employer has filed with the Secretary of Labor an application stating…[it] will provide 
working conditions for such a nonimmigrant that will not adversely affect the working 
conditions of workers similarly employed. [Emphasis added] 

Filing Procedures 

Before a petitioner can employ an H-1B worker, three things must happen: 

A. There must be a position available in a specialty occupation and the beneficiary must be 
qualified for that position; 
 

B. The employer must file a Labor Condition Application, aka LCA (Form ETA-9035), with 
the Department of Labor (DOL) and the DOL must certify (approve) this form.  By filing 
the LCA, the employer is attesting to various obligations per INA § 212(n); 
 

C. The employer must file a Petition for Nonimmigrant Worker (Form I-129) with USCIS 
and USCIS must approve this form, unless the H-1B workers is eligible for H-1B 
portability under INA § 214(n) (if eligible under H-1B portability, the H-1B worker can 
commence new employment upon the filing of the H-1B petition with USCIS); 
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Note: there is no charge for filing an LCA, which a potential employer can do 
electronically.  USCIS charges a $460 filing fee for the I-129 petition.  In some instances, 
an additional $500 “Fraud Detection and Prevention” fee applies.  There is also a fee of 
either $750 or $1,500 associated with the American Competitiveness and Workforce 
Improvement Act of 1998 (ACWIA) for initial I-129 filings and first extensions.  If the 
employer has fewer than 26 employees, it pays $750; if 26 or more, it pays $1,500.  
Finally, Public Law 114-113 imposes a $4,000 fee on certain employers seeking initial 
H-1B status for a worker or obtaining authorization for a worker to change employers.  
This $4,000 fee only applies to employers who have 50 or more workers in the United 
States and half of those workers are in H-1B, L-1B, or L-1A status.  The total amount an 
employer must pay to obtain authorization to employ an H-1B worker will thus vary 
depending on the type of filing (initial, first extension, second extension) and the 
employer’s size.   

Processing/adjudication times for LCAs and I-129s vary.  The DOL strives for a five-to-seven-
business-day processing time for LCAs.  USCIS takes longer, which has led many employers to 
use the premium processing option, when available.  For an additional $1,225, an I-129 can be 
accompanied by a Form I-907 (the premium processing form) and USCIS will take adjudicative 
action on the I-129 in 15 calendar days.  If USCIS cannot meet this deadline, it must refund the 
premium processing fee.  Note: premium processing and the 15-day deadline are regulatory, see 
8 CFR Part 103.7(e)(2).  Also note that premium process may sometimes be temporarily 
suspended.  Be sure to check the USCIS public website to see if premium process is currently 
available for H-1B filings. 

Abuses of the H-1B Program and How to Check for Them 
(b) (7)(E)
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Below are some tools to help you determine the geographic area of employment and 
corresponding prevailing wage. 
 
An MSA map:  
 
http://www2.census.gov/geo/maps/metroarea/us_wall/Feb2013/cbsa_us_0213.pdf   
 
Here is a close-up view of Northern Virginia taken from the MSA map: 
 

(b) (7)(E)
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The thick green lines represent an MSA’s borders.  (Informational: dark green areas 
represent Metropolitan Statistical Areas and light green areas, like Elkins, WV, represent 
Micropolitan Statistical Areas.  This distinction can be ignored for the purpose of 
reviewing prevailing wages.) 

Note: areas outside of MSAs (the white areas on the MSA map) are listed in the Foreign 
Labor Certification Data Center Online Wage Library as “nonmetropolitan areas.”  Also, 
some areas have similar names, and this has caused confusion for officers.  For example, 
in Virginia there is both a Richmond County (nonmetropolitan area) and a completely 
different City of Richmond.  There may be other instances like this in other states, so be 
careful when reviewing the worksite location. 

Wages sometimes vary within MSAs.  For help determining what the correct prevailing 
wage should be, you can turn to the FLC Data Center Online Wage Library, 
http://www.flcdatacenter.com/OesWizardStart.aspx.  The screen captures below should 
help you learn to navigate this website. 
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Informational: the SOC can be found on p. 1 of the LCA.  It should align with the 
specialty occupation listed on Part 5 of the I-129. 

 

Once you have input the database (All Industries, usually), location (Fairfax County, not 
City, for the purposes of our example), and SOC (Computer Programmer in our 
example), click on ‘Search’.  This provides the following result: 
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Where you discover that the H-1B worker is not employed in the geographic area listed 
on the I-129 and in the certified LCA submitted in support of the petition, you need to 
check to see if a new or amended I-129 petition and a certified LCA for the new area of 
employment were filed to report the change in work location.  See Matter of Simeio 
Solutions, 26 I&N Dec. 542 (2015).   

If the respective petitioning employer has a history of filing I-129s for H-1B workers in 
“cheap” geographic areas but these workers are consistently found during later reviews in 
“expensive” areas, prevailing wage fraud by falsely-reported worksite location may be 
occurring. 

B. Prevailing Wage Abuse – the Wage Level Aspect: The DOL recognizes four wage 
levels, which are based on a worker’s job responsibilities, education, and/or experience.    
The DOL’s Employment and Training Administration (ETA) issued revised guidance 
about wage levels in November 2009 (see p. 7 of the DOL guidance found at 
http://www.flcdatacenter.com/download/NPWHC_Guidance_Revised_11_2009.pdf).   
The higher the wage level, the higher the prevailing wage – as you can see from the FLC 
Data Center’s website screen capture above for Computer Programmers in Fairfax, VA.   

You can find the wage level listed on p. 3 of the LCA: 
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USCIS Policy Memorandum 602-0142 of 03/31/2017 provides the following guidance 
about wage levels: “USCIS officers must also review the LCA to ensure the wage level 
designated by the petitioner corresponds to the proffered position.  If a petitioner 
designates a position as a Level I, entry-level position, for example, such an assertion will 
likely contradict a claim that the proffered position is particularly complex, specialized, 
or unique compared to other positions within the same occupation.” [Italics in original] 

 Wage-level abuse occurs when a company lists an H-1B worker at a lower wage level 
even though that worker’s job responsibilities correspond to a higher level. 
o An LCA might list a worker as a level-one Systems Analyst or Computer 

Programmer because these are lower-paid occupations in the hi-tech field (see the 
FLC Data Center for confirmation). 

o A site visit may reveal, however, that the worker is performing his or duties with 
little supervision – in other words, the worker appears to be doing level-two or 
higher work.      

o Looking at the difference between a level-one and a level-three Computer 
Programmer in the Washington, DC area, one can see the incentive to report a 
lower wage level on the LCA: the difference in wages is more than $30,000 per 
year. 

Asking the H-1B worker’s immediate supervisors, including end-client supervisors, about 
the level of supervision can help verify that the wage level on the LCA and compensation 
listed on both the LCA and I-129 match the H-1B worker’s actual duties.  An immediate 
supervisor’s responses can also be checked against responses provided by the H-1B 
worker himself or herself.  If an H-1B worker’s contact with a supervisor occurs once a 
week or less, the appropriate wage level may be higher than level one.  Additional 
questioning should reveal the relative complexity of the H-1B worker’s duties and the 
amount of responsibility this worker has.  Responses to this additional questioning should 
help to determine if the H-1B worker is being employed in the occupation and at the 
wage level stated in the certified LCA and I-129 petition.  

The previously cited USCIS Policy Memo 602-0142 of 03/31/2017 reminds USCIS 
personnel that the wage level “reflects the job requirements, experience, education, 
special skills/other requirements, and supervisory duties.” 

C. Standard Occupational Classification (SOC) Abuse: each occupation is defined in 
layman’s terms by the DOL through the OOH, as discussed above.  Through its 
“Standard Occupational Classifications,” or SOCs, DOL provides codes to facilitate 
classification of occupations.  For our purposes, we can use “SOC” and “occupation” 
interchangeably.  
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1. SOC abuse is straightforward: as mentioned earlier, Systems Analysts and Computer 
Programmers are among the lower-paid SOCs.  FDNS officers conducting 
compliance reviews may encounter H-1B workers who are supposed to be working as 
Systems Analysts or Computer Programmers per their LCAs and I-129s but who 
actually perform duties associated with other, higher-paid SOCs, such as Software 
Developers.  

2. Looking at the FLC Data Center website, you can see the incentive: rather than 
paying a level-two Software Developer (Applications) located in the Fairfax area 
$90,646, an employer only has to pay a level-two Programmer $82,534.  This is a 
savings to the employer of $8,112. 
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Each of the descriptions above corresponds to a SOC (Systems Analyst, Computer 
Programmer, Software Engineer, Database Administrator, etc.) – see the attached 
Computer Skills Key. 
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D. H-1B Workers’ Payment of Certain Fees Associated with I-129 filings: this is 
unlawful, but it happens.   
 
1. INA § 212(n)(2)(C)(vi)(II) stipulates that employers cannot require H-1B workers to 

pay any part of the ACWIA fee; 
2. INA § 214(c)(12)(A) stipulates that the fraud fee is imposed on the employer; 
3. 20 CFR 655.731(c)(9) stipulates that an employer may not recoup H-1B costs if these 

are considered a “business expense.”  So if an employer declares the I-129 form-filing 
fee of $460 or the premium processing fee of $1,225 as a business expense for tax 
purposes, the employer cannot deduct these sums from the H-1B worker’s pay or 
otherwise require the H-1B worker to pay these fees if such deduction would reduce 
the H-1B worker’s pay below the required wage. 
 
The table below is a visual aid for the H-1B fee structure: 

Fee Amount Who Pays? 

Form Filing Fee $460 Generally employer  

American 
Competitiveness and 
Workforce Improvement 
Act (ACWIA) Fee 

$750 (if employer has fewer 
than 26 employees) 

$1,500 (if 26 or more) 

Employer only – see INA § 
212(n)(2)(C)(vi)(II) 

Fraud Fee $500 Imposed “on an employer” – 
see INA § 214(c)(12)(A) 

Attorney’s Fee Vary Employer or H-1B Worker 

Premium Processing Fee $1,225 Generally employer 

 

(b) (7)(E)
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1. If there was no position available from the start, the petitioner may have willfully 

misrepresented its need for the H-1B worker and the I-129 may be subject to 
revocation.  The worker could find him/herself without status in this situation and 
thus removable per INA § 237(a)(1)(C). 

2. If an H-1B worker is not being paid while in the United States as he or she is waiting 
for projects or work, he/she is generally considered “benched.”  Because the H-1B 
worker is in the U.S. to work, benching makes him or her a status violator (not 
necessarily willful) and possibly removable.   
a. There are exceptions to this definition of benching: for example, a worker may be 

on extended unpaid leave, such as unpaid leave under the Family and Medical 
Leave Act.  FDNS officers who encounter a suspected instance of benching 
should ensure that no exception applies.  Officers should also ensure that, where 

  
 

. 
b.  

 
 

 

   

Here it is important to note that an alien worker is generally not able to change or extend 
nonimmigrant status or adjust through an immigrant worker petition if s/he has violated 
the terms of his or her underlying nonimmigrant visa (H-1B, F-1, L-1A, etc.). 
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