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The ACWIA fee depends on the number of full-time equivalent positions the petitioner employs
in the United States. The following table provides a list of the required fee amounts under Comment [IVT57]: From SCOPS: The ACWIA
ACWIA. fee also counts the number of employees at

| affiliated and related entities,

Comment [RHC58]: This is somewhat
inaccurate as the tahle only provides a breakdown
of the ACWIA fee... Was this intended to state “The
following table provides a list of the required fee
amounts under ACWIA”?

American Competitiveness and Workforce Improvement
Act of 1998 (ACWIA) Fee Requirements

R OPS/KMA: That appears to be the case. Edited.
Number of Full time Employees Fee
More than 25 $1,500
25 or Less $750

Full-Time Equivalence

The fee determination turns on the number of full-time equivalent employees (FTEs)* and not
the absolute number of employees.

For example, if the petitioner employs 26 people, but can demonstrate that 2twc of those Comment [JVT59]: SCOPS edit
persons work part-time for no more than 20 hours a week, then the petitioner employs 25
FTEs, and the lower ACWIA fee is appropriate. The burden is on the petitioner to demonstrate
some employees work part-time.

OPS(JVT): accept

Exemptions from the ACWIA fee

Certain petitioners are always exempt from payment of the fee.®’” The following organizations
are not required to pay the ACWIA fee:

’ e Aninstitution of higher education as defined in 20 U.S.C. 1001(a);**

¢ Anonprofit entity that is related to or affiliated with an institution of higher
| education;2

’ A nonprofit research organization or governmental research organization;”

% See 20 CFR 655.736(a)(2).

" See 8 CFR 214.2(h)(19)(jii).

% see 8 CFR 214.2(h)(B)(I)F) ().

% gee 8 CFR 214.2(h)(8)(ii)(F)(2) and 8 CFR 214.2(h)(19)(iii){B).

7 see 8 CFR 214.424(h)-(19)(jii)(C). The definition of the terms “nonprofit research organization” and “governmental
research organization” for the purposes of the ACWIA fee-exemption has been adopted for purposes of the AC21
H-1B cap exemption at 8 CFR 214.2{h)(8)(ii){F)(3).
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A specialty occupation is further defined in the regulations as an occupation which reguires ‘ )
requires the theoretical and practical application of a body of highly specialized knowledge in | Comment [JVT103]: SCOPS edit

such fields of human endeavor including, but not limited to:
s Architecture;
s Engineering;
¢ Mathematics;
o Physical sciences;
e Social sciences;
e Medicine and health;
¢ Education;
¢ Business specialties;
e Accounting;
o law;
¢ Theology; and
¢ The arts.

’ s The occupations must also require the attainment of a bachelor's degree or higher in a

specific specialty, or its equivalent, as a minimum for entry into the occupation in the
United States.” USCIS should not make determinations solely based on a ob title but

rather look at the detailed description of the duties. - Comment [IVT104]: SCOPS Edit

‘ 1. Determining if the Proposed Employment Is a Specialty Occupation | Comment [JVT105]: OPS(1vT): iooks good

USCIS considers all of the facts surrounding the petition in determining whether the
employment is a specialty occupation, including:

Doc-7

2 See 8 CFR 214.2(h)(4)(ii).
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o Copy of position description or any other documentation that describes the skills
required to perform the job offered, the source of the instrumentalities and tools
needed to perform the job, the product to be developed or the service to be provided,
the location where the beneficiary will perform the duties, the duration of the
relationship between the petitioner and the beneficiary, whether the petitioner has the
right to assign additional duties, the extent of the petitioner’s discretion over when and
how long the beneficiary will work, the method of payment, the petitioner’s role in
paying and hiring assistants to be utilized by the beneficiary, whether the work to be
performed is part of the regular business of the petitioner, the provision of employee
benefits, and the tax treatment of the beneficiary in relation to the petitioner;

o Adescription of the performance review process; or

¢ Copy of the petitioner’s organizational chart, demonstrating the beneficiary’s
supervisory chain.

Extension Petitions™®

An H-1B petitioner seeking to extend H-1B employment for a beneficiary must continue to
establish that a valid employer-employee relationship exists and will continue to exist. The
petitioner must provide evidence that the U.S. employer continues to have the right to control
the work of the beneficiary. The petitioner may also include a combination of the following or
similar evidence to document that it maintained a valid employer-employee relationship with
the beneficiary throughout the initial H-1B status approval period:

e Copies of the beneficiary’s pay records (for example, leave and earnings statements, and
pay stubs) for the period of the previously approved H-1B status;

o Copies of the beneficiary’s payroll summaries and oﬂ Form W-2s, evidencing wages paid
to the beneficiary during the period of previously approved H-1B status;

s Copy of time sheets during the period of previously approved H-1B status;

e Copy of prior years’ work schedules;

» Documentary examples of work product created or produced by the beneficiary for the
past H-1B validity period (for example copies of: business plans, reports, presentations,

evaluations, recommendations, critical reviews, promotional materials, designs,
blueprints, newspaper articles, website text, news copy, photographs of prototypes, and

0 | this context, an extension petition refers to a petition filed by the same petitioner to extend H-1B status

without a material change in the terms of employment.

(0)(3)

Comment [PPL131]: AAO: The prior version
said “and/or” here. We request that it be reverted,

OPS{JVT): no strong objection to having and/or. Just
need to double check PM style manual.

OPS/KMA-Na objection because it seems to be
warranted here, to describe “either or both” payroll
summaries and W-2s. | checked the PM style
manual, and there is nothing prohibiting its use.

Comment [PPL132]: AAO: The prior version
said “and/or” here. We request that it be reverted.

OPS(JVT): no strong objection to having and/or. Just
need to double check PM style manual.

OPS/KMA PM style manual does not prohibit
and/or.
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An authorized official should translate the examination or special credit program into college
credits. These officials include:

¢ Anauthoritative source in the particular program; or
e Anauthorized official (for example a registrar) from an accredited college or university.

3. 1Education Evaluation

A beneficiary may satisfy the required educational requirements through an evaluation of his or
her education. To satisfy this criterion, the petitioner must provide an evaluation of the
beneficiary’s education from a reliable credentials evaluation service which specializes in
evaluating foreign educational credentials.?” Such an \educational Eevaluation, however, must
be of education only, not training and/or experience.| As noted above, an evaluation is an
advisory opinion only and an officer may discount or give less weight to the evaluation when

there are obvious inaccuracies or the evaluation is questionable.}2

In addition, a beneficiary may gualify to perform specialty occupation duties if the beneficiary
possesses the equivalence to completion of a college degree through education, specialized

training, and/or progressively responsible experience, and has recognition in the expertise in

the specialty.ﬂ2

4. Membership in » Professional Association

The petitioner may provide evidence of the occupational specialty in which the beneficiary has
achieved a certain level of competence, in the form of a certification or registration from:

e A nationally-recognized professional association; or

o Society for the specialty that is known to grant certification or registration.173
However, membership in a professional association alone is insufficient evidence of
equivalency. An association which grants certification or registration in the profession should

have an accrediting body which:

e |Has standards for the profession; and

170

See 8 C:FRE-R: 214.2(h)(4)(iii)(D)(3).

See Matter of Seq, Inc,, 19 1&N Dec. 817, 820 (Comm. 1988).
2 gee 8 CFR 214.2(h)(4) () (C)(4).

% See § CFR 214.2(h)(4)(iii)(D)(4).

171

| Comment [STN186]: Should we clarify that this

does not need to be a single degree like above?
RHC; Agree. That would be useful to distinguish
this evaluation of education from the one under
214.2(h){4)ii(CN2).

OPS/KMA See edits.

Comment [KMA187]: Added “educational, so
that this single source educational evaluation is
distinguished from the second paragraph.

Comment [CMS188]: AAO: The third criterion
appears to have been omitted completely. Please
insert this or similar language to address it.

OPS{IVT): This language should be included.
(Added)
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2. Clinical Physician

If the physician will be providing direct patient care, the petition must include the following:

¢ Alicense or other authorization required by the state or territory of intended employment
to practice medicine;

o Afull and unrestricted license to practice medicine in a foreign state or evidence that the
beneficiary has graduated from a medical school in the United States or in a foreign state; (b)(5)
Evidence that the beneficiary has passed the Federation licensing examination
(administered by the Federation of State Medical Boards of the United States) or an
equivalent examination as determined by the Secretary of Health and Human Services
(HHS));*

¢ Evidence that the beneficiary has passed the English test given by the Educational
Commission for Foreign Medical Graduates (ECFMG) to establish competency in oral and
written English language unless the beneficiary has received his or her medical education at
an accredited school of medicine in Canada or the United States.

Licensing Examination

The U.S. Medical Licensing Examination (USMLE) (steps 1, 2, and 3) is the only current licensing
examination which will satisfy the requirements of the statute for an H-1B clinical physician.”®

If the physician is required to pass the Federation Licensing Examination (FLEX), or the National
Board of Medical Examiners (NBME), or the USMLE, the beneficiary must have done one of the
following:*®

o Passed components 1 and 2 of the FLEX; or

e Passed Parts |, I, and Ill of the NBME; or

e Passed Steps 1, 2, and 3 of the USMLE.

An H-1B beneficiary coming to practice medicine as a clinical physician who has passed parts of

the previous exams cannot combine those parts with parts of the USMLE to obtain licensure for
H-1B purposes. For an H-1B beneficiary who passed the earlier examinations but did not obtain

X7 current examination includes Steps 1, 2, and 3 of the USMLE.

% Current exam requirements are available at the USMLE website.
*® See 57 FR 42755 (September 16, 1992).
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a state license based on that passage, the beneficiary will have to take the complete USMLE in
order to obtain state licensure and to be eligible for H-1B status.

To meet H-1B requirements, the clinical physician must have passed all parts of the exams
specified. For example, passing Part | of the NBME and Steps 2 and 3 of the USMLE would not
make a physician eligible for H-1B status.

A clinical physician must pass the FLEX or an equivalent examination as determined by the HHS
Secretary. The FLEX is no longer offered. HHS had previously determined that Parts |, I, and llI
of the NBME, and Steps 1, 2, and 3 examinations of the USMLE program, are equivalent to the
FLEX. However, the NBME is also no longer offered.

Canadian Licensing

The Licentiate of the Medical Council of Canada (LMCC), the Canadian medical licensing procedure,
is not equivalent to the FLEX, and therefore not acceptable by USCIS.

Medical Residents

Some medical residents, who are physicians in training, may not require a license in certain
states when working under the supervision of a licensed professional. Evidence to support any
claimed exemption from a medical license must be in the record. An officer must verify state

regulations regarding exemption.

3. Graduates of Foreign Medical Schools

Graduates of foreign medical schools may qualify as an H-1B nonimmigrant if:
¢ Teaching or conducting research, or both; and

o Not performing patient care except patient care incidental to the beneficiary’s research or

teaching.
In addition, the graduate mayqualify if: Comment [STN241]: Do we need a license
reguirement bullet here too?
o Performing services as a member of the medical profession {for example, providing patient OPS/KMA Added.
care);
o Passed sieps 1, 2, and 3 of the USMLE; | Comment [IVT242]: 5COPS recommendation

OPS{IVT): Actept.

¢ Possess a license from the relevant licensing authority; and

¢ Have competency in oral and written English as evidenced by ECFMG Certification.
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(b)(3)

4, Graduates of U.S. Medical Schools

Graduates of accredited U.S. medical schools do not need to provide evidence of competency in
oral and written English. However, graduates of U.S. medical schools must still possess a license
in order to practice medicine.”

5. English Competency

English proficiency is a requirement for H-1B physicians. A beneficiary may establish proficiency
in the English language by passaging Step 1 and the Clinical Skills portion of Step 2 of the
USMLE.?™ At one time, the ECFMG administered an English language proficiency test and
issued certificates accordingly. The ECFMG is no longer administered; however, USCIS may
accept existing certificates.

U.S. and Canadian Medical Schools

Alternatively, English language proficiency is demonstrated by graduation from a medical
school accredited by the U.S. Department of Education. The school does not have to be located
in the United States. For example, some U.S. institutions have campuses located outside the
United States where medical education is provided which the U.S. Department of Education
accredits.

The U.S. Department of Education through cooperation with the Liaison Committee on Medical
Education (LCME) accredits most Canadian medical schools.”*> Most Canadian medical school
graduates are competent in oral and written English. However, Canadian medical school

graduates must still pass steps 1, 2, and 3 of the USMLE unless coming to the United States to  Comment [IVT243]: SCOPS edit
teach or conduct research with no patient care except that which is incidental to the research | OPS(VT): accept
or teaching.

6. Educational Commission for Foreign Medical Graduates (ECFMG)

The ECFMG is the only recognized source in the United States for verification of medical
transcripts and diplomas. Part of the ECFMG’s certification process involves verification of a
foreign medical graduate’s overseas education. Where there is a question as to whether a
foreign degree is equivalent to an M.D., USCIS may accept or request an ECFMG certificate to
demonstrate equivalency.

210

See 8 CFR 214.2(h)(4)(viii)(B)(2)(i).
M Effective as of July 14, 2004.
2 See the LCME website.
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(CGFNS) or an equivalent credentialing organization.”* There is an alternative certification
process for nurses.?*®

A certifying organization generally must verify that the foreign national’s education, training,
licensing, experience and English competency meet all statutory and regulatory requirements
for health care workers?® or for certain nurses.”* This verification is not binding on the DHS.
However, DHS is not required to re-verify the elements of certification. The health care worker
certificate or certified statement must contain the following elements:

¢ The name, address, and telephone number of the credentialing organization;

¢ Apoint of contact to verify the validity of the certificate or certified statement;

¢ The date the certificate or certified statement was issued;

o The health care occupation for which the certificate was issued; and

¢ The beneficiary’s name, date, and place of birth.
Physical Therapist Certification
The National Board for Certification in Occupational Therapy (NBCOT) is authorized to issue
certificates for occupational therapists only. The Foreign Credentialing Commission on Physical
Therapy (FCCPT) is authorized to issue certificates for physical therapists only.

Change of Status

On or after July 26, 2004, if an H-1B beneficiary seeks admission to the United States, a change
of status, or an extension of stay, the beneficiary, regardless of where he or she received his or

her education or training, -must provide evidence of health care worker certification if the | Comment [JVT246]: SCOPS edit
primary purpose for coming to or remaining in the United States is employment in one of the OPS{VT}: no strong objection. Steven and Kate -
affected health care occupations. ok?

. OPS/KMA No objection,

C. Department of Defense (DOD) Cooperative Research Project (H-1B2)

The Immigration Act of 1990%* provided for nonimmigrant status for a foreign national coming

to the United States to perform wnigue-services of an exceptional nature requiring exceptional Comment [HIC247]: AAD: We recommend
revising this sentence to state “perform services of

an exceptional nature requiring exceptional merit

28 see INA 212(a)(5HC) and ability” to be consistent with 8 CFR
219 ’ 214.2(h){1)(i1){B}{2). “Unique” does not adequately
220 see INA 212(r). capture that language.
See 212(a)(5)(C).
21 see INA 212(r). OPS(JVT): agree. Accept edit.

2 See Section 222 of Pub. L. 101-649, 104 Stat. 4978, 5028 (November 29, 1990).
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Limitations of Period of Stay and Extensions

USCIS may approve an H-1B2 DOD petition for a period of up to five years or the length of the
project, whichever is shorter. USCIS may approve extensions up to another five years, for a
total stay of 10 years.

D. Fashion Models (H-1B3)

Included in the H-1B classification are fashion models of distinguished merit and ability (H-
183).227 A foreign national of distinguished merit and ability in the field of fashion modeling is
one who is prominent in the field of fashion modeling. The beneficiary must also be coming to
the United States to perform services that require a fashion model of prominence.””®

In order to qualify as a fashion model of prominence, the foreign national must have a high
level of achievement in the field of fashion modeling. The fashion model must have a degree of
skill and recognition substantially above that ordinarily and described as renowned, leading, or
well-known in the field of fashion modeling.”**

An H-1B3 petition requires evidence that:

o The services to be performed involve events, productions or activities which have a
distinguished reputation, or

e The services are to be performed for an organization or establishment that has a
distinguished reputation for, or record of, employing prominent personsA230

The petitioner must abtain a certification from U.S. Department of Labor (DOL) that it has filed
a Labor Condition Application (LCA) in the occupational specialty for each Metropolitan
Statistical Area (MSA) where the petitioner will employee the beneficiary.

The beneficiary qualifies as a person of distinguished merit and ability in the field of modeling, if
the petitioner submits documentary evidence of two of the following:***

e The beneficiary has achieved national or international recognition and acclaim for
outstanding achievements in his or her field evidenced by critical reviews by or about
the beneficiary in major newspapers, trade journals, magazines, or other published
material.

27 see INA 101(a)(15)(H)i) D).
8 Spe 8 CFR 214.2(h)(4)(vil)(A).
9 50e 8 CFR 214.2(h)(4)(ii).

50 5ee 8 CFR 214.2(h){4)(vil)(B).
3L sae 8 CFR 214.2(h)(4)(vii)(C).
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seeking a change of nonimmigrant status to E-3 and[or*;an extension of stay must file at the
Vermont Service Center regardless of the place of intended work.

2. E-3 Visa Limitations

E-3 visas are limited to 10,500 per year. These visas are counted separately from the H-1B visas,
therefore this cap is distinct from the H-1B cap. Spouses and children of E-3 beneficiaries do not
count against the E-3 cap.

3. E-3 Time Limits

E-3 specialty occupation workers may be admitted initially for a period not to exceed the
validity period of the accompanying Labor Condition Application (LCA), but not for more than 2
years.

Extensions of Stay

USCIS may approve extensions of stay indefinitely in increments not to exceed the validity
period of the accompanying E-3 LCA. As there is no limit on the total length of stay for an E-3
beneficiary, there is no specified number of extensions for a qualifying E-3, but USCIS must

approve the extensions in no more than two-year increments.

4, Dual Intent for E-3 Beneficiaries

An E-3 beneficiary cannot simultaneously intend both to remain in the United States
permanently (by pursuing an immigrant visa) and remain temporarily. However, E
nonimmigrants do not have a foreign residence requirement. Therefore, USCIS does not deny
applications for failure to maintain a foreign residence, which might otherwise be an indicator
of lack of nonimmigrant intent.

F. Chile and Singapore Free Trade Agreements (H-1B1}

The Chile and Singapore Free Trade Agreements, made nationals of Chile and Singapore eligible
to seek admission to the United States as H-1B1 nonimmigrants.ﬁﬁ USCIS also refers to this
category as HSC. While the H-1B1 classification is in many ways similar to the H-18
classification, it exists under a separate statutory provision and many of the provisions

applicable to H-1Bs, such as portability, do not apply to H-1B1s.

Eligibility

28 5ee Pub. L. 108-77 and Pub. L. 108-78 (September 3, 2003),

Comment [HIC257]: AAQ: We recommend
inserting “and/” since there will be cases where
they are seeking both.

OPS{IVT): seems ok, just need to check PM style
guide.

0OPS/Kate: PM does not prohibit “and/or”.

Comment [HIC258]: AAO: We recommend
inserting “and/” since there will be cases where
they are seeking both.

OPS{IVT): seems ok, just need to check PM style
guide.

OPS/KMA PM style guide does not prohibit
“and/or”.

Comment [STN259]: | think this is more
accurate right?

OPS/KMA-Yes, you're edit is more accurate. Thank
you.

Comment [STN260]: Can they have an
immigrant petition filed for them? If so, then
maybe change this to “seek adjustment of status”
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In order to qualify for H-1B1, a national of Chile or Singapore must;

e Be coming to work in a specialty occupation requiring theoretical and practical
application of a body of specialized knowledge, and

e Have attained a bachelor’s degree or higher in the specific specialty (or its equivalent) as

a minimum for entry into the occupation in the United States. 2

Although the H-1B1 and H-1B programs differ, Congress expressed its desire that many of the
same standards apply.*® Therefore, a bachelor’s degree in a specific specialty, or its equivalent,
is required for the majority of H-1B1 nonimmigrants. There are four exceptions to the
requirement of a bachelor’s degree in the specific specialty including:

e For persons from Chile, an agricultural manager;

e For persons from Chile, a physical therapist;

e For persons from Chile or Singapore, a management consultant;

o Forpersons from Chile or Singapore, a disaster relief claims adjuster.

Petition Not Required

It is not necessary to file a petition with USCIS for an H-1B1 nonimmigrant visa if the beneficiary
will apply for a visa abroad. Persons seeking classification as an H-1B1 may submit an LCA to
DOL and then apply directly to the State Department for a visa.

Persons in the United States seeking a change of status to H-1B1, or seeking an extension of an
existing H-1B1 stay, must have a U.S. employer apply to USCIS by submitting the following:

» A completed petition with the base fee and ACWIA fee (if applicable);

e AnLCA (Annotated as “H-1B1-Chile” or “H-1B1-Singapore”) certified by DOL;

o Aletter from the U.S. employer stating the activity to be engaged in, the anticipated
length of stay, and the arrangements for remuneration; and

™ see INA 214(i)(3).

* The legislative history of the provision states that the applicable requirements are “to be interpreted identically
to the requirement to qualify as a professional under the H-1B category.” See H.R. Rep No. 108-224, pt. 2, at 6-11
and H.R. Rep. No. 108-225 pt. 2, at 5-11 {2003).
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o Evidence the beneficiary meets the educational requirement for the occupation, which
is a bachelor’s degree or higher degree in the specific specialty (unless one of the
exceptions applies).

Fees|

e The H-1B Fraud Prevention and Detection Fee is not required. 2

o Public Law 114-113 fee of $4,000 for petitioners who employ 50 or more employees in
the United States and more than 50% of those employees are in H-1B or L-1
nonimmigrant status; and must be submitted with a request for initial H-1B status or a

request for a beneficiary already in H-1B status to change employers.2*

Labor Condition Application (LCA)

Employers must submit a labor condition attestation for foreign workers from Chile or
Singapore under the Free Trade Agreement H-1B1 (HSC) program. The law requires DOL to
certify to DOS (when seeking consular processing) that the appropriate LCA has been filed with
DOL.

If certified and the beneficiary will be consular processing, the employer transmits a copy of the
signed, certified LCA to the beneficiary together with a written offer of employment. At the
time of visa application at the consulate, the beneficiary will present a certified copy of the LCA,
clearly annotated by the employer as “H-1B1 Chile” or “H-1B1 Singapore,” as proof of filing.

Licensure

The H-1B1 category does not require a license as a prerequisite for admission. However,
professionals admitted in H-1B1 classification must comply with all applicable state and federal
licensure requirements for engaging in their respective profession following their admission to
the United States.

Cap

! see pub. L. 111-230 {August 13, 2010).

2 Between August 14, 2010 and September 30, 2015, the Emergency Supplemental Appropriation for Border
Security Act, Pub.L. 111-230 (August 13, 2010), as amended by Pub. L. 111-347 (January 2, 2011) required an
additional $2,000 fee on H-1B petitions if the petition requested an initial approval of H-1B status or authorization
to change employers or if the petitioner employed 50 or more employees in the United States, and more than 50%
of those employees are in H-1B or L-1 status. As originally enacted Pub.L. 111-230 would have sunset on
September 30, 2014. However, on January 2, 2011 President Obama signed Public Law 111-347. Title Ill, section
302 of that law extended applicability of the fee through September 30, 2015.

'”Comment [IVT261]: SCOPS: Recommend

moving this after Specialty Occupation Chapter,

OPS({IVT): | think this is a good suggestion — Kate and
Steven, ok?

OPS/KMA: Great suggestion. From five pages ago.
' Comment [3VT262]: OPS(IVT): As announced,

H-1B petitions filed on or after Oct. 1, 2015,
should not include the additional fee that was
previously required by Section 402 of Public
Law 111-230, as amended by Public Law 111-
347, for certain H-1B and L-1 petitions. The
additional fee required by Public Law 111-230,
as amended, expired on Sept. 30, 2015.

All other H-1B and L-1 fees, including the Base
fee, Fraud Prevention and Detection Fee, and
American Competitiveness and Workforce
Improvement Act of 1998 (ACWIA) Fee when
applicable, are still required. Petitions with
incorrect fees may be rejected. Petitioners are
reminded that USCIS prefers separate checks
for each filing fee.

Public Law 111-230, enacted on Aug. 13, 2010,
required an additional fee of $2,000 for certain
H-1B petitions and $2,250 for certain L-1A and
L.-1B petitions postmarked on or after Aug. 14,
2010. Public Law 111-347, enacted on Jan. 2,
2011, extended the fees through Sept. 30,
2015. For more information, visit the H-1B Visa
or L.-1 Visa pages or call the National Custorer
Service Center at (800) 375-5283.

This information will need to be updated.

OPS/KMA See added footnote.

Comment [KMA263]: From OCC/ RHC- Will
need to include/revise to reflect the new PL 114-113
fee.

OPS/KMA: See addition.
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o The principal H-1B1 visa holder counts against the cap;

¢ The first admission or conferral of status counts against the cap; and

o Al subsequent extensions after the sixth-fifth extension (starting at the seventh year as Comment [STN267]: | think we say fifth below,
H-1 Bli and that seems to be correct since the sixth
an H-1B1). extension is the 7" year, which means that it would

count against the cap.

The following table summarizes the annual 65,000 visa limitations by visa category. OPS/KMA Thanks, Siman. Accept edit.

 Comment [STN268]: Are H-1B1s only approved

u . . “ g B for ayear at a time? If so, suggest that we clarify in
Visa Limitations by Classification the H-1B1 section above.

Classification Limitation sl
Free Trade/HSC — from Chile 1,400
Free Trade/HSC - from Singapore 5,400
H-1B — from all other countries 58,200
Total 65,000

Effect of H-1B cap on H-1B1 cap

The annual H-1B cap is reduced by the H-1B1 cap at the beginning of the fiscal year. Therefore,
up to 6,800 visas are set aside from the cap of 65,000 during each fiscal year for the H-1B1

program.’*

3. Department of Defense (DOD) H-1B2 Cap

The H-1B2 classification has its own, separate numerical limitation. A maximum of 100 H-1B2
workers can be employed in the United States at any time.”*

4, E-3 Cap

E-3 visas are limited to 10,500 per year. These visas have their own separate cap and therefore
do not count against the H-1B cap. Spouses and children of E-3s do not count against the cap.

¥ see INA 214(2)(8)A)(iv).
g0 8 CFR 214.2(h)(8)(i){B). See the terms of the United States-Chile and United States-Singapore Free Trade
Agreements.
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education are exempt from the H-1B cap.?® Once the 20,000 master’s cap is reached, any

emplovyer seeking an H-1B nonimmigrant visa on behalf of an H-1B beneficiary who possesses a
U.S. master’s or higher degree is subject to the regular H-1B cap unless the beneficiary is
eligible for another exemption. Officers should apply all exemptions that do not contain
numerical limitations first before applying the “masters or higher” 20,000 exemption.

To qualify for a master’s cap exemption, the beneficiary must have a U.S. master's or higher

degree from a U.S. institution of higher education.?2

The gualifying degree must have a bachelor’s degree as a prerequisite to obtain the master’s
degree or higher. Officers can give the exemption if the master’s is at least one level beyond the
entry-level post-bachelor degree in the field.

B.[Place of Employment™™

These exemptions, created by The American Competitiveness in the Twenty-First Century Act
(AC21),% apply to an H-1B beneficiary who:

» Is employed (or has received an offer of employment) at an institution of higher
education or a related or affiliated nonprofit entity; or

o s employed (or has received an offer of employment) at a nonprofit research
organization or a governmental research organization.27

Therefore, qualifying cap--exempt entities include:
e A public or other nonprofit, accredited or pre-accredited institution of higher education;

o A nonprofit entity related to or affiliated with a public or other nonprofit, accredited or
pre-accredited institution of higher education;

¢ A nonprofit research organization; or

¢ Agovernmental research organization.

%9 sae INA 214{g)(5)(C).

7 see 20 U.S.C. 1001(a).

7 See INA 214(g)(S)(A) and INA 214(g)(5)(B).
" See Pub. L. 106-313 (October 17, 2000).
7% Sae |NA 214{g)(5)(A) and INA 214(2)(5)(B).

Comment [JVT279]: SCOPS: Recommend
moving this section under the numerical limitation
chapter.

OPS(JVT): No big objection. Steven and Kate, ok
with move?

OPS/KMA: Moved from below. Unclear why track
changes did not show this as moved.

Comment [STN280]: There is no “A” in this
chapter,

OPS/KMA: See added “A” section in this chapter.

Doc-7
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B. Grace Periods

Ten-Day Grace Periods

A foreign national is admitted to the United States for the validity period of the petition plus an
additional period up to 10 days before the validity period begins and 10 days after the validity
period ends.2® A grace period of up to 10 days before the authorized validity period begins
allows these foreign nationals a reasonable amount of time to enter the United States and
prepare to begin employment in the country. A grace period of up to 10 days after their
petition or authorized validity period ends, -provides a reasonable amount of time for the them
to depart the United States or take other actions to extend, change, or otherwise maintain
lawful status.

Sixty-Day Grace Periods

If the employment ceases to exist, the foreign national will have up to 60 consecutive days or
until the end of the authorized validity period, whichever is shorter, during each authorized
validity period, to pursue new employment should the foreign national be eligible for other
emplover-sponsored nonimmigrant classifications or employment in the same classification
with a new employer. As such, a petitioner may file a new petition during the 60-day grace
period and/or a beneficiary could commence employment pursuant to H-1B portability, if
otherwise eligible. The foreign national must not work during the grace period.*®

Officers have discretion to either eliminate or shorten the 60-day period on a case-by-case
basis.**In addition, the foreign national may benefit from the 60-day grace period multiple
times during his or her total time in the United States; however, this grace period may only
apply one time per authorized nonimmigrant validity period.

As an example, a nonimmigrant present in the United States in may face termination of
employment prior to the end of the individual’s petition validity period. Several weeks later a
new employer may file a nonimmigrant petition on that individual’s behalf and request an
extension of stay. Even though the individual’s prior employment may have terminated several
weeks prior to the filing of the new petition, DHS may consider that individual to have not
violated his or her nonimmigrant status for up to 60 days and allow that individual to extend his
or her stay with a new petitioner, if otherwise eligible. If the new petition is granted, the
individual may be eligible for an additional grace period of up to 60 days in connection with the
new authorized validity period. In sum, this 60-day grace period further supports goals similar

365

See 8 CFR 214.2(h)(13)(i){A) and 214.1(1){1)}.
* See at 8 CFR 214.1(1)(3)).
7 See 8 CFR 214.1(1)(2)).
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Appendix: H-1B Visa Limitations by Fiscal Year

H-1B Visa Limitations by Fiscal Year

1992 to 1996 65,000 Cap not met
1997 65,000 September 1, 1997
1998 65,000 May 11, 1998

1999 115,000 Cap exceeded; overage applied to

FY2000 cap.
2000 115,000 July 21, 2000
2001 195,000 Cap not met
2002 195,000 Cap not met
2003 195,000 Cap not met
2004 65,000 February 17, 2004
e 65,000 Regular o October 1, 2004
2005 e 20,000 U.S. Advanced ¢ Advanced Degree cap not
Degree met®”
e 65,000 Regular
e August 10, 2005
2006 e 20,000 U.S. Advanced &
* January 17, 2006
Degree
Regul
2007 ) ig’ggg Ues? uAeranced © May 26, 2006
' - o July 26,2006
Degree . ~
. 65000 Regular ' Comment [IVT372): sgops:
) . Apfll 3’ 2007 Please double check these dates.
2008 * 20,000 U.5. Advanced s April 30, 2007 OPS(IVT): ok, will double check,
Degree
. OPS/KMA: The Advanced degree cap date is
2009 * 65’000 RegUIar ¢ Apnl 7’ 2008 reported as having been reached on 4/30/07 in this
e 20,000 U.S. Advanced o April7,2008 alert:
https://www.uscis. gov/sites/default/files/files/press
release/H1Bfy08CapUpdate050407 pdf.
® The 20,000 master’s degree and higher education exemption was created by the H-1B Visa Reform Act of 2004, The 65,000 regular was reported as having been
Vhich became effective on May 5, 2005, eight months into the 2005 Fiscal Year. reached on 4/3/07 in ths alert: .
https://www.uscis.gov/sites/default/files/files/press
i release/H1BFY08Cap040307.pdf.
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H-1B Visa Limitations by Fiscal Year
Degree
e 65,000 Regular
! D ber 21, 2009
2010 e 20,000 U.S. Advanced *  Jecember
e July9, 2009
Degree
e 65,000 Regular
e January 26, 2011
2011 e 20,000 U.S. Advanced « December 22, 2010
Degree
e 65,000 Regular e November 22, 2011
2012 e 20,000 U.S. Advanced ¢ October 19, 2011
Degree
2013 ¢ 65,000 Regular e Junell, 2012
e 20,000 U.S. Advanced s June7,2012
Degree
¢ 65,000 Regular .
April 7, 2013
2014 « 20,000 U.S. Advanced A
e April 7,2013
Degree
¢ 65,000 Regular .
o April7,2014
2015 * 20,000 U.5. Advanced e April 7, 2014 Comment [RHC373]: Should update to include
Degree FY16.
s 65,000 Regular o April 7,2015 OPS/KMA Added FY 16 and 17.
¢ 20,000 U.S. Advanced . Aoril 7 2015
Degree LRI st
® 65,000 Regular s April7,2016
e 20,000 U.S. Advanced e April7,2016
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Further, your assertion that the position i1s more complex or specialized than similar positions
within the occupation appears inconsistent with your classification of the position on the LCA
as “Wage Level I”. According to U.S. Department of Labor (DOL) guidelines on wage
determinations, a level one wage is used for the following:!

Level I (entry) wage rates are assigned to job offers for beginning level employees
who have only a basic understanding of the occupation. These employees
perform routine tasks that require limited, if any, exercise of judgment. The
tasks provide experience and familiarization with the employer’s methods,
practices, and programs. The employees may perform higher level work for
training and developmental purposes. These employees work under close
supervision and receive specific instructions on required tasks and results

L http/iwww.fledatacenter.com/download/ NPWHC Guidance Revised 11 2009.pdf
Accessed on February 5, 2018

Attachment to Form 1-797
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e (b)(5)

Page 5

[SCENARIO 2: ICA WAGE IEVEL MARKED N/A. NON-OES OR PRIVATE WAGE _ _ --[ Formatted: Highiight

SURVEY USED]| ’ S . o v L [ Formatted: Highlight

You indicated on Page 3. Section G, Item a.8 of the LCA that the wage level of the proffered position is “N/A”

or not applicable. You also indicated on Item a. 11b that you uLilized a wage survey named [INSERT PRIVATE [ Formatted: Highlight

[ Formatted: Highlight

arrived at the Drevalhng wage. Please submit additional information regarding the L.CA wage level and wage

surveys that vou utilized to arrive at the wage leve] for the proffered position. Evidence may include but is not
limited to the following:

e A statement and docurnentation that explain how the wage level corresponds to the proffered position;

o Copies of the [INSERT PRIVATE WAGE SURVEY NAME] wage survey and supporting documentation
that show how you determined the prevailing wage and wage level;

® A new LCA that was certified prior to filing, with a different wage designation and/or job code and
title, that corresponds to the proffered position. If you submit a new LCA, you should provide an

explanation for the change. Note that eligibility for H-1B employment must be established as of the
Form 1-129 filing date. Therefore, the LCA must have been certified prior to the Form 1-129 filing

date; or

e Documentation to establish that the educational and experience requirements of the proffered position*+ -~ | Formatted: List Paragraph, Bulleted + Level: 1
are commensurate to the educational and experience requirements of the wage level, such as job offers + Aligned at: 0.25" + Indent at; 0.5"

official position descriptions, and job announcements, - ~.«»[Formatted: Font; Joanna MT, 11 pt

Attachrient to Form 1-797
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Statutory Background

Established in 1990, the H-1B program allows US employers to hire foreign nationals to work in
specialty occupations.

A. The primary statutory basis for this classification is INA § 101(a)(15)(H);

B. “Specialty occupation” — as this term concerns H-1B workers — is defined at INA §
214(i)(1) and (2). Per this definition, a specialty occupation requires “(A) theoretical and
practical application of a body of specialized knowledge and (B) attainment of a
bachelor’s or higher degree in the specific specialty (or its equivalent) as a minimum for
entry into the occupation in the United States.™

The Department of Labor (DOL) has provided more detail about specialty and non-
specialty occupations in its Occupational Outlook Handbook (OOH), which can be found
online (http://www.bls.gov/ooh/). The OOH offers a layman’s definition of each
occupation and a description of the duties and educational requirements for the various
occupations that it addresses. While USCIS recognizes DOL’s OOH as one authoritative
source on the duties and educational requirements of the wide variety of occupations that
it addresses, it is not always determinative. USCIS also considers other sources provided

(0)(5)

by the petitioner. Additionally, the DOL provijles information regarding the prevailing
wages for various occupational classifications.”

together with summaries of the OOH job definitions, can be found online at the website
of the Foreign Labor Certification (FLC) Data Center, http://www.flcdatacenter.com/.

- lComment [RHC1]: Added a new footnote since

e should note that the DOL/OES is not the.only
Fource to determine the required wage. Officers
hould he aware that the petitioner may have-relied
bn a different authoritative source to determine the

C. There is no requirement that-conipanies employing H-~1B workers first attempt to recruit
U.S, citizens or lawful permanent residents unless the respective company is H-1B
dependent or a willful violator.

An H-1B dependent employer is defined at INA § 212(n)(3). It means:

o The employer has 25 or fewer full-time equivalent employees who are employed in
the U.S., of whom eight or more are H-1Bs, or;

s The employer has 26 to 50 full-time equivalent employees who are employed in the
U.S., of whom 13 or more are H-1Bs, or;

! The H-1B classification also includes certain fashion modes and Department of Defense workers, but those
subtypes will not be discussed here.

* See also 8 CFR § 214.2(h)(4){ii).

® Note that a petitioner may also rely upon other autharitative sources to establish the prevailing wage, such as
private wage surveys based on the “median wage of workers similarly emploved in the area of intended
employment. 20 CFR 656.731(b){3{iii}(B} and (C).
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The thick green lines represent an MSA’s borders. (Informational: dark green areas
represent Metropolitan Statistical Areas and light green areas, like Elkins, WV, represent
Micropolitan Statistical Areas. This distinction can be ignored for the purpose of
reviewing prevailing wages.)

Note: areas outside of MSAs (the white areas on the MSA map) are listed in the Foreign
Labor Certification Data Center Online Wage Library as “nonmetropolitan areas.” Also,
some areas have similar names, and Fthis has caused confusion for officers. For
example, -deating-within Virginia there is both a beeause-Richmond County
(nonmetropolitan area) and a is-completely different than-the-City of Richmond. There
may be other instances like this in other states, so be careful when reviewing the worksite
location.

Wages sometimes vary within MSAs. For help determining what the correct prevailing
wage should be, you can turn to the FLC Data Center Online Wage Library,
http://www.flcdatacenter.com/OesWizardStart.aspx. The screen captures below should

help you learn to navigate this website.

©nline Wage Library - FLC Wage Search Wizard

Data for 7/2015 - 6/2016 has been added 1o the downlead page and is effective 7/1/2015.

Select a State/Terfitory:

[Virginia [=] continue | @

I1f you know the BLS Area Code and the OES/SOC Occupation Code or Title try using the faster
OES Quick Search.

Choose the state I
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Select a Data Source: @

Data Y s
712016 - 6/2017 ACWIA Higher Education Da
772015 - 6/2016 All Industries Database
712015 - /2016 ACWIA - Higher Education Database
712014 - 672015 All Industries Database
772014 - 6/2015 ACWIA - Higher Educatior: Database
712013 - 6/2014 All Industries Database
772013 - /2014 ACWIA - Higher Education Database

Qnline Wage Library - Quick Search Mew Quick Search  New Search Wizard

Data for 7/2016 - 62017 has heen added to the download page and is effective 7/1/2016.

Choose your database. It will usually be
the All Industries ane. The ACWIA
database is used for individuals seeking
employment at colleges, universities, of
research institutions. 20 CFR 656.40(e)
defines what represents a college,
university, and research institution.

FLC Daia Center - FLC Wage Search Wizard Mew Quick Sesrch  New Search Wizind

Doates tor 20K « B20%F s béwre arfded lo

You have requostod data foe Yirglnia

Select a Data Saurce, @

Hest, chogse the aren Inwhich the {|AE worker's worksita s 67
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Etificat tarCentes
7 i fledabacentern.com
FLC Data Center - FLC Wage Search Wizard Hew Quick Search Mew Search Wizard

Data for 772016 - 62017 has been added

Locate the Standard Occupaticnal Classification {SOC}
on the LCA and choose it from the drop.down menu.
For the purposes of this example, we have chosen
Select a Data Source: @ Computer Programmers.
[772G16 - 62317 All industries Databas: Ad|

Select an area based on @ county/Tounship O 813 Areas ®
|FA[RFAX - Washington-Arlinglan-Alexandria, DC-VA-MD-WV hetropolitan Divisi V]

Enter a kefwcnj ar ‘_ghrase. @

OR Select an occupstion from the dist: @

13-2072 | Loan Officers

13-2081 | Tax Examiners and Collectorz, and Revenue Agents
13-2082 | Tax Preparers

13-2099 | Financial Specialists, All Other

15-1111 | Camputer and Infamaation Research Setentists
15-1121 | Computer Systems Analysts

15-1122 | Informaticn Security Analysts

15-1134 | Computer Programmers

15-1132 | Software Developers, Applications

15-1133 | Software Developers, Systems Software
16-1134 | Web Developers

15-1141 | Database Administrators

15-1142 | Natwork and Computer Systems Administrators
15-1143 | Computer Network Architects

15-1161 | Camputer User Support Specialists

15-1152 | Computer Netwark Suppert Specialists
16-1148 | Camputer Occupations, All Other

15-2011 ] Actuaries

156-2021 | Mathernaticians

‘Yau have requasted data for Virginia

Informational: the SOC can be found on p. 1 of the LCA. It should align with the
specialty occupation listed on Part 5 of the I-129.

A, Emph Based Nanlmiy Visa

|1. Indicate the type of visa ificatic ty this application (Wi e syl KB

B, Temporary Need Informstion
T I T T R aadiEe ANALYET

FROSRAMMER ANALYSY)
2 BOC {[ONETIOES) code 3. G0C [ONETIOES accupation e ™

[T S—

CONEUTERPROGRANNERS |

4. s his @ full-ime position? * Period of intendod Employmont
Hyes ONe 5. Begin Uate * 6. EndDale” o
vt 081272013 I - 03HO018

Once you have input the database (All Industries, usually), location (Fairfax County, not
City, for the purposes of our example), and SOC (Computer Programmer in our
example), click on ‘Search’. This provides the following result:
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Targeted Site Visit and Verification Program — H-1B Training

Statutory Background

Established in 1990, the H-1B program allows US employers to hire foreign nationals to work in
specialty occupations.?

A. The primary statutory basis for this classification is INA § 101(a)(15)(H);

B. “Specialty occupation” — as this term concerns H-1B workers — is defined at INA §
214(1)(1) and (2). Per this definition, a specialty occupation requires “(A) theoretical and
practical application of a body of specialized knowledge and (B) attainment of a
bachelor’s or higher degree in the specific specialty (or its equivalent) as a minimum for
entry into the occupation in the United States.”?

The Department of Labor (DOL) has provided more detail about specialty and non-
specialty occupations in its Occupational Outlook Handbook (OOH), which can be found
online (http://www.bls.gov/ooh/). The OOH offers a layman’s definition of each
occupation and a description of the duties and educational requirements for the various
occupations that it addresses. While USCIS recognizes DOL’s OOH as one authoritative
source on the duties and educational requirements of the wide variety of occupations that
it addresses, it is not always determinative. USCIS also considers other sources provided
by the petitioner. Additionally, the DOL provides information regarding the prevailing
wages for various occupational classifications.® Prevailing wage information, grouped
together with summaries of the OOH job definitions, can be found online at the website
of the Foreign Labor Certification (FLC) Data Center, http://www.flcdatacenter.com/.

C. There is no requirement that companies employing H-1B workers first attempt to recruit
U.S. citizens or lawful permanent residents unless the respective company is H-1B
dependent or a willful violator.

An H-1B dependent employer is defined at INA § 212(n)(3). It means:

e The employer has 25 or fewer full-time equivalent employees who are employed in
the U.S., of whom eight or more are H-1Bs, or;

1 The H-1B classification also includes certain fashion modes and Department of Defense workers, but those
subtypes will not be discussed here.

2 See also 8 CFR § 214.2(h)(4)(iii).

3 Note that a petitioner may also rely upon other authoritative sources to establish the prevailing wage, such as
private wage surveys based on the “median wage of workers similarly employed in the area of intended
employment.” 20 CFR 656.731(b)(3)(iii)(B) and (C).

Al LA Doc. No. 19091601. (Posted 9/17/19)



FOR OFFICIAL USE ONLY

e The employer has 26 to 50 full-time equivalent employees who are employed in the
U.S., of whom 13 or more are H-1Bs, or;

e The employer has more than 50 full-time equivalent employees who are employed in
the U.S. and 15% or more are H-1B nonimmigrants.

H-1B-dependent employers and willful violators have more procedures to go through,
and more obligations to comply with, before filing a petition for an H-1B worker unless
the worker is considered an exempt worker as defined at INA § 212(n)(3)(B)(i)(1) and

(m:

e The employer will compensate the H-1B worker at $60,000 or more per year, or;
e The H-1B worker has attained a master’s degree or higher in a field related to the
specialty occupation.

Note that the “$60,000 exception” mentioned above is statutory and has not changed since 1998,
meaning it also has not been adjusted for inflation or otherwise in almost 20 years. This means a
wage of $60,000 is now worth much less in real dollars than in 1998, especially considering that
many areas with high concentrations of IT workers, such as Silicon Valley, Irvine, CA,
Schaumberg, IL, Fairfax, VA, etc., have a much higher than average cost of living.

Further statutory language to keep in mind when considering abuses of the H-1B nonimmigrant
visa classification is found at INA § 212(n)(1)(A)(ii). This language reads:

No alien may be admitted or provided status as an H-1B nonimmigrant...unless the
employer has filed with the Secretary of Labor an application stating...[it] will provide
working conditions for such a nonimmigrant that will not adversely affect the working
conditions of workers similarly employed. [Emphasis added]

Filing Procedures

Before a petitioner can employ an H-1B worker, three things must happen:

A. There must be a position available in a specialty occupation and the beneficiary must be
qualified for that position;

B. The employer must file a Labor Condition Application, aka LCA (Form ETA-9035), with
the Department of Labor (DOL) and the DOL must certify (approve) this form. By filing
the LCA, the employer is attesting to various obligations per INA § 212(n);

C. The employer must file a Petition for Nonimmigrant Worker (Form 1-129) with USCIS
and USCIS must approve this form, unless the H-1B workers is eligible for H-1B
portability under INA 8§ 214(n) (if eligible under H-1B portability, the H-1B worker can
commence new employment upon the filing of the H-1B petition with USCIS);
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Note: there is no charge for filing an LCA, which a potential employer can do
electronically. USCIS charges a $460 filing fee for the 1-129 petition. In some instances,
an additional $500 “Fraud Detection and Prevention” fee applies. There is also a fee of
either $750 or $1,500 associated with the American Competitiveness and Workforce
Improvement Act of 1998 (ACWIA) for initial 1-129 filings and first extensions. If the
employer has fewer than 26 employees, it pays $750; if 26 or more, it pays $1,500.
Finally, Public Law 114-113 imposes a $4,000 fee on certain employers seeking initial
H-1B status for a worker or obtaining authorization for a worker to change employers.
This $4,000 fee only applies to employers who have 50 or more workers in the United
States and half of those workers are in H-1B, L-1B, or L-1A status. The total amount an
employer must pay to obtain authorization to employ an H-1B worker will thus vary
depending on the type of filing (initial, first extension, second extension) and the
employer’s size.

Processing/adjudication times for LCAs and 1-129s vary. The DOL strives for a five-to-seven-
business-day processing time for LCAs. USCIS takes longer, which has led many employers to
use the premium processing option, when available. For an additional $1,225, an 1-129 can be
accompanied by a Form 1-907 (the premium processing form) and USCIS will take adjudicative
action on the 1-129 in 15 calendar days. If USCIS cannot meet this deadline, it must refund the
premium processing fee. Note: premium processing and the 15-day deadline are regulatory, see
8 CFR Part 103.7(e)(2). Also note that premium process may sometimes be temporarily
suspended. Be sure to check the USCIS public website to see if premium process is currently
available for H-1B filings.

Abuses of the H-1B Program and How to Check for Them

(b) (7)(E)
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(b) (7)(E)

Below are some tools to help you determine the geographic area of employment and
corresponding prevailing wage.

An MSA map:
http://www2.census.gov/geo/maps/metroarea/us_wall/Feb2013/cbsa_us_0213.pdf

Here is a close-up view of Northern Virginia taken from the MSA map:
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The thick green lines represent an MSA’s borders. (Informational: dark green areas
represent Metropolitan Statistical Areas and light green areas, like Elkins, WV, represent
Micropolitan Statistical Areas. This distinction can be ignored for the purpose of
reviewing prevailing wages.)

Note: areas outside of MSAs (the white areas on the MSA map) are listed in the Foreign
Labor Certification Data Center Online Wage Library as “nonmetropolitan areas.” Also,
some areas have similar names, and this has caused confusion for officers. For example,
in Virginia there is both a Richmond County (nonmetropolitan area) and a completely
different City of Richmond. There may be other instances like this in other states, so be
careful when reviewing the worksite location.

Wages sometimes vary within MSAs. For help determining what the correct prevailing
wage should be, you can turn to the FLC Data Center Online Wage Library,
http://www.flcdatacenter.com/OesWizardStart.aspx. The screen captures below should
help you learn to navigate this website.
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Online Wage Library - Quick Search New Quick Search New Search Wizard

Data for 7/2016 - 6/2017 has been added to the download page and is effective 7/1/2016.

Al LA Doc.

Select a Data Source: @
7/2016 - 6/2017 All Industries Database
772016 - 6/2017 ACWIA - Higher Education Database
7/2015 - 6/2016 All Industries Database
772015 - 6/2016 ACWIA - Higher Education Database
7/2014 - 6/2015 All Industries Database
7/2014 - 6/2015 ACWIA - Higher Education Database
7/2013 - 6/2014 All Industries Database
7/2013 - 6/2014 ACWIA - Higher Education Database

No. 19091601.
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Choose your database. It will usually be
the All Industries one. The ACWIA
database is used for individuals seeking
employment at colleges, universities, or
research institutions. 20 CFR 656.40(e)
defines what represents a college,
university, and research institution.
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Informational: the SOC can be found on p. 1 of the LCA. It should align with the
specialty occupation listed on Part 5 of the 1-129.

Once you have input the database (All Industries, usually), location (Fairfax County, not
City, for the purposes of our example), and SOC (Computer Programmer in our
example), click on ‘Search’. This provides the following result:
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Where you discover that the H-1B worker is not employed in the geographic area listed
on the 1-129 and in the certified LCA submitted in support of the petition, you need to
check to see if a new or amended 1-129 petition and a certified LCA for the new area of
employment were filed to report the change in work location. See Matter of Simeio
Solutions, 26 1&N Dec. 542 (2015).

If the respective petitioning employer has a history of filing 1-129s for H-1B workers in
“cheap” geographic areas but these workers are consistently found during later reviews in
“expensive” areas, prevailing wage fraud by falsely-reported worksite location may be
occurring.

. Prevailing Wage Abuse — the Wage Level Aspect: The DOL recognizes four wage
levels, which are based on a worker’s job responsibilities, education, and/or experience.
The DOL’s Employment and Training Administration (ETA) issued revised guidance
about wage levels in November 2009 (see p. 7 of the DOL guidance found at
http://www.flcdatacenter.com/download/NPWHC_Guidance_Revised 11 2009.pdf).
The higher the wage level, the higher the prevailing wage — as you can see from the FLC
Data Center’s website screen capture above for Computer Programmers in Fairfax, VA.

You can find the wage level listed on p. 3 of the LCA:
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USCIS Policy Memorandum 602-0142 of 03/31/2017 provides the following guidance
about wage levels: “USCIS officers must also review the LCA to ensure the wage level
designated by the petitioner corresponds to the proffered position. If a petitioner
designates a position as a Level |, entry-level position, for example, such an assertion will
likely contradict a claim that the proffered position is particularly complex, specialized,
or unique compared to other positions within the same occupation.” [Italics in original]

e Wage-level abuse occurs when a company lists an H-1B worker at a lower wage level
even though that worker’s job responsibilities correspond to a higher level.

0 An LCA might list a worker as a level-one Systems Analyst or Computer
Programmer because these are lower-paid occupations in the hi-tech field (see the
FLC Data Center for confirmation).

0 A site visit may reveal, however, that the worker is performing his or duties with
little supervision — in other words, the worker appears to be doing level-two or
higher work.

0 Looking at the difference between a level-one and a level-three Computer
Programmer in the Washington, DC area, one can see the incentive to report a
lower wage level on the LCA: the difference in wages is more than $30,000 per
year.

Asking the H-1B worker’s immediate supervisors, including end-client supervisors, about
the level of supervision can help verify that the wage level on the LCA and compensation
listed on both the LCA and 1-129 match the H-1B worker’s actual duties. An immediate
supervisor’s responses can also be checked against responses provided by the H-1B
worker himself or herself. If an H-1B worker’s contact with a supervisor occurs once a
week or less, the appropriate wage level may be higher than level one. Additional
questioning should reveal the relative complexity of the H-1B worker’s duties and the
amount of responsibility this worker has. Responses to this additional questioning should
help to determine if the H-1B worker is being employed in the occupation and at the
wage level stated in the certified LCA and 1-129 petition.

The previously cited USCIS Policy Memo 602-0142 of 03/31/2017 reminds USCIS
personnel that the wage level “reflects the job requirements, experience, education,
special skills/other requirements, and supervisory duties.”

. Standard Occupational Classification (SOC) Abuse: each occupation is defined in
layman’s terms by the DOL through the OOH, as discussed above. Through its
“Standard Occupational Classifications,” or SOCs, DOL provides codes to facilitate
classification of occupations. For our purposes, we can use “SOC” and “occupation”
interchangeably.
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1. SOC abuse is straightforward: as mentioned earlier, Systems Analysts and Computer
Programmers are among the lower-paid SOCs. FDNS officers conducting
compliance reviews may encounter H-1B workers who are supposed to be working as
Systems Analysts or Computer Programmers per their LCAs and 1-129s but who
actually perform duties associated with other, higher-paid SOCs, such as Software
Developers.

2. Looking at the FLC Data Center website, you can see the incentive: rather than
paying a level-two Software Developer (Applications) located in the Fairfax area
$90,646, an employer only has to pay a level-two Programmer $82,534. This is a
savings to the employer of $8,112.

(b) (7)(E)

(b) (7)
(E)
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O conduct research into fundamental computer and information science as theorists, designers, or
inventors. Solve or develop solutions to problems in the field of computer hardware and
software.

O convert project specifications and statements of problems and procedures to detailed logical flow
charts for coding into computer language. Develop and write computer programs to store, locate,
and retrieve specific documents, data, and information. May program web sites.

O bevelop, create, and madify general computer applications software or specialized utility
programs. Analyze user needs and develop software solutions. Design software or customize
software for client use with the aim of optimizing operational efficiency. May analyze and design
databases within an application area, working individually or coordinating database development
as part of a team.

(| Research, design, develop, and test operating systems-level software, compilers, and network
distribution software for medical, industrial, military, communications, aerospace, business,
scientific, and general computing applications. Set operational specifications and formulate and
analyze software requirements. Apply principles and techniques of computer science,
engineering, and mathematical analysis.

O Provide technical assistance to computer system users. Answer questions or resolve computer
problems for clients in person, via telephone or from remote location. May provide assistance
concerning the use of computer hardware and software, including printing, installation, word
processing, electranic mail, and operating systems.

(| Analyze science, engineering, business, and all other data processing problems for application to
electronic data processing systems. Analyze user requirements, procedures, and problems to
automate or improve existing systems and review computer system capabilities, workflow, and
scheduling limitations. May analyze or recommend commercially available software. May

sURervise computer programmers.

O coordinate changes to computer databases, test and implement the database applying
knowledge of database management systems. May plan, coordinate, and implement security
measures to safeguard computer databases.

(| Install, configure, and support an arganization's local area network (LAN), wide area netwark
{(WAN), and Internet system or a segment of a network system. Maintain network hardware and
software. Monitor network to ensure network availability to all system users and perform
necessary maintenance to support network availability. May supervise other network support and
client server specialists and plan, coordinate, and implement network security measures.

(| Analyze, design, test, and evaluate network systems, such as local area networks (LAN), wide
area networks (WAN), Internet, intranet, and other data communications systems. Perform
network modeling, analysis, and planning. Research and recommend network and data
communications hardware and software. Includes telecommunications specialists who deal with
the interfacing of computer and communications equipment.

O Flan, coordinate, and implement security measures for information systems to regulate access to
computer data files and prevent unauthorized modification, destruction, or disclosure of
infarmation.

Each of the descriptions above corresponds to a SOC (Systems Analyst, Computer
Programmer, Software Engineer, Database Administrator, etc.) — see the attached
Computer Skills Key.

(b) (7)(E)
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(b) (7)(E)

D. H-1B Workers’ Payment of Certain Fees Associated with 1-129 filings: this is
unlawful, but it happens.

1. INA 8 212(n)(2)(C)(vi)(Il) stipulates that employers cannot require H-1B workers to
pay any part of the ACWIA fee;

2. INA 8§ 214(c)(12)(A) stipulates that the fraud fee is imposed on the employer;

3. 20 CFR 655.731(c)(9) stipulates that an employer may not recoup H-1B costs if these
are considered a “business expense.” So if an employer declares the 1-129 form-filing
fee of $460 or the premium processing fee of $1,225 as a business expense for tax
purposes, the employer cannot deduct these sums from the H-1B worker’s pay or
otherwise require the H-1B worker to pay these fees if such deduction would reduce
the H-1B worker’s pay below the required wage.

The table below is a visual aid for the H-1B fee structure:

Fee Amount Who Pays?
Form Filing Fee $460 Generally employer
American $750 (if employer has fewer | Employer only — see INA §
Competitiveness and than 26 employees) 212(n)(2)(C)(vi)(I1)
Workforce Improvement )
Act (ACWIA) Fee $1,500 (if 26 or more)
Fraud Fee $500 Imposed “on an employer” —
see INA § 214(c)(12)(A)

Attorney’s Fee Vary Employer or H-1B Worker
Premium Processing Fee | $1,225 Generally employer

(b) (7)(E)
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(b) (7)(E)

1. If there was no position available from the start, the petitioner may have willfully
misrepresented its need for the H-1B worker and the 1-129 may be subject to
revocation. The worker could find him/herself without status in this situation and
thus removable per INA § 237(a)(1)(C).

2. If an H-1B worker is not being paid while in the United States as he or she is waiting
for projects or work, he/she is generally considered “benched.” Because the H-1B
worker is in the U.S. to work, benching makes him or her a status violator (not
necessarily willful) and possibly removable.

a. There are exceptions to this definition of benching: for example, a worker may be
on extended unpaid leave, such as unpaid leave under the Family and Medical
Leave Act. FDNS officers who encounter a suspected instance of benching
should ensure that no exception applies. Officers should also ensure that, where
(b) (7)(E)

(b) (M)(E)
b. (0) (7)(E)

Here it is important to note that an alien worker is generally not able to change or extend
nonimmigrant status or adjust through an immigrant worker petition if s/he has violated
the terms of his or her underlying nonimmigrant visa (H-1B, F-1, L-1A, etc.).

(b) (1)(E)
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