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H1B B SpecatyOccupation Workers

Sect|on 214(|)(1) of the INA defines speualty occupat|on 2 an
occupat|on which requires: -

) theoretlcalandpract|ca|app||cat|onofabodyofh|gh|y, o
spec|a||zed knowledge and” |

2) the attainment of 2 bachelor's degreeor higherina
specific specialty (or its equivalent) as a minimum for entry
into the occupation in the United States. |
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"~ H-1B Specialty Occupation Workers

8C.F R § 214 2} sttes the oowing:

Specialty occupatien means an OCCUpation which

1) reqwres theoret |ca| and practical app||cat|on of a body of
highly specialized knowledge in fields of human endeavor
including, but not fimited to, architecture, engingering,
mathematics, physical sciences, social sciences, medicine and
health, education, business specialties accountmg [aw,
heology, and the arts and WhICh

(2] requires the attainment of abachelor's degree or higher in a
- specfic specialty, or its equivalent, as a minimurm for entry into
the occupation in the United States
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- H-1B Specialty Occupation Workers j

8CFA.§ 204,20 provides thefolowingcriterz:

- 1)Abaccalaureate or higher degree o ts equivalent nOrma‘IIythe. N
minimum requirement for entry into the particular position;

. 2JThe degree requi\rement is common to the industry in parallel

~ positions among similar organizations or, in the alternative, an

- employer may show that its particular position is so complex or unique
that it can be performed only by an individual with a degree;

‘ 3)The employer normally requ|res a degree or its equwalent for the
positions; or | |

A)The nature of the specifi'c duties s so specialized and vcomplex that
knowledge required to perform the duties is usuall associated with
the attainment of a baccalaureate or higher degree.
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o Specialty0ccupation:Statutory and |

- Regulatory Framework

The Act and the regulat|ons must be read
together.

- 8CFR. §2 42( )( ii)(A) provides

il

dCC0

- the statutory and regulatory defir

da

el

ental criteria that must be met in
ce with, and not as alter

natives to

- specialty occupahon
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~ Position Requirements

-~ USCIS consistently-interprets the term "degree in the
‘criteria at 8 C.F.R. § 214.2(h)(4)(iil)(A) to mean not just any
baccalaureate or higher degree, but one in aspecific - _
- specialty that is directly related to the proffered position,
- See Royal Siam Com. v. Chertoff, 484 F 3 139, 147 (1st
~ Cir. 2007) (describing "a degree requirement in a specifi
~ specialty" as "one that relates directly to the duties and -
~ responsibilies of a particular position’),




A baccalaureate or higher degree in a specifc specialy, or fs equivalent is
normally the minimum requirement for entry into the particular posifion

o US. Department of LaborsOccupatlonal Outlook Handbook
 (Handbook ) - The Handbook is an authoritative source on the

N jdutnes and educational requirements of the wide variety of
| ccupatlons that i addresses |

y

+ The pefttioner may provide probative evidence (e.g., documentation
- from other objective, authoritative sources) that supports a finding

~ thatthe particular position in question qualifies as a specialty

~ occupation. o

+ Whenever more than one authoritative source exists, an
adjudicator will consider and weigh all of the evidence presented to
determing whether the particular position qualifies as a specialty
occupation. |
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Crrterron Two - 1¢ Prong

-~ Abachelor's degree ina specific specialty, or its equivalent, is common to the pefitioner's industry in positions that are
both: (1) paralle o the proffered position; and (2) located in organizations that are similar to the pefiioner

Factors often considered‘by USCS nclde: o

owhether the Handbook reports 3 standard entry
- requrrement of a degree;

 +whether the industry’s professional associaon has
~ made a degree a minimum entry requirement; and

whether letters or afficavits from firms or individuals in
‘the industry attest that such firms routinely employ and
recruit only degreed individuals.
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Cnter\on Two - 15 Prong

A bachelor's degree na speu fic specialty, or its equivalent, is common to the pettioner's industry in positions that are both: (1) parallel to the
| proffe red posi |on and (2) located in organizations that are similar to the pefitioner

For the petitioner to establish that an organizat onis similar, tmust
demonstrate that the pefitioner and the organization share the same general
characteritcs

When determining whether the petitioner and the advertising organization
share the same general characteristics, such factors may include
“information regarding the nature or type of organization and, when -
* pertinent, the particular scope of operations, as well as the level of revenue
- and staffing (to listjust a few elements that may be considered).

North American Industry Classification System (NAICS) code

Does the size of the pefitioner's business operations impact the job duties?

AILA Doc. No. 19091601. (Posted 9/16/19)
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Crr terion Two o Prong

An employer may show thatits particular position is so complex or unique that it can be performed
~ only by an individual with a baccalaureate or higher degree in a specific speciatty, or it equivalent

S

Examples ofactors that may be considered:

~+ Did the petitioner explain which of the duties would be so complex
or unique s to be distinguishable from those of similar but non-
- ’degreed or non-specialty degreed employment?

~+ Did the petitioner explarn how the academic currrculum s
| necessary o perform the dutres that are o complex and unrque?

Also:

+ [t may be helpful o review the wage level designated on the Labor
Condition Application.

f’ !
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- The employer nbrmally requires a baccalaureate or higher degree n a
specific specialty, or its.equiv'algnt, for the position

o USCIS s notlmited to slly reviening 2 peoer's
claimed seffimposed requirements. '

~+ The requirement of a college degree for e sae of
general education, or to obtain what a petitioner
- perceives to be a higher caliber employes will not

establish efigibiity. Matter of Michas! Hertz Associates,

19 1N Dec. 558 (Comm'r 1988)

AILA Doc. No. 19091601.' (Posted 9/16/19)
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The nature of the specmc duties s s0 spemallzed and complex that knowledge reqmred 0 perform the dut|es is usually associated
wnth the attamment of a baccalaureate or higher degree na specmc specialty, or its equnvalent

-~ Examples of factors

that may be con3|dered

v Hasthe peitioner sufﬁmently descnbed the

duties?

 Has specialization and complexity been

- sufficiently developed as aspects of the

posmon?
CAsor W
* ltmay be helpfu

esignated on {f

to review the wage level

¢ Labor Condition Applicafion.
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Related Issues
General-purposebaehelor's eqree '

S Degree reqmrement N dlsparate / dn‘ferent/
d|SS|m||ar fields ’

 The petitioner must establish how each
acceptable, specific field of study is directly

* related to the dutes and responsilties of the

particular position.

////
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- Related IsSues

~ Iuties of the proffered posnlon are |nsuff|c|ent|y
descrlbed ,,

- D cop|ed from O*NET, DOT the Handbook or
~ other intermet source ‘

"~ Duffes ae so vague you camot ascertan vt he
~ beneficiary will actually do on a day-to-day basis
- Petiioner has indicated that the proffered positon

pertaing to more than one occupational category
W|thout sufﬂment explanat|on .
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Related Issues

+ Inconsistencies in the file callinto question the
credibility of the entire petition

- Inconsistencles in the petmoners Statements

‘-Ewdence provided doesntmatch pet|t|oners o

statement

- Scope of pet|t|oner’s business operations doesn't
- match duties of proffered postion

o apparent how beneficiary will be relieved of non-

qualifying duties (small company with few employees) R

+ NAICS mismatch
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Related Issues ‘

. LCA wage IeveI does not match the petltloner S descrlpt|on of
the proffered position \

- Level | wage, but the position requires substantia mdependent
judgment, experience, and/or expertise, or requires an advanced
degree beyond whatis normally required for the occupatlonal
category |

+ Petitioner has not established that it will pay asufficient wage

- LCA Level | but position requires special skils (e.g, forelgn
- language skills)

- Prevailing wage listed on LCA appears to be wrong (foo low)

- Inconsistent information about the position as represented to
DOL and USCIS

AILA Doc. No. 19091601. (Posted 9/16/19)‘
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 Beneficiary Qualfcations '

: USCIS s required to folow long- standmg Iegal standards and
determine:

o+ First, whether the proffered positiovn Qualifies asaSpeciaI,ty o

occupation, and

v Second, whether a beneficiary was qualified for the position al
the time the nonimmigrant visa pefition was filed.

Cf Matter of Michael Hertz Assoc., 19 I&N Dec. 558, 560 (Comm'
1988) ("The facts of a beneficiary's background only come at issue
afer tis found that the position in which the petmoner infends to
employ him falls within [a speciaty ocoupation] ).

AILA Doc. No. 19091601. (PostedA 9/16/19)
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 Beneficary Qualfications

The petitioner must show that the beneﬂuary meets one of the
w followmg fourcntena

1) The beneficiary holds a United States baccalaureate or

~higher degree required by the specialty occupation from an
accredited college or university;

) The beneficiary holds a foreign degree determined to be
equivalent to a United States baccalaureate or higher degree |
~required by the speualty occupation from an accredlted
college or university; |

AILA Doc. No. 19091601. (Posted 9/16/19)
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Bene mary Qual flcations (cont'd)

3) The bene dary holds an unrestncted state ficense, reglstratmn
or certification which authorizes him or her to fully practice the
specialty occupatlon and be |mmed|ately engaged nthat
speualty inthe state of mtended employment

~ 4)The hene ciary has education, specialzed tralmng, andfor

progressively responsible experience that is equivalent to
completion of a United States baccalaureate or higher degree | n
the specialty occupation, and has recognition of expertise in the
specialty through progressively responsible posntlons directly
relateo to the specialty. |

AILA Doc. No. 19091601. (Posted 9/16/1'9)‘ .
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Licensing Requirements

fthe occupatton (not the duttes) requnes a state or |oca|
||cense the beneftuary must: |

+ Have a permanent ense,or
¢ Have a,tempora‘ry icense, or

 Be eligible for a permanent license, except for
administrative reasons, e.g. need Sonal Security # or
DHS permtssmn to be employed to receive licensure.

AILA Doc. No. 19091601. (Posted 9/16/19)
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IdentifyingLicehses/ '

v Temporary or provisional licenses normally are titled
35 such and may have requirements stated on the
license that need to be completed before a
permanent license can be issued.

o However, a few permanent licenses may also list
-~ requirements to be completed for an extension of the

icense and they normally do not have the word
‘nermanent” in the title.

Y Sk,
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N

~ Equating Credential (contd)

(3) An evaluation of education by a reliable credentials evaluation service
which specializes in evaluating foreign educational credentials; -

(4) Evidence of certification or registration from a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration o persons in the occupational specialty who have
achieved a certain level of competence in the specialty;

-~ (5) A determination by the Service that the equivalent of the degree required
by the specialty occupation has been acquired through a combination of
education, specialized training, and/or work experience in areas related to the
specialty and that the beneficiary has achieved recognition of expertise in the
 specialty occupation as a result of such training and experience. .., not
training andlor work experience, |

t’ ) \
AILA Doc. No. 19091601. (Posted 9/16/19)
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Temporary or Provusmnal Llcense

. .IfatemporarylicénseisaVaiIabIeintwestateof ‘

employment, and the beneficiary is allowed to fuIIy

~ perform the dut|es of the occupation withouta
 permanent license, thenHchIassmca |onmaybe n
| ,granted

-+ Ifotherwise approvable, the petition may be granted
~for one year or for the period that the temporary
license s valid, whichever is longer.




' Commor

\

N BeneﬂciéryQualifications w

Ssues

-No eva

uation of foreign education

- Equivalency based on work experience and

~ evaluation done by a commercial service, o

~ the evaluator does not have authonty 10 grant

college

- Beneﬂmary does not appear to qualify under

credlt

-~ the petltloners stated qualffications ]
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- Labor Condition
 Application (LCA)

AILA Doc. No. 19091601. (Posted 9/16/19)
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- Labor Cond|t|on Apphcatlon (LCA)
Genera Requlrements ‘

o DOLFomETADSS
+ Biery HI2S pefitor fork 1B c|a55|f|cat|on must have an
LA '

to filing I-129 petition.

» The LCA does not consttute a determinaton thatthe
occupation is a specialty occupation.

~ *{Except H-182 petitions for DOD research project workers|

. A has to be certified by Department 0 Labor (DOL) pnor
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Labor Condltlon Applucatlon (LCA)
Contents

K Employer information
ORaeofpay ‘
o Period of employment and occupat|on mformatlon .
*» Information related to work location
o Employer labor condition statements
o Public dlsclosure information
+ Declaration of employer signed|
+ Contactinformation
o Number of workers sought




x ahor Condltlon Appllcatlon (LCA)

~ Purpose

The e ployer
o it will pay th

 attests on the LCA that:
e H-18 employee the greater of

- theprevailing or actual wage;

C ethe working

i

o there is not
place of em

conditions for the H-18 employee 1

~ will be similar to the workmg condltlonsfor
ar U.S. workers; *

a strike or lockout occurring at the
aloyment and

v ithas provic

ed notice of filing of an LCA at the

H-18 employee swork5|te o
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