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Letter From the Editor-in-Chief 

Shoba Sivaprasad Wadhia

I am excited to share the spring 2021 issue of the AILA Law Journal. 
Featured in this volume are five articles focused on a humanitarian option in 
immigration law. These articles offer original ideas for reforming immigration 
law in compelling and creative ways. The substantive and writing quality of 
this volume’s articles is truly impressive, under truly extraordinary conditions.

In her piece “From China’s One-Child Policy to Central America’s Gender-
Based Violence Epidemic: An Argument for Expansive Application of the 
‘Coercive Population Control’ Political Opinion Ground,” Sylvia D. Miller 
talks about asylum claims based on political opinion with a detailed analysis 
for why “coercive population control” should be extended to asylum seekers 
fleeing intimate partner violence or rape. She uses tools of statutory interpreta-
tion to show how the statute’s text could extend to any person subjected to a 
forced abortion or forced sterilization, beyond just Chinese claims. 

In their piece “Considering Asylee Integration: The Unfulfilled Promise 
of the Refugee Act,” Benjamin M. Levey and Rachel C. Zoghlin discuss asylee 
integration and the discrepancies that exist between resettled refugees and 
asylees as it relates to access to benefits. They examine the reasons for the gap 
in benefits over the past 40 years, and offer solutions for ensuring that asylees 
receive the same treatment as refugees.

In “Present Yet Unprotected: USCIS’s Misinterpretation of the T Visa’s 
Physical Presence Requirement and Failure to Protect Trafficking Survivors,” 
Corie O’Rourke, Cory Sagduyu, and Katherine Soltis critique the current 
application of T nonimmigrant status, a remedy for qualifying victims of 
human trafficking that requires applicants to show they are “physically pres-
ent” in the United States on account of the trafficking. Specifically, the authors 
argue that the “physical presence” requirement has been misinterpreted by 
U.S. Citizenship and Immigration Services (USCIS), leaving genuine victims 
of trafficking undocumented and vulnerable. 

In her piece “Climate Refugees Are Here: Advocacy Options for Immi-
gration Practitioners,” Christine E. Popp discusses the options available for 
protecting climate refugees at the administrative and executive level. Popp 
discusses the drivers of “climate flight,” examines the limits of options like 
asylum, and offers creative solutions. 

Eva Marie Loney reimagines the remedy of cancellation of removal in her 
piece “Syncing Law With Psychology: Redefining Cancellation of Removal 
Hardship.” Cancellation is one form of relief in immigration law that requires 
certain applicants to show that a qualifying spouse, parent, or child would 
suffer “exceptional and extremely unusual hardship” if the applicant were 
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removed. Loney examines the hardship standard and its tension with child 
psychology and the limitations of existing caselaw. She concludes that the 
“best interest of the child” should be a primary factor in analyzing hardship 
in cancellation cases.

As I write this letter, we are nearly one year into a global pandemic, on 
the heels of a siege on Capitol Hill at which white supremacists marched, 
and weeks following the inauguration of President Joe Biden and Madame 
Vice President Kamala Harris. The weight of these events is significant to our 
personal lives, to our country, and to the future of immigration policy. The 
first days of the Biden administration have brought renewed energy with the 
rescission of the “Muslim ban,” the reversal of several immigration enforce-
ment policies and restoration of prosecutorial discretion, and a fortification 
of the Deferred Action for Childhood Arrivals (DACA) policy. In addition to 
these substantive changes is new hope for how we talk about immigrants and 
immigration. The Biden administration’s choice to replace the word “alien” 
with “noncitizen” in their early immigration policies, in addition to a prospec-
tive immigration bill that would strike the statutory term “alien” and replace 
it with “noncitizen,” is truly transformative. Words matter. We invite you to 
wrestle with these issues through written words, by submitting an issue for 
the next volume of the AILA Law Journal. 

Thank you for reading. And deep gratitude to my editorial board, man-
aging editor Danielle Polen, assistant editor Richard Link, and publisher 
Morgan Morrissette Wright, without whom the AILA Law Journal would 
not be possible. 

Shoba Sivaprasad Wadhia, Esq.
Editor-in-Chief
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From China’s One-Child Policy to 
Central America’s Gender-Based 
Violence Epidemic
An Argument for Expansive Application  
of the “Coercive Population Control”  
Political Opinion Ground

Sylvia D. Miller*

Abstract: This article discusses how certain asylum seekers fleeing gender-based 
violence may be able to assert a claim based on per se political opinion under 
the coercive population control prong of INA § 101(a)(42). This prong was 
written for—and has been almost exclusively applied to—victims of China’s 
one-child policy. However, this article argues that it could, in some instances, 
apply to individuals seeking asylum based on gender-based harm, such as inti-
mate partner violence (IPV) or rape committed by non-state actors. Given the 
difficulty of raising these kinds of cases based on membership in a particular 
social group—both before and after Matter of A–B– —the article discusses the 
promise and potential hurdles of asserting a claim using the per se political 
opinion ground.

Introduction

The details vary, but the story repeats. The boyfriend of a young Guatema-
lan woman starts abusing her when she tells him she is pregnant; he pressures 
her to get an illegal abortion and attacks her with a knife when she refuses. 
An indigenous child in a rural village is raped by her family’s employer; when 
he learns she is pregnant he gives her abortifacient herbs and beats her in the 
abdomen when she refuses to take them. The partner of a young woman in 
El Salvador threatens to kill her unless she terminates her pregnancy with 
black market drugs; she complies out of fear. In Honduras, a teenage girl is 
repeatedly raped and ultimately impregnated by a fellow student; when she 
gives birth after refusing to terminate the pregnancy, the man who raped her 
violently attacks her and the child.1

These women all fled to the United States and submitted asylum applica-
tions in different immigration courts. They alleged past persecution on account 
of membership in various gender-based particular social groups, but also on 
account of their political opinion—refusing to abort their pregnancies—using 
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the “coercive population control” prong of INA §  101(a)(42). While this 
provision of the asylum statutes is primarily utilized in the context of China’s 
one-child policy, this article argues that it is a potentially effective strategy for 
victims of intimate partner violence (IPV)2 and/or rape who are seeking protec-
tion under the United States’ ever changing—and often hostile—asylum laws. 

First, the article discusses the legal difficulties of the “social group” category 
and the benefits of alternative theories of relief. Second, the article proposes the 
“coercive population control” prong of INA § 101(a)(42) as a viable alternative 
for certain claims. A historical and legal background of the “coercive popula-
tion control” prong is provided, along with a road map for advocates of how 
to apply this prong to certain Central American asylum claims. This road map 
includes a legal argument for applying the “coercive population control” prong 
to harm committed by non-state actors. It then discusses the link between 
pregnancy and IPV and rape, which shows that violence against pregnant 
women is a common form of gender-based violence, and that the “coercive 
population control” prong has a potentially wide applicability if advocates 
carefully screen their clients. Finally, the article addresses potential arguments 
that may be raised by the government in opposition to these claims—namely, 
that most Central American countries have extremely restrictive abortion 
laws—and explains how advocates can successfully overcome them.

The Pitfalls of “Particular Social Group” for  
Gender-Based Asylum Claims and the  
Need for Alternatives

Asylum seekers fleeing gender-based persecution at the hands of non-state 
actors, especially victims of IPV and/or sexual violence, have long struggled 
to be seen as bona fide refugees.3 All asylum applicants must show they have 
a well-founded fear of persecution in their home country and that the feared 
harm was or will be inflicted on account of a protected ground: race, religion, 
nationality, political opinion, or membership in a particular social group.4 
Applicants who have suffered harm based on their gender, including victims 
of IPV and female genital mutilation (FGM), have generally utilized the “par-
ticular social group” ground.5 For IPV-based claims in particular, applicants 
and their advocates have always had to navigate precarious legal straits. 

The harm perpetrated against women in IPV-based particular social group 
claims is often undisputed; most are denied due to the purported lack of a 
nexus between the harm suffered and a cognizable particular social group. To 
be cognizable as a ground for asylum, any particular social group must be: 
(1) composed of members who share a common immutable characteristic, 
(2) socially distinct in the society in question, and (3) defined with particular-
ity as to its boundaries.6 The group also cannot be circularly defined by the 
harm feared.7 An applicant must show both that she belongs to a cognizable 
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social group and that her membership in that group is a central reason for 
her persecution.

Simple social groups such as “women of [x] nationality” have been rejected 
by some adjudicators as “too broad,”8 though this group has gained traction in 
some federal circuit courts.9 On the other hand, more specific (and increasingly 
baroque) social group formulations such as “women who have been involved 
intimately with Guatemalan male companions, who believe that women are 
to live under male domination,”10 or “young Guatemalan females who have 
suffered violence due to female gender”11 have been deemed circular or oth-
erwise fail any one of the requirements for cognizability. Even if a group is 
presumed cognizable, adjudicators may deny due to lack of nexus if they believe 
the persecutor was animated by “personal” motives such as sexual attraction, 
jealousy, opportunism, or revenge instead of broader misogynistic animus. 
This is especially common if a persecutor only harmed the applicant but no 
other women in the community.12 Again and again, adjudicators characterize 
systemic IPV, femicides, and other gender-based violence in countries such 
as Guatemala, El Salvador, and Honduras as coincidental repetitions of a 
personalized form of harm, inflicted on each specific woman for personalized 
reasons.13

Despite these obstacles, years of litigation ultimately culminated in Matter 
of A–R–C–G–, in which the Board of Immigration Appeals (BIA) held that 
“married women in Guatemala who are unable to leave their relationship” could 
constitute a cognizable particular social group.14 This was the first precedential 
decision issued by the BIA formally recognizing that IPV could constitute 
persecution as a basis for asylum. The Trump administration reversed this 
victory when the attorney general issued Matter of A–B– to expressly overturn 
Matter of A–R–C–G–.15 Matter of A–B– addressed the claim of a woman alleg-
ing persecution on account of her membership in the particular social group 
“El Salvadoran women who are unable to leave their domestic relationships 
where they have children in common.”16 The attorney general characterized 
the harm of IPV as something inflicted by private actors solely on the basis 
of personal relationships and broadly stated that “[g]enerally, claims by aliens 
pertaining to domestic violence . . . perpetrated by non-governmental actors 
will not qualify for asylum.”17

Federal courts soon clarified that Matter of A–B– did not categorically 
foreclose all domestic violence or gender-based asylum claims.18 However, in 
Matter of A–C–A–A–, when an applicant was granted asylum based on perse-
cution she suffered on account of the social group “Salvadoran females,” the 
attorney general again certified the decision to himself and remanded to a three-
member panel of the BIA to reassess every element of the woman’s claim.19

In December 2020, the Trump administration further codified this hos-
tility to gender-based asylum claims by publishing amendments to 8 CFR 
§§ 208.1 and 1208.1 in the Federal Register. These amendments explicitly 
stated that asylum claims will not be “favorably adjudicate[d]” when based on 
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“interpersonal disputes [or] private criminal acts” unknown to the authorities,20 
“interpersonal animus,” or, most damaging of all, “gender.”21

Despite the Trump administration’s efforts, applicants and advocates have 
continued to pursue—and win—gender-based claims under the ground of 
a particular social group, though Matter of A–B– and Matter of A–C–A–A– 
undoubtedly further complicated the legal landscape. The post-Trump era 
offers some hope. President Biden promised as a candidate to “restore asylum 
eligibility for domestic violence survivors,”22 and it is anticipated that he will 
rescind Matter of A–B– and eventually reverse much of the Trump adminis-
tration’s devastating regulatory amendments to 8 CFR §§ 208.1 and 1208.1 
(though these regulations were enjoined by litigation on January 8, 2021, and 
may be independently reversed in federal court).23 While these efforts would 
remove some of the harshest recent obstacles for many applicants, victims of 
IPV and other gender-based violence seeking asylum under “membership in 
a particular social group” have always faced challenges given the seesaw of 
precedent from the BIA and various federal circuits, shifts between presidential 
administrations, and the extent to which local adjudicators are sympathetic 
to or skeptical of these kinds of claims.

For these reasons, many advocates have long attempted to sidestep the 
increasingly complex and politically fraught “particular social group” morass 
by asserting claims under other protected grounds, such as political opinion. 
In the case of IPV, the political opinion may be described as “feminism” or 
a “belief that women are entitled to be treated as human beings.”24 Yet this 
ground poses its own challenges. Traditional political opinion claims require 
that an applicant show: (1) she held a political opinion, or her persecutor 
believed she held an opinion; and (2) her persecutor harmed her on account 
of that opinion.25 While successful under certain fact patterns, in many cases 
of IPV it is often difficult to obtain evidence of an abuser’s awareness of a 
woman’s political opinions about gender equality—she must show how she 
expressed these opinions and how the abuser interpreted and reacted to them. 
Many adjudicators ultimately find that an abuser harms his partner due to his 
belief in a woman’s inferiority, and not because of any beliefs she may or may 
not hold.26 If a woman is a member of a disfavored ethnic group, she might 
bring a claim under race or nationality. However, in many cases her persecu-
tor is a member of the same group, and it is therefore more difficult to show 
that he was motivated by racial or ethnic animus.

To be clear, many IPV and other gender-based claims can and do succeed 
under the “particular social group,” “political opinion,” and/or “race/national-
ity” categories, depending on the facts and supporting evidence. Advocates 
should continue to zealously argue for relief under any and all applicable 
grounds and continue fighting against the myopic legal reasoning in decisions 
like Matter of A–B–. The long history of “resistance and ambivalence”27 to 
gender-based asylum claims in U.S. law is stubbornly rooted in antiquated and 
legally incorrect perceptions of violence against women as a “private matter,”28 
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and this bias permeates the faulty reasoning in many IPV-based asylum cases. 
This article does not propose abandoning “particular social group” or other 
grounds for IPV claims. However, as will be discussed below, the “coercive 
population control” prong of INA § 101(a)(42) can be an additional tool in 
the advocate’s arsenal—and a powerful one that sidesteps many of the thorny 
issues of cognizability and nexus described above.

The “Coercive Population Control” Prong of INA 
§ 101(a)(42): An Underutilized Strategy for Victims of 
Intimate Partner Violence and Other Gender-Based Harm

Given the difficulties described above, asserting a claim under the coercive 
population control prong of the INA is a potentially effective strategy for 
certain gender-based asylum claims. This prong resulted from 1996 amend-
ments to INA § 101(a)(42) (also known as “Section 601(a)” of the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996).29 In Section 
601(a), Congress decreed that

a person who has been forced to abort a pregnancy or to undergo 
involuntary sterilization, or who has been persecuted for failure or 
refusal to undergo such a procedure or for other resistance to a coercive 
population control program, shall be deemed to have been persecuted 
on account of political opinion, and a person who has a well founded 
fear that he or she will be forced to undergo such a procedure or 
subject to persecution for such failure, refusal, or resistance shall 
be deemed to have a well founded fear of persecution on account of 
political opinion.30

By deeming certain forms of harm as per se persecution on account of a pro-
tected ground, this prong relaxes some of the evidentiary burden that otherwise 
stymies gender-based asylum claims. 

Notably, in the Trump administration’s lame-duck amendments to 8 CFR 
§§ 208.1 and 1208.1, poised to eviscerate a vast number of asylum claims 
from Central American applicants, extensive changes were made to the scope 
of traditional political opinion claims. Specifically, the amended regulations 
specify that only those “ideal[s] or conviction[s] in support of the furtherance 
of a discrete cause related to political control of a State or unit thereof ” could 
constitute a valid political opinion for purposes of asylum.31 Meanwhile, the 
prong relating to coercive population control was left untouched and uncom-
mented upon, and the amendments simply reiterated the statutory language 
in INA § 101(a)(42), preserving the potential strength of this legal theory in 
asylum claims based on IPV or gender-based violence. At time of writing, the 
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Trump administration’s regulatory changes have been enjoined nationwide 
in ongoing litigation and President Biden is expected to reverse them if the 
courts do not.32 However, the Trump administration’s attempt to further 
narrow and obstruct the conventional grounds for Central American asylum 
cases shows the potential power of bringing claims under Section 601(a). It is 
one of the rare legal provisions left unscathed by the Trump administration’s 
unprecedented overhaul of U.S. asylum law and the many years of fluctuating 
BIA and federal court caselaw on gender-based asylum claims that preceded it.

Background of Section 601(a)

The Section 601(a) amendments are a unique subsection of asylum law 
because they were enacted for a specific historical and geopolitical purpose. The 
impetus for Section 601(a) was the one-child policy in the People’s Republic 
of China.33 Under this policy, in effect from 1980 to 2015, Chinese state 
officials subjected individuals to forced abortions, sterilizations, and other 
coercive measures to limit the country’s birthrate.34 From 1980 to 1996, Chi-
nese asylum seekers in the United States asserted claims of persecution based 
on this policy, generally without success. For example, in 1989, the BIA held 
in Matter of Chang that being subjected to generally applicable population 
control laws did not, by itself, constitute persecution on account of a protected 
ground.35 Applicants had to show that the coercive measures were selectively 
applied to them to punish their political opinions, or that they were subjected 
to disparate or more severe treatment for publicly opposing such measures.36 

Congress passed Section 601(a) to expressly reject Matter of Chang,37 and 
in doing so created “four new and specific classes” of individuals entitled to 
per se refugee status.38 Those classes are:

 1. individuals forced to abort a pregnancy,
 2. individuals forced to undergo involuntary sterilization,
 3. individuals who have been “persecuted for failure or refusal to 

undergo” a forced abortion or involuntary sterilization “or for 
other resistance to a coercive population control program,” and

 4. individuals who have a well-founded fear that they will be forced 
to undergo one of the above procedures or persecuted “for such 
failure, refusal, or resistance.”39 

These per se categories mean that applicants under this prong do not 
have to submit evidence that they hold any broader political opinion about 
reproductive rights, or that their persecutor was aware of their political views, 
if any, about reproductive rights. Rather, the persecutor’s motive of targeting 
the individual on account of political opinion is established.40 
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Uncharted Territory: The Applicability of Section 601(a) to  
Non-State Actors

Because Section 601(a) was written with a specific purpose in mind—the 
population control program implemented by China’s one-party dictatorship—
some advocates have hesitated to argue claims under this prong when coercive 
reproductive measures are inflicted by non-state actors and a country does not 
have a state-run population control program. However, while the legislative 
intent behind Section 601(a) was to address China’s one-child policy, the plain 
language of the statute indicates that eligibility under certain categories does 
not require that a forced abortion or other measure take place pursuant to a 
state-mandated and state-enforced population control program. Admittedly, 
there is little guidance in this area, as all of the published case law address-
ing eligibility under Section 601(a) arises in the context of Chinese asylum 
claims.41 Although some of the categories created by Section 601(a) appear to 
require a state actor, there is a strong argument that most categories do not.

Precedent caselaw suggests that only those seeking asylum under the 
“other resistance to a coercive population control program” category need to 
show that “the government was enforcing a coercive population program at 
the time” the applicant was persecuted.42 For the other three categories, the 
plain text of the statute does not reference a “program” and courts have not 
held that a state-run program is required.43 The plain meaning of the statute’s 
text clearly states that any individual subjected to a forced abortion or forced 
sterilization shall be deemed to have been persecuted on account of their 
political opinion—there is no mention of who must have done the forcing, in 
what country or under what system of government those actions must have 
taken place, or any other required context.44 Given that the plain text of the 
statute is unambiguous, there is no basis to look at the legislative history of 
Section 601(a) for guidance or assess the meaning of “forced abortion” in light 
of its proximity to “coercive population control program” (noscitur a sociis), 
as these are tools of statutory interpretation that should be employed only if 
the statute’s text is ambiguous.45

Furthermore, in 1996 it was already a well-established legal principle that 
an applicant could qualify for asylum under any protected ground based on 
persecution by non-state actors that a government was unable or unwilling 
to control.46 It is presumed that Congress intends new legislation to work in 
harmony with established precedent unless there is a clear and specific indi-
cation to the contrary.47 Once again, Section 601(a) does not expressly state 
that only forced abortions and sterilizations committed by state actors qualify 
as per se persecution. In the only case found to address coercive population 
measures by a non-state actor, Tang v. Gonzales, the Ninth Circuit Court of 
Appeals held that a Chinese woman whose employer subjected her to a man-
datory gynecological exam and forced abortion—without the involvement 
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of state officials or “pursuant to any official summons”—had suffered per se 
persecution on account of a protected ground.48 The court found it relevant 
that the applicant was economically dependent on her employer, and noted 
that “force” in the context of “forced abortions” includes “compelling, oblig-
ing, or constraining by mental, moral, or circumstantial means, in addition to 
physical restraint.”49 This sort of coercion would likely be a relevant factor in 
many IPV-based claims as well. The fact that many Central American women 
are economically dependent on their male partners is a major obstacle to their 
ability to escape IPV or seek legal protection against their abusers.50

Therefore, there is a strong legal argument for applying Section 601(a) 
to non-Chinese claims in which applicants are fleeing coercive reproductive 
measures committed by non-state actors. This is also common sense. State-run 
population control programs draw notoriety, from twentieth-century eugen-
ics programs in the United States and Nazi Germany to more contemporary 
efforts in China, India, Uzbekistan, Peru, and Brazil.51 However, it is not dif-
ficult to find examples of non-state actors that have inflicted forced abortions 
or sterilizations upon women under their control. The Revolutionary Armed 
Forces of Colombia (FARC) armed group,52 the Islamic State (ISIS) terrorist 
group in Iraq and Syria,53 and non-state rebels and militias in the South Suda-
nese Civil War have all subjected women to these measures, often in concert 
with systemic rape.54 In all cases these acts were unequivocally and universally 
recognized as egregious human rights abuses; it defies imagination that these 
examples would fall outside the purview of Section 601(a) merely because 
these groups were not enforcing a government policy. If Section 601(a) was 
enacted to protect women from being forced to abort pregnancies against their 
will, there is no reason why it would not protect Central American women 
who face the specter of forced abortions in the context of rape and/or IPV.

The Correlation Between Gender-Based Violence and Pregnancy

Section 601(a) is also a potentially effective strategy for gender-based 
asylum claims because of the frequent intersection between pregnancy and 
gender-based violence. This means this prong may apply to a surprisingly 
broad range of gender-based Central American asylum claims, and advocates 
should engage in careful screening.

There is the obvious correlation between rape and pregnancy; as two of the 
case studies in the introduction to this article show, men who have impregnated 
women through rape often have a motive to terminate the pregnancy. In the 
case of underage victims or family members, pregnancy serves as incontro-
vertible evidence of statutory rape or incest. This is true even though many 
countries with high rates of gender-based violence have widespread impunity 
for rape; for example, in El Salvador, where the age of consent is 15, there were 
1,445 reported pregnancies in girls aged 10 to 14, but zero convictions for 
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statutory rape.55 Nevertheless, the mere possibility of a criminal investigation 
or inquiry from social services incentivizes rapists to pressure or coerce their 
victims into terminating their pregnancies.

Even when women are in consensual relationships, there is a strong 
correlation between a woman’s pregnancy and being subjected to IPV. For 
example, in the United States and other countries, “intimate partner homicide” 
or “femicide” is a leading cause of maternal mortality in pregnant women.56 
Across the globe, IPV during pregnancy is such an established phenomenon 
that it has its own abbreviation in medical and academic literature (“IPV-P” 
or “P-IPV”).57 The World Health Organization (WHO) found in a multi-
country study that 1 percent to 28 percent of women report being physically 
abused during pregnancy by an intimate partner.58 And while many women 
are physically harmed prior to pregnancy, approximately 50 percent of women 
at certain sites in a separate WHO study reported that they were physically 
abused by their partners for the first time when they became pregnant.59 The 
WHO studies also show that IPV during pregnancy often specifically includes 
punching or kicking pregnant women in their abdomen.60 Latin American 
and Caribbean countries also report particularly highly rates of IPV during 
pregnancy.61

This research shows that the link between pregnancy, rape, and IPV, includ-
ing increased risk of femicide, is a systemic problem. Given the widespread 
nature of this phenomenon, practitioners should refine their screening process 
to specifically assess whether an applicant suffered any threats or harm during 
their pregnancy or after giving birth. For example:

  Did the persecutor express or demonstrate any desire to termi-
nate the woman’s pregnancy? Not all IPV committed against a 
pregnant woman is necessarily related to a desire to terminate a 
pregnancy, force her to have an abortion, or punish her for refus-
ing. Advocates should probe for the persecutor’s specific reactions 
upon learning of the woman’s pregnancy.

  Did the persecutor specifically force or attempt to force a woman 
to terminate her pregnancy? Advocates should interpret “force” 
broadly, as encompassing both physical harm and death threats, as 
well as any relevant compulsion or coercion via economic “mental, 
moral, or circumstantial” means.62 Because gender-based violence 
can be inflicted out of a variety of misogynistic impulses, advocates 
should expressly demonstrate the nexus between the persecutor’s 
means (the acts and circumstances constituting the “force”) and 
the persecutor’s ends (the “abortion,” or the persecutor’s desire 
to terminate the pregnancy).

  If the woman did not terminate her pregnancy, how did her 
persecutor react to the birth of her child? Is there is evidence 
connecting the harm inflicted after the child’s birth to desire on 
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behalf of the persecutor to punish the woman for carrying the 
pregnancy to term? 

The examples outlined in this article’s introduction illustrate only a few 
examples of how a partner or rapist might attempt to force a woman to termi-
nate a pregnancy or punish her if she refuses: threatening to kill her or beating 
her if she does not consume black market abortifacient drug or herbs; beating 
her in the abdomen with the expressed intent of inducing a miscarriage; or 
attacking her after she resists terminating the pregnancy and gives birth to a 
child. Given the systemic nature of violence against pregnant women across 
many countries and cultures, the facts of each case may vary widely. But with 
a careful screening process that deeply probes the nature of pregnancy-related 
violence, advocates can identify those cases that would fall under the powerful 
per se asylum eligibility encompassed in Section 601(a).63 

Potential Obstacles for Gender-Based Claims Under 
Section 601(a) 

While a claim of per se political opinion under Section 601(a) is an unde-
rutilized but potentially powerful tool for asylum seekers and their advocates, 
it comes with its own challenges. Some adjudicators, especially those who are 
already skeptical of or hostile to claims arising out of gender-based persecution 
committed by non-state actors, may still find bases to reject claims under this 
less conventional prong. A primary concern is that while China enforced laws 
that subjected women to abortions against their will, many Central American 
countries enforce extremely restrictive abortion laws that criminalize procur-
ing an abortion for oneself or another person. For example, article 135 of the 
Guatemalan penal code punishes subjecting a woman to an abortion against 
her will with up to six years in prison, and increases the penalty if violence, 
threats, or deception was involved.64 Adjudicators or government attorneys 
may argue that these laws show that Central American governments are not 
unable and unwilling to protect women from coercive abortions.

However, this obstacle is not insurmountable. First, there is significant 
evidence showing that laws banning abortion do not stop abortions—forced 
or otherwise—from occurring. The FARC performed hundreds of forced 
abortions on Colombian women, even though abortion is illegal in almost all 
cases under Colombian law.65 This shows women can be forced to terminate 
pregnancies by non-state actors beyond the government’s control, in spite of 
a state’s restrictive abortion laws.

Similarly, in all Central American countries with restrictive bans, abor-
tions are commonplace. Guatemala has an almost total ban on abortion, yet 
illegal abortions are so routine that a 2003 report estimated that one in six 
pregnancies ended in termination.66 In Honduras, where abortion is illegal 

AILA Doc. No. 19110103. (Posted 4/15/21)



2021] From China’s One-Child Policy to Central America’s Gender-Based Violence Epidemic 17

even in cases of rape and incest, it is estimated that women have somewhere 
between 50,000 and 80,000 abortions each year.67 In El Salvador, notorious 
for a draconian abortion law that has sentenced dozens of women to long 
prison terms for allegedly terminating their pregnancies, women still procure 
tens of thousands of illegal abortions each year, often through black market 
abortifacient drugs purchased over the internet.68 These statistics show that 
abortions are possible and even common in countries that have totally banned 
the procedure. And if consensual abortions are possible, coerced or forced 
abortions are as well. These restrictive laws also mean that abusive partners 
and other non-state actors may be more likely to attempt to terminate women’s 
pregnancies through violent, extralegal means (such as beatings or murder), 
given the absence of safe, legal alternatives.

Draconian and punitive abortion laws also serve as a potent argument 
for why women cannot reasonably seek the protection of their governments. 
Women in countries with total abortion bans can be incarcerated for terminat-
ing a pregnancy—or even a “suspicious” miscarriage or stillbirth.69 Medical 
providers are often required to report women whom they suspect may have 
terminated or attempted to terminate a pregnancy.70 In El Salvador—where 
there is an impunity rate of 95 percent for femicides and other violence com-
mitted against women71—over 150 women have been prosecuted for suspected 
abortion crimes between 2000 and 2014, with dozens sentenced to lengthy 
prison terms.72 Violence against women is already vastly underreported and 
underprosecuted in many of these countries due to women’s deep-seated 
mistrust of the criminal justice system and the (often correct) perception that 
police and courts do not take women’s claims seriously. This distrust and fear 
can only be exacerbated when a woman knows she faces criminal prosecution 
and incarceration if the authorities do not believe her account, or if her abuser 
falsely accuses her of trying to terminate her pregnancy of her own accord. 
Therefore, restrictive abortion laws in the country of persecution should not 
foreclose an applicant’s claim under Section 601(a). Indeed, with sufficient 
evidence of country conditions, these harsh and unforgiving laws may in fact 
bolster a woman’s claim of why the state will not protect her—and may even 
prosecute and/or incarcerate her—if she goes to the police.

Conclusion

For asylum seekers subjected to gender-based violence during or after 
pregnancy, bringing a claim under the per se political opinion prong in Section 
601(a) of the INA can be an effective strategy. It has the benefit of simplify-
ing the evidentiary burden for an applicant in demonstrating persecution on 
account of protected ground. Strong legal arguments support applying this 
prong outside the context of China’s one-child policy, as nothing in the plain 
text of the statute states that it cannot be applied to harm committed by 
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non-state actors in countries such as Honduras, Guatemala, and El Salvador. 
It is a strategy with potentially widespread applicability, as violence against 
pregnant or recently pregnant women is a systemic global phenomenon 
spanning many different regions and cultures. This argument can still suc-
ceed even where countries enforce total abortion bans, as these laws do not, 
in fact, prevent abortions from happening, and may actually inhibit women 
from seeking state protection. 

Therefore, advocates should carefully screen victims of IPV and/or rape 
who were persecuted during or after pregnancy—whether they are from China 
or any other country—to determine the applicability of this powerful legal 
theory to the facts of their claim. Despite the limitations and potential obstacles 
of bringing a claim under Section 601(a) for victims of gender-based violence, 
it is a powerful option worth exploring for any zealous advocate seeking to 
provide their client with the most avenues for relief in a precarious legal terrain.
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Abstract: In order to win asylum status, asylum seekers must prove that they 
are, in fact, refugees. Yet, after receiving status, asylees do not receive the same 
benefits that resettled refugees do—benefits the United States is legally obli-
gated to provide. This article examines this issue, detailing the gaps between 
the governmental support asylees and resettled refugees receive and arguing 
that neoliberalism, deterrence, and racism underlie these discrepancies.

I think Congress is singularly unsuccessful in defining things  . . . . 
Human conduct is such that oftentimes things don’t fit the definitions 
the way they are tied down sometimes. You know, whether someone 
is losing their rights in a given situation is an intangible thing. We 
can’t foresee all that now.1

—Attorney General Griffin Bell 
Hearings on the Refugee Act of 1979 
The Subcommittee on Immigration,  

U.S. House of Representatives

Introduction

One morning in April of 2019, Maria, a 35-year-old woman from 
Honduras, put on the outfit she typically wore to church, a freshly pressed 
dress and a blazer, and took the train to the Baltimore Immigration Court.2 
She had been waiting for her asylum hearing for three years, and she was 
worried: nervous that she would become emotional on the witness stand 
while testifying to the threats she and her family suffered because of her 
political activism, anxious that she would not appear credible, and fearful, 
ultimately, that the judge would deny her claim. To win the case, Maria 
and her attorney had to prove that she met the definition of a refugee: 
someone who, owing to well-founded fear of persecution for reasons of 
race, religion, nationality, political opinion, or membership in a particular 
social group, is outside her country of nationality and is unable or unwill-
ing to avail herself of the protection of that country.3 And with a strong 
argument based upon Maria’s involvement with anticorruption political 

AILA Doc. No. 19110103. (Posted 4/15/21)



24 AILA Law Journal [3:23

activist groups, they did just that. When the immigration judge granted her 
application for asylum and the Department of Homeland Security (DHS) 
agreed to waive appeal, Maria was elated. With her legal status secure, she 
felt that she could breathe deeply for the first time in years: she would no 
longer have to live in limbo, and her children would soon be able to come 
join her in the United States as asylees. Gradually, she would build a new 
life in the suburbs of Washington, DC.

More than a year has passed since Maria won asylum, but her children 
have not arrived yet; their petitions to derive asylum status from Maria 
remain pending. Her dream of opening her own business, a small Honduran 
restaurant, has been deferred. As an asylee, Maria was technically eligible 
for various types of support to help her integrate into her community, 
including cash assistance, English classes, health insurance, job training, 
and more. No one—not the immigration judge overseeing her case, nor 
the U.S. Citizenship and Immigration Services officer who reviewed the 
judge’s order and provided Maria with her I-94 card (proof of her asylee 
status), nor her lawyer—told Maria that she was eligible for such benefits. 
So, she never accessed them. Although Maria is now eligible to apply for 
lawful permanent residency, and though she works 50 hours a week, she 
can barely make ends meet. She cannot afford the $1,225 filing fee, and 
she feels intimidated and dissuaded by the fee waiver process.4 Maria has 
already proven that she qualifies for protection and merits assistance, yet 
the U.S. government has failed to meet her needs and adequately inform 
her of her rights. And, unless there are significant changes in federal policy, 
it will continue to fail tens of thousands of asylees like her every year. 

This article, one of the first to examine the United States’ approach to 
asylee integration,5 considers why asylees like Maria do not, and cannot, 
access the range of benefits that their counterparts, refugees who enter the 
country through the Refugee Admissions Program, receive after arriving in 
the United States.6 The first section of the paper explains that asylees are, in 
fact, refugees, and as such should be entitled to the same range of benefits 
and supports as individuals who come through the resettlement program.7 
The article then examines these benefits and supports, reviewing their legal 
foundations and inventorying the discrepancies between the limited forms 
of assistance asylees may access and the fuller set of supports that resettled 
refugees are granted. The article proceeds by historicizing these discrep-
ancies, arguing that they emerged from political motivations of the U.S. 
government and thus represent a betrayal of the Refugee Act’s commitment 
to nonpartisan, humanitarian concerns. Finally, the article offers a series of 
policy prescriptions to ensure that asylees receive the assistance to which 
they are entitled. Given the vast number of asylum seekers waiting to have 
their claims adjudicated and the recent presidential transition, this marks 
an opportune moment to advance such prescriptions.8
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Asylees Are Refugees

The United States’ Asylum System Prior to the 1980 Refugee Act

In July of 1951, world leaders gathered in Geneva, Switzerland, to draft 
and sign the 1951 Convention Relating to the Status of Refugees (hereinafter 
“the Convention”), a promise to protect the human rights and dignity of 
individuals persecuted for being who they were. The document was initially 
limited in geographic and temporal scope, intended to protect individuals 
fleeing “events occurring in Europe” prior to January 1, 1951.9 One hundred 
and forty-five nations became party to the Convention, agreeing to abide by 
its premise and spirit.10 In perhaps its best-known dictate, the Convention 
mandates that state parties abide by the principle of non-refoulement. Per 
Article 33 of the Convention, parties may not “expel or return (‘refouler’) 
a refugee in any manner whatsoever to the frontiers of territories where 
his life or freedom would be threatened on account of his race, religion, 
nationality, membership of a particular social group or political opinion.”11 
The Convention focused upon the protection and resettlement of World 
War II refugees, but various other refugee crises soon emerged across the 
world. Totalitarianism, decolonization, and other political developments 
brought about mass displacement and migration the Convention could not 
accommodate.

Sixteen years later, the United Nations High Commissioner for Refugees 
(UNHCR) set forth the 1967 Protocol Relating to the Status of Refugees 
(hereinafter “the Protocol”).12 The Protocol removed the geographic and 
temporal limitations of the Convention, extending its protections beyond 
just those individuals persecuted during World War II.13 The United States 
signed the Protocol in 1967 and remains party to it today.14 But instead of 
creating a formal procedure to implement the Protocol, the United States 
turned to a hodgepodge of legal mechanisms to admit displaced people.15 
By the mid-1970s, it became clear that such an ad hoc, piecemeal approach 
to the arrival and resettlement of refugees was “haphazard and inadequate,” 
and would not suffice.16 These shortcomings led Congress toward the pas-
sage of the 1980 Refugee Act.

Asylees Are Refugees: The Promise of the 1980 Refugee Act

Legislative history indicates that, in conceiving of and drafting the 1980 
Refugee Act, Congress was well aware of the distinct processes by which 
persecuted people come to the United States.17 Experts who testified before 
Congress made clear that all persecuted people deserve protection, regardless 
of how they arrive in the United States and seek it. One expert explained to the 
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House Subcommittee on Immigration, Refugees, and International Law that, 
although the U.S. legislature would not “want to encourage people to come to 
the United States” through illegal means, “those who qualify as refugees are so 
desperate that they use whatever method they can [and] should be covered by 
the same kind of hearing procedures which the Immigration Commissioner 
has said are required as a matter of fairness. . . .”18 Another expert who testified 
before Congress similarly posited that “the same standards should be applied 
to those aliens seeking asylum inside our country or at its borders, as would 
be applied to those seeking refugee status from abroad.”19 Yet another expert 
provided similar commentary, noting the importance of providing a pathway 
for persecuted individuals already in the United States to gain refugee protec-
tion if they “meet the definition of a ‘refugee.’”20

In 1980, President Jimmy Carter signed into law the Refugee Act, which 
provides the foundation for U.S. asylum law as we know it today. The Act 
established a clear vehicle for recognizing and welcoming into the United 
States individuals classified as refugees abroad and set forth infrastructure for 
would-be refugees to access protection from inside the country.21 The plain 
language of the Act made clear that refugees and asylees are effectively the 
same; it incorporated the definition of a refugee as outlined in the Protocol 
and established that both refugees and asylees must show that they are: 

outside any country of such person’s nationality or, in the case of a 
person having no nationality, is outside any country in which the 
person last habitually resided, and who is unable and unwilling to 
return to, and is unable and unwilling to avail himself or herself of the 
protection of, that country because of persecution or a well-founded 
fear of persecution on account of race, religion, nationality, member-
ship in a particular social group, or political opinion.22

Rather than subject asylum seekers to a separate legal standard because of their 
distinct manner of entry and process of obtaining legal protection, Congress 
cross-referenced the refugee definition, codifying that to receive asylum status 
in the United States, an applicant must establish that she meets the statutory 
definition of a refugee.23

In the decades since the passage of the Act, the United States has established 
distinct mechanisms to evaluate and respond to the needs of individuals seek-
ing humanitarian protection from abroad (refugees) and those seeking such 
protection from within the United States (asylees). The federal government 
processes individuals in the former category through the U.S. Refugee Admis-
sions Program (USRAP), which the Department of State manages in coopera-
tion with DHS and the Department of Health and Human Services (HHS). 
Individuals who arrive through USRAP have first registered with UNHCR in 
the country to which they initially fled; in that country, UNHCR determined 
that the best possible durable solution for them was permanent resettlement 
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in a third country (in this case, the United States). Nonprofit organizations, 
known as “resettlement agencies,” welcome individuals to the United States 
through USRAP under the auspices of a Department of State–funded program 
called “Reception and Placement,” which helps newly arriving refugees meet 
their immediate needs.24 

Asylees, in contrast, come to the United States of their own accord and 
to gain protection, must prove that they meet the definition of a refugee.25 
The asylum system encompasses two processes, the affirmative asylum process 
and the defensive asylum process. An individual not in removal proceedings 
may apply for asylum affirmatively through U.S. Citizenship and Immigration 
Services (USCIS), a DHS agency. If the USCIS asylum officer does not grant 
the asylum claim and the applicant does not otherwise have lawful immigra-
tion status, USCIS issues a “Notice to Appear,” initiating removal proceedings 
against the applicant before the nation’s immigration court system, part of the 
Department of Justice’s Executive Office for Immigration Review (EOIR). In 
these adversarial proceedings, the asylum seeker may renew their request for 
asylum through the defensive process and make their claim before an immigra-
tion judge. Similarly, asylum seekers who either (1) arrive at a port of entry 
and indicate their intention to seek asylum, or (2) enter without inspection 
and are apprehended by DHS officials do not have the opportunity to apply 
for asylum affirmatively, and generally apply through the defensive process 
after being placed into removal proceedings.26 

Although these systems are distinct, both refugees and asylum-seeking 
populations must meet an identical statutory definition for eligibility for 
protection. Moreover, much like that of the Refugee Act, the language of the 
Convention and the Protocol support the notion that asylees are refugees: both 
documents identify and treat persecuted people the same, regardless of whether 
they gain protection while abroad or while physically present in the country 
of refuge. In practice, however, despite these commonalities, the United States 
treats refugees and asylees markedly differently. Critically, the United States 
does not provide them with equivalent assistance. In the following section, 
this article analyzes the discrepancies between the limited forms of assistance 
asylees are able to access and the fuller set of supports that refugees are granted. 

Analyzing the Supports Refugees and Asylees Receive

An Overview of the Benefits Available to Refugees and Asylees

The Convention provides a framework for both the initial resettlement 
and the long-term integration of refugee populations. In addition to defining 
the word “refugee” and outlining an international system of legal protection, it 
indicates that signatory states must “accord to refugees treatment as favorable 
as possible” with regard to the rights to property, self-employment, housing, 
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public education, public relief, and more.27 The Convention further details 
that “[c]ontracting States shall as far as possible facilitate the assimilation 
and naturalization of refugees,” going so far as to say that they must “reduce 
as far as possible the charges and costs of such . . . proceedings.”28 By signing 
the Protocol, the United States took on the international legal obligation of 
affording certain rights to all refugees, including asylees.

In 1980, the United States incorporated these international obligations 
into federal law. The Refugee Act created the Office of Refugee Resettlement 
(ORR), a program of the Administration for Children and Families within 
HHS, and it charged ORR with supporting the successful integration of 
refugees:

[T]he Director shall, to the extent of available appropriations, 
(A)  make available sufficient resources for employment training 
and placement in order to achieve economic self-sufficiency among 
refugees as quickly as possible, (B) provide refugees with the oppor-
tunity to acquire sufficient English language training to enable them 
to become effectively resettled as quickly as possible, (C) insure that 
cash assistance is made available to refugees in such a manner as not to 
discourage their economic self-sufficiency, in accordance with subsec-
tion (e)(2), and (D) insure that women have the same opportunities 
as men to participate in training and instruction.29 

In the 40 years since the passage of the Refugee Act, ORR has developed 
myriad programs to achieve this mandate—programs that, as the statutory 
language suggests, focus on promoting rapid economic self-sufficiency but not 
necessarily holistic integration. They include, but are not limited to health 
screenings, cash assistance, mental health support, linkages to health insur-
ance, job readiness and employment training initiatives, case management, and 
English-language classes.30 Refugees and asylees may also access mainstream, 
means-tested benefits, including SNAP (the Supplemental Nutrition Assis-
tance Program, or food stamps), cash assistance through TANF (Temporary 
Aid for Needy Families), Supplemental Security Income, and Medicaid. ORR 
collaborates with nine different refugee resettlement agencies to administer 
these benefits and services. 

Discrepancies in the Supports Available to Refugees and Asylees

Unlike Refugees, the Majority of Asylees Do Not Access ORR-Funded 
Benefits and Services; A Lack of Information and Other Barriers Impede 
Them From Doing So

Since the passage of the Refugee Act, refugees who have entered the 
United States through the resettlement program have automatically had access 
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to the benefits outlined in the preceding section. In contrast, asylees have 
never had automatic access to these programs. It was not until the issuance 
of ORR State Letter #00-12 in June of 2000 that most asylees were even able 
to access ORR-funded benefits.31 Still, nearly 20 years since the issuance of 
that letter, the majority of asylees do not access the benefits and services to 
which they are entitled. And, in contrast to resettled refugees, the burden falls 
upon individual asylees to learn of the benefits and services available to them, 
locate a resettlement agency in their area, and contact that agency to begin 
the process of applying for benefits. 

Many asylees are not aware of the resources available to them, and 
information that describes and explains how to access them is hard to find. 
No centralized, widely available resource with this information currently 
exists.32 Moreover, the nation’s asylum offices and immigration courts do not 
effectively communicate to grantees the benefits available to them.33 Grants 
of asylum issued by immigration judges (within EOIR) make no mention of 
benefits. Although asylum approval packets issued by USCIS do mention the 
existence of possible benefits, they are far from sufficient: the packets, which 
are exclusively available in English, make only cursory mention of the sup-
port asylees can receive before referring readers to an ORR website to learn 
more information and locate a service provider. That website, which is quite 
outdated, is similarly available only in English.34 

Physical distance from service providers presents another barrier to asylees 
accessing benefits. Refugees, given the structure of the resettlement program, 
are intentionally resettled near a resettlement agency.35 Asylees, however, settle 
where they choose. When they obtain legal status, they may live far away from 
a refugee resettlement agency that could coordinate the provision of benefits.36 
The Refugee Act mandates that ORR regularly consult with state and local 
governments and refugee resettlement agencies regarding the geographic 
distribution and placement of refugees, but there is no similar mandate for 
asylees.37 As a result, even if asylees manage to determine which benefits are 
available to them, they still might be hundreds of miles from an agency that 
could provide integration services, thereby remaining practically unable to 
access the support to which they are entitled.38

In conjunction, these two barriers—a lack of information and distance 
from service providers—impede thousands of asylees from accessing benefits. 
Newly available data from ORR gives a sense of how few asylees access inte-
gration support.39 In FY 2017, ORR began tracking participation in ORR-
funded benefits and services (specifically the agency’s cash assistance, medical 
assistance, and social services programs) by immigration status.40 Based on 
the data collected, only about 12 percent of individuals that receive asylum 
in any given year access ORR-funded benefits and services (see Figure 1).41

This is in stark contrast to resettled refugees, all of whom access the feder-
ally funded integration support to which they are entitled. Without providing 
adequate information about benefits to every asylee and then surveying large 
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numbers of asylees, gauging the approximate percentage of asylees who would 
wish to enroll in ORR’s benefits and services is quite difficult. Although many 
asylees have found employment by the time they receive their asylum status, it 
stands to reason that the percentage of asylees who might wish to access ORR 
benefits is far greater than 12 percent. Few asylees and advocates are currently 
aware of the benefits available to asylees; many asylees continue to struggle with 
securing employment and housing after receiving status; and many derivative 
asylees, like many individuals who receive status shortly after arriving in the 
United States (a somewhat common occurrence since 2018 due to changes 
in administrative processing of affirmative asylum applications), struggle to 
meet their basic needs in their initial post-arrival period.42

Asylees Cannot Receive Reception and Placement Services; the Government 
Does Not Guarantee Case Management Support for Asylees

Every year, the Department of State enters a cooperative agreement with 
each of the nation’s nine resettlement agencies to provide basic support to 
refugees upon their arrival to the United States. This support, known as Recep-
tion and Placement (R&P), includes both material assistance (e.g., furniture 
and toiletries) and personal assistance in the form of case management.43 
Having an assigned case manager proves invaluable as refugees adjust to life 
in a foreign country and navigate the nation’s byzantine systems for public 
benefits and other administrative processes. The R&P Program provides a 
per capita grant of $2,175 for each refugee resettled by a local resettlement 
agency affiliate.44 The government does not provide for a similar baseline 
form of case management for asylees. In part as a result, it also does not 
provide sufficient funding to resettlement agencies to serve asylee clients.45 
This discrepancy extends to follow-to-join cases: unlike refugees, asylees who 

Figure 1. Asylees Accessing ORR Benefits and Services
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join family members in the United States following a derivative petition do 
not receive R&P benefits.46

Asylees Do Not Receive Electronic I-94 Forms

With certain exceptions, Customs and Border Protection (CBP) tracks 
and provides proof of the arrival of individuals who are not U.S. citizens or 
lawful permanent residents by means of the Form I-94 Departure/Arrival 
Record. For refugees and asylees, a Form I-94 demonstrates legal status and 
work authorization, necessary for all sorts of critical forms of integration: 
it may be required at the local Department of Motor Vehicles to apply for 
a driver’s license, for example, or a potential employer may request to see it 
during the hiring process. Upon the arrival of a refugee to the United States, 
CBP automatically creates an electronic Form I-94.47 Thereafter, refugees 
may access their Form I-94 anytime through the CBP website. In contrast, 
the government does not automatically create a Form I-94 for asylees, nor 
does it issue asylees electronic Form I-94s. Instead, asylees who receive status 
from an immigration court generally must make an appointment with their 
local USCIS office to request a paper Form I-94 in person.48 Not all asylees 
are aware of the need to make this appointment, and even those who are 
aware may not know how to do so, or which documents they may need to 
bring to the appointment.49 As such, many asylees never apply for or receive 
the form. Without it, asylees often struggle to demonstrate their immigration 
status to government employees when applying for benefits or when seeking 
employment. 

Unlike Refugees, Asylees Must Pay Filing Fees, and Do Not Automatically 
Receive Fee Waivers, When Seeking Lawful Permanent Residency

Section 209 of the Immigration and Nationality Act (INA) mandates that 
refugees file an adjustment of status (green card or lawful permanent residency) 
application one year after their arrival in the United States. Refugees automati-
cally receive a fee waiver when submitting adjustment of status applications; 
in practice, they do not need to pay the fee that most other applicants must 
pay when adjusting status. Asylees adjust status under section 208 of the INA 
and, in contrast to refugees, are required to pay this filing fee. Fee waivers are 
available to asylees, but they are an imperfect solution: navigating the system 
of fee waivers is difficult, and concerns about being deemed a “public charge” 
discourage many asylees from applying for fee waivers, despite the fact that 
the public charge rule does not apply to asylees.50 Many asylees delay apply-
ing for adjustment of status or choose not to adjust status simply because 
of the high cost associated with doing so.51 Not adjusting status means that 
these individuals have fewer rights in the United States, may be vulnerable to 
removal proceedings, and do not progress toward citizenship.
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Analyzing These Discrepancies

As the opening of this section describes, the United States assumed 
international legal obligations to afford certain rights to all refugees, includ-
ing asylees, by signing the 1967 Protocol to the 1951 Convention. It later 
incorporated these obligations into federal law through the 1980 Refugee 
Act. In its treatment of asylees, however, the U.S. government fails to meet 
certain of these minimum obligations. First, though the Convention dictates 
that signatory nations treat all refugees “as favorabl[y] as possible” with regard 
to public relief, public education, and other public services, the United States 
does not meet this standard for asylees.52 Assuming, for the sake of argument, 
that the United States meets this standard for resettled refugees, any treatment 
of asylees inferior to what resettled refugees receive would mean a violation 
of that standard. With regard to public relief, asylees clearly receive inferior 
treatment to resettled refugees—the government does not adequately inform 
asylees of the social services available to them, and it does not provide enough 
funding to service providers to serve every asylee. Second, the United States 
fails to sufficiently facilitate the path to naturalization for asylees. As noted 
previously, the government does not automatically extend fee waivers to asylees 
seeking to adjust status (the treatment it extends to refugees), thus falling short 
of the standard established by the Convention, to “reduce as far as possible 
the charges and costs of such proceedings.”53 Third, and finally, the United 
States does not accomplish one of the core objectives of the Refugee Act: “to 
provide comprehensive and uniform provisions for the effective resettlement 
and absorption of those refugees who are admitted.”54 There is tremendous 
variation in how asylees are linked to services: for example, some states fund 
asylee outreach coordinators to connect asylees to integration support, while 
other states do little to no outreach to asylees; some USCIS asylum offices 
host benefits orientations for new asylees, while some do not. This variation 
is representative of the nation’s haphazard, patchwork approach to the inte-
gration of asylees.55 In the following section, this article considers how that 
patchwork developed, interrogating the political motivations that underlie it 
and have allowed it to persist without much scrutiny. 

What Underlies the Disparate Treatment of Refugees  
and Asylees?

Asylees are refugees, yet they do not receive the support to which refu-
gees are entitled and that resettled refugees receive. How did this service gap 
develop in the 40 years following the passage of the Refugee Act, and why 
has it persisted for so long? This section moves from the descriptive to the 
theoretical, arguing that various political motivations underlie the failure of 
the United States to adequately support asylees. Over the past 40 years, three 
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such motivations—neoliberalism, deterrence, and racism—have served to 
justify and mask this failure. These political motivations represent a betrayal 
of the nonpartisan, humanitarian ideals that animated the Refugee Act. 

Neoliberalism

In January of 1986, ORR published regulations codifying its commitment 
to supporting asylee clients.56 Despite the publication of these regulations, 
asylees, because of certain eligibility requirements, remained largely unable to 
access ORR-funded benefits for the remainder of the millennium.57 Indeed, the 
issue of asylee integration received relatively little attention until the late 1990s. 
Many of the relevant stakeholders, from asylum seekers to legal advocates 
to NGO employees, were preoccupied with two major immigration-related 
developments of the Reagan era: amnesty—more than three million undocu-
mented individuals received legal status following the 1986 Immigration 
Reform and Control Act—and the development of the nation’s nascent asy-
lum system. In 1996, however, the passage of the Illegal Immigration Reform 
and Immigrant Responsibility Act (IIRIRA) and the Personal Responsibility 
and Work Opportunity Reconciliation Act (PRWORA, known popularly as 
welfare reform) put the issue of asylee integration on ORR’s radar. IIRIRA 
and PRWORA prompted the Department of Health and Human Services to 
form a working group focused on immigrants’ access to benefits.58 ORR then 
drafted State Letters #00-12 and #00-15, which it published in the summer of 
2000. These letters moved the start date of asylees’ benefit eligibility windows 
to their asylum grant dates, thereby enabling most asylees to access ORR-
funded benefits for the first time.59 The authors of State Letter #00-12 cited 
IIRIRA, and particularly the one-year bar to asylum it established,60 as their 
impetus. Because of the one-year bar, they wrote, asylum seekers had begun to

[m]ove through the asylum process much more quickly and, as a 
result, [be] granted asylum much sooner after their arrival than in 
previous years. These early months after the grant of asylum are criti-
cal, as asylees attempt to find work, adapt to their new culture and, 
in many cases, bring their families from countries at war and from 
other unsafe situations.61 

Agency staff thus felt it was necessary for the agency to ensure asylees had 
additional support.

The language of this State Letter is slightly misleading—IIRIRA did 
not introduce the need for asylees to “find work, adapt to their new culture, 
and . . . bring their families.” What, then, might account for the 14-year gap 
between ORR’s formal statement of intent to serve asylees and the publication 
of a state letter enabling the agency to do so at scale? Competing priorities, as 
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suggested in the previous paragraph, are part of the answer. So too is ideology. 
The Reagan and Clinton years saw a turn away from the Great Society of the 
1960s and 1970s toward neoliberalism, an ideology that promoted deregula-
tion, privatization of government services, and the general atomization of 
society.62 Soon after his election, President Reagan initiated a decades-long 
campaign to dismantle the social safety net. The United States’ resettlement 
program developed in this political and ideological context, and, unsurpris-
ingly, efforts to expand services for various refugee populations repeatedly 
met strong resistance in the 1980s.63 At the time, ORR’s budget was, in the 
words of a former Director of the Office, “a refugee budget”—that is, one 
equipped to support the resettlement program and nothing more.64 Expanding 
services to asylees would have required additional appropriations, an almost 
unimaginable proposition in this context. 

Today, 40 years after the passage of the Refugee Act, neoliberalism con-
tinues to cloak the United States’ failure to support asylees. The Refugee Act 
charges ORR with helping refugees become economically self-sufficient as 
quickly as possible,65 and ORR has thus often defined successful integration 
as ceasing to receive public benefits.66 This neoliberal mandate to focus on 
self-sufficiency and minimize the role of the state has helped obscure the fail-
ure of the United States to support the integration of asylees. A framework 
that defines successful integration as ceasing to receive public support cannot 
adequately understand the struggles and successes of asylees, a population 
that generally has not received such support. The fact that asylees generally 
do not access public benefits does not mean that asylees neither want nor 
need support. As previously noted, low access rates stem largely from barriers 
to access, not from the successful integration of asylees. In fact, the arduous 
route to securing asylum status often prevents asylees and their families from 
integrating successfully. Detention, legal fees, filing fees, social isolation, the 
costs of family members’ travel following a derivative petition,67 and living 
for months in the United States without valid work authorization take an 
economic and psychological toll on many asylees. The nation’s resettlement 
infrastructure largely ignores this reality, however. Indeed, the neoliberal focus 
on self-sufficiency that underpins this infrastructure obfuscates the extent to 
which asylees struggle even after positive adjudication of their asylum claims.

Deterrence

In the decades since the passage of the Refugee Act, the United States 
has gradually transitioned from a refugee regime based on the protection of 
human rights to one based on skepticism of the legitimacy of claims and deter-
rence.68 The Trump administration nakedly accelerated this transition. Through 
the expansion of immigration detention, the separation of children from 
their parents at the border, metering, the “Migration Protection Protocols” 
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program, various other policy measures, and the persistent public denigration 
of immigrants and asylum seekers, the administration intentionally made the 
experience of seeking asylum difficult, in part to discourage would-be asylum 
seekers from traveling to the United States.69 Theorization of the deterrence 
paradigm tends to focus on the ways in which states deter individuals from 
accessing legal protection.70 From the perspective of an individual migrant, 
however, deterrence can encompass far more, including both the affective 
experience of seeking asylum—consider the racism and xenophobia President 
Trump stoked71—and the physical, social, and economic costs seeking asylum 
exacts on asylum seekers. Understood in this broader manner, the deterrence 
paradigm can help make sense of the United States’ treatment of asylees and 
flawed approach to asylee integration in two principal ways. 

The first of these is perhaps obvious: barriers to the integration of asylees 
discourage other migrants from seeking asylum. In June of 2020, DHS pro-
posed an administrative rule severely restricting asylum seekers’ access to work 
authorization. The Department justified this rule, which went into effect on 
August 25, 2020, by citing its purported need to “maintain the very integ-
rity of the asylum system” and noted that the rule would “take all necessary 
measures to create disincentives to come to the United States.”72 It is unlikely 
DHS or other agencies would similarly publicly cite a desire to deter migra-
tion when restricting access to benefits for asylees who have already proven 
the legitimacy of their claims. Regardless, such postadjudication restrictions 
have the same effect: making life incredibly difficult—creating “disincentives,” 
per DHS—and thus deterring as many migrants as possible from coming to 
the United States, including persecuted people who would qualify for and 
ultimately win asylum. 

In addition to this more standard function of the deterrence paradigm, the 
paradigm also creates a psychological environment in which many immigrants 
fear any interaction with the government. As such, barriers before, during, 
and after adjudication of asylum claims—the trauma of crossing the border 
and/or being in detention, the trauma of an asylum interview, restrictions on 
work authorization, the costs of adjusting status, and so forth—function as 
links in a long deterrent chain, one that includes everything from detention 
to surveillance to public charge. This chain presents a psychological barrier 
to asylees who are eligible to receive public support. Why would an asylee 
turn to a government that has traumatized them and demonized people like 
them for support?

Racism and the Narrative of the Bad Immigrant

Soon after the passage of the Refugee Act, advocates began decrying 
discrimination by race and national origin in the asylum system. In a 1984 
article, for example, lawyer and refugee advocate Arthur C. Helton cited the 
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ease with which individuals fleeing Communist regimes in the 1980s received 
asylum and the difficulty those fleeing U.S.-allied countries, like junta-led El 
Salvador, faced in doing so.73 Concurrently, government actors began noticing 
that asylum applicants within the United States faced far harsher screening 
standards than refugees overseas did.74 The chorus of voices leveling similar 
criticisms has only swelled since. This section builds on this set of criticisms, 
arguing that discrimination by race and national origin has shaped not just the 
granting of status but the provision of social services and other benefits as well. 

A long-standing trope in U.S. immigration policy and discourse is the 
good immigrant/bad immigrant binary, which classifies immigrants as either 
hardworking and deserving or freeloading and unworthy.75 Bad immigrants 
tend to represent racial groups that white power structures deem undesir-
able, like Eastern European Jews in the 1920s or Latinos in the twenty-first 
century.76 The government has frequently turned to this trope to justify the 
punishment of immigrants, including asylum seekers and asylees, “who do 
things the wrong way.”77 Today, in the context of humanitarian immigration 
to the United States, “doing things the wrong way” often means seeking 
asylum defensively. Government officials have deployed the racist, dehuman-
izing rhetoric and logic long applied toward Latinx “illegal” immigrants to 
defensive asylum seekers as a whole.78 This rhetoric and logic, in turn, have 
helped standardize patterns of discrimination against all asylees.

In June of 2007, USCIS published a final rule adjusting the fees for immi-
gration benefit applications and petitions. The agency, which opted to exempt 
refugees from filing fees for adjustment of status applications but chose to 
continue to charge fees to asylees for adjustment of status applications, invoked 
a version of the good immigrant/bad immigrant binary when issuing its rule: 

While refugees have been affirmatively invited by the United States 
Government to come to the United States for permanent resettlement, 
asylees have sought admission of their own accord and requested to be 
allowed to stay. While USCIS agrees that both asylees and refugees 
should receive full protection from persecution, it is a reasonable 
policy choice to be more generous in awarding immigration benefits 
to those who are invited.79

What made this choice “reasonable” was not the different needs or financial 
situations of refugees and asylees. Instead, it was the fact that refugees had 
been invited, something that, by definition, asylum seekers cannot be. The 
rule applied an unfair, unwarranted stigma to asylees, impeding their ability 
to adjust status and eventually become citizens.80

With this rulemaking, the federal government used a racist trope to justify 
its decision to discriminate against asylees. Unsurprisingly, this rulemaking, 
like the various other restrictions on asylees’ access to integration support 
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described in this article, has had racially disparate effects as well. Individuals 
from Central and South America constitute less than 5 percent of the individu-
als admitted through the resettlement program between FY 2008 (the first full 
fiscal year following this rule’s implementation) and FY 2018 (the most recent 
year for which this nationality data is available) but make up approximately 
25 percent of those granted asylum in this period.81 As such, this rule has 
disproportionately benefited refugee populations not from Central and South 
America, leaving behind, for example, asylees who fled oppression in Venezuela 
or the violence of las maras (transnational gangs) in the Northern Triangle.

The decision to charge asylees to adjust status fits into a history of dis-
crimination against Central American asylum seekers82 and into a pattern 
of racially motivated restrictions on immigrants’ access to benefits.83 The 
cumulative effect of disparities like that related to adjustment of status fees 
has been to foster de facto discrimination by national origin and create two 
categories of refugees—one with full access to integration support and one 
without. Such discrimination violates both the letter and spirit of the 1951 
Refugee Convention, the 1967 Protocol to the Convention, and the 1980 
Refugee Act. Moreover, this discrimination has left the United States’ protec-
tion infrastructure hamstrung by hemispheric bias, ill-equipped to respond to 
contemporary refugee pressures in the Americas. According to a recent report 
from the National Conference on Citizenship and the Penn Biden Center for 
Diplomacy and Global Engagement, there is a “growing mismatch between 
the populations currently prioritized for resettlement and the most pressing 
refugee pressures in the region . . . . [A]pproximately 30,000 people from the 
Latin America and Caribbean region will be in need of resettlement in 2021, 
with over five million refugees and migrants currently fleeing Venezuela by 
the beginning of 2020 and more than 380,000 refugees fleeing the Northern 
Triangle countries in 2019.”84 Just as there is a growing mismatch between the 
refugees abroad in need of support and those the United States prioritizes for 
resettlement, so too is there a growing mismatch between the refugees within 
the United States in need of assistance and those to whom the government 
provides adequate integration support. 

Policy Recommendations 

In the decades since the passage of the Refugee Act, neoliberalism, 
deterrence, and racism have contributed to the development of a patchwork 
approach to asylee integration that fails to meet the needs of asylees and falls 
short of the United States’ legal obligations from the 1951 Convention, the 
1967 Protocol, and the 1980 Refugee Act. This section offers a series of policy 
prescriptions aimed at meeting the needs of asylees and positioning the United 
States to fulfill the aforementioned obligations.85 
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Reimagine What Happens After a Grant of Asylum

The arrival and integration of a refugee requires the coordination of multiple 
federal agencies. DHS, the Department of State, HHS, and their grantees work 
together to coordinate refugee health screenings, create electronic Form I-94s, 
provide benefits, and more following a refugee’s arrival to the United States. Such 
coordination is lacking for asylees, however. DHS, EOIR, and ORR should work 
together to ensure newly granted asylees automatically receive proof of status and 
access to the benefits to which they are entitled. DHS should move to providing 
all asylees an electronic Form I-94 automatically following an asylum grant or 
the approval of an I-730 Petition for Refugee/Asylee Relative.86 Furthermore, 
EOIR, USCIS, and ORR should collaborate to notify asylees of the supports 
available to them, and they should do so in the preferred language of asylees. 

If USCIS or EOIR were to notify ORR automatically upon the granting 
of an asylum application, ORR could coordinate with state refugee coordina-
tors and local resettlement agency staff to contact that person, answer any 
questions they may have about their new status, and let them know about the 
integration support to which they are entitled.87 This sort of coordination would 
enable every asylee to learn about and apply for the various supports available 
to them. Moreover, such coordination would dramatically reduce the amount 
of staff time and resources resettlement agencies and state governments need 
to invest in conducting outreach to asylees. Even for asylees not interested in 
support, this model would still prove beneficial: should a new asylee eventually 
have a question about adjusting status, for example, or filling out the FAFSA 
(Free Application for Federal Student Aid) form for higher education, verifying 
employment authorization, or another related topic, they would have a trusted 
resource to contact for advice.

Reimagining the postadjudication experience would require developing 
informational resources for asylees. As described previously, no centralized 
resource exists with information on asylee benefits or how to access them. To 
ensure asylees have the information they need, and to comply with the “com-
prehensive and uniform” language of the Refugee Act, ORR should re-fund the 
National Asylee Information and Referral Hotline and award funding for an 
accompanying website.88 Currently, each of the nation’s immigration courts and 
asylum offices provides different amounts of information about integration sup-
port, an approach far from uniform. By creating a national resource and working 
with DHS and EOIR to promote it, ORR can ensure every asylee nationwide 
has the same ability to access information related to integration supports. 

ORR should also create a standalone, user-friendly document regarding 
the support available after an asylum grant and work with USCIS and EOIR 
to distribute this document to all new asylees. This document should include 
text in multiple languages, graphics (to ensure asylees who are not fully literate 
can also access this information), and clear, concise explanations of the various 
forms of integration support available to asylees. The document should also 
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direct readers to the re-funded national hotline for guidance on how to access 
this support. Asylum is a federally recognized status, so asylee outreach requires 
federal solutions.89 

To the Extent Possible, Extend Asylees the Same Treatment and 
Support as Refugees; Allocate Sufficient Funding to the Relevant 
Agencies to Make This Possible

As the second part of this article details, resettled refugees receive various 
benefits that asylees do not. The government should move to provide asylees 
the same treatment resettled refugees receive. First, USCIS should review its 
fee schedule and identify any discrepancies between what refugees are required 
to pay and what asylees are required to pay for filings. The agency should then 
eliminate these discrepancies, extending the favorable treatment refugees receive 
to asylees. For example, as discussed earlier, USCIS should grant automatic fee 
waivers to all asylees adjusting status, the treatment it affords to refugees. 

Second, ORR should extend a program equivalent to Reception and 
Placement (R&P) to asylees following an asylum grant or the approval of an 
I-730 Petition for Refugee/Asylee Relative.90 Although ORR currently offers a 
number of case management programs in which asylees may enroll, there is no 
guarantee that resettlement agency affiliates will have sufficient capacity, staff, 
and resources to provide adequate case management to every asylee who requests 
assistance. There is also no actual obligation that affiliates serve asylee clients. 
In collaboration with resettlement agency affiliates that serve large numbers 
of asylees and asylees themselves, ORR should devise an asylee-specific case 
management program, equivalent to R&P, and provide sufficient funding to 
resettlement agencies to ensure that every asylee who wishes to do so can access 
case management. ORR’s program for asylees should include remote service 
offerings for individuals who live outside of the service areas of resettlement 
agency affiliates and expanded financial support for low- and moderate-income 
asylees in the post-grant period. Moreover, the design of this program should 
reflect the lived experience of asylees to inform best practices for integration 
for future asylees. Lastly, this program should also compel resettlement agen-
cies to provide culturally and linguistically appropriate services; agency staff 
should receive training in the asylum process and, whenever possible, speak the 
language of asylee clients. 

Compile More, and Better, Data on Asylees’ Experiences

Given the tens of thousands of people who receive asylum annually, 
establishing an R&P-like program for asylees will likely require Congress to 
appropriate significantly more funds to ORR. Securing this appropriation may 
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require substantial political capital because of misguided beliefs about refugees 
and asylees’ use of public benefits. Unfortunately, however, no entity—not 
ORR, nor any resettlement agency, nor any academic institution—has con-
ducted sufficient research to demonstrate the return on this kind of investment, 
namely, the significant contributions that asylees make to this country. An 
HHS study found that refugees brought in $63 billion more in government 
revenues over the period from 2007 to 2017 than they consumed (in terms of 
expenditures on public benefits).91 A similar study showcasing the significant 
contributions made by asylees could help bolster efforts to establish an R&P-
like program for asylees. 

Every year, ORR conducts a survey of refugees as part of its annual report 
to Congress. ORR should add asylees to this survey to gauge the efficacy of 
their programs for asylees and further establish asylees’ personal and economic 
contributions to the nation. Although expanding the survey may be logisti-
cally difficult (ORR may need to collaborate with USCIS to obtain asylees’ 
contact information), it should not prove legally complicated: the relevant 
statutory language offers sufficient leeway for ORR to be able to issue a state 
letter announcing its intent to add asylees to future surveys.92 In conjunc-
tion with an updated agreement with the survey’s implementing partner (in 
recent years, the Urban Institute), such a letter should suffice to add asylees 
to the survey. In addition, given the lack of research on asylee integration, 
ORR should also commission several separate, longitudinal studies of asylee 
integration in select locales. These reports would enable the agency to refine 
its understanding of asylee-specific needs and challenges and thereby improve 
its case management offerings for asylees. 

Beyond expanding the annual survey and commissioning longitudinal 
surveys, the government should also regularly publish accurate, localized data 
on asylum determinations, asylee adjustments of status, and other data points 
of concern. In conjunction with the DOJ and HHS, DHS should improve its 
annual flow reports by adding additional data related to asylum seekers and 
asylees.93 These agencies should also collaborate to develop a public forum to 
share this data on a regular basis. Such a forum will ensure the impartiality of 
the country’s asylum program and allow the government, asylees, attorneys, 
and other advocates to identify improvements needed to the nation’s system 
of asylee integration.94 

Conclusion

At the time of writing, the nation’s asylum system is in a precarious posi-
tion. The coronavirus pandemic has forced USCIS and EOIR to shutter their 
doors and postpone most interviews and hearings, worsening the country’s 
already shameful backlog. The Trump administration attempted to use the 
pandemic as a pretext to apply a categorical ban on asylum seekers for “public 
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health” and “security” reasons.95 Meanwhile, other recently published rules 
and regulations would make both obtaining asylum and living in the United 
States during the asylum-seeking process far more difficult.96 In the context 
of this crisis, recommendations aimed at facilitating the long-term integration 
of asylees may seem ill timed and ill advised. Yet these recommendations are 
critical to the current moment: a maximally optimal outcome—in this context, 
a future in which every humanitarian immigrant has the support they need 
to integrate successfully in the United States—must inform the response to 
the Trump administration’s efforts to dismantle the asylum system. To work 
effectively within the world as it is, we must have a vision of the world as it 
might be.

According to UNHCR, there were nearly 80 million displaced people 
by the end of 2020, almost double the figure from 10 years prior.97 Climate 
change, economic instability, war, and political crises across the globe suggest 
that refugee crises will only intensify over the next decade. Like other host 
nations, the United States should help resettle as many refugees through the 
formal resettlement process as it can. It must also expect that many forcibly 
displaced people will arrive to the United States outside of the refugee resettle-
ment process and make claims for asylum. When they do, the government 
should recognize these individuals as the refugees they are, providing the 
support necessary to help them integrate successfully and allowing them to 
weave their cultures, their resilience, and their stories into the national fabric, 
the shared garment of our destiny.
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Presence Requirement and Failure to Protect 
Trafficking Survivors
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Abstract: U.S. Citizenship and Immigration Services (USCIS) has failed to 
protect trafficking survivors applying for T nonimmigrant status by changing 
its interpretation of the T visa’s “physical presence” requirement. The article 
reviews the history of the Trafficking Victims Protection Act (TVPA), which 
Congress passed to provide humanitarian protection to foreign-born traffick-
ing survivors and encourage them to cooperate with law enforcement, and 
T visa regulatory requirements. The authors conclude that USCIS’s recent 
interpretation of the physical presence requirement conflicts with the TVPA’s 
statutory history and existing T visa regulations. Further, USCIS’s misinter-
pretation of the physical presence requirement combined with other policies 
enacted by the Trump administration has curtailed protections for trafficking 
survivors, and the authors advocate for a reversal of these changes under the 
Biden administration. 

Introduction

The Trump administration enacted sweeping changes making it harder for 
foreign-born trafficking survivors to obtain legal status in the United States 
and discouraging trafficking survivors from reporting crimes. One such change 
involved a sudden and abrupt shift in the U.S. Citizenship and Immigration 
Services’s (USCIS) interpretation of the “physical presence” requirement of 
the T  visa, a nonimmigrant visa that provides legal status to foreign-born 
human trafficking survivors.

Under the Trafficking Victims Protection Act (TVPA) and federal regula-
tions, applicants for T visas must prove not only that they are victims of traf-
ficking, but also that they are “physically present in the United States . . . on 
account of such trafficking,”1 among other requirements. Prior to the Trump 
administration, USCIS interpreted the “physical presence” requirement broadly 
and generally found that trafficking survivors satisfied this requirement so 
long as the applicants had been subjected to trafficking in the United States 
in the past and had not left the United States since escaping or being liber-
ated from their traffickers. However, under the Trump administration, USCIS 
changed its interpretation of the physical presence requirement with no public 
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announcement or warning. The agency began denying T visa applications if 
more than a few years had passed since the applicant had escaped the traf-
fickers before applying for a T visa, despite the absence of any explicit T visa 
filing deadline in the TVPA or federal regulations. 

One case illustrates the impact of this narrow interpretation of the physical 
presence requirement. Anita2 fled gender-based violence in her home country 
of Honduras in 2000 and sought protection in the United States. She worked 
as a waitress in a restaurant from 10 a.m. until 2 a.m. without breaks and was 
only paid with tips. The manager of the restaurant was physically, verbally, 
and psychologically abusive. Anita was barred from leaving the restaurant for 
any reason, and her every move was monitored throughout the day. Anita’s 
manager threatened to call the police and have her deported if she did not 
obey him. New to the United States, Anita did not know anyone outside of 
the restaurant, could not speak English, and was terrified. Anita escaped the 
constant abuse of her employers with the help of a customer in 2001. 

For the next 16 years, Anita scraped together a living while struggling 
with the lasting mental and physical effects of having been subjected to labor 
trafficking. Anita had never heard the term “human trafficking,” and, even 
though she sought assistance from two immigration lawyers, she was not 
identified as a trafficking survivor3 for many years. She lived in constant fear 
of being deported by immigration officials. She struggled with post-traumatic 
stress disorder (PTSD), depression, and anxiety, but had not previously heard 
of these illnesses and was unaware of available mental health services.

In 2017 Anita sought legal assistance at Ayuda, an organization that pro-
vides immigration legal representation in the Washington, DC, metropolitan 
area, and was identified as a labor trafficking survivor.4 That same year, Anita 
reported her traffickers to the police, participated in an investigation, and 
sought protection from USCIS by applying for a T visa. However, while Anita’s 
T visa application was pending, USCIS began narrowing its interpretation of 
the physical presence requirement and denying relief to applicants who did not 
come forward for several years after the trafficking occurred. USCIS denied 
Anita’s application, leaving her undocumented, at risk of being put in removal 
proceedings, and vulnerable to future abuse and exploitation.

USCIS’s change in interpretation has affected trafficking survivors nation-
wide. Appeals to the Administrative Appeals Office (AAO) involving the physi-
cal presence requirement rose sharply5 following this change in interpretation, 
amounting to nearly one-half of all T visa appeals in 2020. Additionally, there 
is at least one recent federal court case contesting USCIS’s changed interpreta-
tion of the physical presence requirement, claiming it constitutes an unlawful 
interpretation of regulations.6 

Despite the drastic impact of this change, little has been written about it. 
This article aims to create awareness of USCIS’s harmful misinterpretation of 
the physical presence requirement and advocate for USCIS, and the Depart-
ment of Homeland Security (DHS) more broadly, to realign its interpretation 
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of the physical presence requirement with the federal regulations and the 
TVPA. First, this article will provide background on the TVPA, which cre-
ated the T visa to protect foreign-born trafficking survivors and encourage 
their cooperation with law enforcement. Second, drawing from extensive 
experience representing T visa applicants and an analysis of AAO decisions, 
the article will demonstrate how USCIS has been interpreting the physical 
presence requirement in a way that is contrary to the plain language of the 
regulations and conflicts with the intent of the TVPA. Third, the article will 
describe how, in tandem with other policies implemented under the Trump 
administration, USCIS’s change in interpretation has curtailed protections for 
trafficking survivors and hindered law enforcement’s ability to investigate and 
prosecute trafficking cases.7 Finally, the article will explain that, despite a hand-
ful of promising nonprecedential AAO decisions regarding this requirement, 
appealing to the AAO is not a viable or realistic option for most trafficking 
survivors. As a result of these legal hurdles, trafficking survivors nationwide 
are frequently being denied protection or are discouraged from applying for 
protection in the first place.

Background of the TVPA and T Visa

In 2000, Congress created the T visa as part of the TVPA, a comprehensive 
piece of bipartisan legislation that sought to fight sex and labor trafficking both 
in the United States and abroad.8 The TVPA was passed on the heels of and 
mirrored the primary international legal protection against trafficking, The 
Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially 
Women and Children [hereinafter, Palermo Protocol],9 which was adopted by 
the United Nations in 2000 and entered into force in 2003.10 Both the TVPA 
and the Palermo Protocol adopted a three-pronged approach (often called 
the “3 P approach”) to fight trafficking: prosecution of traffickers, protection 
of victims, and prevention of trafficking.11 In line with this three-pronged 
approach, the main provisions of the TVPA and its subsequent reauthoriza-
tions include: increased criminal penalties for traffickers,12 financial assistance 
and case management services for survivors from the Department of Health 
and Human Services (HHS),13 the creation of the T visa as an immigration 
remedy for foreign-born trafficking survivors, and a private right of action 
for trafficking survivors.14

The creation of the T visa was a crucial part of Congress’s strategy to 
encourage cooperation between foreign-born trafficking survivors and law 
enforcement agencies (LEAs). Congress recognized that foreign-born indi-
viduals were vulnerable to trafficking due to their unfamiliarity with U.S. 
laws, inability to speak English, and isolation; however, because of their fear 
of immigration enforcement, foreign-born trafficking survivors often feared 
reporting to LEAs and seeking critical assistance when they were victimized.15 
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In response to this problem, Congress created the T visa as a legal remedy to 
provide legal status to trafficking survivors who cooperate with LEAs.16 

The T visa provides four years of nonimmigrant status and a path to 
permanent residency for the principal trafficking survivor and certain family 
members. To be eligible for a T visa, the applicant must demonstrate that 
he or she: (1) was a victim of a “severe form of trafficking,” as defined in the 
TVPA, which includes both sex and labor trafficking;17 (2) is physically pres-
ent in the United States on account of trafficking; (3) has not unreasonably 
refused to cooperate with an LEA, with limited exceptions; and (4) would 
“suffer extreme hardship involving unusual and severe harm upon removal.”18 
The TVPA defines a “severe form of trafficking” as:

sex trafficking in which a commercial sex act is induced by force, 
fraud, or coercion, or in which the person induced to perform such 
act has not attained 18 years of age; or . . . the recruitment, harboring, 
transportation, provision, or obtaining of a person for labor or services, 
through the use of force, fraud, or coercion for the purpose of subjec-
tion to involuntary servitude, peonage, debt bondage, or slavery.19 

Subsequent reauthorizations of the TVPA have consistently expanded the group 
of potential applicants eligible for T nonimmigrant status.20 The TVPA places 
an annual cap of 5,000 visas per year—a cap that has never been reached.21 

The T visa is very advantageous compared to other forms of immigration 
relief. Prior to the Trump administration, the processing time for T visas was 
between six months and a year—much shorter than for most other types of 
relief.22 Unlike with the U visa, the annual cap of 5,000 visas has never been 
met, resulting in much faster processing times. Additionally, upon approval of 
their T visa application, T visa recipients become eligible for a host of public 
benefits that allow them to stabilize and heal from the trauma of trafficking. 
T visa holders can apply to adjust their status to lawful permanent residence 
either after three years in T nonimmigrant status or after receiving an attorney 
general certification that the investigation or prosecution is complete; as a 
result of this provision, many T nonimmigrant recipients can apply for their 
residency just a few months after receiving their initial T visa, which provides 
another source of long-term stability.

Since the TVPA’s inception, both scholars and practitioners have lamented 
how the humanitarian goals of the TVPA23 have been hindered by the U.S. 
government’s competing goal of immigration enforcement and by an over-
emphasis on trafficking prosecutions. Several articles have found fault with 
the premise of the T visa altogether, as it limits protections, with few excep-
tions, to survivors who have cooperated with LEAs rather than being a purely 
humanitarian form of relief for all trafficking survivors.24 Other scholars have 
criticized how LEAs tasked with identifying survivors and investigating and 
prosecuting perpetrators have primarily focused on sex trafficking and the idea 
of a “perfect victim,” a stereotypical view “involving a trafficking victim who 
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is under the full control of traffickers . . . for sex work.”25 Finally, and most 
relevant to this article, practitioners and scholars have faulted how immigra-
tion enforcement efforts have continually impeded the humanitarian goals of 
the TVPA, with Jennifer Chacón explaining: 

U.S. immigration law and policy unintentionally helps traffickers 
assert control over victims once those victims are in the United States. 
Unauthorized peoples are more vulnerable to threats because they 
know that efforts to seek legal recourse can result in protracted immi-
gration detention, criminal prosecution, and, of course, removal. The 
legal limbo of unauthorized migrants has left many migrant laborers 
reluctant to report crimes and labor violations.26

Criticism stemming from the competing goals of immigration enforce-
ment and humanitarian protection increased as the Trump administration 
prioritized immigration enforcement to the detriment of trafficking survivors. 
By placing applicants whose cases were denied in removal proceedings, issu-
ing substantially more requests for evidence (RFEs) and denials, and creating 
an overwhelming climate of fear for immigrants, the Trump administration 
both denied protection to many trafficking survivors and deterred others from 
applying for relief and reporting to law enforcement. The Biden administration 
has already taken some initial steps to begin undoing these harms. However, 
without comprehensive immigration reform, it may take years to undo the 
damage inflicted by the Trump administration. Below, the article turns to an 
examination of one of the T visa requirements whose changing interpretation 
by USCIS has resulted in hardships for both trafficking survivors and LEAs. 

Recent Misinterpretation of the Physical Presence 
Requirement

USCIS has quietly undermined the federal regulations and the TVPA 
with its recent interpretation of the physical presence requirement for T visa 
applicants. USCIS has (1) imposed a de facto filing deadline, (2) ignored a 
regulatory change that removed the previous requirement that T visa appli-
cants show they did not have an “opportunity to depart” the United States, 
(3) failed to adopt a trauma-informed approach, and (4) failed to take into 
consideration key provisions of the physical presence requirement. 

USCIS Began Imposing a De Facto Filing Deadline

Under the federal regulations, an applicant for T nonimmigrant status 
is physically present in the United States on account of trafficking when the 
applicant: (1) is present because he or she is currently being subjected to a 
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severe form of trafficking, (2) was liberated from a severe form of trafficking 
by an LEA, (3) escaped a severe form of trafficking in persons before an LEA 
was involved, (4) was subject to a severe form of trafficking “at some point in 
the past and whose continuing presence in the United States is directly related 
to the original trafficking in persons,” or (5) is present on account of having 
been allowed entry into the United States for participation in investigation 
“or judicial process associated with an act or perpetrator of trafficking.”27 

USCIS previously interpreted the physical presence requirement more 
broadly. If the trafficking occurred in the United States and the trafficking 
survivor had not left the United States since the trafficking occurred, USCIS 
would generally find that the applicant satisfied the physical presence require-
ment.28 However, since 2018, USCIS has issued RFEs and denials based on 
the physical presence requirement in many cases when the trafficking survivor 
applied for a T visa more than a few years after escaping their trafficker. This 
interpretation is at odds with both the regulations and the TVPA.

Without any notice or opportunity to comment, USCIS began impos-
ing a de facto filing deadline despite the absence of any such deadline in the 
TVPA or the federal regulations. Trafficking survivors who had escaped or 
were rescued from their traffickers more than a few years before filing a T visa 
application frequently began receiving RFEs and denials in which USCIS 
questioned whether the applicants were physically present on account of 
trafficking because of the length of time that had passed before applying for 
relief.29 Additionally, in many RFEs and denials, USCIS has inserted ultra vires 
language. For example, RFEs have incorrectly stated that federal regulations 
require the trafficking survivor to have been “recently liberated by an LEA” 
to meet the physical presence requirement, although federal regulations only 
state that the person needs to have been “liberated by an LEA,” without any 
time limits or qualifiers.30 

USCIS’s actions in these cases contradict existing law and federal regula-
tions. Congress specifically did not include a statutory filing deadline when 
creating the T visa. Moreover, DHS initially included a filing cutoff date for 
T visa applications in the regulations but intentionally removed the cutoff 
date in 2017 in order to make protections more available to survivors.31 Fed-
eral regulations previously required adults who were victims of trafficking 
prior to October 28, 2000, to file their T visa application before January 31, 
2003, unless there were exceptional circumstances.32 In removing this cutoff 
date, DHS sought to make it easier for trafficking survivors who had been 
victimized several years in the past to obtain immigration relief; instead, the 
opposite has occurred.

Cases like Adele’s illustrate this problem. Adele came to the United States 
as a domestic worker for a foreign dignitary in the 1990s. After Adele arrived 
in the United States, her employer withheld her passport, prevented her from 
leaving the home, and forced her to work for 14 hours per day for only $200 
per month. Adele sought legal protection in 2016, prior to the change in the 
federal regulations, and was concerned about applying due to the cutoff date. 
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However, she decided to apply for a T visa after DHS removed this require-
ment, as it appeared that she then qualified for relief. Now, given USCIS’s 
imposition of a de facto filing deadline, she has received an RFE regarding 
physical presence and is nervously awaiting a final decision in her case. 

Although DHS Removed a Requirement That Applicants 
Show They Did Not Have the “Opportunity to Depart” the 
United States, USCIS Instead Began Heavily Scrutinizing Why 
Applicants Had Not Left the United States After Leaving Their 
Traffickers

Under the Trump administration, USCIS ignored another regulatory 
change that was intended to make it easier for T visa applicants to satisfy the 
physical presence requirement. Prior to 2017, the federal regulations required 
applicants who had escaped their traffickers before an LEA became involved 
to demonstrate that they had not had an “opportunity to depart” the United 
States or a “clear chance to leave.”33 Under the previous standard, USCIS 
could examine “circumstances attributable to the trafficking in persons situa-
tion, such as trauma, injury, lack of resources, or travel documents that have 
been seized by the traffickers” to determine whether the applicant had a “clear 
chance to leave.”34 In new regulations that went into effect on January 18, 
2017, DHS removed the “opportunity to depart” regulatory requirement, 
recognizing in doing so that the requirement was “unnecessary and may be 
counterproductive.”35 

Notwithstanding this change in the federal regulations, which was meant 
to make it easier to qualify for T status, USCIS shortly thereafter began issuing 
an increasing number of RFEs on the physical presence requirement. These 
RFEs seemingly require many T visa applicants—not just those who had 
escaped their traffickers before an LEA became involved—to show they had not 
had an opportunity to depart the United States. USCIS has included language 
in RFEs and denials questioning why T visa applicants lack the resources to 
leave the United States or are unable to leave, despite the regulatory change four 
years ago that specifically removed the requirement to provide such evidence. 

USCIS Has Failed to Adopt a Trauma-Informed Approach in 
Considering Why T Visa Applicants’ Physical Presence in the 
United States Is Directly Related to the Trafficking

In issuing RFEs and denials, USCIS has focused heavily on the fourth 
of the five ways listed in the federal regulations about how applicants can 
demonstrate that they meet the physical presence requirement. Under the 
fourth provision, an applicant will be considered physically present if he or 
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she was subjected to trafficking “at some point in the past and whose continu-
ing presence in the United States is directly related to the original trafficking 
in persons.”36 Drawing from a consideration of the authors’ cases and AAO 
decisions, this section will explore how USCIS has frequently discounted and 
ignored factors like trauma, lack of awareness of services and rights, financial 
insecurity, and access to the U.S. justice system in determining whether traf-
ficking survivors’ continued presence is directly related to the trafficking.37 

Trauma

Trafficking often results in a deep sense of mistrust toward others, which 
may hinder survivors from seeking assistance for many years.38 Trafficking 
survivors are frequently unaware of available mental health services. Lan-
guage and cultural barriers may also delay or prevent trafficking survivors 
from accessing psychological services.39 For example, Anita, discussed in the 
introduction, struggled with PTSD and depression for 16 years due to her 
trafficking victimization until her immigration attorney referred her to a 
therapist for mental health services. However, even though Anita submitted 
a psychological evaluation, a letter from her therapist about her ongoing need 
for treatment, and a letter from her case manager about the trafficking-specific 
social services she receives, USCIS still found that her physical presence in 
the United States was not directly related to the trafficking.

Additionally, instead of recognizing the difficulties trafficking survivors 
face in accessing mental health services, USCIS has instead cast doubt on the 
credibility of trafficking survivors who did not seek mental health services 
for many years after the trafficking. For example, the AAO recently reversed 
a USCIS decision that concluded an applicant’s physical presence was not 
directly related to trafficking, even when the applicant was receiving mental 
health care, because the USCIS director believed the applicant “only sought 
mental health care for the purpose of filing his T application.”40 USCIS 
should consider how trafficking leads to trauma that may delay trafficking 
survivors from filing T visa applications earlier, and how receiving mental 
health services to address trauma that resulted from trafficking is one way a 
survivor may demonstrate they are still in the United States on account of 
trafficking.

Lack of Awareness of Available Services and Rights

Many trafficking survivors do not file for T nonimmigrant status or receive 
trafficking-related services for several years after escaping their traffickers 
because they are unaware of available services and their rights in the United 
States. DHS itself has recognized that trafficking survivors may “not identify 
themselves as a victim.”41 Similarly, a survey of labor trafficking survivors found 
that “[e]ven though labor trafficking victims are afforded protection under 
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US law, victims were not aware that (1) the victimization they experienced 
was labor trafficking, (2) labor trafficking is a crime, and (3) they had rights 
and protections under the law regardless of their immigration status.”42 For 
example, in Anita’s case, she knew that she had been treated wrongly, but she 
was not aware that her employers’ actions were criminal in nature or that there 
were legal protections available to her. 

It is not only trafficking survivors who lack knowledge about available 
services and their rights, but also organizations responsible for identifying 
trafficking survivors, including first responders, social workers, immigration 
attorneys, and even LEAs. Disturbingly, many survivors have reported traffick-
ing to agencies within DHS itself before coming to Ayuda, yet these agencies 
frequently have not referred them to legal or social services. For example, 
several survivors were subjected to labor and sex trafficking by smugglers they 
initially employed to bring them to the United States. Customs and Border 
Protection (CBP) and Immigration and Customs Enforcement (ICE) had 
apprehended these trafficking survivors near the border and either put them 
in removal proceedings or ordered them expeditiously removed. In many of 
these cases, trafficking survivors assisted CBP and ICE with investigating their 
traffickers, yet CBP and ICE never identified them as trafficking survivors 
or referred them to services. When they applied for immigration relief years 
later, USCIS—also within DHS—issued RFEs stating that the individuals 
were no longer physically present on account of trafficking because of the 
intervening years.

USCIS should recognize that a lack of awareness of legal protections in 
the United States may delay survivors from filing a T visa application. Fur-
ther, USCIS should recognize that survivors and even LEAs may not properly 
identify individuals as trafficking survivors, which causes more time to pass 
before an applicant realizes that they may qualify for a T visa. 

Financial Insecurity and Debt

Trafficking survivors often remain in the United States for years after the 
original trafficking due to financial insecurity and debt resulting from traf-
ficking victimization. Many survivors escape their traffickers with nothing 
more than the clothes they are wearing. Other survivors have accrued tens of 
thousands of dollars in debt in order to pay recruitment agencies for jobs that 
never materialized. Instead, these survivors are often forced into other jobs 
where they continue to amass debt to their recruiters and employers. Once 
trafficking survivors have escaped their trafficker, a top priority is generally 
earning money for basic necessities such as food and housing. As a result of 
financial insecurity, “some victims  . . . forgo immigration relief and instead 
remain unauthorized and move to wherever they could find work.”43 

However, USCIS frequently does not consider how “chronic financial 
insecurity characterizes formerly trafficked persons’ lives in the US not only in 
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the short term, but also years into their resettlement.”44 For example, a recent 
AAO decision reversed USCIS’s decision that a T visa applicant was not physi-
cally present as he would “suffer hardships in the Philippines [due to his] . . . 
fear of the recruiters there, and inability to repay the loans he owes to family 
members for recruiting fees.”45 Similarly, another trafficking survivor, Marco, 
borrowed $4,000 from a lender in El Salvador to pay a smuggler to come 
to the United States, where he was promised employment. However, upon 
arriving in the United States, Marco’s employer forced him to pay for items 
such as housing and food at extremely high rates. Marco ultimately ended up 
paying his employer $20,000 over the next four years until he escaped from 
his employer with virtually no money of his own. USCIS ignored Marco’s 
statements regarding the long-term financial insecurity he experienced after 
his escape and his fear of his lender in El Salvador, instead issuing an RFE 
alleging that he was not physically present in the United States on account 
of trafficking because of the intervening years. USCIS should recognize that 
financial insecurity and debt caused by trafficking victimization may delay a 
trafficking survivor from filing a T visa application.

Access to U.S. Justice System

Another important factor that should establish that trafficking survivors’ 
physical presence in the United States is directly related to the original traf-
ficking is that trafficking survivors must stay in the United States to cooperate 
with LEAs and to access the U.S. justice system. However, despite Congress’s 
clearly stated goal of encouraging cooperation between foreign-born trafficking 
survivors and LEAs in the TVPA, USCIS has instead discounted and ignored 
this as a manner of establishing physical presence. 

In many instances, traffickers use threats of harm to the trafficking survivor 
and their family members in their country of origin to dissuade the trafficking 
survivor from cooperating with law enforcement. In these cases, the trafficking 
survivor must stay in the United States both to assist with the investigation 
and prosecution and to receive protections from the U.S. justice system that 
would not be available in their home country. For example, Gina escaped 
her trafficker by calling the police when her trafficker physically attacked her. 
Gina received a protective order against her trafficker and was a witness in 
the prosecution against him.46 Gina submitted evidence of her cooperation 
with law enforcement and her ongoing protective order against her trafficker, 
who she feared would be able to retaliate against her in her home country of 
Peru. Despite this evidence, USCIS issued an RFE alleging that she had failed 
to submit sufficient evidence demonstrating that her presence in the United 
States was directly related to trafficking. 

As the U.S. Department of State (DOS) has recognized, the ability to 
hold their traffickers accountable is imperative for many trafficking survivors 
in the recovery process:

AILA Doc. No. 19110103. (Posted 4/15/21)



2021] Present Yet Unprotected 63

While governments cannot undo the pain and indignity victims face, 
they can seek to right those wrongs through official acknowledgment 
of injustice and by prosecuting, convicting, and sentencing traffickers 
and those complicit in human trafficking. In taking these measures, 
governments provide justice for victims, create more stable societ-
ies to keep the vulnerable safe, and work towards a world free from 
modern slavery.47

Additionally, the TVPA requires federal courts to order restitution in traffick-
ing prosecutions in the “full amount of the victim’s losses,”48 which has been 
recognized by DOS as “key to justice [and] key to rebuilding a life.”49 Similarly, 
many trafficking survivors nationwide need to remain in the United States 
to pursue civil suits against their traffickers, and the civil cause of action “has 
become a potent and essential weapon in the fight against human trafficking . . . 
[and] has permitted trafficking survivors to hold traffickers accountable who 
would otherwise have enjoyed total impunity.”50

By denying T visa applications filed by survivors who wish to remain in 
the United States to access the U.S. justice system, USCIS is hindering both 
of the goals of the TVPA. Trafficking survivors are not receiving protection, 
and as discussed further below, LEAs are unable to investigate and prosecute 
the perpetrators.

USCIS Has Ignored Several Provisions in the Regulations That 
Establish Physical Presence

USCIS has often ignored provisions in the regulations that establish 
physical presence and instead only focused on the fourth provision in the 
regulation requiring the applicant demonstrate his or her “continuing presence 
in the United States is directly related to the original trafficking in persons.”51 
However, the reach of the federal regulations is broad in nature, as the regu-
lations include both applicants who “escaped an act of trafficking before an 
LEA became involved,”52 and applicants who were “liberated from a severe 
form of trafficking by an LEA.”53 Read together, these two provisions include 
all trafficking survivors. However, USCIS has issued several RFEs and denials 
that supposedly cite the regulations but omit these two provisions, instead 
focusing solely on one of the five ways to establish physical presence.54

Harmful Effects of USCIS’s Interpretation on Trafficking 
Survivors and LEAs

USCIS’s changing interpretation of the physical presence requirement—in 
tandem with other policies—has had devastating effects on trafficking survivors 
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and LEAs. Perhaps the most harmful policy for immigrant trafficking survivors 
enacted by the Trump administration was the implementation of the “NTA 
Memo” (Notice to Appear) in 2018, which greatly expanded the situations 
in which USCIS officers were directed to initiate immigration enforcement 
against individuals whose applications for relief were denied.55 Prior to this 
memorandum, an undocumented trafficking survivor could apply for a T visa 
and not be put in removal proceedings if the application was denied. How-
ever, the NTA Memo, coupled with the staggering number of T visa denials 
under the previous administration, has resulted in trafficking survivors being 
put into removal proceedings and has discouraged other trafficking survivors 
from applying for T visas and reporting to law enforcement in the first place. 

The Biden administration has issued a recent memorandum directing 
DHS to conduct a review of its policies and practices concerning immigration 
enforcement.56 Part of this memorandum rescinded and superseded several 
prior DHS memoranda, including the 2018 NTA Memo.57 Rescinding the 
NTA Memo was an important first step in removing barriers for trafficking 
survivors to obtain immigration relief. However, more changes are necessary 
to address the full scope of the harm inflicted by the previous administration. 
Trafficking survivors who had a legal consultation during the time that the 
NTA Memo was in place were often hesitant to apply for a T visa based on 
the heightened risk created by the NTA Memo, and may have lost years that 
they could have had legal status. Additionally, some survivors whose T visa 
applications were denied while the NTA Memo was in effect were placed in 
removal proceedings. Rescinding the NTA Memo does not have any immediate 
impact on their cases, and they still have to seek alternative forms of relief in 
immigration court, or face deportation.

Additionally, even though many trafficking survivors ultimately receive 
T visas after overcoming RFEs, both survivors and the immigration bar are 
still negatively affected by USCIS’s quiet revision of the legal requirements 
and increased number of RFEs. For T visa applications USCIS began issuing 
RFEs almost as a matter of course, many of which involve the physical presence 
requirement. Data provided by USCIS indicates that 6,027 T visa principal 
applications and 5,471 derivative applications were received between fiscal 
year (FY) 2015 and FY 2019, for a total of 11,498 applications.58 According 
to data provided by the acting director of USCIS in September 2019, USCIS 
issued an overwhelming 7,063 RFEs to principal and derivative T applicants 
between FY 2015 and July 2019.59 Responding to increased and frequently 
unnecessary RFEs burdens applicants and their legal representatives, who are 
often nonprofit legal service providers with limited resources.

Partially as a result of the increased number of RFEs, estimated processing 
times for T visa applications rose from less than 12 months in 2016 and 2017 
to between 19 and 29 months by January 2021.60 This delay in adjudication 
leaves trafficking survivors without status for significantly longer periods 
of time, which affects their ability to obtain employment authorization, 
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identification documents, and public benefits associated with T visa status. 
This leaves survivors vulnerable to future abuse and exploitation. 

Adjudication delays are particularly problematic when the applicant is 
in removal proceedings. Starting in mid-2017, Attorneys General Sessions 
and Barr enacted policies to limit immigration judges’ ability to grant con-
tinuances and requests for administrative closure in removal proceedings and 
imposed case completion quotas and time-based deadlines on cases.61 There 
have been reports of survivors with pending T visa applications or appeals 
being removed from the United States.62 Such actions eliminate their eligi-
bility for T visa status, deny them due process, and leave them vulnerable to 
additional future abuse.

Of particular concern, the T visa denial rate also began to increase dramati-
cally following the administration change in January 2017. The denial rate 
of adjudicated cases for survivors of trafficking for FY 2016 was 19 percent. 
In FY 2017, the denial rate rose to 24.1 percent. The trend has continued, 
with denial rates of 34.2 percent and 42.2 percent for FY 2018 and 2019, 
respectively. The denial rate for FY 2020 (the most current data available) is a 
record high of 42.8 percent (see Figure 1).63 No explanation for this increase 
in denials has been provided by USCIS. Further, no published regulations, 
policies, or programmatic changes explain the increase in denial rates. 

The combination of increased denials, the harmful changes mentioned 
above, and an increasingly hostile immigration environment has resulted in 
fewer reports by trafficking survivors to LEAs and applications for immigration 
relief.64 According to research done by the American Civil Liberties Union 
and the National Immigrant Women’s Advocacy Project, 64 percent of law 
enforcement officers surveyed said that human trafficking had become more 
difficult to investigate due to increasing immigration enforcement under the 
current administration. Additionally, 55 percent of prosecutors surveyed said 
that human trafficking is now underreported and harder to investigate and/or 
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prosecute due to survivors’ increased fear of immigration consequences.65 The 
success of prosecutions also depends largely on the cooperation of survivors 
and their ability to remain in the United States. In human trafficking inves-
tigations and prosecutions, “the central piece of evidence is victim testimony. 
Indeed, often this may be the main or only evidence available. Even when 
other kinds of evidence are submitted, victim testimony is often necessary to 
explain them.”66

The chilling effect of these damaging changes is reflected in a decrease 
in T visa applications that were filed in 2019 and 2020. Based on the data 
available from FY 2019 and FY 2020, the number of T visa applications filed 
has decreased for two years in a row for the first time since 2008, when the 
available data set begins.67

AAO Decisions

If a T visa application is denied, the trafficking survivor has the option of 
appealing the case to the AAO. Because of the high number of T visa denials 
in recent years, particularly denials relating to the physical presence require-
ment, physical presence has been the subject of many recent nonprecedential 
AAO decisions.68 Notably, of the 50 AAO nonprecedential decisions about 
T visa applications in calendar year 2020, physical presence was mentioned 
in 26 decisions and was the basis of the appeal in 20 of the cases.69 Despite 
several recent promising AAO decisions, many trafficking survivors are unable 
to obtain protection from the AAO due to the nonprecedential nature of these 
decisions, other contradictory decisions, a relatively low likelihood of success, 
and the costly fee. 

Several of the AAO’s recent nonprecedential decisions on physical presence 
have been promising. The agency has sustained or remanded several cases to 
USCIS to readjudicate the case correctly, by considering relevant factors that 
hinder an applicant’s ability to apply for immigration relief, including the 
applicant’s ongoing need for mental health and social services in the United 
States, financial hardship preventing the applicant from leaving the United 
States, and whether a delay in filing is due to the applicant’s lack of knowledge 
of available legal services and his or her rights.70 

However, the AAO’s decisions have been inconsistent, with some that 
appear to misinterpret the regulations71 and others that do not include an 
understanding of the lasting challenges that result from trafficking. For 
example, one decision recognized that the applicant “suffers from Generalized 
Anxiety Disorder and Posttraumatic Stress Disorder (PTSD) and experienced 
an increase in anxiety and nightmares with night sweats after his trafficking 
ended that continues to the present,” yet found that the applicant’s continued 
presence was not directly related to the trafficking because the applicant was 
financially supporting his family and had steady employment.72 
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Based on an overview of data from the past several years, there is a low 
likelihood of success at the AAO. Between FY 2017 and FY 2020, the AAO 
adjudicated 152 appeals of I-914s, Application for T Nonimmigrant Status 
(16 in FY 2017, 47 in FY 2018, 52 in FY 2019, and 37 in FY 2020).73 Of 
those appeals, 133 were dismissed (87.5 percent of the adjudicated appeals), 
one was sustained, and 18 were remanded back to USCIS for readjudication.74 
Additionally, of the 20 AAO decisions that focused on physical presence in 
calendar year 2020, 15 were dismissed and only 5 were remanded to USCIS.75 
Thus, although some recent AAO opinions have considered the challenges traf-
ficking survivors experience and the need for specialized services, these cases 
represent only a handful of the hundreds of trafficking cases filed each year.

Further, the filing fee for an AAO appeal as of February 2021 is $675, 
which is often impossible for a trafficking survivor to pay. While there is a 
possibility of filing a fee waiver application, the short appeal time frame and 
uncertainty of whether the fee waiver will be granted deters survivors from 
trying to get the fee waived. Although fee waivers were routinely granted by 
USCIS in the past, practitioners began reporting that fee waiver requests for 
their clients began getting denied with increasing frequency beginning in 
2018. Fee waivers were even denied for applicants with no income, such as 
homeless individuals, minors, and individuals in immigration detention.76

Additionally, there is no immigration protection during the T visa appeals 
process, and, as mentioned above, some T visa applicants have been deported 
while they were waiting for a decision on their appeal.77 Given these obstacles, 
it is important for USCIS to realign its interpretation of the physical pres-
ence requirement with the language in the federal regulations and the TVPA 
so that trafficking survivors are able to obtain the relief they need without 
unnecessary delay. 

Conclusion

USCIS’s increasingly narrow interpretation of the physical presence 
requirement is contrary to law and regulations, and it erodes protections for 
trafficking survivors. Congress created the T visa to protect trafficking survivors 
and encourage them to cooperate with LEAs to hold traffickers accountable. 
However, USCIS’s increasingly narrow interpretation of the physical presence 
requirement thwarts Congressional intent and exerts a chilling effect on both 
T visa applications and trafficking prosecutions. 

The Biden administration should quickly reverse the harmful policies and 
practices that have left trafficking survivors vulnerable. Many of the changes 
made by the Trump administration happened quietly, escaping the attention 
of the media and the public. However, these insidious changes are prevent-
ing one of the most vulnerable populations in the United States—immigrant 
survivors of trafficking—from accessing the protections they are entitled to 
under the TVPA.
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Abstract: The Climate Crisis has forced millions from their homes, and extreme 
weather will continue to exacerbate this displacement. “Climate Refugees” 
from Central America and other parts of the globe have arrived at the United 
States’ shores and need protection. This article addresses how immigration 
practitioners can advocate for these refugees and advocate for expansions 
through executive and legislative actions. While an international framework 
would be best, advocates need not wring their hands waiting for such action. 
In the Immigration and Nationality Act exist legal options that can provide 
needed protections now. 

Introduction 

Isabel1 is a member of an indigenous tribe in Central America. For the 
past decade, her tribe has felt pressure from corrupt government officials who 
are trying to appropriate the tribe’s land and natural resources. As a leader 
and activist in her tribe, Isabel’s life, as well as the lives of her family, have 
been under threat. Her son and her brother were nearly killed before she was 
kidnapped, beaten, and raped with the intention of forcing her to sign over 
her tribe’s land. After Isabel escaped, her young daughter and many other 
tribal members were killed in a massacre. 

Through one lens, Isabel’s case might seem to be a typical asylum case, one 
involving the persecution of an indigenous minority or activist by government 
officials. But viewed through another lens, Isabel’s situation is emblematic 
of the pressures on vulnerable populations susceptible to climate change 
impacts around the world. The pressures on Isabel’s tribe are exacerbated by 
environmental changes her nation is facing, including worsening droughts and 
stronger hurricanes. The struggling government and powerful interests in her 
home country want her tribe’s land and resources, and the same dilemma is 
playing out over and over all around the world. 

For the past two decades, many climate and human rights activists have 
been sounding the alarm about the looming climate refugee crisis. No lon-
ger, however, can we talk about when or if climate refugees will come to the 
United States. They are here. They are fleeing the poverty from climate-induced 
droughts and floods that have ruined their subsistence farms. They are fleeing 
the pressures caused by millions of rural dwellers flocking to urban areas as they 
run out of water. They are fleeing the crime exacerbated by these migrations. 
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And they are fleeing the corporate, private, and governmental interests that 
are appropriating (or stealing by force) land and natural resources. 

Instead of planning for a future in which the United States will need to 
accommodate refugees, advocates must examine what options are currently 
available and where additional advocacy is necessary for expanded reforms. 

This article has three goals. First, the article will briefly discuss the drivers 
of climate flight. Second, the article will address immigration options under 
current law for climate refugees, with some recommendations at the adminis-
trative or executive level. Finally, the article will provide avenues for advocacy 
to compassionately assist climate refugees. Given that climate refugees are no 
longer a theoretical possibility but rather a present-day reality, our role as advo-
cates is to help those climate refugees who have already arrived at our borders.

Drivers of Climate Flight

Scientists have warned for decades that we have a short window until 
our earth faces climate catastrophe. That window is closing. The projections, 
even the optimistic ones, are not pretty. And many places are already facing 
that catastrophe. Currently, 1 percent of the earth’s surface is uninhabitable 
because of heat. By 2070, that uninhabitable zone will expand to cover the 
areas where one-third of the world lives.2 By 2100, temperatures could be so 
hot in many areas, including Eastern China and India, that death will come 
within a few hours, even for the most fit and healthy people.3

Heat is not the only harm the world faces. The climate crisis is causing 
other dramatic changes, with an especially great impact on agriculture and 
water availability. An estimated 5 billion people could suffer food insecurity 
by 2050.4 That is about half of the projected world population. The same 
number will experience water stress.5 An estimated 200 million people could 
be forced to migrate because of climate change by 2050.6

Every year since 2008, around 26 million people have been forcibly dis-
placed because of climate disruption.7 Islands in the Pacific, such as Kiribati 
and Tuvalu, are losing their habitable land area and fresh water supplies at a 
fast rate. Those nations are now actively planning for mass relocation of their 
populations.8 An estimated 8 million people have already left Southeast Asia 
for the Middle East and China because the increasingly extreme monsoon 
rains have made farming impossible.9

Most climate refugees in the United States come from Latin America and, 
specifically, Central America. Climate change has wrought massive changes 
in the Northern Triangle of Central America (Guatemala, Honduras, and 
El Salvador), and these changes have driven migrants out of their countryside 
and, eventually, to U.S. borders. 

The prevailing explanation of Central American migration centers on 
gang violence, poverty, and government corruption or ineptitude.10 This 
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explanation, however, does not provide a full picture of what pushes Central 
Americans to the United States.11 One of the main drivers is climate related, in 
that frequent droughts, flooding, and wildly fluctuating weather patterns have 
made it nearly impossible for small farmers to survive. Likewise, government 
officials, powerful corporations, and even local gangs want land (for water, 
timber, or minerals) that farmers, ethnic minorities, or indigenous groups live 
on, resulting in violent confrontations. Violence drives these landowners to 
migrate to urban areas in their own countries, and ultimately to the United 
States.12

In 2016, for example, an extreme drought in Central America forced 
thousands off of their land. Between 50 percent and 90 percent of the crop 
harvest was lost, and the United Nations Food and Agriculture Organization 
(FAO) estimated that around 3.5 million people were in need of humanitarian 
assistance.13 This drought occurred in an area known as the “Dry Corridor,” 
which stretches from Panama to Southern Mexico. Guatemala, El Salvador, 
Honduras, and Nicaragua are the hardest hit regions in this corridor.14 Because 
the countries are also located between the Pacific Ocean and the Caribbean 
and are mountainous, they are also at risk of hurricanes and landslides.15 The 
United States Agency for International Development (USAID) has noted 
that Guatemala is one of the “top ten countries most affected by weather 
extremes.”16 

A project run jointly with USAID17 and several nongovernmental organiza-
tions, including the Rainforest Alliance, World Wildlife Fund, and the Nature 
Conservancy (among others), called “Climate, Nature, and Communities in 
Guatemala,” found that the western highlands region of Guatemala was par-
ticularly vulnerable to climate change.18 Droughts, frost, and excessive rain, 
as well as the unpredictability of these fluctuations, meant that farmers could 
not produce enough food to feed their families. Unsurprisingly, this drove 
migration to the United States.19 “Of the ninety-four thousand immigrants 
deported to Guatemala from the U.S. and Mexico” in 2018, about half came 
from the western highlands region.20 

Climate change has also exacerbated political conflicts. It is known as a 
“threat multiplier,”21 because it exacerbates poverty, disease, and conflict.22 
One study found that the Syrian War was affected by a severe drought from 
2007 to 2010, which sent millions of rural dwellers into cities.23 Of course, 
a major civil war like the one in Syria did not have one single cause, but the 
effects of climate change have been attributed as a cause in many conflicts. 

As the climate crisis worsens, the pressure on indigenous, small landown-
ers, and other vulnerable groups also increases. These groups are on the front 
lines defending and protecting their own lands from degradation, which, in 
turn, also is a fight against global climate change. Many of these conflicts aim 
to prevent forest degradation, such as in the Amazon rainforest, which is a key 
to stopping climate change. These defenders are also fighting against mining 
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and resource extraction by foreign corporations and governments, as well as 
criminal elements such as gangs. The statistics are staggering: 

  In 2017, the organization Front Line Defenders found that 67 per-
cent of human rights defenders who were killed were working 
to defend “land, environmental and indigenous peoples’ rights,” 
mostly in the face of mega projects, industry, and big business. 
They were killed either directly by state security forces or by oth-
ers who acted with impunity.24

  In 2019, Global Witness found that more than 212 land and 
environmental defenders were killed worldwide, which equates 
to more than four people each week.25 Many more were jailed.26

  Two-thirds of defenders’ killings occurred in Latin America.27

  Forty percent of defenders who were killed were indigenous.28 
  Honduras is now the most dangerous country per capita for land 

and environmental defenders.29 

What is particularly striking is not merely the number of people who have 
been killed for defending their land and environment, but how governments 
are also using the power of the law (and their own corruption) to criminalize 
activists and defenders. “In a brutally savage irony, killers of land and environ-
mental defenders generally escape punishment while the activists themselves 
are branded as criminals.”30 Indigenous and environmental activists face 
powerful families and government officials, and even monied investors and 
major development banks.31 A great deal of money can be made from major 
water development projects, agribusiness, and extraction of mineral resources. 
Powerful interests, whether governmental or otherwise, will not be thwarted 
from their goals by environmental or indigenous defenders. 

The crisis is now driving many people from all around the world, but 
particularly from Central America to U.S. borders, and the problem will only 
worsen as pressures caused by climate change increase. Immigration lawyers 
and advocates often focus on the distinction between traditional asylum 
seekers and economic migrants when discussing immigration benefits. Such 
distinction does not allow for creative thinking about advocacy for climate 
refugees, who do not often fit into perfect categories. The remainder of this 
article attempts to define and provide options for advocacy for climate refugees 
under U.S. immigration law. 

Defining the Climate Refugee 

International Debate on Climate Refugees 

The debate about how best to assist climate refugees rages on within 
international bodies and scholarly literature, and legal experts have written 
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numerous legal papers and books on the subject. Still, experts cannot agree 
on the appropriate systems or framework for dealing with this crisis, and most 
commentary and scholarly writing laments the dearth of legal protections.32 

Many analysts argue persuasively that an international binding agreement 
is necessary, given the magnitude and transboundary nature of climate change 
and migration. These scholars suggest that only a comprehensive international 
convention or treaty will ensure that climate refugees will be offered necessary 
assistance or even protection.33

Other scholars, such as Jane McAdam, a Professor of Law at the University 
of New South Wales, Australia, and a frequent collaborator on international 
climate refugee initiatives, note that the world may not have the stomach 
for this kind of agreement at this time.34 In fact, the United Nations High 
Commissioner for Refugees (UNHCR) recommended such an international 
agreement with itself at the helm, and this was soundly rejected by the inter-
national community.35 In its wake, various international projects, such as the 
Nansen Initiative and the Platform on Disaster Displacement, formed.36 These 
projects focus on recommendations to be implemented at the state or regional 
level, including legislative solutions for protections, regional and bilateral 
agreements, and funding measures to assist with mitigation and relocation. 
Scholars like McAdam believe that these types of initiatives are the best way 
to ensure protections for climate displaced or refugees.37 

Finally, some scholars, such as Carmen Gonzalez, Professor of Law at 
Loyola University Chicago School of Law, lament the lack of international 
cooperation on this issue, but also, tellingly, reject most of the suggested frame-
works as insufficient from a climate justice perspective.38 Professor Gonzalez 
argues that most of the proposed options either posit developed countries as 
“saviors” and those developing countries hardest hit by the effects of climate 
change as merely “suffering misfortune,” or they focus on the security needs 
of developed countries, which tends to position climate refugees (often black 
or brown people) as threats to those nations. Professor Gonzalez advocates 
for a climate justice approach that “recognize[s] that climate change is a 
form of structural violence caused by emissions of the planet’s most affluent 
inhabitants.”39 The goal of any legal measure must be to prevent displacement 
in the first place.40 

Clearly, the world needs some form of an international regime to ensure 
that the people most vulnerable and harmed by climate change can be offered 
protection and assistance, and that must include efforts to reduce emissions 
and avert displacement. Despite the real need, such an international agreement 
is unlikely to happen in the near future. 

This article does not engage in the ongoing debate among legal scholars 
about the merits of various international approaches to climate refugees. 
Instead, this article looks domestically at the United States and offers sugges-
tions for practical actions that immigration lawyers, immigration advocates, 
and the U.S. government can take now to ensure protection for those vulner-
able groups who reach our nation’s borders. 
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Defining a Climate Refugee 

Before addressing legal options to protect climate refugees, we must 
first define whom we seek to help. The topic of climate refugees comes up 
frequently in international climate and refugee literature. And, within this 
literature, many different terms are used to describe individuals who are forced 
or “obliged”41 to leave their homes due to climate change. Some commonly 
used terms are climate displaced, climate migrant, environmental refugee, and 
climate refugee; and they are used interchangeably. This article specifically uses 
the term “climate refugee.”42 

Unlike “climate refugee,” environmental refugee can refer to forced migra-
tion because of climate change or because of other environmental effects, 
such as earthquakes, tsunamis, or a nuclear meltdown. The flight or migra-
tion is not necessarily related to climate change. The term climate migrant, 
by contrast, connotes a decision or choice and the existence of some sort of 
agency or planning. Like refugee, climate displaced indicates a lack of agency 
or choice. However, it also refers to internal or transboundary displacement. 
And it does not express the urgency that comes with the term “refugee.”43 
Refugee signifies a flight from a person’s country, a lack of agency, and forces 
beyond a person’s control. 

But how can the law distinguish a climate refugee from any other person 
outside of his or her country? A good definition would include the following:

  an element of force or “obligation” to leave—i.e., not by choice; 
  recognition of the temporary or permanent nature of climate-

change and, thus, the temporary or permanent nature of the 
flight;

  recognition that the change could have been sudden or gradual;
  inclusion of flight from conflicts over resources caused by climate 

change. 

One definition put forth by Barbara Docherty and Tyler Giannini grasps 
both the magnitude of the crisis and the urgency of the flight.44 Docherty 
and Giannini, in proposing an international agreement on climate refugees, 
suggest the following definition:

An individual who is forced to flee his or her home and to relocate 
temporarily or permanently across a national boundary as the result 
of sudden or gradual environmental disruption that is consistent 
with climate change and to which humans more likely than not 
contributed.45

Under this definition, the flight of the climate refugee was not one taken 
purely of his or her own agency or choice, or even for economic betterment. 
The forces that caused the flight could result in a temporary or permanent 
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movement, and the changes caused by the climate crisis could have come about 
suddenly or gradually. On the other hand, the definition does not include 
climate change effects like conflict over land and resources. 

Similarly, the Climate Displaced Persons Act of 201946 proposed the fol-
lowing definition: 

Any person who, for reasons of sudden or progressive change in the 
environment that adversely affects his or her life or living conditions 
is obliged to leave his or her habitual home, either within his or her 
country of nationality or in another country; is in need of a durable 
resettlement solution; and whose government cannot or will not 
provide such durable resettlement solution.

The International Organization for Migration’s (IOM) working definition 
for climate migration is similar:

The movement of a person or groups of persons who, predominantly 
for reasons of sudden or progressive change in the environment due to 
climate change, are obliged to leave their habitual place of residence, 
or choose to do so, either temporarily or permanently, within a State 
or across an international border.47

These definitions recognize that climate change can cause sudden or 
gradual environmental changes. Instead of force they use the term “oblige” 
to indicate that the need to move was not of the person’s own making or free 
choice. There was no agency, but also less urgency and less compulsion. The 
IOM’s definition (for migration) is broader and includes choice of movement. 

Using elements from each of the above definitions, this article proposes 
the following definition when determining when someone in the United States 
should get immigration benefits as a climate refugee: 

A person who is obliged to leave his or her habitual home and who 
relocates temporarily or permanently to the United States as a result 
of the sudden or gradual environmental disruption consistent with 
climate change, or as a result of pressures related to the allocation or 
appropriation of land or natural resources by the government or actors 
the government cannot or will not control, the underlying cause of 
which is consistent with pressures due to climate change.

Immigration Options for Climate Refugees Available 
Under the Immigration and Nationality Act (INA)

Recognizing that climate refugees are in the United States and in need of 
legal protection, immigration lawyers are well placed to advocate for them. 
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Current immigration law offers at least three options that are good, but not 
perfect, solutions. This section addresses those options that exist and that could 
be expanded through executive or administrative actions—asylum, temporary 
protected status, and humanitarian parole or deferred action—and provides 
some bases for practitioners to advocate for limited expansions in their use 
to cover climate refugees. The next section discusses legislative options for 
improving these existing solutions. 

Asylum

Asylum law on its face does not seem like the most appropriate solution 
for climate refugees. And, in fact, for many climate refugees, it may not be the 
best choice. However, some refugees do flee their home because of climate-
related persecution. As discussed above, climate change is a threat multiplier, 
aggravating conditions that already drive migration. Many of the thousands 
of refugees currently at the nation’s borders were driven from their homes 
because of violence exacerbated by climatic forces and pressures on their home 
nations’ natural resources. The world is experiencing the greatest refugee crisis 
in history and much of the movement has its ties to the climate crisis. 

To obtain asylum, an applicant must satisfy several elements.48 First, a 
person must fear persecution.49 Second, that persecution must be on account 
of one of five enumerated grounds: the person’s race, religion, nationality, 
membership in a social group, or political opinion.50 Third, the persecution 
must come from the government or an individual or group that the govern-
ment cannot or will not control.51 Fourth, the person must not be able to 
relocate in their home country.52 

Asylum will not benefit many climate refugees. The predominant fear 
driving them is not persecution. Most climate refugees fear death or poverty 
that extreme weather changes in their country have caused. Yet, for a subset 
of climate refugees, asylum will, in fact, be the appropriate remedy. 

Powerful interests, including multinational corporations, monied families, 
gangs, and narco-traffickers, want the land and natural resources that have 
traditionally been owned and managed by indigenous tribes, ethnic minori-
ties, and small-landowning farmers. Furthermore, governments must make 
decisions on the reallocation of scarce resources, and in many developing 
countries or countries with corrupt governments, only those with power will 
get those resources. Within this context, the indigenous, minorities, farmers, 
and activists (collectively, defenders) face great risk as they fight to protect 
their land, their resources, and their people. 

These groups can request asylum on numerous bases, depending on the 
facts of their particular case. A member of an indigenous tribe in Honduras 
may be fighting the Honduran government to stop a major hydroelectric 
dam-building operation from ruining her tribal land and the environment 
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surrounding it,53 and, as a consequence, may face death threats or even death 
itself from government officials who have a stake in the project. 

A Filipina tribal member fighting to protect virgin rainforests against 
logging, mining, and agribusiness industries may face arrest by the govern-
ment or even death from military forces.54 Likewise, an activist fighting land 
appropriation through mining concessions in Mexico may face death threats.55 

In these cases, asylum protections could be possible on the grounds of 
political opinions or ethnicity (race/nationality), and, in many cases, there 
may also be a claim based on membership in particular social groups. 

This article proposes that practitioners advocate for an expansion of the 
particular social group ground to include climate refugees where appropriate.56 
As asylum practitioners know, defining a cognizable particular social group 
depends largely on the facts of the case.57 But adding, where applicable, such 
a claim, could help expand protections to climate refugees. 

For example, a member of an indigenous group defending rich water 
resources from appropriation in a country where climate change has caused 
drought could ask to be included in a particular social group of “Lenca tribal 
defenders against the illegal appropriation of traditional water resources,” and 
a narrower definition might include “from appropriation pressures caused by 
a climate change induced drought.” Other examples include “Guatemalan 
landowners who are resisting illegal appropriation for resource extraction” or 
“Mexican farmers who are resisting land appropriation by mining companies.” 

Some formulations of particular social group might be a stretch in the 
current climate, but it is worthwhile for those who could obtain protection 
from persecution to expand the definition to include vulnerable groups who 
are at risk of harm from climate change. 

At this time asylum law may not be the best avenue for many who are 
hardest hit by climate change, but that could change. Any discussion of asylum 
for climate refugees would be remiss if it did not discuss the recent case of 
Ioane Teitiota v. New Zealand,58 decided by the United Nations Human Rights 
Committee (HRC). This case, which was published early in 2020, laid the 
groundwork for making asylum an appropriate remedy for climate refugees. 

Mr. Teitiota, a citizen of Kiribati, fought deportation from New Zealand, 
arguing before the UNHRC that because of climate change the pressures on 
his native island, New Zealand would be violating non-refoulement (return) 
provisions in the Refugee Convention and Article 6 and 7 of the Interna-
tional Covenant on Civil and Political Rights by deporting him. The HRC 
determined that Mr. Teitiota did not, at the time, qualify for protection as a 
climate refugee. But it noted: 

without robust national and international efforts, the effects of climate 
change in receiving states may expose individuals to a violation of 
their rights under articles 6 or 7 of the Covenant, thereby triggering 
the non-refoulement obligations of sending states. Furthermore, given 
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that the risk of an entire country becoming submerged under water 
is such an extreme risk, the conditions of life in such a country may 
become incompatible with the right to life with dignity before the 
risk is realized.59 

This case is not binding on the United States, but it reflects a broadened 
international recognition of the dire risks to life posed by climate change, and 
one that lawyers should consider when advocating for expanded protections 
for their clients. 

Temporary Protected Status

Whereas the term “climate refugee” brings to mind asylum, Temporary 
Protected Status (TPS) is, in the opinion of this author, the best existing option 
for those climate refugees who cannot show direct persecution. TPS is the one 
existing U.S. immigration benefit put into place to protect those whose home 
country has undergone a major environmental disaster.

TPS was created as part of the Immigration Act of 1990.60 TPS provides 
temporary status for those whose countries have been devastated by war, 
environmental disasters, or medical emergencies, such as epidemics. 

In fact, most relevant to climate refugees, TPS is available where the 
government has found that a particular country has been harmed by “an 
earthquake, flood, drought, epidemic, or other environmental disaster,” that 
foreign country is “unable, temporarily, to handle adequately the return” of 
its own nationals, and the government of that country has requested a TPS 
designation.61 TPS may also be granted to foreign nationals if within their 
country “there exist extraordinary and temporary conditions” that prevent the 
country’s nationals “from returning to the state in safety.”62 Interestingly, the 
requirement that the foreign government request TPS designation only applies 
to environmental disasters, not to civil strife or other extraordinary events. 

TPS is granted for between 6 to 18 months and can be extended. Many 
countries, such as Honduras and El Salvador, have seen extensions over decades, 
in 18-month increments.

Although many of climate change’s effects are gradual,63 droughts and 
extreme weather caused by climate change also result in sudden, acute harm. 
TPS is the perfect remedy to protect climate refugees who cannot return home 
as a result of these sudden and dramatic climate events. 

TPS, however, is not without its limitations. Principally, TPS is avail-
able only to those physically present within the United States on the date of 
designation. In other words, TPS will protect those who were already in the 
United States when disaster struck, but may not help those who flee in the 
wake of a disaster. 
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TPS protections are also limited in duration. A grant of 6 to 18 months 
is often not enough time for a developing country to rebuild from disasters. 
Thus, those granted TPS are stuck in a permanent limbo without stability or 
security and face the requirement of frequently renewing their status. This 
is not a minimal burden. In many states, a driver’s license, for example, will 
only last as long as the Employment Authorization Document (EAD) that 
is tied to TPS. A TPS applicant must wait every year to learn whether they 
can extend their status. And once that status has been extended and an EAD 
granted, they must then renew their driver’s license. Too often, employers 
misunderstand the TPS extension benefits and fire or lay off TPS applicants 
whose EAD renewals are pending.

Practitioners can advocate for a quicker and broader use of TPS when 
climate disasters strike. Even though the number of people who are pro-
tected will be limited, advocacy for these populations can bring media—and 
national—attention to the devastation climate refugees face and their need 
for protection. As it exists now, TPS is not perfect. But, as discussed in the 
next section, it has the potential to be a great protector of climate refugees. 

Humanitarian Parole/Deferred Action 

The U.S. government may parole individuals into the United States for 
compelling public interest reasons, such as emergency medical treatment. 
Humanitarian Parole is granted under INA § 212(d)(5). Before the Refugee 
Act of 1980, many refugees entered the United States as parolees.64 Today, the 
use of Humanitarian Parole is strictly limited. 

By contrast, Deferred Action is granted by U.S. Citizenship and Immigra-
tion Services (USCIS) or Immigration and Customs Enforcement (ICE) to 
someone already inside the United States. Deferred Action is not a legal status 
but is a prioritization for removal. A grant of Deferred Action makes someone 
a low priority for removal, and, in the process, also provides a mechanism 
for that person to gain employment authorization. Deferred Action has often 
been used for those in need of medical treatment (or their caregivers) to reside 
lawfully in the United States, obtain employment authorization, and obtain 
other benefits like a driver’s license. 

While the two options provide similar benefits, they are not interchange-
able, and Humanitarian Parole, specifically, permits adjustment of status to 
permanent residence, whereas Deferred Action does not. 

Given the historically protective nature of these two options, their use 
could easily be expanded to aid climate refugees both outside and within the 
United States. Parole-in-Place for climate refugees would also be an excellent 
option.65 Individuals within the United States should be permitted to apply 
for protection through Deferred Action or Parole-in-Place if conditions in 
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their home countries have deteriorated to the point that return would be 
dangerous. And parole at the border should be granted for those who fit the 
definition of climate refugee.

An added benefit—expansion of the use of Humanitarian Parole or 
Deferred Action to cover climate refugees—would not need legislative actions, 
which can be hard to achieve.

Legislative Options for Climate Refugee Protections 

The previous section discussed three immigration options that currently 
exist and how, with some advocacy at the executive branch, the United States 
could extend existing protections to those affected by climate change. This 
section addresses legislative fixes that could provide even greater long-term 
protections. 

Planning Holistically for Climate Refugees 

Legislative protections for climate refugees must include measures beyond 
immigration options. Human rights and the environment can no longer 
be kept in two separate, neat boxes. Human rights are greatly affected by 
the environment, and a right to a clean and healthy environment must be 
recognized as a basic, human right. Recognizing such a right is essential for 
legislative efforts to combat climate change and protect those who are most 
harmed by its effects. As discussed in the second section, we can no longer 
look at poverty alleviation, violence reduction, and environmental protec-
tion as discrete issues to be tackled individually. These issues are intertwined 
with climate change, and climate change mitigation must be combined with 
protection. 

Therefore, funding to help developing countries mitigate the impact 
of climate change must accompany any immigration legislation. Climate 
change might, in fact, result in many displaced persons. But they might not 
become refugees under the legal definition of that word. In fact, many dis-
placed because of climate change will choose to stay in their own countries, 
migrating toward cities, for example, as farmland succumbs to drought or 
water sources dry up. 

Non-industrialized countries need assistance from those, like the United 
States, that have been the main contributors of greenhouse gas emissions. 
The United States, despite having only 4 percent of the world’s population,66 
contributes 15 percent of greenhouse gases, behind only China, and is fourth 
in the world for emissions per capita (behind Saudi Arabia, Kazakhstan, and 
Australia).67 The United States bears a large part of the blame for climate 
change and has a moral responsibility toward mitigating the effects. 
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External migration is not a given, and many refugees, if given the choice, 
would prefer not to leave their homes or families for a foreign land. With 
aid and assistance, industrializing countries can help their own populations 
weather the changes. This might mean infrastructure development to ensure 
access to water supplies or flood mitigation. It might mean relocating people 
from uninhabitable land and ensuring they have access to the basics like food 
and shelter and security. 

Under previous administrations, the U.S. government funded pilot 
programs to assist countries, such as Guatemala, to mitigate climate change 
impacts, particularly with agriculture. One USAID grantee in Guatemala 
assisted farmers with planting new crops that could survive in the changing 
climate, as well as implementing systems to alert farmers to frost or long-
range dry forecasts.68 More often, the United States has funded programs that 
focused on poverty alleviation and crime reduction.69 But these programs 
did not address climate change. And without a focus on this important root 
cause of poverty and future migration, such programs will ultimately be 
unsuccessful. 

In addition to prevention and mitigation, the United States can assist 
countries to rebuild from climate disasters. The United States, while providing 
protection for those who make it to our shores, should also provide additional 
financial assistance to help struggling countries rebuild their infrastructure. 
Such funding would go beyond mere emergency aid and would need to be 
targeted to rebuilding the country and assisting those displaced to move back 
to their homes or relocate to a safer location within the country. 

And, it should go without saying, the United States must be a leader in 
halting emissions of gases that are contributing to the climate crisis. 

Changes to immigration law, alone, will be insufficient. Any legislative fix 
must take a multi-pronged approach to combatting climate change, mitigat-
ing its effects, rebuilding infrastructure, and protecting those internally and 
externally displaced. 

Asylum

Asylum is an excellent option to protect those who fear persecution. But 
the intention here is not to expand or change our asylum or refugee system to 
include those climate refugees who do not fear persecution.70 As the massive 
and unceasing attacks on the U.S. asylum system by the Trump administra-
tion demonstrated, the scaffolding of asylum protection already is too shaky 
to bear significant and potentially controversial change. 

Besides, many climate refugees are not fleeing persecution. They are fleeing 
other forces that might harm their life or health.71 For those who are fleeing 
persecution, our current asylum system, with some expansions of the “particular 
social group” definition, can provide necessary protections.
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Altering asylum law is the wrong way to extend protections to climate 
refugees. For the United States to once again be a leader in providing protec-
tion to refugees and mitigating the harm caused by climate change, we need 
new solutions. 

Expansion of Temporary Protected Status

A better option than amending asylum law is expanding TPS into both a 
short-term and a long-term solution for climate refugees. Because the effects 
of climate change are not always permanent, with mitigation and rebuilding 
assistance many who fled climate-related dangers in their home countries or 
who were stuck in the United States when a sudden disaster struck, could 
return to their home countries. 

A major limitation of TPS is the “temporality” of the program. TPS is 
granted for unreasonably short periods, and there is no mechanism to convert 
it to a permanent protected status, even when it is clear that the status should 
no longer be temporary. 

This author is proposing an expansion of TPS for climate refugees. The 
effects of climate change, such as drought, can endure longer than the effects 
of other non-climate-related catastrophes, such as earthquakes or tsunamis. 
For this reason, the proposed expansion would only apply to climate-related 
disasters, and a multi-disciplinary expert panel would determine when the 
expanded TPS would apply. 

TPS for climate refugees would have these new components:

 1. TPS designation would occur over a longer rolling period to 
allow incoming refugees to obtain protection;

 2. Designation would not require a request from the country’s gov-
ernment, but would be determined based on consultation with 
a multi-disciplinary panel of experts from appropriate agencies 
and independent climate scientists;

 3. TPS would be granted for an initial three-year period;72

 4. TPS designation would be accompanied by climate funding to 
rebuild and target new mitigation programs, with the hope that 
TPS recipients could return home; and

 5. A mechanism would be created to convert TPS to a permanent 
status.

The first step in granting TPS for climate refugees would be determining 
whether a particular situation was caused by or related to climate change. As 
part of the designation program, the committee discussed above would make 
the determination.73 

AILA Doc. No. 19110103. (Posted 4/15/21)



2021] Climate Refugees Are Here 89

Once that determination was made, TPS could be designated with a roll-
ing initial effective date. Climate refugees who were not in the United States 
at the time of the event in question, but who flee their country later, would 
thus be given time to arrive in the United States before the period for TPS 
has closed. Undoubtedly, this would be controversial, as critics would argue it 
incentivizes climate refugees to come to the United States. In fact, that would 
be the point. The United States can accommodate an influx of temporary 
climate refugees fleeing catastrophe in their home country.74

The designation of TPS based on climate change would set into motion 
various funding and grant systems to assist with rebuilding infrastructure and, 
more importantly, future mitigation efforts, with an eye toward enabling those 
with TPS to return home. 

TPS would be granted for an initial period of three years. This period of 
time should be sufficient for the affected country to make substantial progress 
rebuilding and implementing mitigation measures. 

If, at the three-year mark, the country has not made substantial progress, 
and it would still be unsafe for the nationals of the designated country to return 
home safely, then the law should provide an automatic mechanism to provide 
permanent residence. Such a law is not without precedent. As recently as 
2019, Congress passed the Liberian Refugee Immigration Fairness Act, which 
permitted Liberians, many of whom had held TPS or been granted Deferred 
Enforced Departure for many years, to adjust to permanent resident status. This 
new law would not mean that every person from the affected country would 
be eligible for benefits. The rules regarding inadmissibility would still apply. 

To summarize, the proposal here is to expand TPS to cover the particular 
and unique needs of climate refugees. Once a weather-related event has been 
determined to be caused by or related to climate change, the administration 
would designate a country’s nationals as eligible for TPS. The designation date 
would be a rolling date to accommodate those climate refugees who continue 
to flee their country. During the subsequent three years, the United States, 
along with other industrialized countries, would work to help rebuild the 
country and provide aid and assistance to help mitigate climate effects in the 
future. If, after three years, the country is still unable to resettle its nationals, 
the legislation would provide a mechanism to allow eligible individuals to 
adjust to lawful permanent resident status in the United States. 

Climate Displaced Persons Act

In 2019, a bill was introduced in Congress75 to address many aspects of 
climate change, including a provision to resettle climate-displaced persons. 
This bill was intended to provide a fairly comprehensive solution to certain 
aspects of climate change, including funding research and mitigation efforts. 
But a core aspect of the bill is a resettlement provision. 
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Echoing refugee resettlement provisions, the Climate Displaced Persons 
Act (CDPA) addresses how the United States can assist individuals displaced 
by climate-related disasters. A displaced person, according to the CDPA, is 
someone “obliged” to leave his or her home because of climate-related chang-
es.76 The resettlement provisions address how displaced persons—whether in 
their country or outside of it, and presumably also if they are already in the 
United States—will be resettled. The Act puts a minimum floor of 50,000 
resettled displaced persons each year. 

This Act provides a welcome opportunity to address future climate 
displacement. The numbers of displaced are certain to grow exponentially, 
especially if the countries that are the largest emitters of greenhouse gases do 
not make great strides in limiting those emissions. 

However, the process to build and grow the systems to designate climate 
displaced persons as such, as well as designating those groups legally as refu-
gees, which is now primarily done by UNHCR, would be slow and tedious. 
The Act does not provide a quick and efficient way to protect climate refugees 
who have fled sudden events. 

The Climate Displaced Persons Act has potential, but it will not provide 
the assistance necessary right now to ensure that climate refugees can get 
immediate protection and security.77 

Conclusion 

While experts in climate change, international human rights, and environ-
mental justice have discussed managing and aiding climate refugees for many 
years, this discussion has not been as widespread in immigration law circles. 
But climate refugees are already at our borders, and immigration practitioners 
must be prepared to advocate for their clients and explore all legal options 
available to them.
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that using “refugee” dilutes the power of the term for those who qualify as refugees 
under the 1951 Convention, and, in fact, many “climate refugees” are not “refugees” 
at all. See, e.g., Elizabeth Keyes, Environmental Refugees? Rethinking What’s in a Name, 
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52. Id.; see also 8 C.F.R. § 208.12(b)(1)9i)(B).
53. See, e.g., Nina Lakhani, Who Killed Berta Cáceres? Behind the Brutal Murder 

of an Environment Crusader, The Guardian, June 2, 2020, available at https://www 
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57. The American Immigration Lawyers Association (AILA) provides excellent 
resources on how to create and present a cognizable particular social group. See, e.g., 
Dree Collopy, AILA’s Asylum Primer: A Practical Guide to U.S. Asylum Law and 
Procedure, 8th ed. (AILA 2019); Matter of A–B–: Case Updates, Current Trends, and 
Suggested Strategies, (webinar) AILA Doc. No. 19020731. See generally AILA’s CLEs 
and Webinars on Asylum, available at agora.aila.org. 

58. Ioane Teitiota v. New Zealand, UNHRC (2019).
59. Id. at ¶ 9.11.
60. For background on Temporary Protected Status, see American Immigration 

Council, Temporary Protected Status: An Overview, February 2020, available at https://
www.americanimmigrationcouncil.org/sites/default/files/research/temporary_protected_ 
status_an_overview.pdf.

61. INA § 244(b)(1)(B).
62. INA § 244(b)(1)(C). 
63. See the second section, supra.
64. See David A. Martin, The Refugee Act of 1980: Its Past and Future, 3 Mich. 

J. Int’l L. 91, 93 (1982). 
65. Parole-in-Place is currently used for families of military service members. It allows 

USCIS to “parole” in parents, spouses, and children who are physically in the United States, 
thus providing temporary authorized presence and the ability to adjust status to perma-
nent residence for those who are eligible. More information available at https://www.uscis 
.gov/military/discretionary-options-for-military-members-enlistees-and-their-families. 
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66. U.S. Census, available at https://www.census.gov/popclock.
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68. Blitzer, supra note 18.
69. Barrett, supra note 11; see also Obama White House: Fact Sheet: Support for 
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70. Jane McAdam, a professor and researcher from Australia, has written eloquently 
on why the international community should not amend existing international refugee 
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nationally. Jane McAdam, Seven Reasons the UN Refugee Convention Should Not Include 
“Climate Refugees,” Sydney Morning Herald, June 6, 2017, available at https://www 
.smh.com.au/opinion/seven-reasons-the-un-refugee-convention-should-not-include-
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agencies.
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Redefining Cancellation of Removal Hardship
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Abstract: This paper advocates for a reconceptualization of cancellation of 
removal hardship to recognize the adverse psychological consequences of a 
parent’s removal on a child. This paper details recent advancements in child 
psychology and argues how these findings may actually work to prejudice a 
case under the current standard. As such, this paper reimagines the standard in 
order to integrate the new research and ultimately better protect family unity 
in the context of immigration law.

Introduction

Immediately upon assuming office, the Trump administration made an 
anti-immigrant agenda an immediate priority.1 Besides a litany of executive 
orders, agency policy changes, and a politization of the courts, President 
Trump frequently used rhetoric designed to rouse anti-immigrant senti-
ment, speaking during his rallies of “killers,” “aliens,” and “predators,” and 
referring to an “invasion” of immigrants.2 While acknowledging that there 
are many diverse realities for noncitizens living in the United States, the 
following story of a hypothetical family demonstrates the injustices that 
this paper highlights, injustices that the Trump administration sought to 
further entrench. 

David Gómez and his wife, Fernanda, entered the United States without 
authorization from their home country of Mexico in the early 2000s. They 
settled in rural Yolo County, California, where extended family awaited their 
arrival. They began to work in agriculture. When their two daughters Ana 
and Rosa were born, Fernanda decided to stay home to take care of them. 
David continued working, found steady employment on a farm, and was 
promoted into a managerial position. He purchased a mobile home and 
provides his family a safe and supportive environment. 

David was placed in removal proceedings because of a series of unpaid 
traffic violations. Specifically, he had been pulled over several times on the 
way to work and cited for driving without a license.3 On one such occasion, 
after detaining David for almost two weeks, local law enforcement released 
him into the custody of ICE.4 

Surely David’s story is not the story that the Trump administration 
sought to highlight when aiming to inflame emotions around the presence 
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of undocumented immigrants in the United States. Nevertheless, The Trump 
administration prioritized deportation of all undocumented immigrants, 
even those in David’s shoes.5 Although the Trump administration is behind 
us, immigration courts have amassed a current backlog of 1.2 million 
cases.6 And while President Biden has ordered a 100-day halt of removals 
and reconsideration of removal priorities, absent congressional overhaul of 
immigration law, the removal of undocumented individuals will continue 
in the future.7 

This paper seeks to shed light on the legal standard in cancellation of 
removal, a form of relief from removal for individuals like David, who have 
long called the United States their home, have no serious criminal record, 
and have a spouse or child who are permanent residents or U.S. citizens 
(“qualifying family member”).8 Specifically, David must prove to the immi-
gration judge that his removal would cause his qualifying family member to 
suffer “exceptional and extremely unusual hardship.”9

This paper takes issue with the level of “hardship” applicants like David 
must prove. It demonstrates how statutory ambiguity has led to the creation 
of a hardship standard that is nearly impossible to meet.10 The field of child 
psychology has greatly advanced since the Board of Immigration Appeals 
(BIA) first drew parameters around the “hardship” standard in 2001.11 By 
drawing on emergent but robust findings showing the adverse effects of 
parental removal on children, this paper seeks to highlight the disjuncture 
between the BIA’s definition of hardship and common understanding from 
the field of psychology. By demonstrating the tension between psychology 
and the law, this paper ultimately advocates for a reconceptualization of 
the “hardship” standard. The solution proposes that “best interests of the 
child” becomes the main inquiry when assessing hardship, eliminating the 
comparative nature of the assessment. These changes will bring the standard 
into conformity with international consensus, well-established tenets of 
family law, and the constitutionally protected right to family.

The paper proceeds as follows. The next section provides an overview 
of the cancellation of removal standard to highlight the intent behind the 
restrictive hardship requirement. Then the paper describes evolutions in the 
field of psychology as relating to psychological effects of parental removal 
on children. The paper also describes how the psychological findings can 
actually undermine, rather than advance, an argument in support of meeting 
the current hardship standard. The paper then advances a reconceptualiza-
tion of the standard that would integrate the advances in psychology and 
better reflect current sensibility around the impact of parental removal on 
children. The next section provides a counterargument against the solution 
and then defends the solution on the basis of legislative intent and agency 
authority to redefine policy in light of new factual findings. Finally, the 
paper proposes a legislative solution. A conclusion follows. 
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Cancellation of Removal Hardship

This part of the paper aims to provide historical context for the current 
hardship standard to emphasize the legislative intent behind the standard’s 
rigor. It then provides a road map of the modern-day interpretation of the 
standard by describing the seminal cases that developed the standard. Lastly, 
it highlights the BIA’s flimsy and often paradoxical consideration of the psy-
chological effect of parental removal on children in assessing hardship. 

“Extreme Hardship” Under Suspension of Deportation

Prior to 1997, undocumented immigrants in removal proceedings who 
sought to remain in the United States could apply for a form of relief called 
“suspension of deportation.”12 Congress created this form of relief in the 1952 
McCarran-Walter Act.13 Suspension of deportation required the applicant’s 
showing of “good moral character” and seven years of continuous presence in 
the United States.14 The original act also required the applicant to establish that 
his deportation would result in “exceptional and extremely unusual hardship 
to the alien or his spouse, parent, or child who is a citizen or alien lawfully 
admitted for permanent residence.”15 Congress established that the remedy 
“should be available only in the very limited category of cases in which the 
deportation of [an] alien would be unconscionable.”16 The illusion to uncon-
scionability illustrated intent to disincentivize opportunistic immigrants from 
entering without authorization and then simply claiming economic hardship to 
gain lawful permanent residence.17 However, the stringent hardship standard 
was widely criticized by opponents once it went into effect.18

In a 1962 amendment, Congress changed the wording of the standard 
from “exceptional and extremely unusual hardship” to “extreme hardship.”19 
This change communicated Congress’s intent to depart from the unduly strin-
gent standard of the 1952 standard.20 Consequently, the BIA interpreted the 
standard as requiring a lower threshold of evidence, though struggled to create 
concrete parameters to define it.21 The most extensive evaluation of the hard-
ship standard did not occur until 40 years after the 1962 amendment in the 
seminal case Matter of O–J–O–.22 In granting the respondent’s suspension of 
deportation claim, the BIA framed him as a model citizen, praising his ability 
to sustain employment and help his community, and emphasizing how well he 
had assimilated into U.S. culture.23 The concurring and dissenting opinions of 
the Board decision highlighted the members’ disparate understandings of the 
hardship standard.24 The dissent argued that a deportable person’s departure 
from “ordinary community ties . . . [and] assimilation into American culture” 
could not rise to an “extreme” level.25

Congress met the decision with harsh criticism.26 Only a year after the 
decision, Congress enacted the Illegal Immigration Reform and Immigrant 
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Responsibility Act of 1996, overhauling the “suspension of deportation” rem-
edy with new language and a heightened hardship standard.27

“Exceptional and Extremely Unusual Hardship” Under 
Cancellation of Removal 

Dismayed by the Board’s lax interpretation of the suspension of deporta-
tion requirements in Matter of O–J–O–, Congress sought to restrict the class 
of eligible applicants by replacing “suspension of deportation” with “cancella-
tion of removal.”28 Procedurally, the remedies are nearly identical, resulting in 
attainment of lawful permanent resident status upon the immigration judge’s 
positive finding.29 However, cancellation of removal for nonpermanent resi-
dents restricts the class of eligible applicants in several ways. First, it requires 
ten years of continuous physical presence, as opposed to seven.30 Furthermore, 
cancellation of removal does not consider hardship to the applicant herself, 
but only to her U.S. citizen or lawful permanent resident spouse or child.31 
Lastly, rather than “extreme” hardship, the applicant must show the qualify-
ing relative would suffer “exceptional and extremely unusual hardship” if the 
applicant is removed from the United States.32

The statute does not define “exceptional and extremely unusual hardship.”33 
And despite its nearly 25 years of application, scant case law has developed it. 
To date, the BIA has published few cases interpreting its meaning.34 The cases 
provide no more than a framework of considerations, highlighting the fact that 
the hardship determination is a fact-intensive inquiry made on a case-by-case 
basis.35 In 2020, the BIA attempted to narrow the hardship standard in the 
context of cases based on medical hardship, holding that an applicant must 
establish the qualifying relative has a “serious” medical condition, and that 
adequate medical care is unavailable in the applicant’s country of removal, if 
the qualifying family member intends to accompany the applicant.36 

The following section will provide a road map of the development of the 
standard, with particular attention to the BIA’s emphasis (or lack thereof ) on 
the psychological impact of parental removal on the qualifying child. 

The BIA’s Pseudo-Articulation of the Hardship Standard 

Matter of Monreal, published four years after the enactment of the cancel-
lation of removal statute, was the first decision to interpret the “exceptional 
and extremely unusual” hardship standard.37 The respondent was a 34-year-
old Mexican national who had been living in the United States for more than 
20 years.38 He maintained steady employment since his entry and was the 
sole financial provider for his two citizen children, ages 12 and 8.39 The BIA 
purported to consider “the ages, health, and circumstances” of the qualifying 

AILA Doc. No. 19110103. (Posted 4/15/21)



2021] Syncing Law With Psychology 99

family members, and emphasized that while high, the hardship standard is 
clearly “less than ‘unconscionable.’”40 Denial of the applicant’s claim centered 
on the BIA’s finding that the applicant was healthy and able to work, and 
would thus be able to support his children upon their relocation to Mexico.41 
The BIA supported its conclusion that hardship to the 12-year-old did not 
amount to “exceptional and extremely unusual hardship” by mentioning that 
the child could read and write in both English and Spanish.42

A year later, Matter of Andazola similarly resulted in denial of cancellation 
for failure to meet the hardship standard.43 The respondent was a 30-year-old 
single mother from Mexico living in the United States for 17 years.44 She 
had two U.S. citizen children, ages 11 and 6.45 The BIA based its denial on 
the fact that the respondent was young, able to work, healthy, possessed job 
skills, and had some financial assets that would aid in establishing a new life 
in Mexico.46 Likewise, the BIA found the children were young and healthy 
and “while they certainly will face some problems adapting to life outside the 
United States, they will likely be able to make the necessary adjustment.”47

Scholars have posed the question: If loss of financial assets, separation 
from children, and removal to a country where one has not lived in 20 years 
does not meet the hardship standard, what does?48 The seminal case granting 
cancellation based on a sufficient finding of hardship, Matter of Recinas, draws 
some further parameters around the standard but does not fully answer the 
question.49 Distinguishing from Monreal and Andazola, the BIA in Recinas 
found the hardship standard satisfied in the case of an unmarried Mexican 
woman with six children.50 The Board considered that the respondent was 
the sole financial provider, lacked family in Mexico, did not speak Spanish, 
and lacked alternative means for immigrating.51 The BIA took caution to 
emphasize that the respondent’s case was “on the outer limit of the narrow 
spectrum of cases” that meet the standard.52 As such, scholarly understanding 
is that the Board is unlikely to grant cancellation in the absence of facts as 
sympathetic as Recinas.53

In sum, three seminal cases provide some, albeit vague, delineation around 
what satisfies or fails to satisfy the hardship standard. One takeaway is that 
negative circumstances (lack of resources, lack of family, poor health) would 
work in the respondent’s favor,54 whereas positive circumstances (financial 
assets, good health, family in the home country) would weigh against a 
finding of hardship.55 A second takeaway is that the standard is inherently 
comparative.56 The judge must assess the respondent’s situation against the 
hypothetical situation of other families facing removal.57 Only if the respon-
dent’s situation renders the hardship to the qualifying family member “well 
beyond that which is normally experienced in most cases of removal” will the 
standard be satisfied.58

The BIA spoke on the issue of medical hardship in its 2020 decision, 
Matter of J–J–G–.59 There, the BIA reiterated that the hardship standard is 
a “cumulative consideration” of all relevant factors, but where based on the 
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health of a qualifying family member, the applicant must show the qualify-
ing family member has a “serious” medical condition for which they could 
not reasonably attain adequate medical care in the country of removal.60 The 
applicant’s daughter suffered from hypothyroidism, his oldest son had received 
past counseling for “aggressive and defiant behavior,” another son had been 
in counseling for attention deficit hyperactive disorder (ADHD) and anxiety, 
and the applicant’s other child had hypertension.61 The BIA held that the 
cumulative harm to the qualifying family members did not meet the standard 
of “exceptional and extremely unusual” hardship.62 However, the BIA did 
not state that the family member’s conditions were insufficient to establish 
hardship. Rather, the BIA’s decision turned on findings in inconsistencies in 
testimony and insufficient evidence in the record to prove hardship.63 

The BIA’s Gloss on the Psychological Impact of Parental  
Removal on Children

As early as Monreal, the BIA suggested that psychological evidence of 
the impact of parental removal on the child could be used to strengthen the 
respondent’s hardship argument.64 Since then, numerous cancellation of 
removal cases reference the respondent’s inclusion of psychological evidence 
to support a finding of hardship.65 Most often, this takes the form of a report 
from an expert psychologist attesting to a child’s current psychological condi-
tion, such as depression or anxiety, and the risk of exacerbation of the condi-
tion should the parent be removed.66 Respondents have also included general 
findings about the psychological impact of forcing a child to adapt to a new 
culture or separate from a parent.67 Because the hardship factors are considered 
in the aggregate, it is difficult to assess how much weight immigration judges 
give to psychological evidence specifically. Additionally, because virtually all 
of the cases that reach the BIA are appeals of the immigration judge’s denial of 
cancellation, it is nearly impossible to gather data on the successful instances 
of inclusion of psychological evidence. 

However, a brief survey of recent cases both at the BIA and circuit court 
level reveal several trends. First, the BIA glosses over the realistic psychological 
effects of removal on children by minimizing their impact.68 For example, in 
Monreal the respondent’s oldest son explicitly communicated a strong desire 
to have his father remain in the United States and stated that his own reloca-
tion to Mexico would cause separation from his grandparents and friends.69 
The Board concluded that such evidence merely amounted to “some hardship” 
insufficient to meet the standard. Similarly, the BIA in Matter of C–C–G– 
stated that it “acknowledge[s] the emotional hardship the respondent’s rela-
tives may experience as a result of their separation from him if they remain in 
the United States.”70 Without additional reasoning, the decision proceeds to 
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“agree with the Immigration Judge that it does not rise to the level of excep-
tional and extremely unusual hardship,” noting that the respondent waived 
any challenge to the immigration judge’s finding that his son, who suffered 
from an anxiety order, would be less anxious if he accompanied his father to 
Guatemala.71 Rather than conducting a thorough analysis of the long-term 
effects of mental stress, the BIA in these cases and others minimized the real 
impact of removal, merely offering conclusory statement as to the insufficiency 
of hardship demonstrated.72 

Second, while a showing of psychological detriment to the child is clearly 
not required under the hardship analysis, immigration judges use the absence 
of psychological evidence as evidence of lack of hardship.73 Furthermore, 
because the hardship inquiry is inherently comparative, evidence of “typical” 
psychological issues such as depression and anxiety do not suffice—they are 
not “exceptional” enough.74 An extension of this logic would caution against 
using general findings of psychological impact of parental removal on children 
to support one’s hardship argument. Paradoxically, at least some decisions 
purport to weigh the general psychological impact of removal on school-age 
children.75 One clear observation that emerges from a survey of these cases is 
that the immigration judge has no criteria upon which to assess psychologi-
cal evidence. 

If a lack of showing of psychological harm works against the respondent, 
and “typical” conditions such anxiety and depression do not suffice, what 
then must the respondent show? How can an immigration judge, lacking a 
base of knowledge in child psychology, make an informed assessment of the 
impact of a parent’s removal on a child? The inquiry remains unanswered by 
any court to date. The following part describes how important contributions 
from psychology fail to square with the immigration judge’s assessment of 
hardship under the current paradigm. These findings ultimately support the 
overhaul of the current standard to lead to more just outcomes for parents in 
removal proceedings.

Tension Between Evolutions in the Field of Psychology 
and the Current Hardship Standard

This section discusses recent findings from the field of psychology as per-
taining to lawfully present children with undocumented parents. Then this 
section demonstrates that the trauma accompanying the removal of a parent 
may lead a child to develop severe mental and physical health issues, even when 
the child is otherwise healthy. This section then demonstrates that these new 
findings may actually undermine, rather than advance the case of an applicant 
seeking cancellation of removal. This section explains this disjuncture, setting 
the stage for the last section’s reconceptualization of the hardship standard.
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The Emergence of Empirical Research Correlating Parental 
Removal with Severe Health Outcomes for Children

The detrimental effects of forced and unexpected parent-child separation, 
even when children are safe and well cared for, have long been documented in 
psychological literature.76 However, until quite recently, researchers paid scant 
attention to the mental health of lawfully present children with undocumented 
parents.77 Around 2012, the first studies emerged supporting the conclusion 
that the actual removal of a parent “causes a level of stress that can lead to 
aberrant developmental trajectories in otherwise healthy children.”78 Thus, 
although immigration judges had purported to consider the psychological 
effects of parental removal on children in cancellation cases for more than 10 
years,79 the period elapsed without concrete recommendations from psychol-
ogy scholars as to how to best evaluate such effects.

Not only have the past few years seen an uptick in studies on the psycho-
logical impact of parental removal on children, scholars are simultaneously 
using their studies as vehicles to adamantly advocate for immigration reform.80 
Luis H. Zayas’ 2015 study built on these earlier findings by specifically con-
cluding that parents’ legal vulnerability and experiences of detention and 
removal were strongly associated with children’s depression, anxiety, fears of 
separation, social isolation, self-stigma, aggression, and withdrawal.81 The same 
year, Brian Allen’s study confirmed that children separated from a parent as 
a result of removal will demonstrate more significant externalizing problems 
(aggression, conduct problems) and internalizing problems (anxiety, depres-
sion) than children with lawfully present parents.82 Both authors concluded 
their studies with vocal disdain for immigration law’s lack of concern for 
family unity, and recommended a future policy that better protects the child’s 
interests in a family relationship.83

Some studies suggest that the daily stressors associated with having an 
undocumented parent shape mental health prior to direct encounters with 
immigration enforcement.84 Citizen-children’s health has been shown to be 
intimately tied to the risks correlated to their parent’s undocumented status.85 
For example, poverty, food insecurity, and lack of access to health care, safe 
housing, and education are tangible examples of such stressors.86 Furthermore, 
children with undocumented parents express fear of separation, mixed feelings 
about their heritage, and an acute awareness of the family’s legal predicament.87 
In a 2016 study, L.E. Gulbas and colleagues went further in concluding that 
while citizen-children who suffer parental removal experience the most severe 
mental health consequences, mental health issues similarly affect children 
affected by immigration enforcement policies.88 Thus, perhaps unsurprisingly, 
both the child who suffers the removal of a parent and the child threatened by 
punitive immigration policies targeting their parent are at risk of developing 
mental health conditions. Gulbas et al. took the opportunity to close their 
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research with a call for the need to monitor the prevalence and severity of 
effects of immigration policy on mental health.89

A particularly novel 2016 study by Dr. Nadine Burke, CEO and Founder 
of the Center for Youth Wellness, linked the accumulation of adverse child-
hood experiences (ACEs) with the development of chronic illness.90 Dr. 
Burke’s team originally defined ACEs as abuse, neglect, parental divorce or 
separation, or exposure to a family member’s substance abuse, mental illness, 
or criminal behavior.91 The study correlated this kind of childhood trauma 
with a significantly increased risk of ischemic heart disease, cancer, diabetes, 
asthma and premature death.92 It found children exposed to early adversity 
are more likely to develop inflammatory and autoimmune diseases as adults.93 
It also found adolescents exposed to severe adversity have greater incidence 
of suicidal ideation, suicide attempts, and dysthymia.94 The study concluded 
there was a dose-response relationship between the number of ACEs and the 
aforementioned negative health outcomes.95 Essentially, the more negative 
experiences a child has been exposed to, the greater the risk of harm. Report-
ing four or more ACEs was associated with increased odds of developing six 
of ten leading causes of death in the United States.96

Although the study did not explicitly identify parental removal as an 
ACE, it follows that parental removal would surely qualify as a risk factor that 
can activate a child’s stress response and lead to changes in the way the brain 
and body function.97 In a 2018 interview with Dr. Burke, an NPR journalist 
suggested “having your parent deported” would be an example of the kind of 
trauma that leads to the aforementioned illnesses.98

All of these findings are significant contributions in their own right. When 
taken together, their implications are even more impactful. To summarize, we 
know simply by way of having an undocumented parent, children are more 
likely to face poverty, lack of access to health care and nutrition, and mental 
conditions like stress and anxiety.99 We know early experiences of childhood 
adversity compound, putting the child at risk to develop serious illness later 
in life.100 We know emotional trauma accompanies the actual removal of a 
parent, and trauma also accompanies the day-to-day fear of simply knowing 
one’s parent is a target of immigration enforcement.101 Lastly, we are seeing 
outspoken advocacy from the field of psychology for an immigration policy 
that better protects the interests of the child.102 

All of these considerations support a conclusive finding that parental 
removal causes severe and irreversible harm for the child’s health. Countless 
other recent studies reaffirm the sentiment that parental removal puts children 
at high risk of mental health issues and implore policy makers to reform the 
goals of immigration law so as to uphold family unity as much as possible.103 
The following section will describe how this conclusion is at tension with the 
legal fiction of “exceptional and extremely unusual hardship” as applied in 
cancellation of removal cases. 
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The Disjuncture Between Psychological Research and the Judge’s 
Hardship Standard

The previous subsection substantiated the conclusion that the field of 
psychology has arrived at an unequivocal stance regarding the detriment of 
parental removal on the mental health of children. These invaluable contri-
butions will hopefully someday effectuate large-scale reform. However, this 
subsection explains why it will be difficult for the conclusion that parental 
removal is universally detrimental for children to be effectively used by advo-
cates in the cancellation of removal context. 

The first tension is rooted in the fact that cancellation of removal requires 
an inherent comparison between the respondent’s case and the case of other 
families similarly situated.104 Matter of Recinas, the seminal case satisfying 
the hardship standard, demonstrates the BIA’s early articulation of the com-
parative nature of the inquiry.105 To support their finding of hardship, the 
BIA distinguished from Monreal, which “presented a common fact pattern 
that was insufficient to satisfy the exceptional and extremely unusual hard-
ship standard.”106 Similarly, the Ninth Circuit later reaffirmed that hardship 
to the child is not the only factor to be considered—the standard requires 
comparing the relative strength of the child’s interest to other children 
whose parents face removal.107 From the court’s perspective, any interpreta-
tion that required a child’s best interests to be weighted more heavily than 
the comparative assessment would be at odds with the text of the statute.108 
In the narrow context of psychological hardship, the importance of the 
comparative analysis is clear. In 2016, the First Circuit affirmed the BIA’s 
denial of cancellation of removal, stating that the respondent’s psychological 
issues (anxiety and depression) were “typical,” rather than “exceptional and 
extremely unusual.”109 From the perspective of the immigration advocate, it 
will be difficult to employ generalized findings of hardship to support their 
own case, given the comparative nature of the hardship inquiry. 

A second disjuncture between recent psychological developments and the 
current hardship standard is that an absence of current negative conditions 
weighs against the respondent.110 In the seminal cases, a finding of good 
health supported the Board’s conclusion that hardship was not met.111 And 
although the hardship inquiry is supposed to be prospective,112 we know 
“typical” current conditions like depression do not meet the standard.113 Thus, 
even despite a wealth of evidence of the future effects of parental removal 
on children,114 finding the child is either in a current state of good health or 
currently suffering a “typical” condition will tip the scale away from a find-
ing hardship. A child’s stability and good health depends in large part on 
a safe and supportive familial environment. When a parent is removed and 
this environment ceases to exist, even a thriving child may experience severe 
psychological trauma.115 Unfortunately, no appellate adjudicator to date has 
recognized this truth. 
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A third tension implicates the resources that a family facing parental 
removal must necessarily expend in order to use psychological research advan-
tageously. Given the comparative nature of the hardship test, a family must 
show why their hardship is more extreme than other families facing removal. 
One way to do this could be to deploy Bucci’s conclusion, which is that there 
is a dose-response relationship between the number of instances of childhood 
adversity and negative health outcomes.116 In this vein, an immigration advo-
cate could work with a psychologist to quantify the qualifying child’s adverse 
experiences. For example, if the child was ever before exposed to abuse, neglect, 
divorce, criminal behavior, or mental illness the advocate could show that these 
instances of adversity would compound with the hardship caused by parental 
removal. As such, by showing that unique aspects of the child’s past put the 
child at special risk of serious future effects, the advocate could demonstrate 
why the hardship standard is met in this particular case. 

Using psychological evidence in this way avoids the shortcomings of 
providing generalized findings about the impact of removal on children. This 
strategy,117 while plausibly effective, is likely limited to those cases in which the 
families have the financial means to afford not only immigration counsel, but 
an expert witness who can perform a psychological evaluation. Thus, despite 
psychology scholars’ intent for a broad application of their research, its most 
effective use will be unfortunately relegated to the narrow set of classes in 
which respondents can afford an expert witness to do the kind of comparative 
analysis the hardship test requires. Furthermore, in deciding how much weight 
to give a single psychological evaluation, the judge may consider whether the 
qualifying relative is undergoing whatever treatment the evaluation recom-
mended. Such treatment also likely adds to the expenses on the family.

The aforementioned considerations demonstrate how the evolution of the 
field of child psychology is at tension with the current cancellation of removal 
hardship standard. The generalized severe psychological impact of parental 
removal is at odds with (1) the comparative nature of the legal standard and 
(2) the overvaluing of the child’s current mental state. To use the new research 
effectively requires the assistance of a psychological expert, a feat unattainable 
for most immigrant families of limited means. In light of this paradox, the 
following part proposes a solution that will better sync psychology with the 
law and lead to more just outcomes for immigrant families. 

Solutions That Sync Psychology and the Law 

In light of the disjuncture between evolutions in child psychology and 
the cancellation of removal hardship standard,118 this part sets forth several 
solutions. The section first describes shortcomings at the immigration-court 
level and highlights suggested reforms. Then this section proposes a long-
term solution that the author feels best integrates psychology with the law. 
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This involves a reconceptualization of the hardship standard, eliminating 
the comparative inquiry and instead focusing at the outset on the “best 
interests of the child.” This section then explains how such a redevelopment 
of the standard draws support from international consensus, family law, and 
constitutional law. 

Reform of the Immigration Courts

While large-scale reform in the immigration system is direly needed, this 
section first proposes a short-term and easily implemented solution—more 
robust guidance and training on the latest developments in child psychology 
for immigration judges handling cancellation cases. This short-term solution 
is premised on conservation of the current hardship inquiry but argues that 
increasing training would at least have the effect of bringing the adjudica-
tor enhanced understanding of what parental removal really means for the 
affected child. As such, it would allow the adjudicator to use her discretion 
to grant more positive outcomes for families. As the following illustration of 
training opportunities demonstrates, there is hardly a viable procedure for 
immigration judges to keep current on trends in immigration law itself, let 
alone interdisciplinary fields. 

In 2006, former Attorney General Alberto Gonzales issued 22 measures 
to improve the immigration courts and the BIA.119 One such measure aimed 
to provide “Improved Training for Immigration Judges and Board Members,” 
through, in part, “ensur[ing] that immigration judges and Board members 
receive continuing education that is  . . . instructive about current develop-
ments in the field of immigration law.”120 In turn, the Executive Officer of 
Immigration Review (EOIR) implemented aspects of training for new and 
veteran judges.121 However, substantive review of legal standards remained 
cursory, and inclusion of “current developments in the field” remained to 
be seen. For example, in an annual five-day training for immigration judges 
conducted in August 2008, the training materials relating to cancellation of 
removal hardship consisted of just a few pages, mostly reiterating the hold-
ings of the three seminal cases.122 The materials list as considerations: cred-
ibility of respondent and any witness, financial means, presence of children 
in home country, children in the United States, and separation from family.123 
The most substantive instruction on how to consider emotional harm in the 
case of parental separation is an instruction to note the “emotional impact 
on respondent of taking children to native country or leaving them in the 
United States.”124 Curiously, this language is at odds with Matter of Monreal ’s 
interpretation that hardship to only the qualifying family member should be 
considered, not hardship to the applicant, as well as the words of the statute 
itself.125 In terms of health—mental or physical—the materials instruct the 
judge only to “consider factors reflecting children in good health vs. health 
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problems.”126 This cursory and legally deficient instruction, taken in context 
of the tremendous decision to separate a child from their parent, reveals the 
necessity to substantiate training to provide more guidance for immigration 
judges. 

Unfortunately, even these attempts to provide continuing education were 
deprioritized under the Trump administration.127 The Department of Justice 
eliminated EOIR’s only formal annual training in April 2017.128

For an immigration judge expected to complete at least 700 cases per 
year—the equivalent of roughly three per day129—there is clearly little room 
for peripheral educational development. And since EOIR has not substantially 
implemented the 2006 measures to provide instruction at the very least on 
developments in the adjudicators’ own field,130 it seems a long shot to imagine 
the incorporation of interdisciplinary development.

However, there are cost-effective and time-effective ways to educate judges 
on the important findings of Zayas, Allen, Gulbas, Burke, and the many oth-
ers who contribute to the discussion about the impact of parental removal 
on children.131 For example, revising the Immigration Judge Benchbook132 to 
highlight psychological research in the cancellation of removal context would 
be a way to provide consistent education for judges without undue burden on 
time or resources. The Benchbook currently provides a template for an immigra-
tion judge deciding a cancellation of removal case where the parent intends to 
leave the children in the United States.133 To assess the psychological harm of 
parental separation on the children, the template provides nothing more than 
an instruction to “consider the hardship from emotional separation to both 
the parents and the children.”134 Again, the Benchbook provides no concrete 
guidance on what should inform this tremendous decision, and contradicts 
the common understanding of the legal standard.135

With increased pressure on immigration judges to churn through more 
adjudications than ever before, it is of utmost importance that their decisions 
are informed and based on the latest developments in research. Enhancing 
training and education, at the very least in the form of manuals and written 
instructions, is one way to do this in the short-term. 

With a hopeful eye toward the Biden administration, discussions of large-
scale reform are underway. The American Immigration Lawyers Association 
(AILA) urges President Biden to take immediate and concrete steps to reform 
the immigration courts to ensure independence, integrity, and due process by 
stating a commitment to these values via executive order, and by undoing harm-
ful policies like case completion quotas and unrealistic performance metrics.136 
However, recognizing that real reform can be achieved only through legislation, 
AILA, along with the American Bar Association, the Federal Bar Association, 
and the National Association of Immigration Judges, urge Congress to pass 
legislation creating an Article I court system independent of the Department 
of Justice, envisioning a system that is not subservient to a prosecutorial agency 
nor motivated by political motivated leadership.137 
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Reconceptualization of the Hardship Standard to Elevate “Best 
Interests of the Child” and Eliminate Comparison 

Ultimately, the best way to integrate the latest findings in psychology on 
the harm of parental removal on children is to redefine the standard used to 
determine hardship under cancellation of removal. Rather than force a family 
to prove why their hardship so greatly surpasses the hardship of other families 
facing parental removal, this section proposes eliminating the comparative 
inquiry and focusing instead on the “best interests of the child.” This solution 
is supported by international consensus, family law, and constitutional law. 

The United Nations Convention on the Rights of the Child (CRC) 
provides that “[i]n all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, administrative 
authorities or legislative bodies, the best interests of the child shall be a pri-
mary consideration.”138 The text of the treaty affirms the responsibility of the 
government in any of its functional roles to protect the child’s best interests. 
More countries—192—have ratified the CRC than any other human rights 
treaty in history.139 Parties to the treaty are bound to it by international law.140 
As such, it informs immigration law internationally to the extent that the 
“best interests of the child” becomes a principal concern, rather than one of 
many factors to consider.141 For example, in removal proceedings in the United 
Kingdom, the government takes the citizen child’s interests into account in 
their own regard to argue against deportation.142 In other words, immigration 
law in the United Kingdom elevates the best interests of the child to an initial 
consideration and then the government must introduce other evidence to rebut 
a presumption of action consistent with those interests.143

Only two nations—Somalia and the United States—are not parties to 
the CRC.144 By signing the Convention, the United States has signaled its 
intention to ratify, but has yet to do so.145 In this vein, adopting a “child’s best 
interest” test in the context of cancellation of removal would merely bring the 
United States into conformity with the rest of the international community. 
While the Immigration and Nationality Act articulates our own nation’s priori-
ties, there is no reason why adherence to an international standard would be 
necessarily inconsistent. In the cancellation of removal context, aligning the 
United States with the rest of the world would simply mean affording more 
weight to the interests of the child. 

Furthermore, the United States’ own family law and constitutional law 
principles support the adoption of a “best interests of the child” determina-
tion. A deeply established tenet of family law is that a court considering 
questions of child custody “must make every effort to determine ‘what is 
for the best interest of the child, and what will best promote its welfare and 
happiness.’”146 The best interests of a child are determined by considering a 
number of factors, including the child’s age, sex, mental and physical health, 
the established lifestyle of the child (home, school, church), emotional bonds 
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between the parents and the child, the effect of a change on the child, and 
the child’s preferences.147 Absent parental unfitness, a basic principle of fam-
ily law is that the state will not interfere with parents’ decisions about where 
their children live.148

Similarities between family law and immigration law abound.149 Both 
bodies of law set parameters on where children live, often at the expense of 
the wishes of one or both parents. Cancellation of removal in its current form 
focuses not on what is best for the child, but on how the potential removal of 
their parent may or may not be really bad for the child. In other words, the 
current hardship standard plays out like the inverse of the “best interests test.” 
While appreciating that child custody law and cancellation of removal have 
distinct objectives, we should recognize that the outcome may be practically the 
same: the child is forcibly removed from the care of a parent. Acknowledging 
the psychological harm of parental removal on a child regardless of the law 
governing the case, “best interests of the child” should carry great weight in 
any proceeding that separates a parent from a child. 

Lastly, analyzing the parent-child relationship under the protections 
granted by the U.S. Constitution also supports the use of a “best interests” 
test in the cancellation of removal context. Although the word “family” is not 
mentioned in the U.S. Constitution, the Supreme Court has found families 
to be within the reach of the Constitution, defending family integrity by 
protecting the parent-child relationship from state interference.150 Moore v. 
City of East Cleveland stands for the proposition that the Constitution protects 
family unity because the institution of family is deeply rooted in the history 
and tradition of the United States.151 Discussion of the right to family tends 
to focus on adults rather than children, recognizing that children lack the 
capacity to make certain decisions because of their youth.152 The framework 
operates with the presumption that decisions regarding family are best made 
by the parent, as the adult with the most intimate relationship to the child.153 
The framework, however, is not dismissive of children’s rights. Rather, it merely 
recognizes that parents are responsible for protecting children’s interests.154 
Thus, absent extenuating circumstances, such as the unfitness of a parent as 
demonstrated in the child custody context, it is not the role for the state to 
remove children from the care of their parents.155

The current cancellation of removal standard does not protect the right to 
family protected by the Constitution. Indeed, judges, scholars, and advocates 
have lamented the abrogation of right to family under the current paradigm.156 
As such, elevating the “best interests of the child” to a principal determination 
in the hardship inquiry more rigorously protects children’s constitutional right 
to remain in the care of their parents. 

In conclusion, the reconceptualization of the “exceptional and extremely 
unusual hardship” inquiry is warranted in light of international consensus as 
well as well-established tenets of family law and the constitutionally protected 
right to family unity. Elevating the “best interests of the child” to the forefront 
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of the determination and eliminating the need to compare one applicant 
against another will improve the rate of families that can remain together 
legally in the United States. 

Defending the Solution in the Absence of Congressional 
Directive 

Opponents of this paper’s solution may argue that eliminating the com-
parative inquiry and placing greater weight on “best interests of the child” 
undermines Congress’s intent to restrict the number of immigrants able to 
qualify for cancellation of removal.157 Since the “best interests of the child” test 
would generally command the upholding of the family unit,158 it follows that 
more applicants would be granted cancellation of removal under the proposed 
standard. It also follows that eliminating the comparative inquiry would have 
the same effect, since the judge would consider the facts of each case in isola-
tion. Opponents will argue Congress desired that the rigor of the standard 
hinge on the judge’s discretionary ability to disqualify people from relief by 
determining hardship is not met.159 Opponents will argue that elevating “best 
interests” and eliminating comparison essentially nullifies the requirement of 
showing “exceptional and extremely unusual hardship.”160

However, even conceding that Congress intended the class for whom can-
cellation of removal is available to be narrower than that under suspension of 
deportation, relaxing the standard does not necessarily undermine legislative 
intent. It should not be overlooked that rephrasing the hardship language was 
not the only substantive change made to the statute in 1996.161 Congress also 
accomplished their intended narrowing by increasing the number of years the 
applicant must be physically present in the United States, reducing the yearly 
quota to 4,000 grants, and only considering hardship to a qualifying family 
member rather than the applicant themselves.162 Thus, even with a relaxation 
of the hardship determination, the pool of eligible applicants is narrower at 
the outset than under the suspension of deportation framework. 

Additionally, one could logically surmise that Congress made an inten-
tional decision to write the statute vaguely such that the agencies tasked with 
enforcing immigration law could adapt their interpretation according to the 
salient policy concerns of the particular moment. FCC v. Fox Television stands 
for the proposition that in the adjudicative context an agency is free to depart 
from their previous interpretation of a statute, as long as they acknowledge 
they are changing course and give rational reasons for doing so.163 The agency 
must justify its decision with a substantial explanation when the new policy 
rests on different factual findings than the old policy.164

Under Fox Television, it is thus a completely legitimate exercise of agency 
authority to deviate from a prior interpretation of the hardship standard based 
on the evolution of psychology as it pertains to the harm of parental removal on 
the child. One can only wonder, adhering to the Fox Television standard, if any 
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factual findings underlaid the first articulation of the standard in Monreal. In 
any case, the BIA can point to the robust evidence from psychology discussed 
in this paper to support their redefinition of the hardship standard.165 The Fox 
Television rule allows for agencies to respond exactly to the kinds of advances 
in science at issue in this paper, without waiting for congressional action. 

Thus, there are two distinct responses to the argument that the new 
standard undermines legislative intent to further restrict eligibility. The first 
response acknowledges that Congress aimed to decrease the pool of eligible 
applicants when replacing suspension of deportation with cancellation of 
removal, but argues that Congress substantially accomplished this narrowing 
through the other changes in the eligibility requirements. The second response 
has broader implications and reflects the obligation of agencies to redefine 
their outdated statutory interpretations in light of developments in science 
and society. This paper recognizes that the hardship standard articulated in 
Matter of Monreal was considered reasonable in 2001, long before the findings 
highlighted in this paper were published. However, current consensus in the 
scientific community about the harm of such an onerous standard demon-
strates the need for change. 

Alternatively, Congress Should Amend INA § 240A(b)

Alternatively, Congress should amend the cancellation of removal statute 
itself by codifying a “best interests of the child” standard and doing away with 
the hardship standard at INA § 240A(b)(1)(D). The new standard would also 
lead to interpretation by the BIA, but with stronger safeguards in place for 
the qualifying relative. 

A second legislative solution would be to amend the statute to create 
a rebuttable presumption of “exceptional and extremely unusual hardship” 
when the qualifying relative is a child. This is already the standard for certain 
Salvadorans, Guatemalans, and Eastern Europeans who are eligible to apply 
for “special rule cancellation of removal,” pursuant to section 203 of the 
Nicaraguan Adjustment and Central American Relief Act.166 These appli-
cants, having proven other eligibility requirements, “shall be presumed to 
have established that deportation or removal from the United States would 
result in extreme hardship to the applicant or to his or her spouse, parent, or 
child, who is a citizen of the United States or an alien lawfully admitted for 
permanent residence.”167

Conclusion

An individual seeking cancellation of removal may make the difficult deci-
sion to leave their children in the care of family in the United States should 
the applicant be removed. This may be the case for an individual like David, 
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described in the Introduction. Perhaps gang violence and political instability 
plague his home country. Perhaps educational and employment opportunities 
are scant. And there is the real possibility that his children could be kidnapped 
for ransom by people who equate U.S. citizenship with wealth.168 For these rea-
sons, in the case of David’s removal, he will leave his children in the care of his 
wife, Fernanda, and her extended family in California, where they have safety, 
stability, and opportunities to excel emotionally, socially, and economically. 

When David goes before the immigration judge, he will need to show his 
removal would cause his daughters to suffer “exceptional and extremely unusual 
hardship.”169 This paper has demonstrated that the rigor of the standard as 
developed by the BIA renders cancellation of removal meaningless for most. 
For example, David’s daughters are currently in good health and do not exhibit 
behavioral problems. These facts would work against a finding of hardship,170 
even though research demonstrates the high likelihood these problems would 
develop upon David’s separation from his children.171 Additionally, since the 
current standard is a comparative inquiry, David’s case would be weighed 
against the case of another family the judge saw yesterday.172 Perhaps the 
respondent yesterday was a single parent with six children, several of whom 
require constant medical attention.173 In the judge’s eyes, the hardship to 
David’s children is comparatively less, and thus she should deny his claim. 

In light of a wealth of emergent research indicating the irreversible dam-
age on children forcibly separated from their parent in any case,174 it is high 
time for the BIA to redefine their understanding of cancellation of removal 
hardship. This paper proposes that the BIA elevate the “best interests of the 
child” to be a primary consideration and eliminate the comparative inquiry of 
the test.175 This change would bring the cancellation of removal standard into 
conformity with the rest of the international community under the CRC.176 
Additionally, it is supported by the U.S. Constitution’s protection of family, 
as evidenced through well-established principles of family law.177 

Opponents will argue that the new standard will allow too many grants 
of cancellation of removal, at odds with congressional intent to restrict the 
eligible class when it passed the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996.178 However, the intended narrowing was already 
accomplished by revising the time requirements, reducing the yearly quota, 
and eliminating consideration of hardship to anyone other than the qualify-
ing family member.179 Additionally, and most importantly, the change reflects 
the BIA’s obligation to evolve their standards in adherence with new factual 
findings that inform societal understanding of important issues in child 
psychology.180 Our law promotes the redefinition of agency policy for the 
reasons articulated in this paper. Alternatively, the most robust solution is 
for Congress to amend the statute. Doing away with the “exceptional and 
extremely unusual hardship standard” in exchange for a “best interests of the 
child” inquiry would signify movement toward an immigration policy that 
truly values unity of families.
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30. See Monreal-Aguinaga, 23 I&N Dec. 56, 58 (BIA 2001) (describing the 

differences between cancellation of removal and suspension of deportation). 
31. Id. 
32. Id. 
33. Id. 
34. Matter of Recinas, 23 I&N Dec. 467 (BIA 2002); Matter of Andazola, 23 I&N 

Dec. 319 (BIA 2002); Matter of Monreal, 23 I&N Dec. 56 (BIA 2001).
35. See Matter of Monreal.
36. Matter of J–J–G–, 27 I& N Dec. 808 (BIA 2020).
37. Matter of Monreal. 
38. Id. at 57. 
39. Id. 
40. Id. at 57, 60–61.
41. Id. at 64–65. 
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42. Id. at 64. 
43. Matter of Andazola, 23 I&N Dec. 319 (BIA 2002). 
44. Id. at 320.
45. Id. 
46. Id. at 324. 
47. Id. 
48. See, e.g., Twimasi, supra note 12, at 45.
49. See Matter of Recinas, 23 I&N Dec. 467 (BIA 2002). 
50. Id. at 467. 
51. Id. 
52. Id. at 470. 
53. Patrick Glen, The Removability of Non-Citizen Parents and the Best Interests 

of Citizen Children: How to Balance Competing Imperatives in the Context of Removal 
Proceedings, 30 Berkeley J. Int’l L. 1, 17 (2012). 

54. See Matter of Recinas, at 467.
55. See Matter of Andazola, 23 I&N Dec. 319 (BIA 2002); Matter of Monreal, 

23 I&N Dec. 56 (BIA 2001). 
56. See Matter of Andazola, at 323 (concluding that hardship “must necessarily 

be assessed, at least in part, by comparing it to the hardship others might face”).
57. Id.
58. See Matter of Recinas, at 472.
59. 27 I&N Dec. 808 (BIA 2020).
60. Id.
61. Id. at 809–10.
62. Id. at 814.
63. Id. at 811–13.
64. See Matter of Monreal, 23 I&N Dec. 56, 72 (BIA 2001) (noting lack of 

evidence in the record to corroborate the respondent’s hardship argument, and suggest-
ing such evidence could have taken several forms, including “individual medical and 
psychological reports by expert witnesses”).

65. See, e.g., Pandit v. Lynch, 824 F.3d 1 (1st Cir. 2016); Rendon v. Holder, 588 
F.3d 669 (9th Cir. 2010) (remanding to the immigration judge to give the respondent 
opportunity to obtain all evidence, including a full assessment of the respondent’s child 
recommended by the psychologist); Cabrera-Alvarez v. Gonzales, 423 F.3d 1006, 1008 
(9th Cir. 2005) (referencing a note from the petitioner’s son’s teacher stating that the 
child “would suffer emotional and psychological harm” if separated from his father).

66. See, e.g., Tinizaray-Narvaez v. Att’y Gen., 353 F. App’x 758, 759–60 (3d Cir. 
2009) (unpublished). 

67. De Jesus Chete Juarez v. Ashcroft, 376 F.3d 944, 949 (9th Cir. 2004) (general-
izing psychological harm to school-aged children forced to adapt to a new culture and 
separate from a parent).

68. See Twimasi, supra note 12, at 48, 53.
69. See Matter of Monreal, at 64.
70. See Matter of J–J–G–, 27 I&N Dec. 808, 814 (BIA 2020). 
71. Id. 
72. See, e.g., Jimenez v. Att’y Gen., 358 F. App’x 355, 356–57 (3d Cir. 2009) 

(unpublished) (“The IJ determined, after weighing the relevant factors, that although 
Jimenez’s children might suffer emotional, psychological and economic deprivations if 
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she is removed to Ecuador, ‘there is nothing in this record to suggest that the hardship 
that these children would suffer . . . is anything other than the hardship that would be 
present in the vast majority of cases’.”).

73. See Rendon v. Holder, 588 F.3d 669, 671 (9th Cir. 2010) (noting that the 
respondent’s psychologist witness indicated the child may have been suffering from 
ADHD, but this did not mean he would not be able to receive speech therapy in Mexico, 
thus undermining the hardship argument). 

74. See, e.g., Pandit v. Lynch, 824 F.3d 1 (1st Cir. 2016).
75. See, e.g., De Jesus Chete Juarez v. Ashcroft, 376 F.3d 944 (9th Cir. 2004) 

(concluding that removal of a parent for a school-aged child is “especially serious,” and 
citing a study that a school-aged child is subject to rejection to peers if forced to adopt 
to a new culture). 

76. Id.
77. See Luis H. Zayas et al., The Distress of Citizen-Children with Detained and 

Deported Parents, J. Child Fam. Stud. 11 (2015). 
78. Id. 
79. More than a decade elapsed between the first mention of psychological 

evidence to support a hardship finding and the first psychological studies discussing 
the severe detriment a child faces when a parent is removed. See Matter of Monreal, 23 
I&N Dec. 56 (BIA 2001). 

80. See, e.g., Brian Allen et al., The Children Left Behind: The Impact of Parental 
Deportation on Mental Health, J. Child. Fam. Stud. 390 (2015) (recommending 
that attempts be made to preserve parent-child relationships during instances when 
undocumented parents are apprehended by the government); Zayas, supra note 77, 
at 5 (emphasizing that immigration enforcement policies should be concerned with 
the well-being of citizen-children during the detention and removal of their parents).

81. Zayas, supra note 77, at 3.
82. Allen et al., supra note 80, at 386–87.
83. Id. at 390; Zayas, supra note 77, at 5. 
84. L.E. Gulbas et al., Deportation Experiences and Depression Among U.S. 

Citizen-Children with Undocumented Parents, Child Care Health Dev. 220, 221 
(2016).

85. Id.
86. Id. 
87. Id. 
88. Id. 
89. Id. at 228. 
90. Monica Bucci et al., Toxic Stress in Children and Adolescents, 63 Advances 

in Pediatrics 403-28 (2016).
91. Id. at 405. 
92. Id. at 403.
93. Id. at 418. 
94. Id. 
95. Id. at 406. 
96. Id. 
97. See Cory Turner, What Do Asthma, Heart Disease and Cancer Have 

in Common? Maybe Childhood Trauma, NPREd (Jan. 23, 2018), www.npr.org/ 
sections/ed/2018/01/23/578280721/what-do-asthma-heart-disease-and-cancer-have- 
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in-common-maybe-childhood-trauma (using the example of parental deportation as an 
“adverse childhood experience” that puts a child at risk of developing a chronic illness). 

98. Id. 
99. Gulbas et al., supra note 84, at 221. 

100. See generally Bucci et al., supra note 90 (describing how adverse childhood 
experiences compound to put children at greater risks of long-term mental and physi-
cal illness). 

101. See Gulbas et al., supra note 84, at 221. 
102. See the third section, supra (describing how psychology scholars use their 

empirical studies as vehicles to simultaneously advocate for immigration reform). 
103. See, e.g., Schuyler W. Henderson & Charles D.R. Baily, Parental Deportation, 

Families, and Mental Health, 52 J. Am. Acad. Child & Adolescent Psychiatry 451 
(2013); Human Impact Partners, Family Unity, Family Health: How Family-Focused 
Immigration Reform Will Mean Better Health for Children and Families (2013), https://
humanimpact.org/wp-content/uploads/2017/09/Family-Unity-Family-Health-2013 
.pdf.

104. See Pandit v. Lynch, 824 F.3d 1 (1st Cir. 2016); Cabrera-Alvarez v. Gonzales, 
423 F.3d 1006 (9th Cir. 2005); Matter of Recinas, 23 I&N Dec. 467 (BIA 2002). 

105. See Matter of Recinas. 
106. See id. at 469.
107. Cabrera-Alvarez v. Gonzales, at 1012.
108. Id. 
109. See Lynch, at 5. 
110. See Matter of Andazola, 23 I&N Dec. 319 (BIA 2002); Matter of Monreal, 

23 I&N Dec. 56 (BIA 2001).
111. See Matter of Andazola, 23 I&N Dec. 319 (BIA 2002); Matter of Monreal, 

23 I&N Dec. 56 (BIA 2001).
112. See Alvarez Figueroa v. Mukasey, 543 F.3d 487 (9th Cir. 2008) (reversing the 

BIA’s decision because the immigration judge misconstrued the hardship standard by 
assessing current, rather than future hardship). 

113. See Lynch, at 5.
114. See the third section, supra.
115. Allen et al., supra note 80, at 386–87.
116. See generally Bucci et al., supra note 90; see the third section, supra. 
117. The author believes this is a novel suggestion that has not been utilized in 

immigration advocacy. 
118. See the third section, supra.
119. Dep’t of Justice, Measures to Improve the Immigration Courts and the Board 

of Immigration Appeals (2006), http://trac.syr.edu/immigration/reports/194/include/
Gonzales22ImprovementMeasures.pdf. 

120. Id. at 2. 
121. Bush Administration Plan to Improve Immigration Courts Lag, TRAC 

Immigration (Sept. 8, 2008), http://trac.syr.edu/immigration/reports/194/ (noting that 
while EOIR implemented aspects of training for new and veteran judges, it also reduced 
the quality or extent of other training components, such as an annual conference). 

122. See Alan Vomacka, Cancellation o[f ] Removal, Suspension of Deportation 
212(c) Waiver, and Voluntary Departure, 9–10, 65–71 (2008), http://trac.syr.edu/
immigration/reports/211/include/III-17-training_course_cancellation_of_removal.pdf 
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(providing instruction on cancellation of removal for nonpermanent residents as part 
of a five-day training for immigration judges in August 2008). 

123. Id. at 67–71. 
124. Id. at 70. 
125. INA § 240A(b)(1)(D); Matter of Monreal, 23 I&N Dec. 56, 58 (BIA 2001) 

(“[U]nder the new statute, hardship to the applicant for relief is not considered; only 
hardship to the alien’s United States citizen of lawful permanent resident spouse, parent, 
or child may be considered”); see Vomacka, supra note 122, at 10 (reiterating Monreal’s 
interpretation). 

126. Vomacka, supra note 122, at 71. 
127. Paul Wickham Schmidt, DOJ Eliminates U.S. Immigration Judges’ 

Only Annual Training, immigrationcourtside.com (Apr. 17, 2017), http://
immigrationcourtside.com/2017/04/13/its-true-doj-eliminates-u-s-immigration-
judges-only-annual-training-quality-professionalism-de-prioritized-in-trump-era-
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128. Id.
129. Tal Kopan, Justice Department Rolls Out Case Quotes for Immigration 

Judges, CNN Politics (Apr. 2, 2018), www.cnn.com/2018/04/02/politics/immigration-
judges-quota/index.html. 

130. Measure #4 (“Improved Training for Judges”) was considered to be only 
“Partially Completed or Opaquely Implemented” in 2008. See Bush Administration 
Plan to Improve Immigration Courts Lag, supra note 121.

131. See the third section, supra. 
132. In response to a FOIA request, the Immigration Judge Benchbook was made pub-

lic in April 2018. For an archived version, see www.justice.gov/eoir/archived-resources.
133. See id. (including among the materials a PDF template for a cancellation of 

removal decision and order).
134. Id. 
135. See supra note 125 and accompanying text. 
136. See AILA Doc. No. 20110933, supra note 6. 
137. Gregory Chen, The Urgent Need to Restore Independence to America’s Politi-

cized Immigration Courts, Just Security (Nov. 12, 2020), www.justsecurity.org/73337/
the-urgent-need-to-restore-independence-to-americas-politicized-immigration-courts/. 

138. Convention on the Rights of the Child art. 3, Nov. 20, 1989, U.N. Doc. 
A/RES/44/25. 

139. Convention on the Rights of the Child, Frequently Asked Questions, 
UNICEF (Nov. 30, 2005), www.unicef.org/crc/index_30229.html. 

140. See Patrick Glen, supra note 53, at 21 (discussing the reluctance of the courts 
of the United States to consider the CRC since the treaty does not legally bind countries 
that are not parties to the agreement). 

141. Contrast the United Kingdom Supreme Court’s consideration of the best 
interests of the child as an initial consideration in determining the removability of a non-
citizen parent with the cancellation of removal factors, among which the best interests of 
the child are given no more weight than financial or health considerations. See id. at 24.

142. Id. 
143. Id. 
144. See Convention on the Rights of the Child, Frequently Asked Questions. 
145. Id. 
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146. Eschbach v. Eschbach, 56 N.Y.2d 167, 171 (N.Y. Ct. App. 1982). 
147. Child custody laws, Encyclopedia of Children’s Health, www.healthofchildren 

.com/C/Child-Custody-Laws.html. 
148. See David B. Thronson, Choiceless Choices: Deportation and the Parent-

Child Relationship, 6 Nev. L.J. 1165, 1178 (2006).
149. See id. at 1165 (analogizing family law to immigration law). 
150. Id. at 1174. 
151. Moore v. City of East Cleveland, 431 U.S. 494, 503–04 (1977). 
152. See David B. Thronson, supra note 148, at 1175. 
153. Id. 
154. Id. at 1179. 
155. See id. 
156. See, e.g., Cabrera-Alvarez v. Gonzalez, 423 F.3d 1006, 1014 (9th Cir. 2005) 

(Pregerson, J., dissenting) (“Our cancellation of removal statute does not honor the 
concept of family values and the need to keep families together.”).

157. See the second section, supra (describing Congress’s restriction of the eligible 
class of applicants in replacing “Suspension of Deportation” with “Cancellation of 
Removal” in 1996). 

158. See David B. Thronson, supra note 148, at 1178. 
159. See Matter of Monreal, 23 I&N Dec. 56, 62 (BIA 2001) (discussing legislative 

intent to make cancellation of removal available only in the most compelling cases).
160. See id. (“The new standard requires a showing of hardship beyond that which 

has normally been required in suspension of deportation cases . . . . Cancellation of 
removal under section 240A(b) of the Act is limited to ‘truly exceptional’ situations.”) 
(citing legislative history).

161. See id. at 58.
162. See id.
163. FCC v. Fox TV Stations, 556 U.S. 502, 515 (2009).
164. Id. 
165. See the third section, supra.
166. 8 CFR § 1240.64(d). 
167. 8 CFR § 1240.64(d)(1). 
168. See Doug Stanglin, Mexico Travel Warning: U.S. Urges Citizens to Avoid 

5 Mexican States, USA Today (Jan. 11, 2018), www.usatoday.com/story/news/
world/2018/01/11/mexico-travel-warning-u-s-urges-citizens-avoid-5-mexican-
states/1023620001/ (discussing the State Department’s 2018 issuance of a “do not 
travel” advisory for U.S. citizens regarding five Mexican states). 

169. INA § 240A(b) (defining cancellation of removal for nonpermanent residents).
170. See Matter of Andazola, 23 I&N Dec. 319 (BIA 2002); Matter of Monreal, 

23 I&N Dec. 56 (BIA 2001); see the third section, supra.
171. See the third section, supra (describing how parental removal puts children 

at severe risk for mental and physical illness). 
172. See Matter of Andazola, at 323 (concluding that hardship “must necessarily 

be assessed, at least in part, by comparing it to the hardship others might face”).
173. These facts resemble those in the seminal case Matter of Recinas, 23 I&N 

Dec. 467 (BIA 2002), the only seminal case where the hardship standard was satisfied. 
174. See the third section, supra. 
175. See the fourth section, supra. 

AILA Doc. No. 19110103. (Posted 4/15/21)

https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM9c1KHgGLo%2FDjCKCOX2py3FwpplqwCuMMTjkWvPS1nE5FA8PNP45cYvhN7KtwrYIAg%3D%3D
https://public.fastcase.com/H1P9uiW3J20SFp%2BGCG%2BxLarEEYskwzLWUj7RjvL7SlsrDDtrNIqzxldzsf%2B8pfHmsJM%2BkM7Qz8b%2B7LrNNp%2BHQw%3D%3D
https://public.fastcase.com/waZtJvSA54UAurM2rmIZz%2FzsvtCxO%2Bcxqt0b1HGCVL50I3p7h0QU8mjyTy%2B8N%2Bb3jxSozvsr2czr5oVaZmqpKg%3D%3D
https://public.fastcase.com/H1P9uiW3J20SFp%2BGCG%2BxLZyEj91x2DGKyGGsSAIpokDNlIQRxZh4%2FfT7gchowxZ4Msrye9%2FAeMtfQVtie32oSw%3D%3D


120 AILA Law Journal [3:95

176. See id. 
177. See id. 
178. See the fifth section, supra.
179. See id. 
180. See id.
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