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Deferred action is a long-standing administrative mechanism dating back decades,
by which the Secretary of Homeland Security may defer the removal of an undocumented
immigrant for a period of time." A form of administrative relief similar to deferred
action, known then as “indefinite voluntary departure,” was originally authorized by the
Reagan and Bush Administrations to defer the deportations of an estimated 1.5 million
undocumented spouses and minor children who did not qualify for legalization under the
Immigration Reform and Control Act of 1986. Known as the “Family Fairness” program,
the policy was specifically implemented to promote the humane enforcement of the law
and ensure family unity.

Deferred action is a form of prosecutorial discretion by which the Secretary
deprioritizes an individual’s case for humanitarian reasons, administrative convenience,
or in the interest of the Department’s overall enforcement mission. As an act of
prosecutorial discretion, deferred action is legally available so long as it is granted on a
case-by-case basis, and it may be terminated at any time at the agency’s discretion.
Deferred action does not confer any form of legal status in this country, much less
citizenship; it simply means that, for a specified period of time, an individual is permitted
to be lawfully present in the United States. Nor can deferred action itself lead to a green
card. Although deferred action is not expressly conferred by statute, the practice is
referenced and therefore endorsed by implication in several federal statutes.’

Historically, deferred action has been used on behalf of particular individuals, and
on a case-by-case basis, for classes of unlawfully present individuals, such as the spouses
and minor children of certain legalized immigrants, widows of U.S. citizens, or victims of
trafficking and domestic violence.’ Most recently, beginning in 2012, Secretary
Napolitano issued guidance for case-by-case deferred action with respect to those who
came to the United States as children, commonly referred to as “DACA.”

! Deferred action, in one form or another, dates back to at least the 1960s. “Deferred action” per se dates back at
least as far as 1975. See, Immigration and Naturalization Service, Operation Instructions § 103.1(a)(1)(ii) (1975).

2INA § 204(a)(1)YD)G)AT), (IV) (Violence Against Women Act (VAWA) self-petitioners not in removal proceedings
are “eligible for deferred action and employment authorization”); INA § 237(d)(2) (DHS may grant stay of removal
to applicants for T or U visas but that denial of a stay request “shall not preclude the alien from applying for . . .
deferred action”); REAL 1D Act of 2005 § 202(c)}2)(B)(viii), Pub. L. 109-13 (requiring states to examine
documentary evidence of lawful status for driver’s license eligibility purposes, including “approved deferred action
status”’); National Defense Authorization Act for Fiscal Year 2004 § 1703(c) (d) Pub. L. 108-136 (spouse, parent or
child of certain U.S. citizen who died as a result of honorable service may self-petition for permanent residence and
“shall be eligible for deferred action, advance parole, and work authorization”).

% In August 2001, the former-Immigration and Naturalization Service issued guidance providing deferred action to
individuals who were eligible for the recently created U and T visas. Two years later, USCIS issued subsequent
guidance, instructing its officers to use existing mechanisms like deferred action for certain U visa applicants facing
potential removal. More recently, in June 2009, USCIS issued a memorandum providing deferred action to certain
surviving spouses of deceased U.S. citizens and their children while Congress considered legislation to allow these
individuals to qualify for permanent residence status.
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By this memorandum, I am now expanding certain parameters of DACA and
issuing guidance for case-by-case use of deferred action for those adults who have been
in this country since January 1, 2010, are the parents of U.S. citizens or lawful
permanent residents, and who are otherwise not enforcement priorities, as set forth in the
November 20, 2014 Policies for the Apprehension, Detention and Removal of
Undocumented Immigrants Memorandum.

The reality is that most individuals in the categories set forth below are
hard-working people who have become integrated members of American society.
Provided they do not commit serious crimes or otherwise become enforcement priorities,
these people are extremely unlikely to be deported given this Department’s limited
enforcement resources—which must continue to be focused on those who represent
threats to national security, public safety, and border security. Case-by-case exercises of
deferred action for children and long-standing members of American society who are not
enforcement priorities are in this Nation’s security and economic interests and make
common sense, because they encourage these people to come out of the shadows, submit
to background checks, pay fees, apply for work authorization (which by separate
authority I may grant), and be counted.

A. Expanding DACA

DACA provides that those who were under the age of 31 on June 15, 2012, who
entered the United States before June 15, 2007 (5 years prior) as children under the age of
16, and who meet specific educational and public safety criteria, are eligible for deferred
action on a case-by-case basis. The initial DACA announcement of June 15, 2012
provided deferred action for a period of two years. On June 5, 2014, U.S. Citizenship
and Immigration Services (USCIS) announced that DACA recipients could request to
renew their deferred action for an additional two years.

In order to further effectuate this program, I hereby direct USCIS to expand
DACA as follows:

Remove the age cap. DACA will apply to all otherwise eligible immigrants who
entered the United States by the requisite adjusted entry date before the age of sixteen
(16), regardless of how old they were in June 2012 or are today. The current age
restriction excludes those who were older than 31 on the date of announcement (i.e.,
those who were born before June 15, 1981). That restriction will no longer apply.

Extend DACA renewal and work authorization to three-years. The period for
which DACA and the accompanying employment authorization is granted will be
extended to three-year increments, rather than the current two-year increments. This
change shall apply to all first-time applications as well as all applications for renewal
effective November 24, 2014. Beginning on that date, USCIS should issue all work
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authorization documents valid for three years, including to those individuals who have
applied and are awaiting two-year work authorization documents based on the renewal of
their DACA grants. USCIS should also consider means to extend those two-year
renewals already issued to three years.

Adjust the date-of-entry requirement. In order to align the DACA program
more closely with the other deferred action authorization outlined below, the eligibility
cut-off date by which a DACA applicant must have been in the United States should be
adjusted from June 15, 2007 to January 1, 2010.

USCIS should begin accepting applications under the new criteria from applicants
no later than ninety (90) days from the date of this announcement.

B. Expanding Deferred Action

I hereby direct USCIS to establish a process, similar to DACA, for exercising
prosecutorial discretion through the use of deferred action, on a case-by-case basis, to
those individuals who:

e have, on the date of this memorandum, a son or daughter who is a U.S.
citizen or lawful permanent resident;

¢ have continuously resided in the United States since before
January 1, 2010;

e are physically present in the United States on the date of this
memorandum, and at the time of making a request for consideration of
deferred action with USCIS;

e have no lawful status on the date of this memorandum:;

e are not an enforcement priority as reflected in the November 20, 2014
Policies for the Apprehension, Detention and Removal of
Undocumented Immigrants Memorandum; and

e present no other factors that, in the exercise of discretion, makes the
grant of deferred action inappropriate.

Applicants must file the requisite applications for deferred action pursuant to the
new criteria described above. Applicants must also submit biometrics for USCIS to
conduct background checks similar to the background check that is required for DACA
applicants. Each person who applies for deferred action pursuant to the criteria above
shall also be eligible to apply for work authorization for the period of deferred action,
pursuant to my authority to grant such authorization reflected in section 274A(h)(3) of
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the Immigration and Nationality Act.* Deferred action granted pursuant to the program
shall be for a period of three years. Applicants will pay the work authorization and
biometrics fees, which currently amount to $465. There will be no fee waivers and, like
DACA, very limited fee exemptions.

USCIS should begin accepting applications from eligible applicants no later than
one hundred and eighty (180) days after the date of this announcement. As with DACA,
the above criteria are to be considered for all individuals encountered by U.S.
Immigration and Customs Enforcement (ICE), U.S. Customs and Border Protection
(CBP), or USCIS, whether or not the individual is already in removal proceedings or
subject to a final order of removal. Specifically:

e ICE and CBP are instructed to immediately begin identifying persons in their
custody, as well as newly encountered individuals, who meet the above criteria
and may thus be eligible for deferred action to prevent the further expenditure of
enforcement resources with regard to these individuals.

o ICE is further instructed to review pending removal cases, and seek administrative
closure or termination of the cases of individuals identified who meet the above
criteria, and to refer such individuals to USCIS for case-by-case
determinations. ICE should also establish a process to allow individuals in
removal proceedings to identify themselves as candidates for deferred action.

e USCIS is instructed to implement this memorandum consistent with its existing
guidance regarding the issuance of notices to appear. The USCIS process shall
also be available to individuals subject to final orders of removal who otherwise
meet the above criteria.

Under any of the proposals outlined above, immigration officers will be provided
with specific eligibility criteria for deferred action, but the ultimate judgment as to
whether an immigrant is granted deferred action will be determined on a case-by-case
basis.

This memorandum confers no substantive right, immigration status or pathway to
citizenship. Only an Act of Congress can confer these rights. It remains within the
authority of the Executive Branch, however, to set forth policy for the exercise of
prosecutorial discretion and deferred action within the framework of existing law. This
memorandum is an exercise of that authority.

* INA § 274A(h)(3), 8 U.S.C. § 1324a(h)(3) (“As used in this section, the term ‘unauthorized alien’ means, with
respect to the employment of an alien at a particular time, that the alien is not at that time either (A) an alien
lawfully admitted for permanent residence, or (B) authorized to be so employed by this chapter or by
the[Secretary].”); 8 C.F.R. § 274a.12 (regulations establishing classes of aliens eligible for work authorization).
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