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SIDEBAR #2 cont'd: Particular
Social Group

Social Distinction—

Same as social visibility, just a new name
On-sight visibility not required (3d & 7th)

Key-> whether group is perceived as meaningfully distinct segment of
society

Note—PSG cannot be defined merely by fact that the members
subjected to harm

See Matter of W-G-R-, 26 1&N Dec. 208 (BIA 2014): Matter of M-E-V-G-,
26 1&N Dec. 227 (BIA 2014); see also Matter of A-B-, 27 316 (A.G.
2018)
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Update: On December 19, 2018, following publication of this Sidebar, the federal district court for the
District of Columbia ruled that several of the policies set forth in the Attorney General’s decision in
Matter of A-B- and U.S. Citizenship and Immigration Service's (USCIS) policy memorandum issued in
light of that decision — including their general conclusion that claims based on gang or domestic violence
fail to establish a credible fear of persecution — conflicted with provisions of the Immigration and
Nationality Act (INA) and “impermissibly heightened” the standards for credible fear screenings.
Accordingly, the court granted the plaintiffs' motion for a permanent injunction and enjoined USCIS from
applying these policies with respect to credible fear determinations. The district court’s decision and any
Jorthcoming decision on appeal will be subject to further analysis as the case develops.

The original post from October 25, 2018, follows below.

Over the past year, non-U.S. nationals (aliens) from Central America (primarily Honduras, El Salvador,
and Guatemala) have comprised an increasingly larger share of asylum applicants in the United States.
And more recently, a “caravan” of thousands of individuals from Honduras has been traveling north
across the Guatemala-Mexico border, with many reportedly seeking to escape widespread gang and
domestic violence in Honduras. Previously, federal courts and immigration authorities have considered
when such circumstances may raise a viable claim for asylum or other forms of relief from removal. In
June 2018, Attorney General (AG) Jeff Sessions ruled in Martrer of A-B- that aliens who fear gang or
domestic violence in their home countries generally do not qualify for asylum based on those grounds—a
ruling that is binding upon immigration authorities within both the Department of Justice (DOJ) and
Department of Homeland Security (DHS). The decision may foreclose some claims of relief by asylum
seekers, and subject more aliens apprehended along the border to expedited removal in lieu of the more
formalized removal process available to aliens whose asylum claims are deemed sufficiently credible to
warrant further review. This Legal Sidebar examines asylum claims based on gang and domestic violence,
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the AG’s decision in Matter of A-B-, and recent guidance from DHS’s U.S. Citizenship and Immigration
Services (USCIS) in light of that ruling.

Asylum and Other Humanitarian-Based Forms of Relief from Removal

Federal immigration law provides that certain aliens who might otherwise be removed from the United
States may be granted relief because they would likely face persecution in their country of origin. Asylum
is one of the most consequential avenues of relief for an alien, potentially affording the recipient with a
permanent foothold in the United States. To qualify for asylum, an applicant has the burden of proving
past persecution or a well-founded fear of future persecution on account of race, religion, nationality,
membership in a particular social group, or political opinion. The applicant must show that one of these
protected grounds “was or will be at least one central reason for persecuting the applicant.” In the absence
of past persecution, an applicant can show a well-founded fear by presenting evidence of a reasonable
possibility of future persecution. The applicant must also show persecution by the government or groups
that the government is unable or unwilling to control; and, for purposes of showing a well-founded fear,
that the applicant could not reasonably relocate within his country to avoid persecution. In addition,
asylum is a discretionary form of relief; consequently, an alien who establishes eligibility for asylum may
be denied relief as a matter of discretion.

The scope of the five enumerated grounds for which an alien may qualify for asylum has been the subject
of dispute, and none more so than persecution based on membership in a “particular social group.”
Immigration authorities have described it as “perhaps the most complex and difficult to understand”
ground for asylum. In 2014, the Board of Immigration Appeals (BIA), the highest administrative body
responsible for interpreting and applying federal immigration laws, held that a particular social group
must have three characteristics. First, the group must be composed of members who share a common
immutable characteristic. The BIA has described a common immutable characteristic as one “that the
members of the group either cannot change, or should not be required to change because it is fundamental
to their individual identities or consciences.” Second, the group must be defined with “particularity.” The
BIA observed that “particularity” refers to discrete and well-defined boundaries that provide a “clear
benchmark for determining who falls within the group.” Third, the group must be socially distinct within
the society in question. Social distinction means that the group is perceived or recognized as a group by
society, and “a social group cannot be detined exclusively by the fact that its members have been
subjected to harm.”

Apart from asylum, there are other forms of relief available for aliens who fear persecution or other types
of mistreatment in their home countries. For instance, in some cases, an alien may be statutorily ineligible
for asylum (e.g., because of specified criminal activity, firm resettlement in another country, or an
untimely application). However, the alien typically can pursue withholding of removal, which carries a
higher burden of proving that it is more likely than not the alien will be persecuted on account of one of
the five protected grounds. In the alternative, the alien may apply for protection under the Convention
Against Torture (CAT), which requires evidence that it is more likely than not that the alien will be
tortured *“by or at the instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity”; the alien does not need to show that such torture would be predicated on
one of the five enumerated grounds for which asylum or withholding of removal may be granted. Unlike
asylum, withholding of removal and CAT protection are mandatory forms of relief. Therefore, an alien
who is eligible for withholding or CAT protection cannot be removed to the country where he will be
persecuted or tortured.

Claims Based on Gang and Domestic Violence

In recent years, the BIA and federal courts have increasingly addressed claims for relief by aliens who
expressed a fear of gang or domestic violence. In the case of asylum and withholding of removal,
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applicants frequently have argued that such violence constitutes persecution based on their membership in
a particular social group. With regard to CAT claims, applicants have argued that such violence
constitutes “torture” committed with the consent or acquiescence of the controlling government.

Gang Violence

In several published decisions, the BIA has rejected asylum claims based on gang violence, citing the lack
of evidence showing that the alleged persecution was tied to one of the protected grounds. In these cases,
the BIA rejected the applicants’ contentions that they were targeted as members of particular social
groups, variously described by applicants as consisting of persons subject to gang recruitment or violence,
persons with perceived gang affiliations, or persons who have repudiated gangs. The BIA concluded that
these categorizations were too broad to fit within the particular social group framework. The federal
courts of appeals have also generally held that aliens who fear gang violence do not qualify for asylum or
withholding of removal, and have rejected particular social group claims that are broadly defined by the
group members’ general resistance or vulnerability to gangs. Some courts have also cited government
efforts to control gang violence as factors that undermine such claims. On the other hand, a few courts
have held that aliens subject to gang violence were eligible for asylum because they established a nexus
between the alleged harm and their membership in a cognizable particular social group, such as
“witnesses who testify against gang members.” With respect to CAT protection, the absence of evidence
showing the government’s consent or acquiescence to gang activity has often resulted in the denial of
those claims.

Domestic Violence

In 1999, the BIA in Matter of R-A- considered whether aliens subject to domestic violence are eligible for
asylum. In that case, the applicant claimed that she suffered severe physical and sexual abuse from her
husband on account of her membership in a particular social group described as “Guatemalan women
who have been involved intimately with Guatemalan male companions, who believe that women are to
live under male domination.” The BIA determined that the applicant failed to show that her proposed
social group is “a group that is recognized and understood to be a societal faction, or is otherwise a
recognized segment of the population™ in Guatemala. In 2001, AG Janet Reno vacated the BIA’s decision
pending final publication of proposed regulations that would have clarified the definitions of
“persecution” and “membership in a particular social group,” but those regulations were never finalized.

More recently, in 2014, the BIA in Matter of A-R-C-G- held that “married women in Guatemala who are
unable to leave their relationship” constitute a particular social group. The BIA determined that the
group’s members “share the common immutable characteristic of gender,” and that “marital status can be
an immutable characteristic where the individual is unable to leave the relationship.” The BIA also
determined that the social group was sufficiently particular because the terms used to describe it
(“married,” “women,” and “unable to leave the relationship”) “have commonly accepted definitions
within Guatemalan society.” Further, the BIA concluded, the group “is also socially distinct™ given
evidence that Guatemala has a culture of “machismo and family violence.” Following Matter of A-R-C-G,
subsequent BIA decisions interpreted that ruling to mean that most Central American domestic violence
victims fall within the definition of a particular social group.

Some federal courts of appeals, however, have upheld subsequent BIA decisions rejecting asylum and
withholding claims based on domestic violence, which construed Matter of A-R-C-G- as applicable only
to claims where the alien is forced to remain in the domestic relationship, and is thus in a “uniquely
vulnerable” and “easily recognizable” social group. Reviewing courts have also rejected CAT claims
based on domestic violence due to the lack of evidence in the considered cases that government
authorities would consent or acquiesce to such violence.

AILA Doc. No. 20011030. (Posted 1/10/20)



Congressional Research Service 4

The Attorney General’s Decision in Matter of A-B-

Under DOJ regulations, the AG has the “unfettered” authority to direct the BIA to refer a case to him for
review. In Matter of A-B-, AG Jetf Sessions reviewed a BIA decision that had reversed the denial of
asylum to an applicant who alleged she suffered abuse from her husband in El Salvador, The AG
exercised this authority in order to address whether being a victim of private criminal activity constitutes
a particular social group for asylum and withholding of removal.

In a June 2018 opinion, the AG declared that “the asylum statute does not provide redress for all
misfortune,” and ruled that the BIA in Matter of A-R-C-G- had erroneously “recognized an expansive new
category of particular social groups based on private violence.” The AG determined that “[g]enerally,
claims by aliens pertaining to domestic violence or gang violence perpetrated by non-governmental actors
will not qualify for asylum,” or meet the “credible fear” standard to watrant consideration of an asylum
application.

The AG stated that “[t]o be cognizable, a particular social group mus? ‘exist independently” of the harm
asserted,” or otherwise “the definition of the group moots the need to establish actual persecution.” The
AG determined that “married women in Guatemala who are unable to leave their relationship,” the social
group at issue in Matter of A-R-C-G-~, failed to meet this standard because the inability to leave is
essentially created by the alleged harm. The AG also disagreed with the BIA’s conclusion that this social
group was sufficiently discrete, stating that “[s]ocial groups defined by their vulnerability to private
criminal activity likely lack the particularity required . . . given that broad swaths of society may be
susceptible to victimization.” Further, observing that “the key thread running through the particular social
group framework is that social groups must be classes recognizable by society at large,” the AG
questioned whether Guatemalan society views domestic violence victims as “a distinct group in society,
rather than each as a victim of a particular abuser in highly individualized circumstances.” In short, the
AG concluded that a particular social group ground must be construed in a manner that is not “too broad
to have definable boundaries and too narrow to have larger significance in society.”

The AG, moreover, determined that private criminal actors often target people for personal or economic
reasons that are unrelated to any particular social group, and that an applicant’s ability to relocate within a
country “would seem more reasonable” when the alleged harm is “at the hands of only a few specific
individuals.” The AG also ruled that an applicant alleging harm by private actors “must show more than
the government’s difficulty controlling the private behavior.” Instead, the applicant “must show that the
government condoned the private action ‘or at least demonstrated a complete helplessness to protect the
victims.””

Finally, the AG observed that “an applicant bears the burden of proving not only statutory eligibility for
asylum but that she also merits asylum as a matter of discretion.” The AG determined that asylum
adjudicators should thus consider “relevant discretionary factors,” even where the applicant otherwise
demonstrates asylum eligibility, such as the alien’s ability to apply for asylum in other countries, and the
length of time spent in a third country before coming to the United States.

USCIS’s Guidance for Adjudicating Credible Fear and Asylum Claims

In July 2018, USCIS issued guidance for determining whether a person is eligible for asylum in light of
Matter of A-B-. The USCIS guidance instructs asylum officers to make “at least five basic inquiries”
when an applicant raises a claim based on membership in a particular social group:

1. Whether the applicant is a member of “a clearly-defined particular social group, which is
composed of members who share a common immutable characteristic, is defined with
particularity, is socially distinct within the society in question, and is not defined by the
persecution on which the claim is based™;
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2. Whether the applicant has shown that his or her membership in the group is a central
reason for the alleged persecution;

3. If the persecutor is not affiliated with the government, whether the applicant can show
that the government is unable or unwilling to protect him or her;

4. Whether internal relocation is possible, would protect the applicant from the persecution,
and presents a reasonable alternative to asylum; and

5. Whether the applicant merits relief as a matter of discretion.

The guidance also instructs asylum officers to apply these standards when evaluating whether an alien
who might otherwise be subject to expedited removal has a credible fear of persecution that warrants
further consideration of the alien’s claim of relief. The USCIS guidance concludes that most particular
social group claims defined by the members’ vulnerability to gang or domestic violence by non-
government actors would nof warrant asylum or meet the threshold necessary to satisfy the credible fear
assessment. Further, the USCIS guidance instructs asylum officers to consider the applicant’s credibility,
which alone may warrant the denial of asylum or a negative credible fear finding.

Impact of Matter of A-B- and Legislative Options

The AG’s ruling in Matter of A-B- restricts the availability of asylum for aliens who claim to be victims of
gang or domestic violence in their home countries. This limitation may be most significant at the U.S.-
Mexico border, where there has been an influx of aliens arriving from Central America and seeking
asylum, withholding of removal, or CAT protection based on fears of gang or domestic violence. Before
the AG’s ruling, such aliens claiming persecution on those grounds could potentially have had their
claims reviewed administratively, rather than being summarily removed from the United States via the
expedited removal process. But the AG’s decision clarifies that aliens who fear private criminal activity,
such as gang and domestic violence, generally do not qualify for asylum, or meet the credible fear
threshold to warrant formal adjudication of their claims. The USCIS guidance issued in the wake of that
ruling reinforces that conclusion.

Despite these restrictions, aliens fearing gang or domestic violence may still qualify for asylum or
withholding of removal if there is evidence that their alleged persecutors are centrally motivated by a
protected ground, such as political opinion, religion, or membership in a particular social group that is not
simply defined by the members’ vulnerability to crime. For example, some courts have held that a
particular social group may include witnesses who testitied against gang members, family members of
such witnesses, and, in some cases, former gang members. Additionally, there may be limited
circumstances where the alien could establish eligibility for CAT protection, which requires no nexus to a
protected ground. The AG’s ruling does not necessarily conflict with the general holdings of these cases.

Yet some have argued that Matter of A-B’s strict interpretation of asylum law deprives domestic violence
and gang victims of the opportunity to seek asylum and related protections, particularly at the credible
fear screening stage, where they may not have the resources to fully present their claims. While there is
no current official data regarding the impact of the AG’s decision, there has reportedly been an increase in
negative credible fear determinations by immigration authorities. Additionally, statistical data shows a
sharp decline in immigration judge decisions finding a credible fear since the end of 2017, but that decline
started months before the AG’s decision.

In any event, by regulation the AG’s decision is binding on all federal immigration authorities. In August
2018, a federal lawsuit was brought challenging USCIS’s guidance implementing the AG’s ruling on the
grounds that the agency’s new policies would essentially preclude any consideration of asylum claims
predicated on a fear of gang or domestic violence regardless of the underlying merits of each case. A final
decision has yet to be rendered by the district court.
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While federal courts may ultimately determine the legality of the AG’s decision and ensuing USCIS
guidance, Congress has the power to clarify the scope of asylum protections for aliens fleeing gang and
domestic violence. For example, Congress could clarify the meaning of a “particular social group,” or
expand or narrow the enumerated grounds for asylum to plainly cover or exclude victims of gang or
domestic violence. In the alternative, Congress could create a separate form of discretionary relief for
certain aliens fleeing gang or domestic violence. Additionally, Congress, through its spending power,
could limit or prohibit the use of funds to implement any policy changes made pursuant to the AG’s
decision, as a recent appropriations bill would have done. Finally, given some observers’ concerns about
the AG’s power to certify immigration cases for review, some legislators have proposed legislation to
create a separate independent tribunal to review immigration cases.
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From: Cheng. Mary (EQIR)

To: Cheng, Mary (EQIR)

Subject: Fwd: Retroactivity of Matter of A-B-
Date: Friday, October 26, 2018 11:01:09 AM
Mary Cheng

Deputy Chief Immigration Judge

Begin forwarded message:

From: "Nadkarni, Deepali (EOIR)" <Deepali.Nadkarni@EOIR.USDOJ.GOV>
Date: June 20, 2018 at 8:59:26 AM EDT
To: "King, Jean (EOIR)" <] y@F 3

Ce: "Rosen, Scott (EOIR)" <S_C_QIL_&Q§_Q1]@LQ1R__US_DQLM> "Cheng, Mary

(EOIR)"<Mary.Cheng@EOIR.USDOJ.GOV>, *Kelter, Mary Beth (EOIR)"
<MaryBeth.Keller@EOQIR.USDQJ.GOV>
Subject: Re: Retroactivity of Matter of A-B-

Thanks, Jean. The judges were asking for gu1dance so I'll pass this along.
Gracias. Dee

Dee Nadkarni

Assistant Chief Immigration Judge
(b) (6)

On Jun 20, 2018, at 8:30 AM, King, Jean (EOIR)
<lean King@EOIR.USDOJ . GOV> wrote:

Dee, sorry for not responding sooner. I'm not sure if Scott talked to you,
but [ am not aware that guidance is forthcoming from OP, and I'm not
sure that would be appropriate in any event. We can do some research
here if you would like, but | see this as a straight up legal issue that needs
to work its way up.

Let me know if you all would like OGC to put together some research for
you.

Thanks,

Jean

From: Nadkarni, Deepali (EOIR)

Sent: Friday, June 15, 2018 3:29 PM

To: Rosen, Scott (EQIR) <Scott.Rosen@EQ(R.USDQJ.GOV>; King, Jean
(ECIR) <lean.King@EQIR.USDOLGOV>

Cc: Cheng, Mary (EOIR) <Mary.Cheng@EQIR.USDOJ.GOV>; Keller, Mary

Beth (EOIR) <MaryBeth.Keller@EQIR.USDOJ.GOV>
Subject: FW: Retroactivity of Matter of A-B-
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Hi, Jean and Scott. We are having an A-B- retroactivity throw-down in

WAS. Is guidance forthcoming? Thanks. Dee
Dee Nadkarni
Assistant Chief Immigration Judge

(b) (6)

From: Bain, Quynh (EOIR)

Sent: Friday, June 15, 2018 3:12 PM

To: Hall, Andrew {EQIR) <Andrew.Hall2@EQIR.USDOJ.GOV>; Bryant, John
M. (EOIR) <John.Brvant@EQIR.USDOJL.GOV>; Burman, Lawrence O. (EOIR)
<Lawrence.Burman@EOQIR.USDQJ.GOV>; Choi, Raphael (EOIR)
<Raphael.Choi@EQIR.USDOJ.GOV>; Donoso Stevens, Karen (EOIR)
<Karen.DonosoStevens@EQIR.USDOLGOV>; Gonzalez, Guadalupe Reyna
(EOIR) <Guadalupe.Reyna.Gonzalez@EQIR.USDOJ.GOV>; Hladylowycz,
Roxanne (EOIR) <Roxanne. Hiadylowycz@EQIR.USDOJ.GOV>; Hong, J. Traci
{EOIR) <L.Iraci.Hong @EOIR.USDQ).GQV>; Nadkarni, Deepali (EOIR)

<Deepali.Nadkarni@FOIR,USDOJ.GOV>; Owens, Robert (EOIR]
<Robert.Owens@EOQIR.USDOJ.GOV>; Perlman, Helaine (ECIR)
<Helaine.Perlman@EQIR.USDO).GOV>; Soper, Emmett (EOIR)
<tmmett.Soper@EOIR.USDOLGOV>

Cc: Klixbull, Kaylee J. (EQIR) <Kaviee Klixbull @EQIR.USDOJ.GQV>; Roberts,
Roberta O. (EOIR) <Roberta.Roberts@EQIR.USDOJ.GOV>; Palmer, Breanne
J. (EOIR) <Breanne.Palmer@EQIR.USDQJ,GOV>; Sharp, Elizabeth Fisher
(EOIR) <ElizabethFisher.Sharp@EOIR.USDO).GOV>; Vogt, Sarah M. (EOIR)
<Sarah. Vogt@EQIR.USDQJ.GOV>; Evrard, Kristine (EOIR)

<Kristine Evrard@EQIR.USDQJ.GOV>; Ottman, Elizabeth (EQIR)
<Elizabeth.Ottman@EOIR.USDOJ.GOV>; Altimier, Julie (EOIR)

<Julie. Altimier@EQIR.USDOJ.GOV>; Burchard, Nathan (EOIR)
<Nathan.Burchard@EQIR.USDOJL.GOV>; Kidibu, Sara (EOIR)
<Sara.Kidibu@EQIR.USDOJ.GQV>; North, Alexandra (EOIR)

<Alexandra North@EQIR.USDOL.GQVY>; Strombom, Shannon (EOIR)
<Shannon.Strombom@EOQIR.USDO).GOV>

Subject: RE: Retroactivity of Matter of A-B-

Dear Andy and our wonderful JLC's and AA's:

Thank you for taking the time to prepare the memorandum. It is very
helpful. However, because you are relying on case law that may have
been superseded by more recent Supreme Court decisions, such as St. Cyr
v. INS (2001), | suggest that you ask OGC for guidance on the retroactivity
issue. St. Cyr was the Supreme Court’s ruling that resolved the
retroactivity question presented in Matter of Soriano. See
https://biotech.law.lsu.edu/blaw/olc/deportation_212c.htm. In Matter of
Soriano, then-Attorney General Janet Reno ruled that the AEDPA
provision that repealed Section 212(c) relief applied to pending cases,
because the statute itself has no effective date. In the absence of an
effective date provision, the Attorney General held that the presumption
against retroactive application of new statutes and regulations applied,
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but the real question was how to define “pending” cases. The Attarney
General made it clear that pending cases included those cases that had
not been resolved or disposed of by the {] or the BIA. On petition for
review, the federal court (the Second Circuit, | believe) articulated a
different definition of “pending” cases. The Supreme Court in St. Cyr
ultimately resolved the dispute by identifying several categories of
“pending cases.” For this reason, it is important to get the Department’s
latest take on what it considers a “pending” case, so that we could
uniformly apply the position of the Department. Until we have a definitive
position, | would suggest [(SHG)]

If you have any questions, please ask Judge Hong. | hear she is the Langraf
expert. ©

Please have a good weekend.

Qvs

From: Hall, Andrew (EQIR)

Sent: Thursday, June 14, 2018 3:13 PM

To: Bain, Quynh (EOIR) <Quynh.Bain@EOIR.USDOLGOV>; Bryant, John M.
(EOIR) <john.Bryant@EQIR.USDOJL.GOV>; Burman, Lawrence O. (EQIR)
<tawrence.Burman@EQIR.USDQJ.GQV>; Choi, Raphael (EOIR)
<Raphael.Choi@EQIR.USDQJ.GQV>; Donoso Stevens, Karen (EOIR)
<Karen.DonosoStevens@EQIR.USDQJ.GOV>; Gonzalez, Guadalupe Reyna
(EOIR) <Guadalupe.Reyna.Gonzalez@EQIR.USDOJ.GOV>; Hladylowycz,
Roxanne (EOIR) <Roxanne.Hladvlowycz@EOIR.USDOJ.GQV>; Hong, J. Traci
(EOIR) <L Iraci.Hong@EOQIR.USDOJ.GOV>; Nadkarni, Deepali (ECIR)
<Deepali.Nadkarni@EOIR.USDOJ.GQV>; Owens, Robert (ECIR)
<Robert.Owens@EQIR.USDOJ.GQV>; Perlman, Helaine (EOIR)
<Helaine.Periman@EQIR.USDQJ.GOV>; Soper, Emmett (EOIR)
<Emmett.5oper@EQIRUSDOLGOV>

Cc: Klixbull, Kaylee J. (EOIR) <Kavlee Klixbull@EOIR.USDOJL.GOV>; Roberts,
Roberta O. (EOIR) <Roberta.Roberts@EOIR.USDO).GOV>; Palmer, Breanne
J. (EOIR) <Breanne.Palmer@EQIR.USDO).GOV>; Sharp, Elizabeth Fisher
(EOIR) <ElizabethFisher Sharp@EQIR.USDOJ.GOV>; Vogt, Sarah M. (EOIR)
<Sarah.Vogt@EQIR.USDOJ,GOV>; Evrard, Kristine (EOIR)

<Kristine Evrard@EQIR.USDQL.GQV>; Ottman, Elizabeth (EQIR)
<Elizabeth.Qttman@EQIR.USDQL.GOV>; Altimier, Julie (EOIR)

<Julie Altimier @EQIR.USDQJ.GOV>; Hall, Andrew (EOIR)
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<Andrew. Hall2 @EQIR.USDQJ.GOV>; Burchard, Nathan (EOIR)
<Nathan.Burchard@EQIR.USDQOJ.GOV>; Kidibu, Sara (EOIR)
<Sara.Kidibu@EOQIR.USDOJ.GQV>; North, Alexandra {EQOIR)
<Alexandra.North@EOIR,USDOJ.GOV>; Strombom, Shannon (EOIR)
<Shannon.Strombom@EOIR.USDOJ.GOV>

Subject: Retroactivity of Matter of A-B-

Good afternoon Your Honors,

Attached please find a brief memorandum analyzing the potential
retroactive application of Matter of A-B-, 27 1&N Dec. 316 (A.G. 2018), to
pending A-R-C-G- claims on the Court’s docket. The memorandum also
includes implications and suggestions for Immigration Judges, as
discussed and formulated by the Attorney Advisors.

Additionally, the Attorney Advisors will be hosting an informal brownbag
discussion of Matter of A-B- before the end of June, and we welcome all
Immigration Judges to attend. We seek Your Honors' insights into the

decision and its consequences, and we hope to share the impressions the
Attorney Advisors have discussed thus far. Please be on the lookout for an
email and Outlook calendar event in the coming week.

Finally, the Attorney Advisors will be contacting Immigration Judges with
pending A-R-C-G- written decisions as we reach those assignments on our
dockets, to solicit Your Honors’ revised directions, if any. However, we
also encourage feedback from any Immigration Judges who would like to
take appropriate action in their pending cases sooner than that. Thank
you.

Respectfully,

Andy Hall, Esg.

Attorney Advisor

Executive Office for Immigration Review

Arlington, Virginia

(b) (6)

Andrew.Hall 8oV
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From:
To:

€Cc:

Subject:

Date:

LERS, EQIR (EQIR)
LERS, EQIR (EOIR); All of Judges (EQIR); BIA BOARD MEMBERS (EQIR); BIA ATTORNEYS (EQIR); All of OCD

Policy & Case Law Bulletin - June 15, 2018
Friday, June 15, 2018 3:28:32 PM

EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW | Policy & Case Law Bulletin

on and June 15,

Federal Agencies

e Attorney General Issues Decision in Matter of A-B-

27 I&N Dec. 316 (A.G. 2018)

(1) Matter of A-R-C-G-, 26 I1&N Dec. 388 (BIA 2014) is overruled. That decision was
wrongly decided and should not have been issued as a precedential decision. (2) An
applicant seeking to establish persecution on account of membership in a “particular
social group” must demonstrate: (1) membership in a group, which is composed of
members who share a common immutable characteristic, is defined with particularity, and
is socially distinct within the society in question; and (2) that membership in the group is a
central reason for her persecution. When the alleged persecutor is someone unaffiliated
with the government, the applicant must also show that her home government is
unwilling or unable to protect her. (3) An asylum applicant has the burden of showing her
eligibility for asylum. The applicant must present facts that establish each element of the
standard, and the asylum officer, immigration judge, or the Board has the duty to
determine whether those facts satisfy all of those elements. (4) If an asylum application is
fatally flawed in one respect, an immigration judge or the Board need not examine the
remaining elements of the asylum claim. (5) The mere fact that a country may have
problems effectively policing certain crimes or that certain populations are more likely to
be victims of crime, cannot itself establish an asylum claim. (6) To be cognizable, a
particular social group must exist independently of the harm asserted in an application for
asylum. {7) An applicant seeking to establish persecution based on violent conduct of a
private actor must show more than the government’s difficulty controlling private
behavior. The applicant must show that the government condoned the private actions or
demonstrated an inability to protect the victims. (8) An applicant seeking asylum based on
membership in a particular social group must clearly indicate on the record the exact
delineation of any proposed particular social group. (9) The Board, immigration judges,
and all asylum officers must consider, consistent with the regulations, whether internal
relocation in the alien’s home country presents a reasonable alternative before granting
asytum.
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e QCAHO Issues Decision in M.S. v. Dave S.B, Hoon = John Wayne Cancer Institute — EQIR

12 OCAHO no. 1305a (2018)

The complaint was dismissed as untimely because the complainant filed the charge more
than 180 days after the alleged discriminatory conduct occurred and thereby failed to
meet a condition precedent to filing the 8 U.S.C. 1324b complaint with OCAHO. “The
contact M.S. made with {the Department of Justice Immigrant and Employee Rights
Section (IER)] within the statutory period is insufficient to constitute a charge because it
was not ‘minimally sufficient.” . . . There is also no basis to equitably toll the statute of
limitations because complainant had actual notice of the statute of limitations and ignored
IER’s warning that a charge must be timely filed.”

OClJ Issues OPPM 18-02: Definitions and Use of Adjournment, Call-up, and Case
identification Codes — EOIR

“This OPPM rescinds OPPM 17-02, Definitions and Use of Adjournment, Call-up, and Case
Identification Codes, dated October 5, 2017, and sets forth updated adjournment, call-up,
and case identification codes used to track the case hearing process.”

Virtual Law Library Weekly Update — EOIR
a COINYL H

DHS

.‘Fh;b updatc ]llLIudCD TESUUTLES TTELT] lt{y ddd!‘:d LU UM xﬁtcu;a% Ul C)\tcllld{ V;i"‘iuai LdW
Library, such as Federal Register Notices, country conditions information, and links to
recently-updated immigration law publications.

« DHS Announces Strengthened Northern Border Strategy

DOS

On June 12, 2018, DHS published an updated Northern Border Strategy intended to “e
Enhance border security operations through better information sharing, improved domain
awareness, and integrated operations;  Facilitate and safeguard lawful trade and travel
by enhancing rapid inspection and screening, enforcing a fair trade environment, and
bolstering border infrastructure; [and] ¢ Promote cross-border resilience by supporting
response and recovery capabilities between federal, state, local, tribal, and Canadian
partners.”

e DOS Updates 9 FAM

DOS made multiple updates to 9 FAM, including to section 402.3 (U], updating processing
procedures for applicants of A, G, and NATO Visas and definitions of their dependents,
updating designated international organizations, and updating minimum wage
requirements; sections 201.1 (U) and 303.9 (U], updating Swaziland to Eswatini; and
section 203.6 (U), related to “processing V92/V93 cases.”

Supreme Court

CERT. DENIED
o Sessionsv. Mateo

No. 17-1235, 2018 U.S. LEXIS 3673 (June 11, 2018)

Question Presepted: Whether 18 U.S.C. 16(b), as incorporated into the Immigration and
Nationality Act’s provisions governing an alien’s removal from the United States, is
unconstitutionally vague.

Second Circuit
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e Seepersad v, Sessions
No. 16-64, 2018 WL 2746465 (2d Cir. June 8, 2018) (Waivers)
The Second Circuit denied the PFR, holding that the Board’s interpretation of the waiver
provision under section 212(h) of the Act does not violate the Equal Protection Clause by

distinguishing between those who seek a waiver of inadmissibility while within the United
States from those seeking to enter the United States at its borders.

Sixth Circuit

habo v. Sessions
No. 17-3881, 2018 WL 2772773 (6th Cir. June 11, 2018) (Jurisdiction; Judicial Review)

The Sixth Circuit dismissed the PFR as unreviewable, concluding that although the changed
country conditions question for Shabo’s motion to reopen is potentially a reviewable
question of law, the Board’s alternative holding that Shabo, who was removable for
committing a crime described under section 242(a)(2)(C) of the Act, did not establish a
prima facie case that he will likely be tortured is a factual determination that is not

reviewable by the court.
e Uni tates v
No. 17-1986, 2018 WL 2754437 (6th Cir. June 7, 2018) (unpublished) (Crime of Violence)

The Sixth Circuit affirmed the district court’s decision concluding that assaultive bank
robbery under Mich. Comp. Laws § 750.531 qualifies as a crime of violence as defined by
U.S.S.G. § 4B1.2(a), which is analogous to 18 U.S.C. § 16(a). The court explained that
“implicit threat of physical force during a bank robbery exists even if the overt action
performed by the defendant is confinement.” The court also stated that “[b]ank robbery
by ‘put[ting] in fear’ also involves a threat of physical force sufficient to make it a crime of
violence.” The court rejected the respondent’s argument that Michigan courts do not
require the defendant to use actual force or overt threats to put someone in fear, and
stated that “a person can have a reasonable fear of violent physical harm without an overt
threat, and no such overt threat or actual use of force is necessary to make prohibited
conduct a crime of violence.”

Seventh Circuit

e (Crossv United States
No. 17-2282, 2018 WL 2730774 (7th Cir. June 7, 2018) (Crime of Violence)

The Seventh Circuit determined that a conviction for simple robbery in violation of Wis.
Stat. Ann. § 943.32(1) did not qualify as a predicate “crime of violence” under the
elements clause of U.S.S.G. § 4B1.2(a), which is analogous to 18 U.S.C. § 16(a). The court
relied on case law from the Wisconsin Supreme Court, which has stated that requisite
force was “not to be confounded with violence” and the “degree of force used by the
defendant is immaterial,” quoting Walton v. State, 64 Wis.2d 36, 43-44 (Wis. 1974).

Eighth Circuit
e Mirandav. Sessions

No. 17-1430, 2018 WL 2770973 (8th Cir. June 11, 2018) (Asylum/WH-PSG)

The Eighth Circuit denied the PFR, upholding the Board’s conclusion that the proposed
social group of “former taxi drivers from Quezaltepeque who have witnessed a gang
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murder” did not constitute a cognizable particular social group for purposes of
withholding of removal because there was insufficient evidence that the group is socially
distinct in El Salvador.

e Camick v. Sessions
No. 16-3506, 2018 WL 2750268 {8th Cir. June &, 2018)) (Voluntary Departure)

The Eighth Circuit denied the PFR, applying the reasoning in Dada v. Mukasey, 554 U.S. 1
{(2008) to conclude that Camick’s appeal to the Board was untimely because it was filed
after the termination of the pre-conclusion voluntary departure period, regardless of
whether it was timely filed under the BIA’s procedural regulations.

Ninth Circuit

. Qui G -
No. 13-72632, 2018 WL 2771030 (Sth Cir. June 11, 2018) (Aggravated Felony)

The Ninth Circuit denied the PFR, upholding the Board’s conclusion that a Washington
constituted an aggravated felony sexual abuse of a minor because “sexual motivation” was
an element of the offense.

¢ United States v, Edling
No. 16-10457, 2018 WL 2752208 (9th Cir. June 8, 2018) (Crime of Violence)

The Ninth Circuit concluded that a conviction for assault with a deadly weapon in violation
of Nev. Rev. Stat. § 200.471 is a crime of violence under the elements clause of U.S.5.G. §
4B1.2(a), which is analogous to 18 U.S.C. § 16(a). The court determined that the statute is
divisible into multiple versions of the offense as defined in subsection (2). The court
explained that since the “offense requires proof that the defendant placed the victim in
fear of bodily harm through the use of (or present ability to use) a deadly weapon, it
necessarily entails the use or threatened use of violent physical force against the person of
another.” The court also determined that a conviction for robbery in violation of Nev. Rev.
Stat. § 200.380 did not qualify as a “crime of violence” under the elements clause of
U.S.5.G. § 4B1.2(a) because the robbery statute covers force directed against property.
Lastly, the court held that a conviction for coercion in violation of Nev. Rev. Stat. § 207.190
did not qualify as a “crime of violence” under the elements clause of U.S.5.G. § 4B81.2(a)
because it does not involve “the kind of violent physical force necessary to satisfy the
Johnson standard,” citing Johnson v. United States, 559 U.S. 133 (2010).

Eleventh Circuit

e Meridorv, U.S, Attorney Gen,
No. 15-14569, 2018 WL 2728061 (11th Cir. lune 7, 2018) (Waivers)
The Eleventh Circuit granted the PFR, holding that the plain language of section 212(d)(3)
(A) of the Act grants Immigration Judges the authority to issue waivers of inadmissibility
for U visa applications, and that the Board improperly employed a de novo standard of

review in reversing the 1J’'s factual determination relating to the risk of future harm to
Meridor.
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From: Brackett, Krystal (EOIR} (CTR)

To: All of Court Administrators (EOIR); All of Judges (EQIRY; ; Allof OCIJ JLC (EQIR); BIA
ATTORNEYS (EOIR); ; EQIR Library (EQIR); BIA SUPPORT (EQIR); BIA TEAM P
(EQIR); Butler, Vicki A. (EQIR); Carr. Donna (EQIR); King, Jean (EQIR); OGC (EQIR); McHenry, James (EQIR);
Reilly, Katherine (EQIR) ; ; Berkeley, Nathan (EOIR);
Cowles, Jon (EQIR); Bauder, Melissa (EQIR); Komniluk, Artur (EQIR); Adams, Amanda (EQIR); Pease, Jeffrey
(EQIR)

Cc: Rose, Karen (EQIR); Atkinson, Pamela (EQIR); Leftwich, Andrew (EQIR); Ferris, Brittany (EQIR)

Subject: Matter of A-B-, 27 T&N Dec. 316 (A.G. 2018)

Date: Monday, June 11, 2018 3:00:57 PM

The above precedent decision can be found in Volume 27 at page 316. The link to the decision is:

J — : N

(1) Matter of A-R-C-G-, 26 1&N Dec. 338 (BIA 2014) is overruled. That decision was wrongly
decided and should not have been issued as a precedential decision.

(2)y Anapplicant seeking to estabtish persecution on account of membership in a “particular
social group” must demonstrate: (1) membership in a group, which is composed of members
who share a common immutable characteristic, is defined with particularity, and is socially
distinct within the society in question; and (2) that membership in the group is a central reason
for her persecution. When the alleged persecutor is someone unaffiliated with the government,
the applicant must also show that her home government is unwilling or unable to protect her.

(3) An asylum applicant has the burden of showing her eligibility for asylum. The applicant must
present facts that establish each element of the standard, and the asylum officer, immigration
judge, or the Board has the duty to determine whether those facts satisfy all of those elements.

(4) If an asylum application is fatally flawed in one respect, an immigration judge or the Board
need not examine the remaining elements of the asylum claim.

(5) The mere fact that a country may have problems effectively policing certain crimes or that
certain populations are more likely to be victims of crime, cannot itself establish an asylum
claim.

(6) To be cognizable, a particular social group must exist independently of the harm asserted in
an application for asylum.

(7) An applicant seeking to establish persecution based on violent conduct of a private actor
must show more than the government’s difficulty controlling private behavior. The applicant
must show that the government condoned the private actions or demonstrated an inability to

protect the victims.

(8) An applicant seeking asylum based on membership in a particular social group must clearly
indicate on the record the exact delineation of any proposed particular social group.

(9) The Board, immigration judges, and all asylum officers must consider, consistent with the
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regulations, whether internal relocation in the alien’s home country presents a reasonable
alternative before granting asylum.

KRYSTAL BRACKETT

(b) (6)
DOJ/EQIR/BIA
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