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Introduction

Gain

Attention

UL
J od
&=

Instructor may begin by asking the class the

following questions:

o What is the difference between
inadmissibility and deportability?

o What is the section of law in the INA
that covers inadmissibility grounds?

o What is the secti

on of law in the INA

that covers deportability grounds?

e What is the sect
that covers rema

on of law in the INA
val proceedings?

The instructor can discuss the answers

provided by the

participants and tell

them that this course module will help

us answer these

(For the instruct
above questions

questions and more.

or: The answers to the
are in Lesson 1).

Motivation

U
P ol
@ Services

As an Immigration Services Officer (ISO), you will be

challenged with adjudications

that require a detailed

understanding of inadmissibility, deportability and

waivers. For example:

INA §§ 212 and 237 have many|similarities with respect
to charges contained within each section, yet each has

separate and unique sections

for which there is no

corresponding charge in the other. In the areas of
criminal offences, security issues, fraud, and alien

smuggling, the two are very
instances where an individual

similar, yet there are
may be deportable for

committing an offense that in

nd of itself, would not

render the individual inadmissible to the United States.

A person convicted of armed robbery and sentenced to
10 years in prison would be inadmissible as an

applicant for admission under

A § 212(a)(2)(A) (@)

for having been convicted of a|Crime Involving Moral
Turpitude (CIMT) and if he or, she had been admitted

to the United States he or s

e would be removable

"AILA Doc. No. 15082634. (Posted 8/26/1
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under INA § 237(a)(2)(A)(i
committed within five years of

) if the CIMT was
dmission, or removable

pursuant to INA § 237(4)(2)(. (iii) for an aggravated
felony crime of violence for which the term of

aggravated felony theft offense for which the term of

imprisonment imposed is at !east one year, or an

imprisonment imposed is at leaft one year. Both relate
to the convictions for Crimes Involving Moral
Turpitude (CIMT) but thete is no ground of
inadmissibility for an aggravated felony. ‘

It is such particulars that y
reminded of once you get to y
module in BASIC intends to
help you gain the knowledge

u as an ISO will be
ur offices. This course
ay the foundation and
required towards your

adjudication tasks when you get back to your offices.

Instructor
Introduction

Introduce yourself as the instruf':tor for this session.

AILA Doc. No. 15082634. (Posted 8/26/18%)

Class Rules Establish rules for questions (e.g. parking lot),
and House- discussion, breaks, cell phones, letc...
- keeping
=
P . Safety Notify participants regarding |Fire Safety, Weather
S’I'P Notifications (if any), and all safety related procedures -
‘SheterloPlace asneeded. ' '

Page | 11
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Overview
us
Y=
Lesson Overview ‘ Ob]eCtWQS
Lessons . .
«Lesson1:  Disting b ) jssibity and ity
-Lesson2  Idertly grounds of inadmissibiity under INA' § 212
«Lesson3:  Identity waivers of inadmissibfly under INA § 212
« lessond:  Identily grounds of deportabiity wnder INA § 237
+Llesson§  Wertily what j a etion and
for immagration purposes

@z

AILA Doc. No. 15082634. (Posted 8/26/15)

.. Given a field situation involving the adjudication of

specified applications, you, as an ISO will identify the
applicable grounds of inadmissibility or deportability
and will determine whether the applicant is eligible to
apply for a waiver of the gro‘und of inadmissibility.
This course module will help us meet 5 specific
objectives that are outlined as corresponding lessons.

Today’s objectives will be to cover the following
lessons:

e Lesson 1: vDistinguish between inadmissibility
and deportability

- » Lesson 2: Identify grounds of inadmissibility

and waivers under INA § 212

. Less‘on‘ 3: Identify grounds of deportability and

waivers under INA § 237

e Lesson 4: Identify ' what constitutes a
conviction ‘and sentence for immigration

purposes

Page | 12
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Lesson/Topic 1: Distinguish Between Inadmissibility and Deportability

Lesson 1: Distinguish Between

Inadmissibility and Deportability

Firoduction

» An alen tust demonsirate that he or she is admissible to U.S.
« An alien mustnot be inadmissible o the U.S. under NA § 212
« Vivadmissible, st estabish efghity for a waiver and a
favorable exereise of discretion in order to be admated

+ ABens already admitied may be subject to removal pursuant to
A § 237  remavable

gz

Lesson 1
Introduction

Distinguish between the condepts of inadmissibility
and deportability.

An alien seeking admission to the United States,
whether as a nonimmigrant or as an immigrant,
or as one seeking a benefit such as adjustment of
status to that of lawful permanent resident
(LPR), must demonstrate that he or she is
admissible to the United States. The alien must
not be inadmissible to the United States under
any of the grounds of inadmissibility specified in
section 212(a) of the Immigration and Nationality
Act (INA). If inadmissible, the alien may be able
to establish that he or she is eligible for a waiver
of such inadmissibility, and that he or she
warrants a favorable exercise of discretion by the
government in order to be admitted to the United
States.

Those aliens who have already been admitted,
whether as nonimmigrants on a temporary basis
or immigrants, may be subject to removal from
the United States if they have committed acts
either prior to admission or after admission that
render them removable under INA § 237.

Whether an alien has been a:dmitted to the United
States, is seeking to adjust status or is seeking
admission at a Port of Entry (POE) will
determine whether the grounds of inadmissibility
or deportability apply. |

The following are our objec*ives for this lesson.
|
o What is inadmissibility and deportability?

o Identify when INA §212 applies.

¢ Identify when INA §237 applies.

AILA Doc. No.

15082634. (Posted 8/26/15)
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~ -+ e Removal Proceedings under INA'§ 240,

Inadmissibility  What is Inadmissibility and Deportability?

and -
Deportability ~ What is inadmissibility and deportability?
(Lesson ~The grounds of inadmissibil!jty at INA § 212(a) are

- Content) . designed to prevent the admission of specified
‘ groups of aliens to the United States. The grounds
of deportability at INA § 237 are designed to
remove aliens who have previously been admitted to
the U.S but who, after admission, are found to have
committed immigration, criminal or - national
security violations, or are found to have been

ineligible for admission in the first place.

Adjustment of status undler INA § 245 is an
admissions process conducted inside the U.S. in
order to relieve previously admitted nonimmigrant
aliens or aliens present without admission or parole
of the burden of leaving the country to obtain an
immigrant visa (via consular processing) and

" returning to the U.S. to seek immigrant admission at
aPOE . | - ,

Accordingly, an applicant for adjustment of status is
given the same status under the immigration laws as
someone who is seeking admission to the U.S. and
pursuant to INA § 245, must establish admissibility
to the U.S. under INA § 212. An applicant‘ for
admission bears the burden of proving admissibility
clearly and beyond a doubt. INA §240(c)(2)(A).

Page | 14
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Lesson 1: Distinguish Between
Inadmissibility and Deportability
Whendoes NA § 212 apply?

« T tom nadnisserefrsto bose abers e fo

aer inspestion and authorization by an imumigration officer” NA [
§ 101{a)13)A)
» Ao dien i sl ath o o nspecion or stment of  |RE
status # inwolation of INA § 212 B
o, Except as otherwise provided . . . aiens who are
inadmissible ... are inefigdle to recedve visas and inefitble to
be admitted to the United States .. " NA § 212(a).

§e= 1

| When INA §
212 Applies
(Lesson
i Content)

. Advissonmears® . he ey o [ len o teUS] [B

Identify when INA § 212 Applies
When does INA § 212 apply?
The term inadmissible refers to those aliens who are
ineligible for “admission” into the U.S. ‘

The term admission means “|. . the lawful entry of
[an] alien into the United States after inspection and
authorization by an immigration officer.” INA §

101(a)(13)(A). In Matter of Quilantan, 25 1&N
- Dec. 285 (BIA 2010), the

IA held that an alien
seeking to show that he or she has been “admitted”
to the United States need only prove procedural
regularity in his or her entry, which does not require
the alien to be questioned by immigration authorities
or be admitted in a partic1|11ar status. Quilantan
entered the United States by’riding in a car driven by
a U:S. citizen from Mexico to|the United States. The

-immigration officer asked the|driver whether he was
-a U.S. citizen, then waved the car through without

asking Quilantan whether she: was a U.S. citizen or
had an entry document. The BIA concluded that an
alien who physically presents herself for questioning
and makes no knowing false [claim to citizenship is
“inspected,” even though | she volunteers no
information and is asked no questions by the
immigration authorities, and that such an alien has

~ satisfied the “inspected and admitted” requirement

of 245(a) of the. Act. In contrast, an alien who
makes a false claim of U.S. citizenship in order to

gain entry into the United
admitted. Matter of Pinzon, 2
2013). '

" An alien is deemed inadmi

inspection or adjustment of s
violation of INA § 212.

- INA § 212(a) reads:

. “(a) Classes of Aliens
Admission. Except as

6 I&N Dec. 189 (BIA

ssible at the time of

States has not been .

tatus if the alien is in

AILA Doc. No. 15082634. (Posted 8/26/1

Ineligible for Visas or
otherwise . . . aliens
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who are inadmissible|. . . are ineligible to
receive visas and ineligible to be admitted to
the United States . . .”

INA § 212(a) is applied both|by Consular and DHS
Officers abroad, by DHS CP{SP Officers at a POE,
and USCIS Immigration Services Officers (ISO) at

District Offices and Service Centers.
Lesson 1: Distinguish Between WhenINA§  Identify when INA § 212 Applies
- e i 212 Applies - o .
‘| Inadmissibility and Deportability - When does INA § 212 apply?
Whendoes A §212 g (cont) (Lesson . | :
s oonimigat e g ansindP0E. | Content) INA §.212. applies in a variety of contexts. Consider
P —— the following: |
* pplestoimmigrrts seking aisinat POE 1. Used for aliens seeking admission to the U.S. at a
» ppes o reuing LPRs @ POE i . :
peviiia mﬁmw POE or applymg for adjusuneqt of status.

* Aol o prved aens e May be a nonimmigrant with or without
* pples todens present o aimssion o parce proper documents.
» pples t aens applng for austmest of

- e May be an intending immigrant with or

without proper documents.

2. Used for a returning residelrit alien who is deemed

- to be making an application for admission under the
: provisions of INA § 101(a)(13)(C). Vartelas ».
| Holder, 566 U.S. _, [132 S8.- Ct. 1479
(2012)[interpreting  101(a)(13)(C)(v)]; Gonzaga-
Ortega v. Holder, 736 [F.3d 795 (9" Cir.
'2013)(returning LPR attempted to smuggle his niece
who lacked entry documents into the U.S. by
bringing her in his car and coaching her to tell
immigration officers that she was a U.S. citizen; due
to this illegal activity, the LPR was treated as an

applicant for admission.); | Matter of Guzman
Martinez, 25 1&N Dec. 845|(BIA 2012)[attempted
“alien smuggling is illegal activity within

101(a)(13)(C)(ii)]. \ |

Examples of LPRs who depart the U.S. and upon
return are considered to be seeking admission
include: an alien who remained outside the U.S. for

Page|16
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period in excess of |180 days within
101(a)(13)(C)(ii)]; or, an LPR convicted of a CIMT
or other offense within ]NA §212(a)(2) and
thereafter departs the U.S. w1thout having received a
§212(h) waiver.

two prior to returning [i.e. aIsent for a continuous

3. Used when adjudicating an application for
adjustment of status. ‘

o INA § 245, NACARA § 202, HRIFA § 902,
legalization, Cuban Adjustment ‘Act, and
other adjustment prmlnsmns all have as an
eligibility requirement that the person be
admissible to the U.S.

e Determinations of admissibility are made

- under INA § 212.

4. Applied to an alien who is paroled into the U.S.
under INA § 212(d)(5)(A).
5. Applied to an alien who is present in the U.S.
without having been inspected and admitted or
paroled into the U.S. '

. Su‘ch alien‘is inadmissible to the U.S. under
INA § 212(a)(6)(A)(i)-

e Such person has not been admitted to the =

U.S., even though thc person is physically

present in the U.S. Ixilstead he or she is an
applicant for admission.

e Prior to April 1, 199|7, a person who was

physically present in
not been inspected w.

e U.S. and who had
subject to a charge of

deportability under former INA § 241 for

having “entered” with

ut inspection.

o The concept of “entry” was replaced by
“admission” in the| Illegal Immigration
Reform and Immigrant Responsibility Act of
1996 (IIRTRA). ,

AILA Doc. No.
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Lesson 1: Distinguish Between

Inadmissibilty and Deporabiliy

Whendoes NA § 237 apply?
+ Apples to admilted aiens no longer efighle for the siahus
previously accorded
» Aophes to admilted afiens inefighie 1 be admtted in the frs
place :

I When INA §
1212 Applies

" admission, are
- immigration,

Identify when INA § 237 apypliés |

When does INA § 237 apply?

As previously noted, the grou

INA § 237 are designed to re
previously been admitted to tl
found t
criminal or
violations, or are found to ha
admission in the first place.

Consider the following situat
applies:.

1. Used when an alien has

United States, and thereafter

no longer eligible for the statu

or was ineligible to be admitte

.o Under these circums
- placed in removal pro
240 with the issuance

(NTA).

nds of deporfability at
move aliens who have
he U.S. but who, after

0 have committed
national security
ive been ineligible for

been admitted to the
commits an offense, is
s previously accorded,
d in the first place.

stances, the -alien is
ceedings under INA §
of a Notice to Appear

¢ Analien’s last entry into the U.S. must be an

admission, in order to
§ 237. :

be charged under INA

2. In the USCIS context, charges under INA § 237
are . typically lodged against an applicant for

adjustment of status who has been admitted in a
_nonimmigrant status, does not qualify for adjustment

of status, and no longe
nonimmigrant classification.

r qualifies for the

@ The most common ground of deportability in

the USCIS context is
been admitted as a

when the person has
onimmigrant and has

remained longer than authorized, in violation

of INA § 237(a)(1)(B)

3. Charges under INA § 237 may also be used when
Conditional Permanent Residence (CPR) status is

terminated or when it is deter
for naturalization is subject to

ined that an applicant

ons where INA § 237 .

AILA Doc. No. 15082634.

(Posted 8/26/15.)
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due to the commission of an offense or the discovery
that the alien was never lawfully admitted as an

LPR.

4. Used when an alien has been convicted of a
criminal offense after having been admitted to the

U.S. whether as a nonimmigra

e Often seen in the ¢

nt or as an immigrant.

context of a Lawful

Permanent Resident (LPR) who is denied

naturalization.

e May also be seen in adjustment ‘applications
if the person was admitted in a nonimmigrant
classification, comrmtted an offense after
arrival, and is denied ad_] ustment of status.

5. Also used when the person was admitted
erroneously, when he or she \}va_s inadmissible at the

time of admission.

o The alien
237(a)(1)(A) - with

is charged under

INA §
" reference: to the

corresponding’ groimyd of inadmissibility
under INA § 212(a) that rendered the person

~ inadmissible at the time of admission.

Lesson 1: Distinguish Between
Inadmissibility and Deportability

Removal Procesdings wder W § 240

+ Bgins with g a et o Agpear (NTA) i he
romyaion cout 8 CFR239.1(2), 1239.1(a.

o1 ot it then ony chares wder A § 242 aply
+ A diens
+ Pass

+  Presence vihout adnissinor e

+ Vit oy chaes e A § 237 0y

§:=

Removal
Proceedings
Under INA §
240

(LeSson
Content)

Removal Proceedings under

Removal Proceedings under It

INA § 240
NA § 240

The process begins with the issuance of a NTA.

Whether the charges on the N|
INA §§ 212 or 237 depends
entered the U.S.

TA will be pursuant to
on how the alien last

If the al'Tn was not admitted,

charges under INA § 212 will be used. Therefore,
aliens who are arriving aliens, aliens who are

paroled or those who entered

without inspection are

subject to INA § 212. If the alien was admitted,
charges under INA § 237 will be lodged The alien

- is placed into removal proceegdings under INA § 240

and an Immigration Judge mTy ultimately order the
removal of the alien. )

AILA Doc. No.
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Lesson/Topic 2: Identify the Grounds of Inadmissibility under INA § 212

Lesson 2: [dentify INA § 212
Inadmissibility Grounds and Waivers
+ VA § 212 - Healh Retded Grounds

+ A §212(a)2) - Crimiral and Relatad Grounds

+ A § 212a)3) - Securty ad Relted Gounds

« VA § 2121a)(4) - Publc Charge

+ A § 21225~ Labor Cetficationand Quefeaions o
Cetan inrirarts

» A § 212{45) - Bega Erants and rnigraion Vit

g

Servios

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Warvers

» DA § 21227}~ Documeniaion Reuirements
+ 1A §212{5)8) - eighie for Clizenship

» DA § 2122)0) - Prviousy R and Uriavtd Presance
« DA § 212010) - Miscelens

Lesson 2
Introduction

Identify the Grounds of Inadmissibility under INA
§212

They are as follows:

Describe INA § 212(a)(1) - Health-Related
Grounds

Describe INA § 212(a)(2) - Cnmmal and Related
Grounds

Describe INA § 212(a)(3) - Secunty and Related
Grounds

Describe INA § 212(a)(4) — Public Charge

Describe INA § 212(a)(5) — Labor Certification
and Qualifications for Certain Immigrants

Describe INA § 212(a)(6) — Illegal Entrants and
Immigration Violators

Describe INA § 212(a)(7) — Documentation
Requirements

Describe INA § 212(a)(8) — Ineligible for
Citizenship

Describe INA § 212(a)(9) — Previously Removed
and Unlawful Presence

Describe INA § 212(a)(10) — Miscellancous

AILA Doc. No.
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« VA § 220X AR, () - Physicaormestal diswders follows:
yi assocated hamil bt {cuent dioder a st

dhsorder that i Bkl torecur orlead t ofher hard beiavior
o INA § 21213 1AYM) ~ Drug abuse and drug addit

Lesson 2: Identify INA § 212 - ggzib)talNA Describe INA § 212(a)(1) — Health-Related
e , a)(1) -
*Inadmissibility Grouads and Watvers Health- ) Grounds
VA § 2122 - Heath Reed Grounds Overview cR;elate: INA § 212(a)(1) — Health-Related Grounds -
J + A 2NYAY) - Commrcaledease of b et (Lr°"" s Overview |
spécae esson _ _
There are four statutory provisions related to the

» VA § 22{aK1)AYG) - ot acking o ol o Content :
mﬁum Lt ontent) health grounds of inadmissibility. They are as

o INA § 212(a)(1)(A)i) - Communicable
disease of public health significance

* INA § 212(a)(1)(AXG

) — Immigrants lacking

proof of all of the required vaccinations

INA § 212(a)(1)(A)(iii)(T), (II) ~ Physical or

“mental disorders w1]th associated harmful

behavior (current disorder and past disorder

. that is likely to recur or lead to other harmful

behavior)

e INA § 212(a)(1)(A)Gv) - Drug abuse and

drug addict

Describe INA  Describe INA § 212(a)(1) - Health-Related

. §212(a)(1) - Grounds -

Lsson ) Henify NA§212 | Health-

¢ K (fiancé) and V (f:

eligible to receive a visa under §203(a)(2)(A) .

'E Related INA § 212(a)(1) — Health-Related Grounds-

to make a finding of
212(a)(1)(A). Medical
lowing aliens:

]ﬂﬂdmiSSiblhly Grounds and Warvers { Grounds Overview

P AR fkth et Grots Qe I (Lesson A medical exam is required
-me:mwmmmvxmmmmL i Content) inadmissibility under INA §

E—— 4 exams are required for the fo

+ Reugees appiying for admissinn under INA § 207 /

* Austrert ppcants o Immigrant visa applicants

+ KV riigas . :

'ﬂﬂ%m Mg aﬁﬁw%;mi ~® Refugees applying for admission under INA

§ 207 '
o Adjhstment applicants

amily members of LPRs,

filed under §204 on or before the enactment
of the Legal Immigration Family Equity Act,

AILA Doc. No. 15082634. (Posted 8/26/1
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if pending for
nonimmigrants

e All other nonimmigr:
admission (who hav
medical exam) may b

medical exam if there

they may be inad

3 or more years)

{

ants and applicants for
/e not already had a
e required to undergo a

are reasons to believe
Imissible on medical

grounds.

i Grounds

« Stahute: ’ § -

+ hny e who's dlerined  accortance it reutors [
prescrbed by the Secretzry of Healh and Human Services)to |-
mammmmummmmm i

doplesty Ales seeg atmison

« Evidence:  Class A Medical Condition on Form H63

«Water VA §21205K1)

Lesson 2: Identify INA § 212 i Describe INA  Describe INA § 212(a)(1) — Health-Related
o ) i §212(a)(1)-  Grounds |
Inadmissibility Grounds and Waivers . i Health- ‘
p— , i Related The Report of Medical Examination and
R i  Grounds Vaccination Record ' (Form| I-693), is conclusive
zl:i:wm“xdm ‘ (Lesson evidence of an alien’s inadmissibility.
' an
'mﬁﬂ? P 553 el bypare i antent) Only Class A medical condmons render an alien
+ Class B medicalcondions do ot s an g dissbe madmxssxble under INA § 212(a)(1)(A)
+ My ise questons of nadissbity onoer gronds
o The Class A medlcal condition must be
certified on the medical report signed by the
_panel physician or civil surgeon.
e Class B medical conditions do not render an
alien inadmissible on medical grounds under
INA § 212(a)(1)(A), | but can possibly raise
questions of inadmissibility on other
grounds. . .
Lesson 2 Identify INA § 212 Dezi(;ribe"lNA Describe INA § 212(a)(1) — Health-Related
Inadmissibility Grounds and Wavers Elealt:\a-)( ). Grounds
gq;l%cm(ammu-c«mmuenmofmmm ¢ Related INA § 212(a)(1)(A)(i) — Communicable Disease of
ance

Public I-I_ejalth Significance

“Any alien who is determined (in accordance with
regulations prescribed by
and Human Services) to have a communicable

disease of public health significance” is
inadmissible. INA § 212( )(1)(A)(i) (Emphasis
added). '

A “Communicable disease of public health
significance” is defined at 42 C.F.R. § 34.2(b) and
includes 7 medical conditions, ie. Chancroid,
Gonorrhea, Granuloma Inguinale, Hanson’s disease

tﬂe Secretary of Health -

AILA Doc. No.
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(leprosy, infectious), Lymphogranuloma Venereum,
Syphilis (untreated) and Tyberculosis, active and
infectious. The respondent, an LPR who was a
citizen of the Philippines, in Matter of Vallejos, 14
I&N Dec. 68 (BIA 1972), was found deportable as
inadmissible at entry due to a dangerous contagious
disease, i.e. leprosy. |

The regulations at 42 C.F.R. § 34. 2(b) have been

amended whereby HIV is [no longer listed as a-

communicable disease of public health significance.
Effective January 4, 2010, an HIV infection no
longer made an alien 1nadm1551ble under INA §
212(a)(1)(A)(i). Please see "Pubhc Law 110-293, 42
C.F.R. 342(b) and Inadmissibility Due to Human
Immunodeficiency Virus (HIV)‘ Infection" for the
full text of the memorandum.

A waiver is available under INA § 212(g)(1).

Describe INA

. § 212(g)
i Waivers

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Watvers
~ INA § 212{g)1) Waiver for NA § 242(aX1)(A)) (communicable
dseaseof pubc heah srcance) _
» *The [Secretary] may waive [admissibdity under INA §
2420a)1)(AMD] inthe caseof any afien who-
+ (A} isthe spouse o the unmaried son or daughtes, or the A
* minor unmaried bl adopted chid, of aUSCor LPR)or [
of an aben whe has beenissued an immiggart visa, 4
+ (B) has a sonor daughter who is a [USC or LPR), or anafien
who has been issued an inigpan i ot
+ (C) 52 VAWA sef-pediioner .. *

(Lesson
¢ Content)

Describe INA § 212(g)(1) waiver
INA § 212(g)(1) — Waiver for INA § 212(a)(1)(A)(1)

- (communicable  disease | of public health

significance)

“The [Secretary] may waive [inadmissibility under
INA § 212(a)(1)(A)(i)] in the|case of any alien who-

e (A) is the spouse or the unmarried son or
daughter, or the minor unmarried lawfully
adopted child, of a United States citizen, or

of an alien lawfully admitted for permanent

residence, or of an alien who has been issued
an immigrant visa,
e (B) has a son or daughter. who is a United
States citizen, or an alien lawfully admitted
for permanent residerice, or an alien who has
been issued an immigrant visa; or
o (C)isa VAWA self-petitioner,

e in accordance with such terms, conditions,

AILA Doc. No.
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bond, as the Attomey General, in the
discretion of the Aftorney General after

_consultation with the
Human Services,
prescribe”

Secretary of Health and
may by regulation

A waiver under INA § 212(g)(1) is discretionary
and has no hardship requirement.

The medical waivers
information that must b
Application  for

Waiver
Inadmissibility (Form I-601).

have supplementary
e completed in the
of Grounds  of

Lesson 2:Identify INA § 212 g;j"z;:;?:)"_“

Inadmissibility Grounds and Waivers [ Health-
—_ i Related

g s | GG

« e i (Lesson

Wy den ... whoseelsadmissinasan invgarl o . J ‘Content)

astmentd s ad whotestaed opresent [
documentation of having received vaccination against vacee [
preventable diseases . * i
» Applesty: - Adjustment and bmmigrt Visa aplcarts
» Eviderce:  Fom 1693 -
Waier, - INA S2020)2)

Describe INA § 212(a)(1) — Health-Related

Grounds

INA § 212(a)(1)(A)(ii) - Immigrants lacking proof

of all of the required vaccinat
“Any alien
immigrant, or
has failed to present doc
received vaccination again:
diseases....” is inadmissible.

Under the INA, aliens are
following vaccines: mumps,
tetanus and . diphtheria
Haemophilius influenza type
Additionally, the Center for
requires  vaccines for

lions

. who seeks admission as an
...adjustnieth of status . . ..and who

umentation of having

st vaccine preventable

INA § 212(a)(1)(A)(ii).

required to obtain the
measles, rubella, polio,
toxoids,  pertussis,
B, and hepatitis B.

Disease Control (CDC)

pneumococcal pneumonia, rotavirus, hepatitis A and

the meningococcal vaccines.

varicella, influenza, .

AILA Doc. No.
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i

Lesson 2: Identify INA § 212

Inadmissibility Grounds and Waivers
NA § 212(2)(1}AYE) - Immigranis lacking proaf of al of the
required vaceinaions

» Exception af NA § 212(a){1)C}
« Adapted chid descrided in 101(b)(tHF Yorphan) or (G)
(Hague)
« 10 years of age or younger

* Appyingfo memigran isas (R and Rés)

« Affidavi from adopdive parent atesting vaccination wil oceur
wihin 30 days of admission or when medicall zppropriate

§=

Describe INA  Exception at INA § 212(2)(1J(C)

§ 212(a)(1) -
Health-
Related
Grounds

(Lesson
Content)

cre

is an exception ’ to the vaccination

requirement. It is as follows:

INA § 212(a)(1)(C) fpr adopted children age
10 or under applying for immigrant visas
under INA § 201(b), [IR3s and IR4s]. IR3
and IR4 visas are for children adopted in
other countries, or who are being brought
over for adoption. If both parents have met
the child before the| foreign adoption was
finalized, the child ¢an be issued an IR-3
visa. If only one or neither of the adoptive
parents has met the child before the foreign
adoption was finalized, the child must be re-
adopted in the United States. The child is
issued an IR-4 visa. I

The adoptive parent must sign an affidavit
attesting that the child will be vaccinated
within 30 days of admission or when it is
medically appropriate.

Adoptive parents who cannot sign the
affidavit in good faith because of
religious/moral objections must apply for a
waiver for the child.

|
|
|

INSTRUCTOR’S NOTE; An “exception
means if an alien meets the requirements of an
exception to a ground of inadmissibility, the
alien is not inadmissible

ground of inadmissibility.

nder that particular
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caseof any den- K.
» (A) who receves vaccination against the vaccne prevertable [
disease or diseases for which the aben has faded to present [
docurentaton of previous vaceation,

» (B)for whom a ci surgeon.. .. certfies .. . that such
vaccination would not be medically appropriate, or 4
» (C)under such circumstances.. Sucha vaceinaton woud be B

contraryt the alin's refgious beSefs or moral convictions. . [R¢

Lesson 2: ldentify INA §212 Describe INA  INA § 212(’a)(1)(.A)1 ii) - Immigrants lacking proof
Inadmissibility ,Grounds and Watvers I§-I :;ﬁﬁm) ~  ofall of the required vaccipai,ions continued:
m@m-wmmmm oithe Related The vaccination requirements apply to anyone who
Grounds : e :

N — ! ﬁled. an adjustment of status or an immigrant visa

inmiant isason o e Setember 30, 199 (Lesson application on or after September 30, 1996.

Dot gl o content) Ad fications include:

Rety s e 529 Justmenf gpp 1cations Include:

« pplcationsforcancelation o removal andadusmen of '

mmm;a\c Mmm . INA §§ 209,210,»245 and 245A

. Registry‘ applicants under INA § 249 are not
required to comply| with the vaccination
requirements (applicants for adjustment of
status under INA § Q49 must have entered
the U.S. prior to January 1, 1972).

e The vaccination requlrements do not apply in
the context of apphcatlons for cancellation of
removal and adjustml‘ent of status for certain
nonpermanent residents under’ INA §
240A(b)

A waiver is available under INA § 212(g)(2)
Lesson : dentfy INA § 212 s §nc;s1.;;$e INA  Describe INA § 212(g) waivers
Inadmissibility Grounds and Waivers §  Waivers INA § 212(g)(2)-Waiver forl INA § 212(a)(2)(A)(ii)
. m§21z(gx)2)mfuws212(aw 1 tacidin (Lesson (vaccination reg}liremcnts ).
» The [Secretay] maywaive .. [NA § 2122245 inthe Content) “The [Secretary] may waive . . . [INA §

- 212(a)(2)(A)(ii)] in the case of any alien-

(A) who receives vaccination against the
vaccine-preventable disease or diseases for
which the alien has failed to present
documentation of previous vaccination,

(B) for whom a civil surgeon . . . certifies . . .

that such vaccination would not be medically

appropriate, or

(C) under such ciroumstances . . . such a
vaccination would be contrary to the alien's
religious beliefs or moral convictions . . .”

This waiver is discretionary and does not require a

AILA Doc. No.
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qualifying relative or hardship.

The medical waivers

information that must be co

have

mpleted in the Form I-

~ 601. [Note: The Form I-601 is not required for aliens
who are seeking to overcome inadmissibility based

on missing vaccinations or

vaccinations being not

supplementary |

INA"§ 212(a)(1 YA - Present PhysicaiMental Disorder

‘Sabe

» *Any afien . . . detesmined . .. to have a physical or mental
disorder and behavior associated with the disorder that may
pose, or has posed, a threat to the propesty, safely, or welfare
of the aBen or cthers...."

« Evidence:  Finding on Form 1633

*Waer  INA §2120)3)

i Related
- Grounds
i (Lesson
i Content)

. threat to the property, safety
or others . . . is in
212(a)(1)(A) i) (D).

with that disorder.

INA § 212(a)(1)(A)Gi)(D) —

Disorder

“Any alien . . . who is determined . . .

medically appropriate]. -
Lesson 2: Identify INA § 212 Describe INA  Describe INA § 212(a)(1) - Health-Related
Inadmissbilty Grounds and Waivers [} S 212!}~ Grounds

Present Physical/Mental

to have a

physical or mental disorder and behavior associated

with the disorder that may;

The civil surgeon or panel p

pose, or has posed, a
, or welfare of the alien
admissible.  INA §

Fysician must determine

that the alien currently has a physical or mental
disorder and exhibits harmful behavior associated

A waiver is available under INA § 212(g)(3). .

AILA Doc. No. 15082634.. (Posted 8/26/
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I Describe INA  INA § 212(a)(1)(A)(iii)(IT) —Past Physical/Mental

Lesson 2: [dentify INA § 212 |
o IyINA § : i §212(a)(1) - pisorder
Inadmissibility Grounds and Warvers | Health-
R L m— i Related ~ “Anyalien . . . who is determined . . . to have had a
S Grounds physical or mental disorder and a history of behavior
oy aen. . detmined ... ohave had aphyscalor . (Lesson associated with the disorder which has posed a threat
mental disorde and a istory o behavier sssociredwinne. [ Content) - .
st sedatea ote oy sty o | to the propert.y, safety,. or . e.lfare of the alien or
wefareof e en o oersand wich b sBeyto others and which behavior is likely to recur or lead
el kal Do hamhi . to other harmful behavior...”| is inadmissible. INA §
Bidce Fodog on Fam 8 212(a)(1)(A)(i)(ID). (
<Waier A §2120)0) L S
- The civil surgeon or panel pljnysi'cian must determine
that the alien had a physical or mental disorder in the
past, and exhibited associated harmful behavior.

~ A determination that the hafmﬁll behavior is likely
to recur or lead to other harmful behavior is also
required.

A waiver is available under INA § 212(g)(3).

t Describe INA  Describe INA § 212(g) waivers

Lesson 2: [dentify INA § 212 | §212(0)

Inadmissibility Grounds and Watvers Waivers ' INA § 212(g)3) -Waiver under INA §
I 2020 - Wae e DA S202024AVE) st r ; (Lesson 212(a)(2)(A)(iii) (past or present physical or mental
ml;hm“ et dores and st bamid Content) disorder and associate harmful behavior).

gy | e o)y e @S
ielatg e giog of b, heSecretany, ntedcrton [ 212(a)(2)(A)(iii)] . . . in accordance with such terms,

of the [Secreay] ... mayby reguaton pestribe. conditions, and controls, if any, including the giving
of bond, as the [Secretary],|in the discretion of the

[Secretary] ... may by regulation prescribe.”

Waiver is discretionary. No qualifying relative or
hardship requirement. '

Secretary 'may require the imposition of terms,
controls or conditions after consultation with the
" Secretary of Health and Human Services.

The medical waivers | have supplementary
~ information that must be completed in the Form I-
601. '

Please refer to published memoranda for additional
information.
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Lesson 2: [dentify INA §212
Inadmissibility Grounds and Waivers
INA § 212{a){1JA)(w) -~ Drusg Abusse and Drug Addict
Sl

« fgples . History ofdug buseladiion
+ Biidence.  Findng on Fomm H693

oAy den. .. detemmined .. ;to be adrug abuser or addict.. [y

- Describe INA

§ 212(a)(1) -
Health-
Related
Grounjds

(Lesson
Content)

Describe INA § 212(a)(1) — Health-Related
Grounds |

INA § 212(a)(1)(A)(iv) ~ Drug Abusé or Drug
Addict '

“Any alienl ... who is determined (in accordance
with regulations prescribed by -the Secretary of
Health and Human Services) to be a drug abuser or

|
addict . . .” is inadmissible. INA § 212(a)(1)(A)(iv).

An alien is found to be a drug abuser or addict at the

present time, per the CDC’s| Technical Instructions.

Aliens determined by the civil surgeon or panel

physician to be in remission are classified as Class B

and are not inadmissible. Remission is determined

per the CDC’s Technical Instructions.

No waiver is available for aliens inadmissible under
INA § 212(a)(1)(A)(iv).

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212(a){2) - Criminal and Redated Grounds
+ VA §212(aX2HAYN) - Cines ivobing Horal Tupiuce
« INA § 212} 2NAYRIT) - Contrled Substance Viokaons
« A § 212(a)2)B) - Ml Criinal Convicions
« INA § 21242)2)(C) - Dng Trfficking
» INA § 212(2)2)D) - Prostvion/Commerciized Vice

Describe INA

§ 212(a)(2) -

. Criminal and
. Related
¥ Grounds

(Lesson
| Content)

Describe INA § 212(a)(2) - Criminal and Related
Grounds

INA § 212(a)(2) — Cﬁminal and Related Grounds

There are nine statutory provisions related to the
criminal grounds of inadmissibility.

'They' are as follows:

INA §212(a)2)(A)(i)(T) — Crimes Involving Moral
Turpitude '

INA § 212(a)(2)(A)(A)(II) + Controlled Substance
Violations -

INA § 212(a)(2)(B) — Multiple Criminal Convictions

* INA § 212(2)(2)(C) - Drug Trafficking

INA § 212(a)2)(D) - Prostitution/Commercialized

Vice
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L Describe INA

Describe INA § 212(a)(2) - Criminal and Related

LesnLilatly NASID 1 6212002~ Grounds
Inadmissibility Grounds and Warvers | Criminal and
INA § 212(a}2) - Criminal and Related Grounds i Related INA § 212(a)(2) — Criminal and Related Grounds
I SR Aoty | Grounds INA § 212(a)(2)(E) - Asserted Immunity
-w;Za)(ZXG)—-Parﬁcm Sevese Violations of Relgious (Lesson 3 ‘ (a)(2)(E) - Asserted [mmunity
« VA § 212a)24H) - Tafckingin Pessons Content) INA § 212(a)(2)(G) - Particularly Severe Violations
« DA 202620 - Worey Landerg | ( of Religious Freedom
INA § 212(a)(2)(H) — Trafficking in Persons
INA § 212(a)(2)(T) - Money Laundering
Lesson 2 dentify INA § 212 | Describe INA  Describe INA § 212(a)(2) - Criminal and Related
o : 1 §212(a)2) -  Grounds
Inadmisstbility Grounds and Watvers E  Criminal and A
WA § 220NN -Cines kg o Tpace o [, Related INA § 212(a)(2)(A)i)(T) — Crimes Involving Moral
Sitte @ Grounds Turpitude (CIMT) -
«*... iy denconicted o, who i g comvited, | (Lesson o I _
orshoalris omnitigacswichcosiueteessnid B Content) “...[Alny alien convicted of, or who admits having

elements o . acrimeimebing mora uplude o tena
purl ol afense) o an tempof consprcy o commd. [

suichacnme”
« Apples to: - Aens who comma CMTs
« Bvidence:  Camviction or admission tn a Swom statement
oWaver . DNA § 2120, NA §212(c) (mitedto LPRS)

- 212(2)2)(A)E)D)

committed, or who admits |committing acts which

_ constitute the essential elements of . . .

involving moral turpitude

commit such a crime” is

a crime
(other than a purely

“political offense) or an attempt or conspiracy to

inadmissible. INA §

lity is triggered via a

This ground of inadmissibi

criminal conviction or an admission by the alien that
he or she committed acts which constitute a CIMT.

A’ waiver is available unﬂer INA § 212(h) or

possible under former IN/
circumstances.

§ 212(c) in limited
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Lesson 2: dentify INA § 212
Inadmissibility Grounds and Waivers

INA § 212(352)A)G)) ~ Crimes trwolving Moral Turpitude (CIMT)
» Admitted conduct must constitute essential elements of a crime

+ Four requirements for a vaid admission
» Must provide aien with defrtion of crimefound in refevant
criminal code
» Must explain defindton in understandable tems
» Afen must admit to each element of crime
» Admission must be vohuntary and kawiing

i |

: Describe INA
| §212(a)(2) -
i Criminal and
i Related

Grounds
(Lesson

i' Content)

Describe INA § 212(a)(2) - Criminal and Related
Grounds - '

INA § 212(a)(2)(A)(i)(I) — Crimes Involving Moral

Turpitude (CIMT)

“Admits committing” a CIMT means an alien’s
admitted conduct must constitute the essential
elements of the crime.

* USCIS must provide the alien with the definition of
the crime found in the relevant criminal code, must

explain the definition in unc*erstandable terms, and
the alien must admit to each element of the crime

and the admission must be \Iroluntary and knowing.

Matter of Flores, 17 1&N Dec. 255 (BIA 1980);

Matter of K, 7 1&N Dec. 594 (BIA 1957); Matter of

G-M-, 7 I&N Dec. 40 (BIA 1955).

g

Lesson 2 Identify INA § 212
Inadmissibility Grounds and Waivers

INA §212(a)HAYON) - Crimes wvohing Moral Tupiude (CMT) [
1 Grounds

+ No statvdory defiition of what consthutes a CIMT, only court
» The crime mustimvolve: both reprehensidie conductand some
degree of cienter, whether specfc rtent, defberateness,
- wilfuness, or reckiessness

+ Woral turpiude refers to conguct which shocks the public

consciente a5 being inherently base, vie or depraved, conbrary

tothe e of mevalty

I Describe INA
| §212(a)(2) -
¢ Criminal and

. Related

(Lesson
@ Content)

Describe INA § 212(a)(2) — Criminal and Related
_Grounds '

INA_§ 212(a)(2)(A)(i)(T) — Crimes Involving Moral
Turpitude (CIMT)
There is no statutory definition of what constitutes a
'CIMT, only court interpretations. To qualify as a
CIMT, a crime must involve “both reprehensible
conduct and some degre:e| of scienter, whether
specific intent, deliberateness, willfulness, or
recklessness.” Matter of §ilva—Trevino, 24 1&N
Dec. 687, 689 n.1 (A.G. 2008).

Moral turpitude refers to cor[lduct which “shocks the

- by a mental state of:

public conscience as being

inherently base, vile or

depraved, contrary to the rules of morality.” Matter

of Danesh, 19 1&N Dec.
Jordan v. DeGeorge, 341 U.

Thus, a CIMT involves acts

¢ Evil intent,
e Corruption of the mif
e Knowledge

669, 670 (BIA 1988);
. 223 (1951).

nd, or

or conduct accompanied
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Leson 2 latly VA {212
| Tnadmissibility Grounds and Waivers

S22 -mestsiv e e ) B Grounds

+ Reckessness
-Crmm'mwmaconscmsdsregardofas.mmam

coupled with infiction of serious bodl inurylagaravating
factor may amountto moral turpfude

+ Neghgence
o be aware of a substanta isk imvobved in the conduct,

R —
genealy o o ivobe ot e v easoble

i Describe INA .
- § 212(a)(2) -

Criminal and

| Related

(Lesson -
:  Content)

Describe INA § 212(a)(2) — Criminal and Related
‘Grounds

INA § 212(a)(2)(A)(G)I) = Crimes Involving Moral
Turpitude (CIMT) - :

What about the recklessness or negligence?
Rccklessness:

e Crimes involving conduct that involves a
“conscious disregard |of a substantial risk
coupled with infliction of serious bodily

* injury or an aggravating factor may amount
to moral turpitude. Knapik v. Ashcrofi, 384
F.3d 84 (3d Cir. 2004), Matter of Medina, 15
I&N Dec. 611 (BIA 1976) (use of a deadly
weapon used with reckless conduct) Matter
of Franklin, 20 I&N Dec. 867 (BIA

. 1994)(involuntary mgnslaughter committed
by recklessly causing the death of another
wasaCIMT). :

Negligence:

e Crimes involving negligént conduct, where
~ the offender failedL to be aware of a
substantial risk involved in the conduct, are

l

generally not found to involve moral
turpitude (use reasonable person standard). -

. Matter of Perez-Connreras, 20 I&N Dec. 615
(BIA 1992).

Consult your local Office |of the Chief Counsel .

(0CC)
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l

Lesson 2: Identify INA § 212 -

. Describe INA Describe INA § 212(a)(2) - Criminal and Related

nadmisbily Growds nd Wvrs | g::;gggg)n;, Grounds
PR STIZENZAAN) - Ciesnohigord Tuptte (OU)  Related INA § 212(a)(2)(AXi)1) — Crimes Involving Moral
ooy ateamen | GTOUNds , Turpitude (CIMT) . -
* Too siafe, Mot e combict,corols wheber a rimels 2 CAIT (Lesson A court generally does not consider the facts
+Gassain e cineass fry e mistmesniesra. ¢ - Content) underlying the offense, but only the statutory
; definition of the criminal offense. Matter of Tobar- -
Lobo, 24 1&N Dec. 143 (BIA 2007).
. The statute, not conduct, conl:rols whether a crime is
a CIMT. Matter of Short, ’20 I&N Dec 136, 137
(BIA 1989).
Classification of the crime as a felony or
" misdemeanor does not control whether a crime is a
 CIMT. Matter of Tran, 21 1&N Dec. 29 (BIA
1996); Matter of Abreu-Semino, 12 1&N Dec. 775,
777 (BIA 1968). ' <
Lesson 2: [dentify INA § 212 Describe INA  Describe INA § 212(a)(2) - Criminal and Related
 §212(02)-  Grounds

Inadmissibility Grounds and Warvers
+ Thvee general cataguies
-GﬁEQMMMm@mm

+ Crimes against person

i Lesson
| Content)

¢ Criminal and
INA §212)2YAY - Cimes ohing orl Tupiuce (CBT) B
' . E Grounds

b

Related

| ~ Although there is a range of
crimes involve moral turpity

. Consult your local OCC.

INA § 212(a)(2)(A)(A)T) - Crimes Involving Moral

Turpitude (CIMT)

intei‘pretations of what
de, the crimes that the

courts have generally held to involve moral

turpitude generally fall into
three categories:

one of the following

¢ Crimes against government

o Crimes against the person

e Crimes against property

AILA Doc. No.

15082634. (Posted 8/26/1
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Lesson 2; Identify INA § 212 g;ﬁ;?at;?zl)NA Describe INA § 212(a)(2) - Criminal and Related
A SZIZGNZINN -Ciesnotig o e ) [l Reelated INA § 212(a)(2)(A)(i)T) — Crimes Involving Moral
Ciines Again! Govemment ¢ Grounds Turpitude (CIMT)
o (Lesson ' L
mum Content) The following are examples of CIMTs.
Crimes Against the Government
o CIMT: Counterfeiting, perjury, willful tax
evasion, using mail to defraud, welfare fraud.
o NOT A CIMT: False statements. not
amounting to perjury.
Lesson 2: Identify INA §212 Describe INA  Describe INA § 212(a)(2) - Criminal and Related
Inadnisibilty Growds and Watvers 3 2120202 = Grounds -
DR treomin @0 | Related  INA § 212(a)(2)(A)i)(T) - Crimes Involving Moral
Grounds Turpitude (CIM
[ (Lesson _ _ )
i - Content) Crimes Against Person
o CIMT: Murder, voluntary manslaughter,
kidnapping, aggravated assault, assault with
intent to rob or kill, assault with a deadly
weapon, assault against a police officer,
domestic assault, assault and battery on a
special relationship, e.g. child, spouse police
officer, rape, indecent assault and battery on
\ . a child ,
Lesson 2: Identify INA § 212 Dezs;;ribeleA Describe INA § 212(a)(2) — Criminal and Related
Inadnissibity Grounds and Waivers f 212042~ Grounds
PA G22NIEIANA - Cimeshg o Topote 47 Related INA § 212(2)(2)(A)i)T) — Crimes Involving Moral
et Pt Grounds Turpitude (CIMT) = - |
« Generly ot CHT
+ Pessassion of weapons oenses (m iten 1o use) (Lesson ) y
iy Content) Crimes Against Person
et NOT A CIMT: Possession af weapons offenses (no
intent to use), joyriding, disorderly conduct and
simple assault.
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knowing that one’s icensewas suspended

Lesson 2 Identify INA §212 Describe INA - Describe INA § 212(a)(2) - Criminal and Related
hadnisbily Gounds ad Waiers |} § 2120020 Gromds |
A S2INANND -Cimesok Wl Tt @ B Related INA § 212(a)(2)(A)i)(T) — Crimes Involving Moral
Grounds Turpitude (CIMT)
L .
E)::ti%:) Crimes Against Property
e CIMT: Blackmail,| forgery, robbery,
burglary, extortion, malicious destruction of
_ property. :
Lesson 2. 1dentify INA § 212 Describe INA  Describe INA § 212(a)(2) - Crilpinal and Related
lnadnisbilty Grouds and Waivers | § 212(2)(2) — + Grounds
NA § 22NN - Cimesioovig W e camy [ CTiMinal and ) )
P ' Related INA § 212(a)(2)(A)(i)(I) ~ Crimes Involving Moral
« NOT A CAT Grounds Turpitude (CIMT)
Dy it oy ot (Lesson
"R A ot rd R Content) Crimes Against Property
¢ NOT A CIMT: possession of stolen property
where guilty knowledge not essential,
damaging private property where no evil
intent in statute governing the law where the
. offense occurred, trespassing, loitering.
Tesson 2 dentify INA § 212 Describe INA  Describe INA § 212(a)(2) — Criminal and Rflated :
i : §212(a)2)-  Grounds
Inadmissibility Grounds and Waivers 8 Criminal and | -
A §2126X2HAND - Cmestkg o Tpate (1) | Related INA § 212(a)(2)(A)()(T) — Crimes Involving Moral
Wﬂ“ﬂ " Grounds Turpitude (CIMT)
Simple DU net a '
. : E (L
'mﬁﬁﬁam%%mma é::tse?‘r:) Simple Driving Under the Inﬂuence (DUI) is not a

CIMT but aggravated DUI can be a CIMT, if the .

statute under which the alien was charged has an
element of knowingly dnvm'g while intoxicated, or
knowing that one’s license was suspended. Matter of
Torres-Varela, 23 1&N Dec. 78 (BIA
2001)(aggravated DUI in violation of AZ Rev.-Stat.
§28-692(A)(2), which is| based on - multiple
violations of simple DUI, is not a CIMT); Matter of
Lopez-Meza, 22 1&N | Dec. 1188 (BIA
1999)(aggravated DUI under Az Rev. Stat. §28-
692(a)(a) is a CIMT because it requires DUI

knowing his driver’s license was suspended).
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This is a good point to ex
analysis of criminal statutes
as the categorical and
approach, as outlined in Ma
Dec. 349 (BIA 2014)..

(plain that there is an
referred to in case law

modified categorical
ter of Chairez, 26 I1&N

ile we have included a

summary of the current case law for instructors,
students need only be made aware that this analysis
‘exists.  If there are qucsl}tipns about a crime,
adjudicators should consult their supervisory chain
and Office of Chief Counsel|should be consulted as
the analysis can be difficult.

Instructor Note: To conduct an analysis under

Chairez, first consider the statute under the
categorical inquiry using the “realistic probability”
approach which asks whether moral turpitude
necessarily inheres in all cas'es that have a realistic
probability of being prosequted Matter of Silva-
Trevino, 24 1&N Dec. 687 (A.G. 2008). If the
criminal statute applies to some conduct that
involves moral turpltude and some that does not,
then the crime is not “(.lategoncally a crime
involving moral turpitude. Not all circuits use the
realistic probability test (e.g.some use the minimum
criminal conduct test and others use the common
case test).

Second, if the statute is “divisible,” adjudicators

may use the “modified categorical approach” to -

determine whether the md1v1dua.l was convicted
under the portion of the statute that involves moral
turpitude. Generally, a statute is divisible if it: (D
lists multiple discrete offenses as enumerated
alternatives (list/outline form); or (2) defines an
offense by reference to disjunctive sets of elements.
The modified categorical approach considers the
record of conviction (indictment, plea, verdict, and
sentence) to determine | which offense the
defendant/alien was convicted of committing.

Optional Exercise — rec
participants state criminal s
difference between a crime
those found not to be crimes
e.g. Matter of Lopez-Meza,
1999) and Arizona Reviseq
1381 and 28-1383(A)(1);
Medina 26 I&N Dec 79 (BI

mmend showing the
tatutes to illustrate the
of moral turpitude and
of moral turpitude. See

22 I&N Dec. 1188 (BIA

1 Statutes sections 28-

Matter of Alfonso Cores

A 2013) and California

AILA Doc. No.

15082634.
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“Penal Code section 314(1) c¢

Muellér, 11 I&N Dec. 2
Wisconsin -Statutes section 9
Rodriguez v Holder, 699 F.

ympared with Matter of
68 (BIA 1965) and
44.20(2); and Esparza-
3d 821 (3" Cir. 2012)

and Texas Penal Code section 22.01.

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212(a)2HAXENT) - Crimes kvoNing Moral Turpitude (CIMT)
Poltical Offense Excegtion '
+.. {other than a puely poical offene) ... "INA §
H2AaNHANN
« Defned in DOS requitions
"+ nchdes offensesthat resulted i a comiction obwiously based [}
onfabricated charges or predicated on repressivemeasures 8-

i Describe INA
L § 212(a)(2) -

¢ Criminal and
! Related

i Grounds

i (Lesson
i Content)

_Grounds

| 40.21(a)(6)..

Describe INA § 212(2)(2) - (

“riminal and Related

INA § 212(a)(2)(A)(i)(I) — Crimes Involving Moral

Turpitude (CIMT)

There are statutory exceptions to the INA §-

212(a)(2)(A)(i)(I) ground of inadmissibility.

They are as follows:

Political Offense Exception:

“... (other than a purely political offense) . . ..” INA

§ 212(a)2)(A)D(D

Defined in DOS regulations at 22 CF.R. §

Includes offenses that resulted in a conviction
obviously based on fabricated charges or predicated
On repressive measures againft racial, religious, or
political minorities. See Matter of O'Cealleagh, 25

* 1&N Dec. 976 (BIA 2006)(conviction for aiding and

abetting the murder of two British corporals was not
a purely political offense because it was neither

fabricated nor trumped-up).

AILA Doc. No. 15082634. (Posted 8/26/1
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Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
NA §212{a)2HAXID - Crimes invohing Moral Turpdude (CIHT)
Youthfd Ofender Exception

+ Only 1 CMT

» Under age 18 when commited crime
-mmw,mmmmmcmmmdmw) ‘

« Wore than' yers bedore date of apication for via,admission, [

or adjustment of tatus

U _' 1
T T A A S P T P e P T T e W

t Describe INA
I §212(a)(2) -
¢ Criminal and
i Related

i Grounds

[ (Lesson
i Content)

Alec Alien was born 1/1/199

Describe INA § 212(a)(2) —~ Criminal and Related
Grounds

INA § 212(a)(2)(A)(1)X]) — Crimes Involving Moral
Turpitude (CIMT)

Youthful Offe’nder Exception;

“Clause (i)(I). shall not apply to an alien who
committed only one crime if-(I) the crime was
committed when the alien was under 18 years of

‘age, and the crime was committed (and the alien

released from any confinement to a prison or
correctional institution imposed for the crime) more
than 5 years before the date o’f application for a visa
or other documentation and the date of application

for admission to the United States . ..” INA §
212(a)(2)(A)D)().

1 CIMT under age 18, and

The CIMT was committed, and the alien was
released from confinement (if sentenced), more than
5 years before the date of app lication for a visa,
admission, or adjustment of status. A

If a minor violates a criminal| offense and is
adjudged delinquent (rather than tried as an adult),
this is not a conviction for immigration purposes.
Matter of Ramirez-Rivero, 18 I&N Dec. 135 (BIA
1981; Matter of Devison, 22 1&N Dec. 1362 (BIA
2001)(the Board concluded that a New York
provision that corresponds to the Federal Juvenile

Delinquency Act is not an immigration conviction).

A hypothetical that illustrates the youthﬂﬂ offender
exception would be as follows:

.On 12/1/2007, he
commits a misdemeanor CIMT offense for which he
is convicted (as an adult) on'2/1/2008, and sentence
to serve 5 months on probation. When he is 23 years

AILA Doc. No.

15082634.
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+ 1-130 filed by his USC wife.

Based upon his

conviction, will he need a waiver under INA

§212(h) in order to adjust?

Answer: No, he will not need a waiver. Although he .

was convicted after age 18, he committed the
offense while under 18. He was never confined and
more than five years has passed since the date of

commission.

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
DA §212()2HANN) - Cries vaiing Horal Tupe (CAMT)
Petty Offense Exception
<1 CMT
« The maxmm statutory penally possibie did not exceed 1 year
Ther

« I convicted, the sertence impesed did not exceed 6 morths
(regardiess of the tme actually served)

gis

e s e

i Describe INA
| §212(a)(2) -
t  Criminal and
¢ Related
i Grounds

(Lesson
. Content)

For example, in Matter_of G

Describe INA § 212(a)(2) ~|/Criminal and Related

Grounds

INA § 212(a)(2)(A)(i)(1) — Crimes Involving Moral

Turpitude (CIMT)

Petty Offense Exception

“Clause (i)(I) shall not apply to an alien who

committed only one crime

if . . . the maximum

penalty possible for the crime of which the alien was

convicted (or which the

committed or of which the acts that the alien admits

- having committed constituted the essential elements)

did not exceed imprisonment for one year and, if the

alien was convicted of such

crime, the alien was not

sentenced to a term of imprisonment in excess of 6

months (regardless of the
sentence was ultimately

212()2)(A)i)D).
1 CIMT,

year imprisonment, and

extent to which the
executed).” INA §

' The maximum penalty possible did not exceed 1

If convicted, the sentence imposed did not exceed
6 months (regardless of the time actually served).

(BIA 2010), the respond
misdemeanor domestic as
which the maximum penalt;
year, and for which he was

arcia, 25 I&N Dec. 332
ent was convicted of
sault and battery, for
y is confinement for 1

alien admits having

AILA Doc. No. 15082634. (Posted 8/26/1
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- probation. Although this offense was a crime
involving moral turpitude, it|also satisfied the petty
offense exception. . :

Describe INA  Describe INA § 212(a)(2) — Criminal and Related
i §212@)(2)-  Grounds
i Criminal and

| Related INA _§ 212(a)(2)(A)(1)(I) Controlled Substance

| - Grounds Violation

Lesson 2: [dentify INA § 212
Inadmissibility Grounds and Waivers

VA §212(aKHAT) - Controled Substance Vioion
* ete

+*... [Alny alien convited of, or who admits having commited, :

vy asioshietessid | g‘::ts;':)_ “... [Alny alien convicted of, or who admits having
elemerisof aviaon of(orconspracyor aterptlovioe) | | committed, or who admits committing acts which
.any baw or regudaion of a tat,the United Staes, or aforein | - - '

constitute the essential elements of a violation of (or
conspiracy or attempt to | violate) any law or
regulation of a state, the United States, or a foreign
country relating to a controlled substance (as defined
in section 102 of the Controlled Substances Act (21
USC 802))” is inadmissible. INA §
212(2)2)(A)(D)). |

Controlled substances are d]efmed at 21 US.C. §
802. The list of controlled substanccs by schedule
can be found at 21 U.S.C. §812

“Admits committing” a | controlled substance
violation requires that the alien’s admitted conduct

/ ' ~ constitutes the essential elements of the crime.
USCIS must provide the alie[n with the definition of
the crime found in the relcvlant criminal code, must
explain the definition in understandable terms, and
the alien must admit to each element of the crime
and the admission must be yoluntary and knowing.
In Pazcoguin v. Radcliffe; 292 F.3d 1209 (9th Cir.
2002), as part of the visa issuance process,
Pazcoguin underwent a psychiatric exam during
which he admitted the doctor that he smoked
marijuana for several years in the past. Nevertheless,
Pazcoguin received an immigrant visa. At the

Honolulu Airport Pazcoguin! repeated his admission

country rebating to a controlied substance (as defined i i
section 102of the Controfed SubstancesAct 1 USCB0Z). [

«Eience:  Caicon o alrissis

R T e——r — -1
of marjuana) and former [NA § 212(c) E

Page | 40
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of marijuana use in a sworn statement and was
paroled. The Ninth Circuit cancluded Pazcoguin was
excludable as admitting acts which constituted the
essential elements of a | controlled substance
violation.

Waiver available INA § 212(h) with respect to a
sfngle possession of 30 grams or less of marijuana,
and possible under former H\:TA § 212(c). In Matter
of Abosi, 24 I&N Dec. 204 (BIA 2007), an LPR
departed the United States and, upon his return, was
found in possession of 0.7 grams of marijuana and
convicted of a petty misdem:eanor. He again left the
United States, but due to the conviction was not
Mnad and was placed in removal proceedings
charged under INA §212(a)(2)(A)(i)(II). The BIA
ruled that a returning] LPR within INA
§101(a)(13(C) and charged with a ground of
inadmissibility is eligible [to apply for §212(h)
without also filing for adjustment of status.

Lesson 2: Identify INA § 212

Describe INA
e : § 212(a)(2) -

Inadmissibility Grounds and Waivers Criminal and
INA § 212(a)2)ANE) - Contrlled Substance Viokton t Related

« Pivase 'relating to 3 conrolled substance” nches possession [

P a0 possesson Grounds

 Waivabie i the paraphemata reasonably reates o simple (Lesson

pessessionfor one's own use of 30 grams of less of marfuana Content)

Describe INA § 212(a)(2) — Criminal and Related
Grounds

INA § 212(a)2)(A)A)(ID) -+ Controlled Substance
Violation '
The phrase “relating to a controlled substance”
includes possession of drug paraphernalia and is
waivable if the paraphernalia reasonably relates to
simple possession for one’s own use of 30 grams or

less of marijuana. See Matter of Martinez-Espinosa,
25 1&N Dec. 118 (BIA 2009). '

Depending on the drug paraphemnalia involved, a

‘waiver may be available under INA § 212(h) if the

paraphernalia involved reasonably relates to

possession for one’s own use of 30 grams or less of

marijuana, e.g. possession df a marijuana pipe. See
id | B

Instructor Note: There is a pending U.S. Supreme
Court ‘decision on this point. Mellouli v. Holder,

719 F.3d 995 (8" Cir. 2013), cert. granted. The

AILA Doc. No.

15082634. (Posted 8/26/15)

Page | 41

546



question in the case is whethe
under 8 U.S.C. § 1227(a)(2)(B)
noncitizen may be removed if
violating “any law or regulatio
States, or a foreign country

r, to trigger deportability
(i), which provides that a
he has been convicted of
n of a State, the United
relating to a controlled

substance (as defined in section 802 of Title 21) . . .,” the

-government must prove the connection between a drug
paraphernalia conviction and a substance listed in
section 802 of the Controlled Substances Act. -

Lesson 2: Identify IN A §212 i gescribe INA  Describe INA § 212(a)(2) — Criminal and Related
- . K §212(a)2) - |
Inadmissibility Grounds and Waivers.  E Criminal and Grounds :
INA § 212(2)(24B) - Mutipe Criminal Comictins - Related INA § 212(a)(2)(B) — Multiple Criminal Convictions
+ St Grounds “Any al ~ icted of 2 5 (oth
A e conictd of 2 e dfenses (ot han 3 ' y alien cor}the oI 2 or more ojjenses (other
:gw pﬁ:m), M&ngfm(emm@m ; g-:stsgt‘) than purely political offenses), regardless of whether
st hee e e e oma e sene the conviction was in a single trial or whether the
mn:mmmg' hihe agyregde sentencesto 4 offenses arose from a single scheme of misconduct
confnement were 5 years o mere s inadmissble” and regardless of whether |the offenses involved
» Aopfest: 2+ crmes, agyegte serfences a least S years moral turpitude, for which the aggregate sentences
Evdence. Camiicions) ~ to confinement were 5 ‘ 'years or more is
e DA §200) o oA s inadmissible.” INA § 212(a)(2)(B).
This ground of inadmissibility applics to any type of

conviction, not just CIMTs. As such, 2 or more
convictions and aggregate sentences of at least 5
years is required. For example, in Pina-Galindo, 26
I&N" Dec. 423 (BIA 2014), the respondent had
multiple convictions related to intoxication,
including a third degree felony for driving while
N intoxicated, for which he received a suspended
‘ sentence of 10 years confinement and 5 years
probation. Because these | convictions and this
~ sentence met the requisites of INA § 212(a)(2)(B),
he was ineligible for cancellation of removal.

A waiver is available under INA § 212(h) or former

INA § 212(0)

A “consecutive sentence” to confinement is defined
as “When one sentence of confinement is to follow
another in point of time, the second sentence is -
deemed to be consecutive: May also be applied to
suspended sentences. Also called ‘from and after’
sentences.” See Black’s Law Dictionary, 6™
Edition. | -
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e Example: Jim was convicted of two counts

of assault. For Co

1, he received a

sentence of one year imprisonment. For

Count 2, he received
‘consecutive to Count

A “concurrent sentence” to

a sentence of one year
1. ‘

as “Two or more terms of imprisonment, all or part
of each term of which is served simultaneously . . .”

- See Black’s Law Dictionary,

oth Edition.

e Example: Jim was convicted two counts of

assault. For Court 1,

he received a sentence

of one year imprisonment. For Count 2, he
received a sentence of one year

imprisonment conc

ent with Count 1.

When computing the aggregate sentence to
confinement, do not add ' together concurrent

confinement is defined -

coder i thersinth it rafficking n any such

« Evidence: Camonnotmmdmmeasomuebeﬁef
Waer Mo

e

us
ol
Service

any controfed substance or any fsted chemical. .., or isor
has been a kmowing aider, abettor, assister, consprator, or

controlled substante or Bsted substanceor chemical ... *

been an illicit trafficker in as
or any listed chemical . . .
knowing aider, abettor, as

. colluder with others in the 1

such controlled substance:
chemical 7

Coe is i
212(2)2)C)d)

o “Trafficking” typical
transfer, transporting,
or manufacturing of|

~and not for personal u

sentences. |
'INSTRUCTOR NOTE: Recommiend discussion’
}“'oii;.t,h«::vv d'iﬁ'él:gng:e betwéeﬁ ’gipyisecuﬁvp sentences -

Lesson 2; Identify INA § 212 | Describe INA  Describe INA § 212(a)(2) — Criminal and Related

‘ . F §212(a)(2) -

Inadmissibilty Grounds and Waivers ?;,imi‘,,gf a)nd Grounds -~

INA §22(aK2HCHf) - Dog Traficking | INA § 212(a)(2)(C)(i) — Drug Trafficking

‘%mmmmmwmmm :" “Any alien who the consular officer or Attorney

orbas reason i beleve s or hasbeen an Bicktafickern - General knows or has reason to believe is or has

ny controlled substance
, or is or has been a
sister, conspirator, or
llicit trafficking in any
or listed substance or

inadmissible. INA §

ly involves the selling,
production, cultivation
controlled substances,
se.
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Page | 43

5)

548




There are no exceptions| to this ground of
inadmissibility. nor is there a waiver for this ground
except for a possible waiver under former INA §
212(c) in limited circumstances.

“Reason to believe” generally equates with the
“probable cause” standard o proof. Westover v.
Reno, 202 F.3d 475, 480 n.é (1** Cir. 2000); Matter
of UH., 23 1&N Dec. 355, 356 (BIA
2002)(rea$0nab1c grounds to believe that respondent
is engaged, or will engage, 1{1 terrorist activity, or a
.danger to the national security).

Courts generally uphold . a fmding of reason to
believe when based upon any of the following:

¢ Alien’s admission of the relevant crime;

o Alien is directly observed with drugs by the
police, immigration,| or other government
official; or

e Alien has a conviction for possession of a.

" controlled substance jor other nontrafficking
offense of a quantity beyond personal use.

Mena-Flores v. Holder, 2015 WL 294629 (10" Cir.
2015)(Although alien. acquitted of two drug
distribution offenses, there Wwas reason to believe the
alien was a trafficker based on statements from 5
witnesses involve in the drué operation, an affidavit
by a special agent, and 1J’s determination that the
alien’s testimony lacked credibility).
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Describe INA

Lesson 2: Identify INA § 212 ,
Inadmissibility Grounds and Waivers i 3.2 2(aM2) -
admussiotlity and war I Criminal and
IV § 2420)2)C)) - g Tk  Related
* Resonto Beeve | Grounds
« Examining oficer's nowedgeisuspicion hat an alenisa 1
trafficker mustbe contemporaneous with application for .. (Lesson
atissionat POE o adpstment ofstatus |

i Content)

Here are some examples:

Describe INA § 212(a)(2) — Criminal and Reléted
Grounds

INA § 212(a)(2)(C)(i) — Drug Trafficking

The phrase “reason to believe” has been interpreted
to mean that the examining officer’s knowledge or
suspicion that an alien is
contemporaneous with the application for admission
at the POE or adjustment [of status.
Rocha, 20 1&N Dec. 944 (BIA 1995).

-a trafficker must be

Matter of

No conviction or admission required. Matter of
Rico, 16 1&N Dec. 181 (BIA

1977).

The BIA has found in unpublished decisions
that a° USCIS ofhcer adjudlcatmg an
adjustment case appllcatlon (that is denied
and referred to immigration court) is capable
of finding that the alien is inadmissible under
§ 212(a)(2)C) if there are sufficient arrest
records and chargmg documents that
establish “probable czlause” that the alien is a
trafficker in drugs stating that “reason to
believe ” standard is quite low, i.e., probable
cause. In Re: Juan Francisco Guerra, 2007
WL 926807.

“The Immigration Judge found that the
police - detectives | conducting  the
investigation into the alleged criminal

activities of the respondent found sufficient
reason to believe that the respondent was
involved in the illicit trafficking of cocaine
and that the evidence Lsubmitted by the DHS
in the form of the ‘poli| e report was sufficient
to show the respondent's inadmissibility
under section 212(a)(2)(C)[,] In Re: Maria

Teresa Aguilar; a.ka
2008 WL 1924616.

There was reason to
was a drug trafficker]
was driving to cross ]
pounds of mariju

Maria Teresa Mejia,

believe that the LPR
where the vehicle he
he border contained 86
)jana  in  a  secret

. AILA Doc. No.

15082634.

(Posted 8/26/15

Page | 45




compartment. Alarcon-Serranov. INS, 220
F.3d 1116 (9th Cir. 2000).

o In Matter of V-X-, 26 I&N Dec. 147 (BIA | )
2013), convictions for delivery of marijuana
and knowingly keepmg a vehicle for the

- purpose of keeping or selling a controlled
substance constituted fell within this
‘ provision. : . -
Lesson 2: dentify INA § 212 Describe INA  Describe INA § 212(a)(2) — Criminal and Related
adnisibily Growds nd Wavers | Qs ot CTOU0S | | |
A § 2122H2NCY) - rugTrafickig Reltes ¥ Related’ INA § 212(2)(2)(C)(ii) — Drug Trafficking-Relatives
* e ' . Grounds ' :
bbb boyll (Lesson “Any alien who the consular|officer or the Attorney
Wd?wwwﬁm&m Content) General knows or has reason to believe-(ii) is the
mmnmmﬂwmzmm i spouse, son, or daughter of an alien inadmissible
m?mmnmmmwmmm under clause (i), has, within the previous 5 years,
obtained any financial or other benefit from the
illicit activity of that alien, and knew or reasonably
should have known that the ﬁnancxal or other benefit
was the product of such illicit activity is

inadmissible” INA § 212(a)(2)(C)(11)

Therefore, INA § 212(a)(2)(C)(ii) covers the spouse,
; ' son, or daughter of a drug trafficker who has, within
the previous 5 years, knowin}',_ly received any benefit
from the trafficking. '

 Describe INA  Describe INA § 212(2)(2) - Criminal and Related
t §212(a)02)~  Grounds

Lesson 2: Identify INA § 212

Inadmissibility Grounds and Waivers L Criminal and N |
A $20RK7IDH - Postilon i Related INA § 212(a)(2)(D)(i) - Prostitution
'ﬁ""—*—‘"mm o onigote 'S s vy E  Grounds ‘ ‘

c ) 3 . 3 -
u?mwmm&mumm% ! (Lesson “Any alien w1'10 is coming to the '[U.S.] .sol_ely,
e oy sanomon — B Content) principally, or incidentally to engage in prostitution,

Aesty Prosites 4 ' or has engaged in prostitution within 10 years of the

date of application for a visa, admission, or
adjustment of status” is |inadmissible. INA §

212(2)2)D)G).

Legality or illegality of| the prostitution is
immaterial.

 Evidence:  Comiction of adrmissionto two or more acts
»Waer  DNA §2121), former VA § 212c)

Applies only to prostitutes.
Requires a conviction or an admission to two or

' V ‘ Page | 46
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more acts of prostitution because the term “engaged
in prostitution” means conduct that is carried on
over a peﬁod of time. Matter|of T--, 6 I&N Dec. 474
(BIA 1955). In Kepilino v. Gonzales, 454 F.3d 1057

(9th Cir.
conviction under a Hawaii

2006), the court concluded that a

statute for prostitution

would not support an exclusion charge because the
statute was too broad and included intimate touching

“above clothing for money. Such acts did not fit the

traditional definition of prost

tution.

A waiver is available under INA § 212(}1) or

. . .possible under former INA §212(c).
Lesson 2: Identify INA §212 | Describe INA  Describe INA § 212(a)(2) — Criminal and Related
Inadmissibility Grounds and Waivers | ?;ﬁ:.f.‘,f‘}{?,.; Grounds |
A § 212(a)(2)(D){i}-Proceeds from Prostiution i Related INA § 212(a)(2)(D)(ii) — Proceeds From Prostitution
* Satte: | ¢ Grounds ~
m{meamemwmp@m L (Lesson “Any alien who directly or indirectly procures or
( M°mmimgmfm | Content) attempts to procure, or (within 10 years of the date
prstdes o peron b he ppse f st w recies o [ of application for a visa, admission or adjustment of
bl wlacr et status) procured or attempted to procure or to
+Rgleslo. Pimpsnatpins import, prostitutes or persons for the purpose of
e Comichn g alisson prostitution, or receives or| _(w1thm such 10 year
@ T —— period) received, in whole or in part, the proceeds of
= prostitution” is inadmissible. INA § 212(a)(2)(D)(ii).
Does not refer to “Johns” or those customers who

solicit or pay a prostitute f«gr personal services for

I&N Dec. 549 (BIA 2008).

. their own behalf. Matter of Gonzalez-Zoquiapan, 24 -

- Waiver available under INA § 212(h) or possible
under former INA § 212(c). ’
‘ Page |47
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. Describe INA

Describe INA § 212(a)(2) — Criminal and Related -

of the cowrtinthe .5 having jurisdiction with respecttothat  [RE
offense, is nadmissible’ b

Lesson 2: Idenify INA § 212 Esviviuel
sty Gouds and Waers || Sooniant o ©70U08
WA §212)24D1e) - Commeclzed Ve { Related INA § 212(a)(2)(D)(iii) — Commercialized Vice
« Sade ! Grounds |
» Ay aen whos camingto e [US) o engageinaryches Le “Any alien who is coming to the United States to
M‘W“ﬁ*nng}gmfm é)e:ts?‘lrtl) engage in any other‘unlawful commercialized vice,
P onte whether or not related | to prostitution, is
Bitone. Conktion a arissin inadmissible.” INA § 212(a)(2)(D)(iii).
e RSN Language referring to “unl|awful commercialized
- , vice” has been interpreted t0 mean crimes such as
§a= illegal gambling and illegal lotteries.
A waiver is available for under INA § 212(h)’ or
possible under former INA § 212(c).
Commercialized vice mcludes illegal lotteries,
gambling, and bootlegging lfquor Matter of 4-, 6
I&N Dec. 540 (BIA 1955). The BIA concluded that
“loan sharking” (usury) did not fit the meaning of
commercialized vice in Matter of B-, 6 I&N Dec. 98
. (BIA (1954).
Lesson 2: Identify INA § 212 Describe INA  Describe INA § 212(a)(2) - (‘nmmal and Related
sl s | §212000- g
Inadmissibility Gmunfls and Waivers | Criminal and rounds |
ot | Related INA § 212(a)(2)(E) — Asserted Immunity
ey e wholas commitedinpe US| ayrea B Grounds “Any alien-
serious criminal offense (a5 defined in [NA § 1011} .. i (Lesson y
* ()for whomimmurityrom rina jurisdicon was execised [ Content) ' . _
‘:,)”'mm“mmww“mm i (i) who has committed in the [U.S.] at any time a
immunity hes degarted fromthe [U S, and i serious criminal offense (as defined in section
» () whobas ot sbsequenty submited ol ot isdcion [ 1101(h) of this title),

(ii) for whom immunity from criminal jurisdiction
was exercised with respect to that offense,

(i) who as a cénsequenc of the offense and
exercise of immunity has departed from the [U.S.],
and .

(iv) who has not subsequently submitted fully to the
jurisdiction of the court in the [U.S.] having
jurisdiction with respect |[to that offense, is
inadmissible.” INA § 212(a)(2)(E).

AILA Doc. No.
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Lesson 2:ldentify NA §212 = Dzs;;ribeleA ‘Describe INA § 212(a)(2) - Criminal and Related

Inadmissibility Grounds and Warvers B g,imi(,flf a),,d Grounds

INA § 212a)2)E) - Asseted bmmuriy i Related ~ INA§ 212(a)(2)(E) — Asserted Immunity

W : {- Grounds This refers to foreign diplomats or any alien who
« cimef vikence : (Lesson v was involved in serious criminal activity and for -
«cinectrexkes g finobes perst iy vt | Content) whom immunity from criminal jurisdiction was
mxﬁﬁﬁx&%ﬁmf , exercised ~ They are inadmissible upon return
aher o 4 (unless they submit to the jurisdiction of the court to

» Evidence:  Cout reconds be tried).

e DA §200)

@ﬁm | | e INA § 101(h) defines “serious criminal
Sores offense” as any felony, any crime of violence

or any crime of reckl'ess driving or driving

while intoxicated or :under the influence of
alcohol or of prohibited substances if such

crime involves personal injury to another.

A waiver is available under INA § 212(h). -

Lesson 2: Identify INA § 212 Describe INA ; Describe INA § 212(a)(2) — Criminal and Related

“§212(a)(2) -

Inadmissibility Grounds and Waivers -4 “Grounds |
B §2126N24C) - Vkors o e : Criminal and . - | o
_ g i Related INA § 212(a)(2XG) — Violations of Religious
» Covered in Couwrse 232-Bars to Refief g . -
E Grounds Freedom
(Lesson ‘ ) -
Content) Covered in Bars to Relief course.

A
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- Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers

N § 212(a)2YHH) - Sigdieant Trffckers in Persons
» et
» ‘Any aen who commits or conspresto commithuman
trafficking ofenses in the .S or outside the JU.S], orwho
the consularofives, the Secretary of Homeland Secuty, the
I Secretary of State, or the Attomey General lnows or has
reason to befleve is or hes been a knowing aider, abettor,
" gosister, conspirator, or colluder with such a traffcker in

T02 of Tt 22, s inadimissile.”

seeefomsal g nperors 2 et e [

i Describe INA
. § 212(a)(2) -
¢ Criminal and
. Related

¢ Grounds

(Lesson
¢ Content)

~ or has been a knowing

Describe INA § 212(a)(2) — Criminal and Related
Grounds

- INA § 212(2)(2)(H)(i) — Significant Traffickers in

Persons

“Any alien who commits or conspires to commit
human trafficking offenses in the [U.S.] or outside
the [U.S.], or who the consular officer, the Secretary
of Homeland Security, the Secretary of State, or the
Attorney General knows or has reason to believe is
ider, abettor, assister,
conspirator, or colluder with such a trafficker in
severe forms of trafficking in persons, as defined in
the section 7102 of Title 22, is inadmissible.” INA §

212(a)(2)(H)().

Includes the spouse, son, or daughter of a trafficker.
~ who has received any benefit from the trafficking -

within the prior 5 years. See INA § 212(a)(2)(H)(ii).

The alien spouse, son, or daughter must have known

or should have reasonably known the benefit was the _

result of trafficking in personls

Pursuant to INA § 212(a)(2)(H)(111) this subsection
does not apply to a son or daughter who was a child
at the time that the benefit was received.

Severe forms of trafficking in persons means:

e Sex trafficking in which a commercial sex
act is induced by force, fraud, or coercion or

o The pefson induced to perform the act is
under age 18 or ‘

o The recruitment, harboring, transporting,
provision, or obtaining of a person for labor
or services, through the use of force, fraud,
or coercion for the purpose of subjection to
involuntary  servitude,
bondage, or slavery. |

There is no waiver for this ground of inadmissibility.

peonage, debt,

AILA Doc. No.
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gsson 2; Identify INA § 2 ,
g e iy VA § 21 , | §212(a)(2) -
Inadm1851blllty Gfounds mld Walvel's : Criminal and
INA § 212K} - Money Laundering ¢’ Related
+ St (‘ Grounds
kmows, or has reason to beieve, has engaged, is engaging, or :
sesk ene e Unied Sates oengage, nanolene .. J§. CONtent) -
retating to laundering of monetary nstuments; or (i whoa B
considar officer o the Atiomey General knows s, or has been, %
ammmmcmmcmm i
others inan offense. .. '

» Evidence:  Conviction not required only reasonable befief

! Describe INA’

_ Primarily done to hide
organized criminal activity, drug trafficking, or to be -

Describe INA § 212(a)(2) —Criminal and Related
Grounds ‘ '

INA § 212(a)2)(1) - Money Laundering

“Any alien-(i) who a consular officer or the Attorney
“General knows, or has reason to believe, has
engaged, is engaging, or seeks to enter the United
States to engage, in an offense
laundering of monetary instruments); or (ii) who a
consular officer or the Attorney General knows is, or
has been, a 'knowing aider, abettor, assister,

conspirator, or colluder with others in an offense

which is described in such section” is inadmissible.”
INA § 212(2)(2)(D).

Laundering ' of monetary ixi,lstruments is done to
conceal, the source of money gained from criminal
enterprises.
money gained from

used for terrorist activities.

There is no waiver for this ground of inadmissibility.

. relating to -

“ Describe INA
E §212(c)
;; Waivers

Lesson 2: Identify INA § 212
Inadmissbility Grounds and Waivers
INA §212(c)Repedled

+ iscretionay waiverbited o LPRs

+ Waived most crimina grounds

« Repeaed by IRIRA, Pub, L. No. 104-208, 110 Stal, 3009, Sept
30, 1996, effective Aprd 1, 1997, -

» St avaiable for LPRwho pled gl prios to Ap 1, 1987, per
ningin INSw. St Oyr, 53301 289 (2001)

I (Lesson

Describe INA § 212(c) waivers
INA _§ 212(c) (Repealed)

“[LPRs] who temporarily proceed abroad
voluntarily and not under an order of deportation,
and who are returning to a|lawful un-relinquished
domicile of seven consecutive years, may be
admitted in the discretion of the Attorney General
without regard to the provisions of subsection (a)

« Adjudicated in the context of remeoval proceedings
» SCIS has urisdiction f afien never placed i remeval

(other than paragraphs (3)
sentence of this subsection
alien who has been conv]
aggravated felonies and has
or felonies a term of impr
years.”

Discretionary waiver limite
residents. Waived most crimy

and (9)(C))...The first
shall not apply to an
cted of one or more
served for such felony
isonment of at least 5

d to lawful permanent
inal grounds.
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Repealed by IIRIRA, Pub. L!

No. 104-208, 110 Stat,

3009, Sept. 30, 1996, cxtendgd to cases in which an

alien pled guilty prior to Ap:
Cyr, 533 U.S. 289 (2001).

Due to U.S. Supreme Court

il 1, 1997 by INS v. St.

decision in INS v. St.

Cyr, 533 U.S. 289 (2001), the waiver exists under

limited circumstances — see
1212.3.

8 CFR. §§ 212.3 and

Generally adjudicated in_the context of removal

proceedings by an Immigrat
does have jurisdiction if the
placed in removal proceeding

ion Judge, but USCIS
alien has never been
s. Since it is limited to

those persons who are already lawful 'permanent

residents, USCIS will see the
rare circumstances.

Waiver application filed onF
for Advance Permission
relinquished Domicile.

se applications in very

orm I-191, Application
to Return to Un-

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Warvers
INA §2120) Waiver

+ 2201 @) Ccanve. .
« WA § 2122440 - g o Tupse )
« A § 202(a)2HAND) Controked substance offense - cnly ast [

relates o asine ofense of simplepossessinof 3 gramsor [
{ess of marjuana (no other controlied substance offenses) 4

+ VA §212(2)2)) - Mutpe criminalcomicions
o DA $§212(2)24D)) - ) - Postution and commercizized

« NA §212{a)2)E) - Asserted imrmurity from prosecuion

e

e e e e

Describe INA
§ 212(h)
Waivers

(Lesson
I Content)

- Sections 212(h)(1)(A), (B)

Describe INA § 212(h) waiv

INA § 212(h) Waiver

ers

INA § 212(h) consists of three waivers: INA §§
212(h)(1)(A), 212(11)(1)(]_3), and 212(h)(1)(C).

and (C) waive the

following grounds of inadmissibility:

o INA § 212(a)(2)(A)(i)(¥) - Crime Involving
Moral Turpitude (CIMT)

o INA § . 212(a)(2)|(A)(i)(I‘I) Controlled
substance offense - only as it relates to a
single offense of simple possession of 30

- grams or less of

marijuana (no other

controlled substance offenses)

o INA §212(2)(2)(B) -
convictions

Multiple criminal

AILA Doc. No. 15082634 (Posted 8/26/15%)

o INA §§ 212(2)(2)D)() - (iii) - Prostitution
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and commercialized Vice

INA §212(@)2)(E) - Asserted immunity from |
. prosecution

- fl Describe INA  Describe INA § 212(h) waivers

Lesson 2: dentify INA § 212 - §212(h)

Inadmissbilty Grounds and Waivers || Waivers . INA § 212(h)(1)(A) Waiver

A S 1201 W E (Lesson |

M. dcrelin... e [NA 85 | Content) . “The [Secretary] may, in his [or her] discretion,

22aNNANI, B) ) ad E).. a0 A § |
212(a)2HAXTYE) msofar 2s it reates to a sigle offense of smple JiE
possessionol 30 grams o less of marjuanad- ..
+the den svadmissbe ooy ntes . DI 0. « [
»the ales or which e alen s admissbe occuredmre [
than 15 years before the date of ... apphcation ... i
«the atmission. .. woud ot be conray o e atona
wee, sy, orsecurly o e USand

waive the application [INA| §§ 212(a)(2)(A)(1)(D),
(B), (D), and (E) . . . and INA § 212(a)(2)(A)()(T)

insofar as it relates to a'single offense of simple
possession of 30 grams or less of marijuana if-

(1)(A) in the case of ény immigrant it is established
to the satisfaction of the [Secretary] that-

e the alien is inadmissible only under
subparagraph (D)(i)| or (DXii) of such
subsection or the activities for which the

. alien is inadmissible occurred more than 15

J - years "before the date of the alien's
: application for a |visa, admission, or
adjustment of status, |

e (ii) the admission to| the United States of

' o such alien would not be contrary to the
national welfare, safety, or security of the
United States, and -

e (iii) the alien has beenirehabilitated . . .” -

Hardship is not an eligibility requirement for this
waiver. ' S

Must establish that the waiver, should be granted as a
matter of discretion. '
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Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers

INA § 212(0)1)B) Waivr
* ‘The [Secretary| may, in his discretion, waive [NA §§

212624400, ) ), and Bl nd 8 § 2202 800
insafar as t relates to a single offense of smple possession of 30

grams or less of marjuana - ...

+ e caseo nimmianwho s e spouse paet, s o

Gaghter faVSCorLPR] -

» Riseestabihed . . that the afien's derial of admissionwould

resut in extreme hardship to the [USC or LPR] spouse,
parent, son, or daughter of suchalien . ..!

| Describe INA  Describe INA § 212(11) waivers

§ 212(h)
i Waivers

L‘ (Lesson
i Content)

INA § 212(h)(1 MB} Waiver
“The [Secretary] may, in his

§§ 212(2)(2)A)D®), (B), (D), and (E)] and [INA §

discretion, waive [INA

212(a)(2 (A)(@)(ID)] insofar as it relates to a single

offense of simple possession
marijuana if- . . .

of 30 grams or less of

e in the case of an immigrant who is the

spouse, parent, son, Or

LPR]

it is established . . .

daughter of a [USC or

that the alien's denial of

admission would result in extreme hardship to the
[USC or LPR] spouse, parent, son, or daughter of

“such alien...”

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212(h)(1)B) Waiver

» T pronged analysis
+ Does extreme handship exists?

« Fyes, shoud the wave be ranted or deried as amaterl. [
dicreion i exreme hdhip but e fctor wh respectts. |

* suchadiscretionary analysis

[ Describe INA

E § 212(h)
i Waivers
i (Lesson
§ Content)

Describe INA § 212(h) waiv
INA § 212(h)(1)(B) Waiver

Can waive any of the listed
qualifying relative.

(s

s

ground but requires a

Alien must demonstrate that s/he is the spouse,

parent, son or daughter of a ¢

extreme hardship would
relative(s).

T
Waiver is discretionary.

This is a two pronged analysis

First, the adjudicator must
hardship exists. Second,

determine if the waiver shoul

itizen or LPR and that

determine if extreme
the adjudicator must
d be granted or denied

as a matter of discretion with extreme hardship but

one factor with respect . to
analysis.

such a discretionary

result to qualifying .

AILA Doc. No.

15082634.

(Posted 8/26/15
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Lesson 2: Identify INA §212

. Establishing Extreme Hardship
hardship to the qualying relative.

separation, financial dificuties, ete. are insufficient undess
combined with much more exreme impacts.”

+ Extreme hardstip exists ‘only in cases of great achual or
prospective iy’ to the quaifying relative, ‘
» The impact of the various factors must be consideredboth
individually and in the aggregate.

Inadmissibility Grounds and Waivers

+ 'Extreme hargship” means something greater than the normal

» Cornrmon consequences of removal or derial of admission ‘e

Loy ' o g
@ﬁm

| Explain
| Extreme
¢ Hardship

(Lesson
i Content)

Explain Extreme Hardship
Establishing “Extreme Hards

hip”

Adjudicatioh of an INA §212(h)(1)(B) waiver, as

well as certain other wai

vers (e.g. 212(i) and

212(a)(9)(B)(v)) requires that the alien establish

‘“‘extreme hardship.”

In addition to determining that the alien has

established “extreme hardshi

p,” an adjudicator must

balance the favorable and unfavorable factors
(similar standard applied to the former INA §
212(c)) - to determine whether relief should be
granted as a matter of discretion and is in the best

interests of the United States.

Establishing extreme hardslilip and eligibility for
such waivers does not entitle an applicant to that
relief. Once established, extreme hardship is but one

favorable factor to be consi
discretion.

ered in the exercise of

“Extreme hardship” is vaguely defined but means
something greater than the normal hardship to the

qualifying relative. Matter
245 (BIA 1984).

¢ Common consequenc
of admission “like
difficulties, etc.

of Neai, 19 1&N Dec.

es of removal or denial
separation, financial
in themselves are

insufficient unless combined with much
more extreme impacts!.” Id. at 246-47.

- Extreme hardship exijsts “only in cases of
- great actual or prospective injury” to the

qualifying relative.
The impact of the various factors must be

considered both individually and in the

aggregate. Ngai, 19 I&N Dec. at 247.

AILA Doc. No.

15082634. (Posted 8/26/15)
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Lesson 2: Identify INA § 212

Inadmussibility Grounds and Waivers
« Theolowing fcors e been consitered siriar,

assessinga claim of extreme hardship:

» Significant health needs of a Qualiying Relatve (QR)

+ Abity of the QR to have those needs met abraad
» QR'sfamily ties to U5, Citizens/LPRsinthe US.
» QR's famdly bes to those living abroad

« Country condtions to which the QR would retum abroad

» Financia) impact of the alien's departure on the QR

+ Any other factors that may estabish extreme handship

Explain
; Extreme
i Hardship

i (Lesson
i Content)

Explain Extreme Hardship

significant, in assessing a clai

Establishing Extreme Hardship

The following factors have been considered

m of extreme hé.rdship:

o Significant health needs of a Qualifying

Relative (QR)

o Ability of the QR to have those needs met

abroad
¢ QR’s family ties to U!
us.

S. Citizens/LPRs in the

QR’s family ties to those living abroad

o Country conditions to
return abroad

which the QR would

e Financial impact of the ahen ] departure on

the QR

Any other factors that may es
hardship

tablish extreme

Lesson 2 dentify INA § 212

Inadmlss1b111ty Grounds and Waivers
Discretion
« Requires a batancing of favorable and unfavorable factors
« Favorable factors may inchue:

« Existence of extreme hardship
» Aen's length of lawhul residence in the U.S.
» Alen's rehabditation and remorse

« Alen's fnancial of other responsibitiesinthe US. -

« Alen’s legal retatives in the U.S.

I Explain
t Exercising
. Discretion

(Lesson
i Content)

« Aen's length of residence outside the U.S. priar to ertry”

Discretion

Adjudication of discretionary,

unfavorable factors presented
case.

Explain Exercising Discretion

applications and

waivers requires identifying the favorable and

by the facts of the

Favorable factors to be considered in the exercise of

discretion may include:

Existence of extreme

the U.S.

hardship

Alien’s length of lawful residence in the U.S.
Alien’s rehabilitation and remorse
Alien’s financial or other responsibilities in

o Alien’s legal relativ'es| in the U.S.
o Alien’s length of residence outside the u.s.

prior to entry
Other humanitarian factors

AILA Doc. No. 15082634. (Posted 8/26/1
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Lesson 2: Identify INA § 212 ‘_ Explaln Explain Exercising Discretion
i Exercising L
IDnaui?:nlssnblhty Grounds and Waivers f‘ Discretion Discretion
"m::m:“;’hﬂmwmm . !“' g.esson Unfavorable factors to be considered in the exercise
« Natw, soverty and sty of ather mmiaion ko vltos. 4 ontent) of discretion may include:
« Other voations of 2w (slate, local end deral, ) ,
» Vechyin comltng imiatin foms o spcatios. ¢ The actual ground of inadmissibility for
e i Tty d 51 - which a waiver is sought may be counted an
sy b1 2w ke oy e -adverse factor
o The nature, severity and history of any other
- immigration law violalltions
e Any other violations of law (state, local and
\ federal)
-o The alien’s veraclty in completing any other
immigration forms or|applications
o Aliens who have a history of
misrepresentation N
e Misrepresentations or failures to disclose
fully and explain any negative immigration
or criminal history
e The alien’s inadmissibility on other grounds
for which no waiver is available (or any
‘available waiver has been demed) The point
of this factor is that the waiver may be
denied, as a matter of] discretion, if granting
. the waiver won’t actually permit the alien to
. immigrate.
Other relevant negative factors
. b Eynlai Explain Exercising Discretion
Lesson 2; [dentify INA § 212 Expiagn_ b 8
- , i Exercising o
Igadmsnblhty Grounds and Waivers | Discretion Discretion
* A e wi ' ¢ (Lesson A decision denying an application as a matter of
» Wently each vt equly presete b e facts Content) discreti il: 4
+ Vet exch ot fcor scretion will:
« Assign some detisondl Weight to each favorable and ) ) . .
unfavorabe actr, with areason forte weightghven o each o Identify, specifically, each favorable equity
* Gonsr ”‘m;mmmg“ ~ presented by the facts of the case
+ Inicate the fnal decision onthe issue of discreion Identify, specifically, each unfavorable factor
Assign some decisional “weight” to each
favorable and unfavotable factor, with a ,
reason for the weight |given to each
o Consider the “cumulative” weight of the
favorable and unfavorable factors, with a
reason for the weight
Page | 57
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Indicate the final decision on

the issue of discretion

Lesson 2: Identify INA § 212 ! Describe INA  Describe INA § 212(h) waivers
Inadmissibility Grounds and Waivers | § 212(h) | :
Y :ym Waivers | INA § 212(h)( 1)(C) Waiver

il gl byl S i (Lesson “The [Secretary] may, in his|discretion, waive [INA

ety meesads - Content) 55 212(2)(2)A)E)D), (B), (D), and (E)] and [INA §

» e akenisa VAWA sefettone .. 212(a)(2 (A)@)(ID)] insofar as it relates to a single -
offense of simple possession of 30 grams or less of
marijuana if- . . . '

e the alien is a VAWA self-petitioner . . .
A battered spouse/éhild or person who has suffered
- extreme cruelty and is eligible to' self-petition may
qualify for the waiver (i.c., aVAWA self-petitioner)
No requirement of rehabilitation, qualifying relative
or extreme hardship for this waiver
Waiver is discretionary
Inadmissibility Grounds and Waivers 3‘,233;',‘; INA § 212(0)(2)
A §2120) ] ,
+ Nowaersial beproviked o] denwhotastesn [ (Lesson “No waiver shall be provided [to] . . . an alien who
« Convicted of (or who has admitted commiting.. ymuderor. & Content) has been

.. als ivohing lorture, or an atempt or comspiracy to
commitmurdes or a .. activoling forture. i

... previously been admited to the [US asan [LPR Eether |
since the dae of such admission the afien has been convicted i
of an aggravated felony or ;,
« ... has not wfuly resided contimousy in the (US] fr a [
period of not less than 7 years immediately preceding the date B

e convicted of (or

who has admitted

' committing acts that ‘constitute) murder or

. criminal acts mvolvmg torture, or an attempt

or conspiracy to commit murder or a
criminal act involving torture.

e ... previously been admitted to the [U.S.] as

an [LPR] if either since the date of such

admission the alien h|
aggravated felony or
o the alien has n
continuously in the [{
less than 7 years imr

been convicted of an

ot lawfully resided
J.S.] for a period of not
nediately preceding the

roceedings to remove

AILA Doc. No.

date of initiation of

15082634. (Posted 8/26/1
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the alien from the [U.S.]

¢ No court shall have jurisdiction to review a
decision of the Attorney General to grant or
deny a waiver under this subsection.”

By regulation, the authority to exercise this
discretion. is limited ‘for‘ aliens who are inadmissible
based on certain crimes.

Under 8 C.F.R. §§ 212.7(d), 1212.7(d), the Attorney
General will not' favorably| exercise discretion in
cases involving violent or dangerous crimes, except
in extraordinary circumstztnces, such as those
involving national security or foreign policy
considerdtions, or cases in which the alien clearly
demonstrates that a denial of the waiver would result
in exceptional and extremely unusual hardship.
Moreover, depending on the gravity of the alien’s
‘underlying criminal offense, a showing of
extraordinary = circumstances might still be
insufficient to warrant a |[favorable exercise of
discretion under INA 212(h)(2). 8 C.F.R. 1212.7(d).
" Matter of Jean, 23 1&N Dec. 373, 383 (BIA 2002).

Therefore, under 8 C.F.R. § %12.-7(d):

e An alien inadmissible due to a conviction
that is also a “violent or dangerous crime”
must establish “extra&rdinary circumstances”
to be granted a waiver under INA §

212()(1).

- o Cases of “extraordinary circumstances” may
include: National sec’uﬁty or foreign policy
considerations or exéeptional and extremely
unusual hardship. '

e Even if “exceptional circumstances and
extremely unusual |hardship” exists, the
-severity of the offense may still warrant
denial of the waiver as a matter of discretion.

The waiver is filed on the Form 1-601, Application
for Waiver of Grounds of Inadmissibility.

¢
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The alien in Matter of Kan
(BIA 2000), had been fo

_convictions of multiple C

a, 22 1&N Dec. 1206
d deportable for her
Ts (obtaining property

by false information, withholding a credit card,
larceny, forgery) and an agglravated felony, but she
sought a §212(h) waiver anld adjustment of status
based on an approved I-130 filed by her USC
husband. Additionally, the respondent had 3 USC

children. The BIA remanded

for the 1J to consider

« BA J 203D} et mecterstp o bbwngaly
» A § 2000)00F)- Kz persecaton Genocte, Cociesion ofAny ActofTokre oy
2R

« BAY 214000F)- Assocaton b Temarnt Opizat
+ BAS 2n)HG)-Roorodmen o Use o1 Scders
Coveredia Barsio Relef axf TR Cowses

- INA § 212(a)(3)(A)(i) - Espi

her §212(h) waiver.
, i n Describe INA § 212(a)(3) - Security and Related
L2 lenify NA§22 | DescribeINA e § 212(0)3) ~ecurity
e . b §212(a)(3)~  Grounds '
Inadmissibilty Grovads and Wetvers B Security and o |
INA § 212(3)3Securly and Rt Grous” - K Related Security and Related Grounds — INA § 212(a)(3)
AU st i Grounds . ,
:::::mm‘m - (Lesson The following grounds of inadmissibility are
+ RAS 20000 ey { Content) - covered in the Terrorist:-Related Grounds of
+ A § 20000y - Inadmissibility and Bars to Relief courses.

pnage, sabotage, export

INA § 212(2)(3)(A)(ii) — Unlawful activity

INA § 212(a)(3)(A)(ii) - Ove
government '

INA § 212(2)(3)(B) - Terrori

rthrow of U.S.

st Activity .

INA § 212(a)(3)(C) - FOreign policy

INA § 212(2)(3)(D) - Immigrant membership in

totalitarian party

Commission of Any Act of T

 Killing

* INA § 212(2)(3)(F) - Associs

Organization

INA § 212(a)(3)(G) - Recruit
Soldiers ‘

INA § 212(a)(3)(E) — Nazi persecution, Genocide,

prture or Extrajudicial
tion with Terrorist

ment or Use of Child

- AILA Doc. No.

15082634.

(Posted 8/26/1
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Lesson 2: [dentify INA § 212

Describe INA§  Describe INA § 212(a)(4) - Public Charge
- 212(a)(4) - ' :

Inadmissibility Grounds and Waivers | public Charge ~ INA § 212(a)(4)-Public Charge
IVA §22{a) - Puble Chage .
sl i (Lesson “Any alien who, in the opinion of the consular
oy o, e e oot [ CONtEN) officer at the time of appl']cation for a visa, or in
fire of applicatian for a visa, or i the opiion of the i .. - .
[Secretay]a the time ofappcation for aissionor the opinion of the [Secrletaxy] at the time of
mm_mwmmmm application for admission or adjustment of status,
'« Facorsto Consider is likely at any time to become a public charge is
+ Age, ealh, fay statvs inadmissible.” INA § 212(a)(4).

- The following factors | are considered in
determining if one is a public charge.

Age
Health -
Family -
Assets, resources, financial status
Education and skills|

kDescribe INA§  Describe INA § 212(a)(4) - Public Charge
4 212(a)(4) - , |

Lesson 2: [dentify INA §212

Inadmissibility Grounds and Watvers | public Charge ~ INA § 212(a)(4)-Public Charge
W S2026H)- Pt e | Certain immigrant visa and. adjustment of status
* 4 Requred For - applicants are inadmissible on public charge
" Imedi ees - grounds, unless their sponsor has signed a legally
P bsed it excetfo balered spces binding Affidavit of Support (Form I-864) on their
S behalf,
« Enploymentbased immigarts, i a relatve fied he chalt. -
peition or has a significant owmership interestin the
company tt fed he petion '

o Required for immediate relatives under
INA § 201(b)(2) and all family-based
immigrants under INA § 203(a) (except for
battered spouses | and children and

widows/widowers).

e There are several memos discussing the
adjudication of Form [-864. See affidavit
of support memo by Michael Aytes dated
November 23, 2005|and for new rules for
affidavit of support that became effective
on July 21, 2006, see Consolidation of
Policy Regarding \USCIS Form I-864,
Affidavit of Support, dated June 27, 2006.

An Affidavit of Support (Form 1-134) may be
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\

used to overcome -inadmissibility in cases

where a public
inadmissibility appears

) charge

~-ground  of
and where the legally

binding Form I-864 is not mandatory.

Public charge does not
cash benefits (WIC,

include receipt of non-
public housing, job

training, school lunch?; and health benefits

(Medicaid, CHIP),

other than long-term

nursing home. However, use of social security
or temporary assxstance for needy families
could result in a ﬁndmg of public charge.
DHS/DOS consider past and current ability to

‘work, current employment and other factors.

“Lesson 2: Identify INA § 212

BA § 212(a)4) - Publc Charge
+ Pubic Charge Mot Applicabie To:

+ Relygees seetingadmissonundarBA§ 207,
« Rebwgeea andasyiees afustogunderiiA § 209

» Amecasians .
» Agplicats for afustmentundere Cuban AdpstmentAQ
« Aoplicants o afustmantunder NACARA of HREFA -

* Lautenherg pariees
+ Applicands b registy et A § 249
+ VAR Sebpeitioner

+ U andT nonimunigrats’

Inadmissibility Grounds and Waivers

i Describe INA §
i 212(a)(4) -
, Public Charge

Describe INA § 212(a)(4)

INA § 212§a)(4)-Pub11c Chcggg
Public Charge Not Apphcable to

— Public Charge

The public charge ground of inadmissibility is
inapplicable to the following aliens:

| ,
e Refugees seeking admission under INA §

207

o Refugees and asylees adjusting under INA

§209

- @ Amerasians

Adjustment Act

e Applicants for adjﬁstment under the Cuban '

e Applicants for adjustment under NACARA

or HRIFA

o Special Immigrant Juveniles

e Lautenberg parolees

. ~App11cants for regnstry under INA § 249

. VAWA Self- Petmoner

AILA Doc. No.

15082634.

(Posted 8/26/1
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e U and T Nonimmigrants

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212(a){5)A) - Labor Certification
- Sahte
« "Any alien who seeksto enter the [UL.S) for the purpose
of pertming siled o e o i vadisibe,
uniess the Secretary of Labor has detemined and
cerifed a labor cetification] . ? v

Describe INA §
212(a)(5) -
Labor
Certification
and
Qualifications
for Certain
Immigrants

Describe INA § 212(a)(5)
~ and Qualifications for Ce

_ Labor Certification
rtain Immigrants

- INA § 212(a)(5)(A) — Labor Certification

“Any alien who seeks to

enter the United States

* for the purpose of performing skilled or unskilled
labor is inadmissible, unless the Secretary of

Labor has determined
Secretary of State and the

and certified to the
Attorney General that-

(I) there are not sufficient! workers who are able,

willing, qualified (or equally qualified in the case

of an alien described in cla
the time of application for

use (ii)) and available at
a visa and admission to

the United States and at the place where the alien

is to perform such skilled

or unskilled labor, and

(II) the employment of such alien will not

adversely affect the wages

and working conditions

of workers in the -United States similarly
employed.” INA § 212(a)(5)(A). "

Applicable to applicants
adjustment of status.

A waiver is available under

seeking admission or

FINA § 212(K).

Lesson 2: Identify INA § 212 ;
Inadmissibility Grounds and Waivers ~ K

INA § 212(k) ~ Waiver for INA § 212{a){5) (lack of labar
cestification) and INA§ 212(a)(TYANT) (ewabd immigrant
documents) .

« Discretionary and requires the alien to:

- » Possess animmogrant visa
» Be otherwise admissible
* Prove that inadmissibilty wars ot kncwn to bim or hes, and
coudd not have been ascertained by the exercise of
reasonable difigence before departing to the U.S. or applying
for admission

G

Describe INA §
212(k) Waivers

(Lesson
Content)

Describe INA § 212(k) waivers

INA § 212(k) — Waiver fo
- of labor certification) and

r INA § 212(a)(5) (lack
INA § 212(a)(7)(A)(i)

(invalid immig;ant documents)

“Any alien, inadmissible

from the United States

* under [INA §§ 212(a)(Sl(A), 212()(T)A)G) of

subsection (a) of this secti
of an immigrant visa may,
be admitted in the discreti

n], who is in possession
if otherwise admissible,
on of the [Secretary] if

AILA Doc. No.

15082634. (Posted 8/26/1
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the [Secretary] is satisfied
not known to, and could nq
by the exercise of reason
immigrant before the tim
vessel or aircraft from th
[U.S.] and outside foreign

that inadmissibility was
t have been ascertained
able diligence by, the
e of departure of the
e last port outside the
contiguous territory or,

in the case of an irnmigraxilt coming from foreign
contiguous territory, before the time of the
immigrant's application forladmission.”

Waiver is discretionary and is used exclusively at
the port of entry or renewed in removal
proceedings. See 8 C.F.R. § 212.10; Matter of
~ Aurelio, 19 1&N Dec. 458 (BIA 1987). The waiver
is filed on Form I-601, Application for Waiver of
Grounds of Inadmissibility.

Must be in possession of an immigrant visa and be
otherwise admissible. ' '

Alien must demonstrate that ground of
inadmissibility was not known to, and could not
‘have been ascertained by reasonable diligence, by
the immigrant before departing for the United

‘States or applying for admission.

In Matter of Aurelio, 19 1&N Dec. 458 (BIA
1987), the alien was charged excludable for
lacking a valid immigrant \fisa. Her father had -
filed a visa petition for her P 1970, she was
interviewed in 1979, and the visa issued in 1982,
although her father had died in 1981. The BIA
agreed with the 1)’s denial of a §212(k) waiver
because the applicant was not uneducated, was
aware of her father’s lengthy illness and death
when applying for the visa, and should have
ascertained in the exercise of reasonable diligence
he impact of her father’s death on the immigrant

- V18a..

!
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+ e who's a gradte of a medicalsehol et acredied

by a body o bodies approved for the purpose ... and who is
comingto the {U.S.) principally to perform services as a

mermber of the medical professionis inadmissible, uness the
alien . .. has passed parts | and I of the National Board of
Medical Examiners Exarmintion ... and (3)is competentn

Describe INA §

Immigrants

Describe INA § 212(a)(5)

+ Labor Certification

‘ . 212(a)(5) - and Qualifications for Certain Immigrants
Lesson 2: Identify INA § 212 i Labor |
o e T . Certification  INA § 212(a)(5)(B) — Unqualified Physicians
Inadmissibility Grounds and Watvers | g ‘ ,
INA § 212(a)(5)(B) - Unqualfied Physicans Qualifica_tions “An alien who is a graduate of a medical school
« St : for Certain not accredited by a body or bodies approved for

the - purpose by the Secretary of Education
(regardless of whether such school of medicine is

in the United States) and

who is coming to the

United States principally to perform services as a
member of the medical profession is inadmissible,
unless the alien (i) has passed parts I and II of the

National Board of
Examination  (or an equi

Medical Examiners
valent examination as

- 212(2)(5)(B).

determined by the Secretar!y of Health and Human
Services) and (ii) is competent in oral and written
English. For purposes of the previous sentence, an
alien who is a graduate of a medical school shall
be considered to have passed parts I and II of the
National Board of Medical Examiners if the alien
was fully and pennanently licensed to practice
medicine in a State on January 9, 1978, and was

practicing medicine in a State on that date.” INA §

A graduate of an unaccredited medical school
coming to the United States to perform principally
services in the medical profession is inadmissible
unless the alien passed parts I and II of the
National Board of |Medical Examiners
Examination, and the alien must be competent in
oral and written English. ) D

There is an exception for

school fully and permanern
medicine in a state on

r graduates of medical
itly licensed to practice
January 9, 1978, and
state on that date.

practicing medicine in that

No waiver is available.
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Describe INA § 212(a)(5) — Labor Certification

* INA § HZ{aKEND) - Stowany
+ INA § HAZ{SXENE) - Sruggfing
» A 20460F) - O document ot
+ NA § 2025HE¥G) - Stodent via abuser

gi= |

“Tdenti i Describe INA
Lessm? 2,' I,d ?nhfy INA §212 . 212(a)(5) - : and Qualifications for Certain Immigrants
Inadmissibility Grounds and Waivers [ | apor | |
WA §202654C)-Ucetied Forin e CaeWotes [ Ceertification INA § 212(a)(5)(C) — Uncertified Foreign Health
+ St ¢ and Care Workers
+*... Wpyaion vho sss oenter tu US jrtepese [l Quialifications o ‘
B oot as [ for Certain L 5
hosdmsnn diasteimnds | Immigrants . . . [A]ny alien who s§eks to enter the [U.S.] for
mmmﬁmwmm the purpose of performing labor as a health-care
ceberbiog ozain yosd y oy Get s . (L€SSON worker, other than a physician, is inadmissible
et i Sy et o S - [ Content) unless the alien presents to|the consular officer, or,
in the case of an adjustment of status, the Attorney
General, a certificate froﬂn the Commission on
Graduates of Foreign Nursing Schools,. or a
certificate from an equivalent independent
credentialing organizatio%x approved by the
Attorney General in consultation with the
Secretary of Health and Human Services . . .” INA
§ 212(a)(5)(C).
| .
Health-care workers are inadmissible unless
certified by an accrediting agency approved by the
DHS/HHS. N
Health-care workers include nurses, physical
therapists, occupational | therapists, physician
assistants and medical technicians.
No waiver is available. '
Lesson 1. e tlfy INA § 212 1: Describe INA § })nel:;?be;NA V§ ZIIf(a)(6) Fllegal Entfants and
. . [ 212(a)(6) - gration Violators
]ﬂadﬂ“SSlblllty Gmm]ds aﬂd WaIVeIS { |||ega| Entrants i
INA § 212(046) - Degal Entrents and bmigpation Vietors ' and There are 8 categories of aliens inadmissible under
o VA § 2026¥) ~ Prsent vt adrission o parl i Immigration INA § 212(a)(6). The categories are as follows:
DA AN - Fedtotend A § 24 proceedis i Violators ,
* DA 214a)EYCK) - Pl misoprestalin } (Lesson . e INA § 212(a)(6)(A) — Present without
* DA§ 23910 -FalecimoUSC. | Content) admission or parole (PWI)

e INA § 212(a)(6)(B) - Failed to attend INA
§ 240 proceedings

o INA § 212(a)(6)(C)(i) - Fraud/willful
misrepresentation :

o INA § 212(a)(6)(C)(ii) ~ False claim to
Usc. =
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e INA §212(a)(6)(D)
o INA §212(a)(6)(E)

o INA §212()(6)F)

— Stowaway
— Smuggling

~ Civil document fraud

e INA § 212(a)(6)(G)|— Student visa ’abusér
T b : Describe INA § 212(a)(6) — Illegal Entrants and
. - Describe INA -
Lesson 2 Mdenify INA § 212 - 94 '2((;’;(6) - S Immigration Violators

Inadmissibility Grounds and Waivers.

INA § 212(a)(B)A) - Present Without Admission of Parole
» Statuter:

Secuty s nadmisshie*
«Waber  None but INA § 245() providesfor possile
adusiment

+ hn s presntin heUrkzd Stdeswibeut b atrited
or paroied, of who armves inthe Unted States at any tmeor [
ple s than 2 esepaed by e Secetay o Homeod |

lllegal Entrants
and
Immigration

L . Violators

(Lesson
Content)

INA § 212(a)(6)(A) - Present Without Admission

or Parole

“An alien present in the
being admitted or paroled,
United States at any time

designated by the [Sec

Security] is inadmissible.”

{

United States without
or who arrives in the
or place other than' as
retary of Homeland
INA § 212(a)(6)(A).

The ground of inadmissil‘Jility applies to aliens
who are in the U.S. and did not undergo

inspection. Examples include the following:

Circumventing a POE
False claim to Usq status at POE because
USCs are not inspected

e Irregular maritime arrivals

There is an exceptlon ‘under INA §
212(a)(6)(A)(ii) - Battered Spouses/Child. The
exception covers self—petltlomng spouses and
derivative beneficiaries Who were battered or
subject to extreme cruelty by a spouse or parent
and can establish there was a substantial . -
connection between the illegal entry and the abuse.
However, pursuant to a memorandum issued on
April 11, 2008, a VAWA applicant is not required
to show a connection between the illegal entry and
abuse, and the ground of inadmissibility under
INA § 212(a)(6)(A)(i) is waived for an alien with
an approved VAWAl  self-petition. - See
Memorandum (in appendix) dated April 11, 2008,
entitled “Adjustment of Status for VAWA self-
petitioner who is present without inspection —
Revision of Adjudicator’s Field Manual (AFM)
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Chapter 23.5 (AFM Update AD 08-16)”.

Additionally, the following aliens are not subject
to INA § 212(a)(6)(A).

e Adjustment of stafus applicants under
NACARA § 202 orHRIFA § 902

e Applicants for dhange of status to V
nonimmigrant classification

An alien who is inadmissible under INA §

212(a)(6)(A)(i) is nonetheless eligible to apply for
adjustment of status under|INA § 245(i), provided

that s/he otherwise meets %he requirements of that .
- section. See Memorandum dated February 19,

1997, entitled “Request fﬁlir'Legal Opinion: The
Impact of the 1996 Act on Section 245(i) of the
Act,” from the Office of the General Counsel of
INS. ‘ :

This ground of inadmissibility is most commonly
referred to as “PWI” (preslent without inspection).
PWI derives from the former ground of

deportability — EWI (entril without inspection) —

~ which IIRIRA eliminated in 1996.

The terms “presence” in the United States
“without admission or parole” are used in the new
ground of inadmissibility (INA § 212(a)(6)(A)(1))
rather than the old term (“entry without
inspection”) that defined the old ground of
deportability (formerly INA § 241(a)(1)(B) under
1952 Act). :

This ground inadmissibility does not continue after
the alien has left the U.S.

There is no waiver but for adjustment purposes an
alien must meet the requirements of INA § 245(1).

. AILA Doc. No.
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Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212(a){6B) - Failwe to Attend Removal Proceedings

» Statute: .

« "Any afien who without reasonable cause falls or refuses to
attend o remain in attendance at a proceeding to determine
the afien's admissibdity or deportatilly ‘and who seeks
admissionto the Unied States within 5 years of suchafien's
subsequent departure of removal isinadmissble”

Describe,INA,§
212(a)(6) —

lliegal Entrants

and
Immigration
Violators

(Lesson
Content)

'INA § 212()(6)(B).

Describe INA § 212(a)(6)
Immigration Violators

INA § 212(a)(6)(B) — Fail

.~ Illegal Entrants and

ure to Attend Removal

Proceedings

“Any alien who without reasonable cause fails or

refuses to attend or rem

ain in attendance at a

proceeding to determine the alien’s admissibility

or deportability and who
United States within 5

seeks admission to the
years of such alien’s

subsequent departure or refnoval is inadmissible.”

Aliens who failed to attend removal hearings and
are ordered removed in a}bsentia are also barred
from relief in the United States for a period of ten

- years from the date of scheduled departure. See -
INA § 212(a)(9)(A)(ii).

For thisr ground of inadmissibility, the departure

from the date of departure.
any bars related to INA §

~ from the United States trilggers a bar for 5 years

~ This is in addition to
212(a)(9)(A) for those

attempting to enter after removal.

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
VA §212BXCX) - FradMatil sepresentztion

» Stahute:

fact, seeksto procure (oF has sought to procure or has
- procured) a visa, other documentation, or admission into the
United States or other benefit under this Actis iadmissible.

| Describe INA §
i 212(a)(6) -

i lllegal Entrants
E and .

"oy aen who, byt o witiy misepresenimgamaiia [ IMMMIigGration
i Violators

§ (Lesson

i Content)

Describe INA § 212(a)(6)— Illegal Entrants and

Immigration Violators

INA § 212(a)(6)(CX(i) — Fraud/Material a

Misrepresentation

“Any alien who, by

fraud or willfully

misrepresenting a material fact, seeks to procure

(or has sought to procure

or has procured) a visa,

other documentation, or admission into the United

States or other benefi
inadmissible.” INA § 212(

. under this Act is
)(6)(C)(D)-

The elements of fraud are as follows:

o Fraud/misrepresen
Government offici

o Misrepresentation s related to a material -

fact

— 5

tion made to a U.S.

AILA Doc. No. 15082634. (PSsted 8/26/1

15)
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* To obtain an immigration benefit - -

Ma@eﬁal'ity is a legal

question of whether

misrepresentation or concealment was predictably

capable of affecting the

material fact is one that would shut off a line of
inquiry or could inﬂuenc%: the official decision
(further investigation cut off). See Kungys v. U.S.,

485 U.S. 759 (1988); Matte
536 (BIA 1980)(Citizen o

r of N-G-, 17 I&N Dec.
f China used brother’s

name and identification to obtain refugee status
and conceal a four year stay in Macao).

While silence alone .
misrepresentation, an inte!
voluntary omission do

is not a material

es ~ fall under this

official decision. A

ntional, deliberate and -

inadmissibility ground. Matter of D-R-, 25 1&N
~ Dec. 445 (BIA 2011)(LI?R who entered as a
refugee deliberately falled to reveal his
employment as a Special Police officer assigned to
work with the Bosnian| military during the
Srebrenica Massacre durin% the Bosnian War).

A timely retraction of a false statement or false
statement relieves the alien from this
inadmissibility ground. The retraction must be
voluntary and prior to exposure of the
misrepresentation. Matter of M-, 9 I&N Dec. 118
- (BIA 1960). '

This is a perpetual bar,

however, a waiver is

available under INA § 212(i).

A hypothetical the instructor may pose. to the

class: An alien entered M
was 18 years of age,
passport obtained for hj
applying for the nonreside

exico in 1948, when: he
with a false Mexican

nt alien Mexican border

crossing card the respondent certified that his

name was Fernando Chee
of birth was May 1, 1929;
Chihuahua, Mexico. The
respondent's name is Kai |
born  on December 1

Acevedo, that his date
and that he was born in
true facts are that the
[ing Hui and that he was
4, - 1930 in China.

Was this misstatement material or not material?

im by his father. In

AILA Doc. No. 15082634. (Posted 8/26/]
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As a citizen of China he was ineligible for a
nonresident alien Mexican| border crossing card,
use of which is limited to Mexican nationals (8

. CF.R. § 212.6). The Board held that an alien’s
misrepresentation regarding his identity, place of
birth, and date of birth in order to obtain a Border
Crossing Card were matcrirlfll. Matter of Kai Hing

Hui, 15 I&N Dec. 288 (BIA‘ 1975).

| Describe INA§  Describe INA § 212() waivers

Lesson 2: Identify INA § 212 Dopaaed
e . I 212(i) Waivers . . .
Inadmussibility Grounds and Warvers . INA § 212(i) — Waiver of INA § 212(a)(6)(C){)
T 52120 - Werof D § 202 64C)) rudan i | (Lesson (fraud and material misrepresentation)

misrepresentation)
* "The [Secretary| may, in i or her discredion].... waive [NA §

' Content)

“The [Secretary] may, in! the discretion of the

 2aNECYDI i hecased animmigant o e spouse,
”:gm’g’maﬁzmd — [Secretary], waive [INA §|212(a)(6)(C)(i)] in the
» s established . . admission. .. R R . )
mzwmm [USC or LPR] spouseor case of an immigrant who is the spouse, son, or
parent an afien o, A . .
 ecase s VWA e et e o dapghter of a [USC or LPR] if

e aritp o e len orte in's USC or LPRL o e it is established to! the satisfaction of the

[Secretary] that the|refusal of admission to
the United States of such immigrant alien
would result in extreme hardship to the
[USC or LPR] spouse or parent of such an
alien or, :

e in the case of a VAWA self-petitioner, the
alien demonstrates extreme hardship to the
alien or the alien’s [USC or LPR], or
qualified alien parent or child. :

(2) No court shall have jurisdiction to review a
decision or action of the Attorney General
‘regarding a waiver under paragraph (1).”
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Lesson 2: Identify INA § 212 |
Inadmissibility Grounds and Waivers

INA § 212()) - Waiver of INA § 212(a){BC)() (raud and material
misrepresentation) )
Twio pronged analysis

» Dloes extreme hardship exists?

+ [ yes, shouid the wanver be granted or denied as a matter of

sucha discretionary andlysis.

discretonvihefremehrtshp e Fct vt respctty [

I Describe INA§  Describe INA § 212(i) waiy

[ 212(i) Waivers
i (Lesson

INA § 212(i) — Waiver of

yErs

INA § 212(a)(6)X(C)(i)

(fraud and material misrepre

Alien must be the spouse,
U.S. citizen or LPR. .

Alien must demonstrate that the refusal of his or -

her admission to the U.S.
hardship to a qualifying rela

,sentation)v

son or daughter of a

will result in extreme

itive.,

Does not include extreme hardship to the alien’s

children. However, the
admission on children is na

effect of denial of
t a basis for eligibility,

but may be relevant in determining whether denial

of admission will impose hardship on a qualifying

relative. o

For VAWA cases, hardship to the alien himself or

herself may be considered,
the alien’s parent or child.

as well as hardship to

Waiver is discretionary. This is a two pronged

analysis.

o First, the adjudica

or must determine if

extreme hardship exists.

e Second, the adjudic

ator must determine if

 the waiver should be granted or denied as a

matter of discretion

with extreme hardship

but one factor with respect iq such a

discretionary

analysis.

Waiver application filed on Form | [-601,

Application  for
Inadmissibility.

Waiver of Grounds of

The alien in Matter of ‘Cervantes-Gonzarlez, 22
I&N Dec. 560 (BIA 1999), was convicted of
possession of a false identification document with

the intent to defraud. the
rendered him

inadmjssible

United States, which
under INA

§212(a)(6)(i) and necessitated a §212(i) waiver.

AILA Doc. No.

15082634.

The BIA concluded that the following facts did not
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establish extreme hardship; respondent is a 24-
year-old citizen of Mexico who has resided in the
United States since 1989 and was recently married
in - 1995. At the time of the marriage, the
respondent's wife was a lawful permanent resident;
she became a naturalized ljmted States citizen in
1996. They reside with her family. Most of the
respondent’s family resides in Mexico. The couple
have very little money. Therefore, if forced to
accompany the respond nt to Mexico, the
respondent's wife would be unable to travel back
and forth to visit her fam1l|y in the United States,
and would have difficulty in obtaining
employment in Mexico. The BIA considered the -
hardship undermined due to the marriage having
occurred after the initiation of removal
proceedings, the wife’s lat!fk of employment, the
respondent’s employment as a musician in a band,
and the lack of real financial ties in the Umted

~ States
. 1 : Describe INA § 212(a)(6) - Illegal Entrants and
. & Describe INA :
Inadmissibility Grounds and Waivers I illegal Entrants INA S . |
. t and INA_§ 212(a)(6)(C)(1ii)(]) — False Claim to U.S.
A S22EIGIC -Fae Camio U3, Gty Immigration Citizenship
St _ | Violators , ‘
'&ﬁ%’ﬁm&wm E (Lesson ~ “Any alien who falsely represents, or has falsely
pupose or beneft under ths Act (nchuding secton 2744) or Content) - represented, himself or herself to be a citizen of
any othe Federal o tale law s madimisse” e the United States for any purpose or benefit under

« Aoplies To: False clams after (9/30/%6.

" IIRIRA).

this Act (including section

274A) or any other

Federal or state law is inadmissible.” INA §

212(@)(6XCYGD(D.

Statute applies to false claims made on or afer

September 30,

False claims prior to 09/30

1996 (date of enactment of

/96 may fall under INA

§ 212(a)(6)(C)(i) relating to fraud or willful

claim must have been mad
official to procure an imi
the Act.

Waiver: False claims uhde

~

* misrepresentation of a material fact. The false

le to a U.S. government
migration benefit under

AILA Doc. No.

15082634.

(Posted 8/26/15)

r INA § 212(2)(6)(C)(i)
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prior 09/30/96 can be waivéd under INA § 212(),
but a false claim under INA § 212(a)(6)(C)(ii)
after 09/30/96, cannot be waived. - .

INA § 212(a)(6)(C)(ii) covers false claims made to
a State or Federal official, or to a private
individual, for ANY State or Federal Benefit. Not
limited to immigration benefits. Examples:

e False statements to| obtain a passport (18
US.C.- § 1542). |Matter of Barcenas-
Barrera, 25 1&N Dec 40 (BIA 2009)(False
representation of birth in Texas on passport
application is a false claim to USC).

e False claims to_ciﬁzenship (18 U.S.C. §
911) .

o False claims made to a private individual
with respect to employment -eligibility
verification. This is because INA § 274A

. covers the verification of employment
! ' o - eligibility, and statements made during the
I-9 process can be made to a private.or a
government employer. Matter of Bett, 26
I&N Dec. 437 (BIA 2014).

Describe IN A § Describe INA § 212(a)(6) (- Illegal Entrants and

Lesson 2: Ientify INA § 212

E 212(a)(6) - ‘Tmmigration Violators
Inadmissibility Grounds and Waivers | legal Entrants INA § 212X 6N CiTT Exotots
DA S 200aH6HCH . ; and ' § (a)(6)(C)(m)(11)-Exception
\ _2(3“ mwepm i Immigration ' ' » ' |
e o i Violators “In the case of an alien making a representation
'mg;hmmmt?:'zmc& (Lesson described in subclause (I)| [a false claim to U.S.
of n adopted aben,each adopie paenof n i) s o Content) citizenship], if each natural parent of the alien (or,
vesacien ieery b iz e | in the case of an adopted alien, each adoptive
16'3,,",%,&:““5" bem " mm% 3 parent of an alien) is or was a citizen (whether by

birth or naturalization), [the alien permanently
resided in the United States prior to attaining the
| | . age of 16, and the alien reasonably believed at the
A time of making such representation that he or she.
was a citizen, the alien shall not be considered to
be inadmissible under |lany provision of the
subsection based on such representation.”

suchrepresentation that he or she ws a ciizen, the aien
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\J

.
e

E Describe INA § Describe INA § 212(a)(6) - Illegal Entrants an

Lessog 2 Idenhfy INA §212 _ L 212(a)(6) - Immigration Violators
Inadmissibility Grounds and Waivers  § jiiegal Entrants
INA §212aENCYEN) - Fase Cimto US, Chizenetp E and INA § 212(a)(6)C)(ii)(I) + False Claim to U.S.
« No waiver avaabe but mustioow caimfalse Immigration Citizenshjp . o
+ o s cze s dimae derse ; Violators L _ _
+ Must b estabshed *clearly and beyend a doubt’ (Lesson No waiver is available for a false claim to United
« Hinars (<18 years) nl pretected againt inadmissblty Content) States citizenship.
« Way be ab to establish lack of czpacdly to understand - - ' ' :
conseqenceol _ . 1 DHS view is that the individual must have known
bt s e s e the claim was false. .
o “ thought I was a ci!tizen” is an affirmative
defense that the applicant must establish

“clearly and beyond|a doubt.”

e If false claim made |while under the age of
18, the fact that one was a minor when the
false claim was made does not
categorically protect against this ground of
inadmissibility.
i ' _

e An alien who is a/minor may be able to

establish, however,| that he or she lacked
 the capacity to understand the consequence
of the act. :

e As with claim of mistaken belief, it is an
affirmative defense that the individual must
N _ o - prove. ’
‘ See Memo from Seth Grossman, Dep. GENCO,
False Citizenship Claims by Children: Knowledge

and Legal Capacity Element (Dec. 6, 2012).

Page | 75 !

. AILA Doc. No. 15082634. (Posted 8/26/15)

580



Lesson 2: Identify INA § 212

“Describe INA § 212(a)(6)

~ Illegal Entrants and

’ Describe INA § e A :
e . L 212(a)(6) - Immigration Violators
Inadmissibility Grounds and Waivers | iegal Entrants - |
VA § 212(2¥)CHRN) - Fese Clamto U, Cizensip i and INA § 212(a)(6)(C)(ii)(I)  False Claim to U.S.
FaleCainsPri b 3008 - § Immigration Citizenship
g Violators :
-MayfaﬁwvefWA§212(a)(6)(C}()relamgtofraudorwiﬂﬁd _ o
mistepesertaion of a nalerd i (Lesson False Claims Prior to 9/30/96:
.Wm{emmmu&wmoﬁmmpmcwem '; Content) . .
immgtionbene e e Act ¢ .A false claim to U.S. ciltizenship made before
'w&%mﬁwwmmsw September 30, 1996, may fall under INA §
‘ ' 212(2)(6)(C)(1) relating |to fraud or willful
misrepresentation of a material fact.
It must have been made to a U.S. government
official to procure an. immigration benefit under
the Act. Examples include, but are not limited to,
false claims made to a State Department official to
obtain a U.S. passport, or a false claim to an
inspector at the POE. '
A waiver is available under INA § 212(i) if false
claim is charged under |clause (i) of INA §
- 212(a)(6)(C) (willful misrépresentation).
Tem T st | DescribeiNag  Deseribe INA § 212a)(6) - legal Entrants and
Inadmissibility Grounds and Waivers  f§  212(a)(6) - Immigration Violators .
A § 2122)640)- Stwaways i lllegal Entrants : "
" St ‘ o . and INA § 212(a)(6)(D) — Stowaways
« "Any afien who is a stwaway is inadmissile.” »' . N
: L i Immigration .
Weer,  Mone L Violators “Any alien who is a stowaway is inadmissible.”
(Lesson INA § 212(2)(6)(D) .
| Content | |
i Content) The alien must be a stowaway now, or on most
‘recent attempt to enter the U.S. :
- Stowaways include aliens|on a vessel, aircraft or
commercial transportation without a ticket.
No waiver is available.
" Page | 76
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i Describe INA § Describe INA § 212(a)(6) - Illegal Entrants and

Lesm 2 l‘dfmtlfy INA §212 . F 212(a)(6) - Immigration Violators
Inadmissibility Grounds and Waivers B negal Entrants : |
VA § 2120 KBYEND - Alen Suggers ¥ and INA § 212(a)(6)(E)(i) — Alien Smugglers
sate ¢ Immigration E | :
Ay denwhodaytiebovingy lsexarged, | Violators “Any alien who at any |time knowingly has’
m%mﬁg&mm?”m” ! (Lesson encouraged, induced, assisted, abetted, or aided
inadissbie” ' i Content) any other alien to enter or try to enter the United
Waver  NA § 2140)1) ] . . States m violation of law is inadmissible.” INA §
' 212(a)(6)(EX(1)-
-k Elements
&: 2 | -
— e Knowledge

e Violation of law

e Not necessarily for monetary or other gain.
- A waiver is available at INA § 212(d)(11).

In Guzman Martinez, 25/ 1&N Dec. 845 (BIA =
~ 2012), an LPR at POE attempted to bring an
undocumented juvenile into the United States in
violation of law. Based on this illegal activity
within the meaning of 101(a)(13)(C), officers
paroled the LPR into the United States & issued an
NTA charging inadmissibility under
§212(a)(6)(E).

Suppose a mother seeking admission at the border
untruthfully claims that her children are USC’s.
Since the. nlisreprcsentatllion did not concern
herself, it is not within 212(a)(6)(C), but could -
sustain a smuggling charge. She could seek a

. waiver pursuant to 212(d)(11), unless she also
attempted to smuggle her fiancé whom she later
married (i.e. not a permitted family member at the
time smuggled).
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Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212(a)(B)(E}(@)- Special Rute inthe Case of Family
Reunfication

* Aien st have engaged in smuggfing only hisher spouse,
parent, son, or daughier (and no one else) prior to 55/88

« Alien must be Family Unty applcant (SAW or legalization cases)

+ Aien is apphing for visa or adustment of st

 Describe INA §

| 212(a)(6) -
i lllegal Entrants
i and

i Immigration

i Violators

| (Lesson

Content)

'Immigration Violators

Describe INA § 212(a)(6) - Illegal Entrants and

INA § 212(a)(6)(E)(i1)-Special Rule in the Case of
Family Reunification ‘ :

“Clause (i) shall not apply in the case of alien who
is an eligible immigrant (as defined in section
301(b)(1) of the Immigration Act of '1990), was
physically present in the United States on May 5,
1988, and is seeking adm1ss1on as an nnmedlate
relative or under section 1153(a)(2) of this title
(including under section 1’12 of the Immigration
Act of 1990) or benefits under section 301(a) of
the Immigration Act of 1990 if the alien, before

May 5, 1988, has encoura'ged induced, assisted,

“abetted, or aided only thefahens spouse, parent,

son, or daughter (and no other individual) to enter
the United States in violation of law.”

The alien must have encouraged, induced, assisted,
abetted, or aided only his/her spouse, parent, son,
or daughter (and no one else) to enter the U.S. in
violation of the law.

This conduct must have taken place before 5/5/88.

The alien must be an “eligible immigrant” as

defined at 8§ C.F.R. § 236.11.

The alien must be applyiq)g for admission as an
immediate relative or a farmly-based immigrant
under INA § 203(a)(2) (mcludmg section 112 of
Public Law 101-649 relating to spouses and minor
children of legalized aliens) OR benefits under
section 301(a) of Pub. L. No. 101-649.

Must have been physically present in the U.S. on
or before the specified date: December 1, 1988, if
the spouse or unmarried child of an individual who

was granted status as a S

AW or May 5, 1988, if

~ the spouse or unmarried clﬁlld of an individual who

‘'was granted status as a la

or lawful permanent reside
lawful permanent residenc
IRCA.

temporary resident
nt under INA § 245A or
e under section 202 of

AILA Doc. No.

15082634.
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~under limited circumstances.

A waiver is available unciler INA § 212(d)(11)

B Describe INA §
- F212(d)(11)
i Waivers

Lesson 2 dentfy INA § 212
Inadmisstbulity Grounds and Wavers

DA 21201) - Waer e soggng e §
2NN :
+Linedlo LR, mmigats, plcansfr aysiment o ss |
s immedite relgives or 35 preference immiyyants s
« s be envise adnissbe

+ Whoencomage, e, st et raed eniyte
dlls pouse, et s, o g (ndooher i) |6
Ieste el invitinof ok
+ Waeris sl andsgare fr o ppes, [
{0 assure famdy uny, or in the public merest 3

g

Describe INA § 212(d)(11) Waivers

INA § 212(d)(11) - Waiver for alien smuggling
under INA § 212(a)(6)E)(i))

“The [Secretary] may, in his discretion for
humanitarian purposes, to lassure family unity, or
when it is otherwise in thé public interest, waive
[INA § 212(a)(6)(E)(1)] in the case of any alien

lawfully admitted for permanent residence who-

temporarily proceeded abroad voluntarily and not
under an order of removal, and who is otherwise
admissible to the United| States as a returning
resident under [INA § 211(b)] and in the case of
an alien seeking admission or adjustment of status
as an immediate relative or immigrant under [INA
§ 203(a)] (other than paragwaph (4) thereof), if the
alien has encouraged, mduced assisted, abetted, or

" aided only an individual who at the time of such

action was the alien's spouse, parent, son, or
daughter (and no other individual) to enter the

United States in violation of law.”

Limited to LPRs, unmigrants applicants for
adjustment of status as unmedlate relatives or
preference immigrants.

Must otherwise be admissi'ble.

Limited to a lawful permanent resident who

temporarily proceeded abroad voluntarily and who

-is otherwise admissible,l or an alien seeking

admission or adjustment of status as an immediate

relative or as a preference|immigrant under INA §

203(a) (other than paragraph (4) thereof) who
encouraged, induced, assisted, abetted or aided
only an individual who was the alien’s spouse,

AILA Doc. No.
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to enter the U.S. in violation of law.

Waiver is discretionary for

humanitarian purposes,

to assure family unity, or if it is otherwise in the

public interest.

Filed on Form 1-601, Application for Waiver of

Grounds of Inadmissibility.

Lesson 2: [dentify INA § 212
Inadmissibility Grounds and Watvers

(VA § 212(a){B){F) - Civ PenaltyDocument Fraud

+ St
» *An alien who i the subject of a final order for viotation of
section 274C ismadmisshle”
» Relates to aens involved in forgery, counterfeting, of using,
atcegling or receding any fasely made immigration related
document

Waflersv. Reno
«Wawer A §2124d)12)

-uwgemtcmaﬂymmmmagrmm

Descrlbe INA §
I 212(a)(6) -

i lllegal Entrants
j’ and

# Immigration

¢ Violators

: (Lesson

Content)

Describe INA § 212(a)(6)
Immigration Violators

INA § 212()6)F) - C

~ Hllegal Entrants and

1vil Penalgg/Doc ument

Fraud

“An alien who is the subj

violation of section 274C i
- 212(a)(6)(F).

ect of a final order for
s inadmissible.” INA §

" under INA § 212(d)(12).

“INA § 274C relates to forgery, counterfeltmg, or

using, accepting or. recelrmg any immigration
related document and an alien can be fined up to
$2000 per document.

INA § 212(a)(6)(F) applies to an alien who has -
“been issued a final order to pay a fine for an

immigration document violation.

A waiver is available in| limited circumstances

Violations under this ground are rare as ICE has
abandoned pursuing violations under INA § 274C
due to the settlement agreement in the Walters v.
Reno case.

Lesson 2: Identify INA § 212

Inadmissibility Grounds and Waivers

INA § 212(d)(12)- Waiver of INA § 212()BXF) -l

Penatty/Document Fraud
« Violations rare i}
+ [CE abandoned pursuing violations under INA § 274G due to the ;3

settiement agreement in the Wallers v. Reno case

@“m

| Describe INA §
i 212(d)(12)
E Waivers

- [INA § 212 (a)(6)(F)] ...

Describe INA § 212(d)(12) waivers

INA § 212(d)(12) -Waiver of INA § 212(a)(6)(F)
— Civil Penalty/Document Fraud

“The [Secretary] may,

in the discretion of the

-[Secretary] for humanitarian purposes or to assure -

family unity, waive application of clause (i) of

. (A) in the case|of an alien lawfully
admitted for permanent residence who

AILA Doc. No.
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-temporarily proceeded abroad voluntarily
and not under an order of deportation or -
removal and who 1(% otherwise admissible

+ to the United States as a returning resident
under [INA § 211(b)], and

e (B) in the case of an alien seeking
~ admission or adjustment of status under

[INA §§ 201@)(2)(']*) ; 203(a)),

e if no previous civil money penalty was
imposed against thlle alien under [INA §
274C] and the offense was committed
solely to assist, aid, or support the alien's
spouse or child (and not another
individual).

e No court shall have jurisdiction to review a
decision of the Attorney General to grant
or deny a waiver under this paragraph.”

‘Violations under this ground are rare as ICE has
abandoned pursuing violations under INA § 274C
due to the settlement agreement in the Walters v.

' - Reno case.
. F Deccri Describe INA § 212(a)(6)|~ Illegal Entrants and
. i Describe INA \
Lesson 2: Idem‘fy INA§212 E 21 z(a)l(s) - § Immigration Violator |
Inadmissibility Grounds and Waivers | legal Entrants | .
N § 20606 St Vsahbser ¢ and INA § 212(a)(6)(G) — Student Visa Abuser
‘ i Immigration
'i&'%aﬁmmobmsmesmﬁda S | Violators “An -alien who obtams the status of a
R e—— TR nonimmigrant under [INA § 101@)(15)(F)()] - -
suhssud DA §214n)siatrisheutiveden B o tent) and who violates a term or|condition of such status

s been outside the U8, for a contiious period of S years [
e e date of iotion” i

« Al ;- Sterts who atend publc schodswithout
rembursing heschovd o costs,

Mo Noe

| ..
18 |
i

under [INA § 214(m)] is inadmissible until the
alien has been outside the|[U.S.] for a continuous
period of 5 years after the|date of violation.” INA

§212)(6)G)

Applicable to aliens who gbtain F-1 status 60 days
after September 30, 1996 (November- 29, 1996),
including aliens who extend their stay after this
period.

INA § 214(m) bars F-1 student status for aliens
seeking to attend public jelementary school or a
public adult education program. Entry to attend
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~ public secondary school ig permitted but only if
the aggregate period of F-1|status does not exceed
one year and the alien rei:lnburses the school for
the costs of providing the education. .

An alien who- initially enters to attend private
school and then transfers to a public school
(subject to the exception previously described) is
“deemed to have violated F-1 status.

fDescribe INA § Describe INA § 212(a)(7) + Documentation -
§212(a)(7) - Requirements '

[ Documentation ‘ - |
iRequirements  INA § 212(a)(7)(A)(i)X]) - Intending immigrants

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers

INA § 242aNTHAYN) - teding imigars |

« St B - =

"+ |Apyimmigent t e e ppcaon o adrissin }g'::tsec::) “... [Alny immigrant at the time of application for
whois ot prsessinl i wregied s, admission who is not in |possession of a valid
mﬁmmmwm ' unexpired immigrant visa, reentry permit, border

e crossing identification carﬁl', or other valid entry
| document required ... is \inadmissible.” INA §

212()(7TXA)END).

~Waier A §212)

An imrhigrant is “Every alien except an alien who
is within one of the nonimmigrant classifications”
—INA § 101(a)(15).

Towards this end, there is a presumption that every
alien is an immigrant. Presumption of intending
immigrant examples:

e Applying as immigrant without valid
immigrant document, not eligible for any
other classification | '

e Applying as a nonimmigrant and not
eligble  for |any  nonimmigrant
classification

" o Applying with expired hﬁnﬁgrant or
nonimmigrant visa '

- This charée is used most often for intending
immigrants, even if they are properly documented
as nonimmigrants.
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* when there is no nonimmi
.which the alien is eligible
possess a valid immigrant visa.

'Exan‘nples:

Documents MUST match the alien’s purpose.

e Alien attempting t(')[ enter the U.S. with a
Border Crossing Card (BCC) and with the
intention, or evidence, that the true purpose

is to work.

e F-1 student plannin
time and work full-t

Ime as a nanny.

¢ Any nonimmigrant planning to attend a full
course of study at an unaccredited school.

REMEMBER - INA § 21

2(@)(7)(A)(i)T) is used
grant classification for
and the alien does not

g to go to school part-

‘ A waiver is available under INA § 212(k).
Lesson 2: Identify INA § 212 gf;(c';i(g‘)’ INA§ g::c::;;l:l‘:f 22 (a)(7) - Documentation
TR . ’ a —
Inadmissibility Grounds and Waivers L Documentation

INA § 212(2)TYAYINT) - improper immigrant Visa Classfication

* State:
+*._ Ay imemirant... whose via s been issued wihout

-Waver A 2120

i Requirements

| i (Lesson
cmnmm&nwmdmm,‘sm f Content) .

INA § 212()7XAYG)ID)

Visa Classification

- Improper Immigrant

..Any immigrant...

who.,e visa has been issued

w1thout compliance with the provisions of section
203 is inadmissible” INA 7 212(a)(7)(A)@)(ID).

Alien applies with an nnmlgrant visa, but is no
longer eligible for the classification.indicated on

his/her visa, but, is
classification.

eligible for another

INA § 212(K).

AILA Doc. No.
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Tesson 2 deatify INA § 212 [2)1e;(cr)|(l;e)e INA § 3:::‘::::3 212(a)(7) 1 Documentation
L . b a = |
Inadmissibility Grounds and Watvers i Documentation

WA 52127 - Norimigant Wik P Dcmerts. B Requuirements  INA § 212(a)(7)(B)(i)(I)-Nonimmi’gr_agt Without

* St 3 Proper Documents
+ “Any noimmigrnt whos ot inpossessindlapasspot. [ (LESSON ‘ ‘
vai fo aminimumof s moris from he it ofthe i Content) N . . .
exiion ofthe il peod of e els admissoner - “Any nonimmigrant who is not in possession of a
contemplated iniial period of stay authorizing the afien to i :

passport valid for a minimum of six months from
the date of the expiration of the initial period of
the alien’s admission or contemplated initial
period of stay authorizing the alien to return to the
country from which the alien came or to proceed
to and enter some other| country during such
period. .. . is inadmissible.” . INA §
212@7NYBYOM).

' . Waiver is available under INA § 212(d)(4).

 retum tothe counry romhich th aen cameaor o proceed. [
to and enter some other counry dwring Suchperod .. .is i

*Waiver.  NA §212(d)4)

Tesson 2 dentify INA § 212 | Describe INA § Describe INA § 212(a)(7) - Documentation

Inadmissibilty Grounds and Waivers || 212(a)7)= ~ Requirements

o1 it it Vi ¢ Documentation - , ‘ o ‘
S22AMIENO Mo i Requirements  INA § 212(a}(7)(B)(i)(ID) — Nonimmigrant without

+ Sutte (Lesson - Valid Nonimmigrant Visa .

mmmmm...smmmaam 4 . ‘
Porimmigrant visa or bordes crossigidenticaion cadatie B Content) « . . ” .
ime of splcaton foraissoni nadmissbl” ~ “ Any nonimmigrant who | . . is not in possession.
CWaer A §2120N) of a valid nonimmigrant visa or border crossing
s identification card at the time of application for
admission is  inadmissible.” ~INA  §

212(2)(7)(B)()ID).

Applicant for admission with nonimmigrant .
documents and a nonimmigrant purpose which do
not match, BUT the alien has established to the
officer that he or she has a bona fide nonimmigrant

purpose.

Examples:

e Multiple entry B-1/B-2 visa with passport
not valid as long as|it needs to be valid

e Applying as a B-2 with an I-20AB with the
- intention of attending an accredited school
full time :

Waiver is available under INA § 212(d)(4).

. Page | 84

AILA Doc. No. 15082634. (Posted 8/26/15)




Describe INA §
212(d)(4) '
Waiver

(d)(4) Temporary admission of nonimmigrants

“Either or both of the requirements of paragraph
(7)(B)(i) of subsection (a) of this section may be
waived by the Attorney General and the Secretary
of State acting jointly (A) oln the basis of
unforeseen emergency in individual cases, or (B)
on the basis of reciprocity with respect to nationals
of foreign contiguous territ?ry or of adjacent
islands and residents thereof having a common
nationality with such nationals, or (C) in the case
of aliens proceeding in immediate and continuous
transit through the United §tates under contracts

@
- authorized in section 238(c).”

. Describe INA § Describe INA § 212(a)(8) ~ Ineligible for

Lessm'12.: Iflf:ntlﬁ INA §212 | ; 212(2)(8) - Citizenship
Inadmissibility Grounds and Waivers - Ineligible for |
A 212040 D s nd D Citizenship ENA § }211_12(a)(8)(A) — Immigrants Ineligible for
e L (Lesson Litizenship
o fo O ' . PPITR
, mﬂmsmmm%ngmmm Content) “Any immigrant who is permanently ineligible for
amed forcesinime of warara erid decredby e citizenship is inadmissible.” INA § 212(a)(8)(A).
President to be a naional emergency s madmissbie except [ '
tat s shant ppytoan aen whoatte imec sch B ) X 3
depatre wasa vimmigrnt and who s seeking b reener [t Does not apply to nonimmigrant visa applicants or
the [U3] as anonmmirart” aliens applying for admission as nonimmigrants.
The phrase “ineligible to|citizenship” in INA § '
212(a)(8)(A) refers only to those aliens who are B
barred from naturalization by virtue of their

178 (3d Cir. 1981)(appli

- Martin-Arencibia, 13 1. &

evasion of military service
naturalization as a result
military service, knowing
with foreign country, ev
board never properly
v. US, 766 F.2d 88 (2

Comm’r 1969).

In re Serano, 651 F.2d
cant was ineligible for
of his exemption from

ly sought under treaty

en though local draft
changed applicant’s

. classification from either [-A or I-H); Gramaglia

Cir. 1985); Matter of
N. Dec. 166, 167 (Reg.

Does not apply to aliens convicted of an

of Kanga, 22 1&N Dec.

AILA Doc. No. 15082634. (Posted 8/26/

aggravated felony. Matter
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1206 (BIA 2000). Thus, <
render an alien inadmis
. 212(a)(8)(A) as an alien
ineligible to citizenship
“ineligible to citizenship” a

uch convictions do not
ssible under INA  §
who is permanently
See definition of
t INA § 101(a)(19).

. : Describe INA § 212(a)(8) - Ineligible for
. : i Describe INA §
Lessm.l 2.' I.d ?nnfy INA § 22 : i 212(a)(8)- . Citizenship
Inadmissibility Grounds and Warvers | Ineligible for |
INA 212 SHAN) - Prir Removals:anvng dens and i Citizenship INA § 212(a)(8)(B) — Draft Evaders and Deserters
+ St i (Lesson “Any person who has departed from or who has
+ Wy den holasten arend enoeduer secn - Content) remained -outside the United States to avoid or

[Z35(b)1) ... or althe end of proceedings under secton |
240 .. ndiated upon the aBen's amival inthe [US}and who [
agan seeks admission wilin 5 years of the date of such
removal (or within 20 years in the case of a second or

subsequent removal or at any timein the case of an alien
comvicted of an aggravated felony) is nadmissibie.”

~evade training or service in the armed forces in
time of war or a period declared by the President
to be a national cmergenci is inadmissible except
that this . . . shall not apply to-an alien who at the
time of such departure was a nonimmigrant and
who is seeking to reenter|the United States as a
nonimmigrant.” INA § 212(a)(8)(B). '

A'ny» alien who left the U.S! during a time of war or
national &mergency to avoid military service.

[between 9/24/39-9/24/78]

Does not apply' to nonin

reapplies for nonimmigrant
The term “person” also apr

EXCEPTION: President G
draft evaders between 8/4

Proc. 4483, 42 Fed. Reg. 4

Had to re-entér the U.S. pri

~

nmigrant who left and
visa.

lies to former USCs.

Carter's pardon. Only for |
}/64 and 3/28/73. Pres.
391 (1977).

jor to June 1, 1978,

m .

NO exceptions for deserters.

pressly render military
and aliens who sought
i{tary based on alienage

INA §§314 and 315 ex
deserters, draft evaders,
exemption from the mil
ineligible for citizenship.
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Describe INA § 212(a)(9)
‘and ‘Unlawful Presence .

Describe INA § + Previously Removed

i 212(a)(9) -

i Previously

i Removed and
i Unlawful
 Presence

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers

INA § 212(a)(9)(A)(1) ~ Prior Removals: armngaﬁensand

expedited removals

+ Stahe:
AmﬁmMMmMmWWWMMmewmm i
[2350)1) ... Jor atthe end of proceedings undr section - i
(240 niited upon the aben's amival nthe [US ) and who i (L@SSON
again seeks admissian within § years of the date of such
removal (or within 20 years in the case of a second or ;Content)
subsequent removal o at any time in the case of an abien - .
convicted of an aggravated felony) is inadmisble *

INA § 212(a)(9)(A)(i) — Prior Removals: arriving
-aliens and expedited removals

"Any alien who has been ordered removed under
section [235(b)(1) . . .|'] or at the end of
proceedings under section 240 . .] initiated upon
the alien's arrival in the [U S] and who again

«Waiver  None seeks admission within 5 years of the date of such

@E@E ' ,

removal (or within 20 years
or subsequent removal or at
an alien convicted of an

in the case of a second
any time in the case of
aggravated felony) is

inadmissible.” INA. § 212(a)(9)(A)(i).
Covers 2 groups of aliens:

Aliens put into INA § 240 removal
proceedings as arriving aliens (on or after
4/1/97) upon arrival at the POE and who
“were ordered removed under those
proceedings.

) ot

e Aliens ordered removed under INA §
235(b)(1) [expedited removal].

Does not apply to aliens ordered excluded or
deported before 4/1/97.

The alien is inadmissible:
e For S years if removed once.
e For 20 years if removed 2 or more times.
o Always (pefpetua] bar), if s/he is an

-aggravated felon (not necessarily removed
as an aggravated feon).

Emphasize that no provisi¢n of §212(a)(9) applies
-until the alien departs the United States.
Consequently, neither an unexecuted removal
order nor years of unlawful presence renders an
alien inadmissible until the alien departs the

/
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- Form I-130 petition on his’b

United States.

Due to the complexity of §212(a)(9), you may want to
pose the following hypothetical to the class:

Alien A, a native and citize

was apprehended at the U.S.
expedited removal proceedir
Country Z a few days later
Country Z, he married a U

petition, along with Alien A”
application, were approved.

of Country Z,

_entered the U.S. without inspection in 2011. He

border, placed in

1gs, and removed to
in 2011. While in
S. citizen who filed a
ehalf. The Form I- 130
S 1mm1grant visa’

Ais seekmg admission to t1e'U.S. on his

immigrant visa.

Q: Is Alien A inadmissible under INA §

212(2)(9)(AX1)?

o

- A: Yes; (1) he was ordered removed hnder
expedited removal proceedings pursuant to INA'§.

235(b)(1), and (2) he is seekmg admission wnthm 5

years of his removal.

Note: In this case, the consular officer should not |

have approved Alien A’s immigrant visa apphcatlon

without an approved Form I

1212.

Rather than waiting until 2016 to seek admission,
Alien A could have applied for consent to reapply

for admission, on the Fonn

year period is up. If USCI§

[-212, before the 5-
had approved the

Form 1-212 in conjunction with the immigrant visa
application, then Alien A would not be

inadmissible. DHS also has

authority, however, to

grant consent to reapply in 7onjunctlon with an

CFR. § 212.2(¢). CBP has jurisdiction over an

application for consent to

apply only in the

application for admission at port-of-entry. 8 -

case of an alien seeking admission as a

nonimmigrant.

Form 1212 Instructions, p. 7

(3/12/2014 edition). Thus, USCIS would have

jurisdiction in the case of

at the port-of- entry. If app!

immigrant visa holder
roved, the approval is

It is 2015, and Alien -

_ 8 CFR. § 2122(1)

_ retroactive to the date he embarked outside the U.S.

and triggered the 5-year bar. INA § 212(a)(9)(A)(m),

AILA Doc. No.

15082634.
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Lesson 2; Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212EKOAY) - Oterpror removas

« Sute: ‘

removed under [240] or any other provision of kaw, or (1)

afien's departure or removal {or within 20 years of such date in
the case of an afien convicted of an aggravated felony) is
" radmisshie’ |

k Describe INA §
1 212(a)(9)-

j Previously

i Removed and
== | Unlawful

g aen o descbed n e ) o  asteen et pregence

defarted the U5 whie an oder o removalwas uttaring, [
and vho seeks admissonviin 10yearsf e date fsuch [t (L€SSON

daen B Content)
the case of a second or subsequentt removal or at any time in E

Describe INA § 212(a)(9) - Previously Removed
and Unlawful Presence

INA § 212(a)( 9)(A)( ii) — Other prior removals

“Any alien not described in clause (i) who-(I) has
been ordered removed under [240] -or any other

. provision of law, or_(II) de'parted the [U.S.] while

an order of removal was|outstanding, and who
seeks admission within 10 years of the date of
such alien's departure or removal (or within 20
years of such date in th% case of a second or
subsequent removal or at any time in the case of
an alien convicted of an| aggravated felony) is

inadmissible.” INA § 212@)(O)(A)i).

Alien was ordered removed under INA § 240 or
any other provision of law.

Proceedings were initiated| on or after 4/1/97, but
not upon arrival at the POE.

Alien was physically removed by the govemment
or left while under an| outstanding order of
removal (self-removal or self-deport). '

39

“Any other provision of law

e May have beeri removed before 4/1/97
under the pre-IIRIRA provisions of INA §
236 orINA § 242, :

e May have been a VWP removal under INA
§ 217(b). [Note: A|VWP refusal is not the
same as a VWP removal.]

e May have been removed under ANY
OTHER SECTION OF LAW.
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-The alien is inadmissible:

e For 10 years if removed once.

o For 20 years if removed 2 or more times..

o  Always, if s/he is an aggravated felon (not
necessarily removed as an aggravated -

felon). -

- To illustrate this provision,
hypotheticals:

1. Alien B, a native and citi
admitted to the U.S.ona B
She overstayed her nonim
~and was placed inINA §
2004, she was ordered re
Rather than leaving, howe
the U.S. and married a U.S!
citizen spouse filed a Form
behalf which was appro'ved
returned to Country Y. Whi

consider thé following

zen of Country Y, was
-2 visitor visa in 2000.
imigrant admission

240 proceedings. In

ver, she remained in
citizen. Her U.S.
I-130 petition on her

. In 2013, Alien B

le in Country Y, she

applied for and was granted an immigrant visa. It
is 2015, and Alien B is secking admission to the:

U.S. on her immigrant'visa

Q: Is Alien B inadmissible under INA §

212(a)(9)(A)(ii)?

‘A: Yes; (1) she was ordered removed under INA §

- 240 proceedings initiated o

or after 4/1/1997 and

not upon arrival at the POE; (2) she departed the
U.S. while the order was outstanding, and (3) she

is seeking admission withi
departure.

10 years of her

Note: In this case,vthé consular officer should not

have approved Alien B’s i%migrant visa
application without an approved Form 1-212.

. Rather than waiting until 2023 to seek

moved to Country Y.

AILA Doc. No. 15082634. (Posted 8/26/
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admission, Alien B could apply for consent to
reapply for admission, on the Form 1-212,
before the 10-year period is up. If USCIS
approves the Form 1-212, the approval is
retroactive to the date she embarked outside the
U.S. and triggered the 10-year bar. INA §
212(a)(9)(A)(ii); 8 C.F.R. § 212.2(i).

2. Same facts as above, except that Alien B has
. remained in the U.S. the entire time and, instead

of applying for an immigrant visa, she filed an

application for adjustment of status in 2015.

Q: Is Alien B inadmissible under INA §
212(a)(9)(A)(ii)? :

A: Noj; she is not inadmissible under INA §
212(a)(9)(A)(ii) because her removal order has not
been executed. It is the execution of the removal
order that triggers the 10-year bar. Note: Because
Alien B is in removal proceedings and is not an
arriving alien, USCIS does|not have jurisdiction to
adjudicate her adjustment application. Jurisdiction -
- ~ to adjudicate the adjustmenlt application lies
- ' ’ ' - exclusively with the Immigration Judge. 8 C.F.R.
- ' O §§245.2(a)(1), 1245.2(a)(1). '

"f,Describe INA § Describe INA § 212(a)(9) - Previously Removed
L 212(a)(9) - and Unlawful Presence | .
i Previously- '

i Removed and INA.§ 212(a)1' 9)(A1§ iii)-Exception

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers

INA § 212(2)SAYG) - Exception

w'c;;m and () shalnot apply o an alen s Unlawful . .. .
m%:mmmmm.s }iPresence 4 "Cla}lses (i) ‘an.d (11). sl3a]]. not .app'ly to an alien
ooy mote [ (Lesson seeking admission within a period if, prior to the
conserted o e ae's reappingfo adission® i Content) date of the alien's reembarkation at a place outside

+ Fom g the [U.S.] or attempt to be admitted from foreign
« ppcton for Pemisson’o Resppy for Adisson o the contiguous territory, the [Secretary] has consented

United States Aftes Deportation or Removal (Form -212)

to the alien's reapplying {for admlssmn ” INA §
212(a)(9)(A)(iii).

- INA §§ 212)OXA)G) and 212()9)A)Gi) do
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not apply if the alien has received consent to

_reapply for admission via the filing and receipt of

an approved Applicatiorr for 'Permission to
Reapply for Admission i[nto the United States
After Deportation or Removal (Form I-212).

A simple INA 212(a)(9)(A) hypothetical to pose to
the students: - : S
o 1990 nonimmigrant convicted of theft &

receives 1 year sentence;

e 2001: Alien ordered removed as an .
aggravated felon & he departs;

e 2005: Alien from outside U.S. requests
permission to reapply to enter. Alien has
approved 1-130 based on marriage to USC.

e (an alien receive permission to reapply?
Could alien qualify for adjustment of
status? ‘

“Answer: Yes, could receive discretionary approval

pursuant to INA §212(a)(9
need §212(h) waiver. Mat

)(iii). To adjust, would
ter of Michel, 21 1&N

Dec 1101 (BIA 1998).

Lesson 2 dentify INA § 212
Inadmissibility Grounds and Waivers
MA S22aIBYBN) - Ve B
+ Anyaen ot tan n e Ly amited for peanet. [
msience) o . was iy pesetnte VS ira [
periodof e than 180 days bt lessthn e, wntary [
departed the .S ] twhether of oot pursuand b Section !
[244(e) prio t e commencementof roceedings indes
section [2350X1)]). .. or section {240], and again seeks 1
admissionvithin A yearsof e dae o suchaen's dpatre. [§
ot removl . . is nadmissle.”

«Waer A S212a00ENY)

el

Describe INA§
212(a)(9) -
Previously
Removed and
Unlawful
Presence

(Lesson
Content)

Describe INA § 212(a)(9) — Previously Removed
and Unlawful Presence

INA § 212(a)(9)(B)(i)1) 3 Year Bar

"“Any alien (other than an|alien lawfully admitted

for permanent residence) who . . . was unlawfully

 present in the [U.S.] for a period of more than 180

days but less than 1 year, voluntarily departed the

. [U.S.] (whether or not pursuant to section

- but less than 1 year of UP.

[244(e)]) prior to the commencement of
proceedings under section [235(b)(1)] . . . or
section [240], and again seeks admission within 3
years of the date of such alien's departure or
removal . . is dmissible.”

212)O)B)HD.

The alien must have acc

INA §

ed more than 180 days, |

"AILA Doc. No.
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The alien must have left the U.S. voluntarily and
‘applied for a visa or for admission within 3-years
of the date of departure.

The departure must have been ‘made before
proceedings were commenced under INA §.

235(b)(1) - [expedited rerlnoval] or INA § 240
[removal proceedings created by IIRIRA]. If the
departure takes place during or after proceedings,

the bar does not apply.

A formal Voluntary Depanurev (VD) order is not
needed for the departure to be considered

voluntary.

A waiver is available under INA §

212(a)(9)B)(v)-

'Here are three hypotheticals rélating to INA
§212(a)(9)(B) and one relating to INA
- §212(a)(9)(A): '

1. Alien EWIs after 4/1/ 199|7, remains unlawfully
present for 181 days, then NTA issues, and at the
Master Calendar requests voluntary departure,

which 1J grants & alien departs U.S. on day 200.

Q: Is alien inadmissible?
A: No. Why not? §212(a)(9)(B) only triggers aﬁer‘
180 days if alien departs prior to commencement

of proceedings. By waiting until after proceedings
commenced, this alien is not inadmissible under

O)B))D).

2. Alien C, a native and citizen of Country X, was
admitted to the U.S. on a B-2 visitor visa in 1999,
He remained in the U.S. beyond the expiration of
his nonimmigrant admission in 2000. In 2004, he
became the beneficiary of an approved Form I-140
petition with a priority dat¢ of April 27, 2001. That
same year, he properly filed an application to

adjust his status pursuant to INA § 245(i). His
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application was prima facie japprovable when filed,
but it was held in abeyance because a visa number
was not yet available. In the meantime, Alien C.
applied for and obtained anjadvance parole
document so that he could return to Country X to
attend to his aging parents. |hi,5 request was
granted, and he traveled to (Fountry X and back on
several occasions between 2004 and 2006,
returning each time in accordance with the terms
of his advance parole docurhent. In 2006, Alien C
returned from Country X for the last time and was
paroled into the U.S. A vise} number has become
available, and you are adjudicating his adjustment
application. '

Q: Is Alien C inadmissible under INA § |
212(a)(9)(B)?

A: No. Alien C was unlawfully present in the U.S.
for more than one year (from the time his |
nonimmigrant admission expired in 2000 until he
properly filed his adjustment application in 2004).
However, under the BIA’s decision in Matter of
Arrabally, 25 1&N Dec. 77)1 (BIA 2012), his
multiple exits from the U.S. between 2004 and
2006 pursuant to an advance parole document did

" not constitute “departures”|within the meaning of
INA § 212(a)(9)(B). In the|absence of a removal
or departure from the U.S. subsequent to a period
of unlawful presence,. INA (§ 212(a)(9)(B) does not
apply. The facts of this hypothetical come from
the Matter of Arrabally de ision, where the BIA
held that the respondents were not inadmissible
under INA § 212(a)(9)(B) or ineligible for INA §
245(i) adjustment on that basis.

Note: This case presents a good opportunity to
highlight the distinction between unlawful
presence and unlawful status. From the time his
nonimmigrant admission ¢xpired in 2000 until he
was paroled into the U.S. at least 4 years later,
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Alien C was not in a lawful immigration status as
defined in 8 C.F.R. § 245.1(d)(1). If he were
applying to adjust under INA § 245(a), he would
be barred by INA § 245(c)(2) for failing to
maintain continuously a lawful status since entry
into the U.S., as he is not an immediate relative
and does not qualify for the,other exceptions. He
would also be barred by INA § 245(c)(7) for
seeking adjustment in an enilployment-based
category while not in a lawful nonimmigrant .
status. In this case, howevexl, he is seeking to ,
adjust under INA § 245(i), which waives the bars
in INA § 245(c). Thus, as long as he is INA §
245(i)-eligible, he is not subject to the bars in INA
§245(c).

3. Alien D, a native and citizen of Country W,
entered the U.S. without ingpection in 1998.

In 2001, he was granted TPS. He married a U.S.
citizen in 2010. In 2014, Allien D applied for an
advance parole document and his request was
approved. He traveled to Country W using the

- advance parole document, and he'was paroled into
the U.S. at the end of 2014. In 2015, his U.S.
citizen spouse filed a Form I-130 petition on
his behalf, and he concurrently filed an
application for adjustment of status.

Q: Is Alien D inadmissible under INA §
212(a)(9)(B)?

A: No. Alien D was unlawfully present in the U.S.
for more than one year (from his 1998 entry
without inspection until he was granted TPS in
2001). However, under the BIA’s Matter of
Arrabally decision, his exit from the U.S. in 2014
pursuant to an advahce_ parple document did not
constitute a “departure” within the meaning of
INA § 212(a)(9)(B). In the|absence of a removal

. or departure from the U.S. subsequent to a

period of unlawful presenl:e, INA § 212(a)(9)(B)
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" does not apply.

4. Same facts as above, éxc:ept that Alien D was
ordered removed in absentia in 1999.

Q: Is Alien D inadmissible under INA §
212(a)(9)(A)? '

A: This remains an open question. If you have a
case involving a TPS grantee with an order of
removal who subsequent]y| traveled on advance
parole and is seeking adjustment of status,

please bring it to the attention of OCC.

I 'Describe INA § Describe INA § 212(a)(9) - Previously Removed

Lessog 2 I_dfmhfy INA §212 , I 212(a)(9)— ~ and Unlawful Presence

Inadmissibilty Grounds and Warvers & previously ' / ‘

MA§22AONBIAD - 10 YeurBs i Removedand  INA § 212(a)(9)(B)()(II) =10 Year Bar

- Sate i Unlawful ‘
+“hn i o tenan ke iy adntes o pemaent B Presence “Any alien (other than an alien lawfully admitted -
m?@m“m%wmm b (Lesson for permanent resi'ficnce) who . . . has been
ﬂﬁ;&qewgasfnammwmm | Content) unlawfully present in the [U.S.] for one year or

more, and who again seeks admission within 10
years of the date of such alien's departure or
removal from the [U.S.], is inadmissible.” INA §
212(a)(9)B)(HD. -

*Waiver. . NA § 2120a)(9)B)v)

The alien must have accrued 1 year or more of UP.

The alien must have left or have been removed and
apply for a visa or for admission within 10 years
of the date of departure or removal.

It does not matter whether the alien left before,
during, or after the commencement of removal
proceedings. ) ‘

Waiver available under INA § 212(a)(9)(B)(v).
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Describe INA § “Describe INA § 212(a)(9) - Previously Removed

Lesson 2; Identify INA § 212

Leaving the United States under a grant of
- advance parole is not a departure that triggers INA
- § 212(a)(9)(B) inadmissibility, Matter of Arrabally
and Matter of Yerrabally, 25 1&N Dec. 771 (BIA
2012)l. |l

= ~"

The clock started running 4/1/97. UP accrued
‘before 4/1/97 does not count.

UP is not counted in the aggregate.

s , 212(a)(9) - and Unlawful Presence '
Inadmssibility Grounds and Watvers Previously
A 6 202a¥SHBNiHD and ) s . Removed and INA §§ 212(a)(9)(B)(i)(1) and (II)
« Sand 0yearbarsto adissin depening ntiepeind VP . Unlawrful , .
+ Th s deparre e US, g hebr i Presence 3 and 10 year bars to admission, depending on the
*Leaing e S, unera gart o ace parke sk (Lesson . period of unlawful presence. ,
depthre B igrs A 212 OB ity Content) .
» Thechock startd rarring 4187 ' The alien’s departure from the United States
« UP accrued befoe 41187 does ol court - triggers the bar. ‘ :
» UPis o corted nthe agreqte

Lesson , Kdentify INA § 212 k' Describe INA §' Describe INA § 212(a)(9) - Previously Removed
e . E 212(a)(9) - and Unlawful Presence ' :

Inadmi (a)9)

ssibility Grounds and Waivers B provi ously

Whtis st pesence - E Removedand  What is unlawful presence?

Ju ~F Unlawful -
ket de teotaate. | Presence "[A]n alien is deemed to be unlawfully present in
oy iz by e St oot e F (Lesson the [U.S.] if the alien is present in the [U.S.] after
[zl:'z(;xs)(e)ﬁ;m HpRIAS -‘ Content) the expiration of the period of stay authorized by

« ks aens i volaon ofstaus the [Secretary] or is present in the [U.S.] without
being admitted or |paroled” INA §

212(2)(9)(B)(u).

unlawfully present if s/he|is in the U.S. after the
expiration of the period of stay authorized by the
Secretary], or is present in the U.S. without being

Per INA § 212(a)(9)(B)(ii), an alien is considered -

admitted or paroled. Includes aliens in violation of

status.
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i Describe’INA §
| 212(a)(9) -

i Previously

} Removed and
¢ Unlawful

| Presence

Lesson 2: [dentify INA § 212
Inadmissibility Grounds and Waivers

Howis UP counted for nonimmigrants?

« ‘Date certan” NIV hoiders accrue UP as of the date the 94
egis .

+ "Date certain” NV holders accrue UP before the 194 expires i
USCIS or anl finds a st violaion

« NV holders admited O/S accrueUP on date USCIS issuesa |3
dertal decision which contans afinding of a status violaton while [
affjudicating a request for another immigration benefi 3

« NIV holders begin accruing UP on the date that the L issuesan
order finding a status violation in remaval proceedings

E (Lesson
¢ Content)

Describe INA § 212(a)(9) ~ Previously Removed
and Unlawful Presence

How is UP counted for nonimmigrants?

Depends on whether the alien was admitted for a
specific date or for duration|of status (D/S).

e “Date certain” nonimmigrant visa holders
accrue UP as of the date the 1-94 expires.

e Date certain nonimmigrant visa holders
accrue UP before the 1-94 expires.if USCIS
oranlJ ﬁnds a status violation.

e Nonimmigrants admitted D/S begin
accruing UP either on the date that USCIS
issues a denial which contains a finding of
a status violation | while adjudicating a
request for another immigration benefit, or
on the date that the 1J issues an order
finding  a status v101at1'on in removal
proceedings. '

Describe INA §
i 212(a)(9) -

Lesson 2: Identify INA § 212

Inadmissibility Grounds and Waivers & previously

A 202 0BV - Sbton Excetins " Removed and
Exceptions: Unlawful

» Hinors (nder 19 years ofage) Presence

+ Boa e asyum apcarts i -

+ s n US,. wthpenig 1730 ¢ (Lesson

" Famdl iy beneficiaies under Immigraion Ac of 1980 j Content)

+ Cartain battered spouses, parents and chidren

Describe INA § 212(2)(9) — Previously Removed -
~-and Unlawful Presence .

INA § 212(a)(9 iii) —Statutory Exceptions

* Aliens present in unlawful status who do not

accrue unlawful presence by statute and are
considered to be in an authorized status:

‘e Minors (under 18 years of age)

e Bona fide asylum applicants (including -

children aging out and dependents of

asylum apphcands) unless alien is

employed without authorization.

o Aliens phys1cally present m the U.S. witha
Form I-730 pending :

U

o Family unity beneficiaries under the
Immigration Act of 1990

AILA Doc. No.

15082634

Page | 98

(Posted‘8/26/15)

603



y e Certain battered spouses, parents .and
“children

e Victims of severe forms of trafficking in
persons, if the trafﬁ'ck_ing was at least one

central reason for|the alien’s unlawful
presence in the United States.

De.scribe‘ INA § Describe INA § 212(a)(9) + Previously Removed

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers [ - I?’::\(laic))(t?ll; and Unlawful Presencg
m‘ﬁ’?"”‘gm W;mj“ ”":"” Removed and INA § 212(a)(9)(B)iv) — Tolling period (applies
' ma% = Unlawful to 3 year bar only) '
» Mt be rn-lous o e o an impropes purps] Presence _ ‘
_::m$Md1wm (Lesson “In the case of an alien who-(I) has been lawfully

L Content) admitted or paroled into the United States, (II) has
o - . filed a nonfrivolous application for a change or -
extension of status before the date of expiration of -
the period of stay authorized by the Attomey
General, and (III) has not been employed without
authorization in the United‘ States before or during
~the pendency of such application, the calculation
- of the period of time speciﬁed in clause (i)(I) shall
be tolled during the pendeﬁcy of such application,
~ but not to exceed 120 days” INA § -

212(2)(9)(B)(v)-

Applies to aliens with timely filed applications for
~an Extension of Stay (EOS) or Change of Status
- (COS). :

* Toling continues i date of the USCIS decision

. The-application must be non-frivolous [not
filed for an improper purpose]

o The alien must not|engage in unauthorized
- employment

o Aliens will not acgrue UP for a period of
120 days

e Tolling continues until date of the USCIS
decision

o “Tolling” means “to stop the running of”
time. No UP will accrue during the tolling
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period. .

e Per USCIS policy, nonimmigrants seeking

an extension of stay or change of status

~ will be considered to be in authorized stay

until their applications are decided in

prolonged  decisions by  USCIS.

Nonimmigrants must remain in compliance
with statutory filing requirements.

i Describe INA §

Lesson 2: Identify INA § 212 [ 212(a)(9) - -

Inadmissibility Grounds and Waivers .
. . Previously
When does an afien accrue UP? 3
o i Removed and

+ USCIS will consider cestain periods of timeto be *a stay
ahuized by the Atomey GeneratSecretay’ ot et Ji: - Unlawrfull
perod ofuiowhd presence I Presence
+ A "stay autherized by the Atomey GeneralSecretary’ coud be  [B1
mdmﬁmmmamm« :; (Lesson

o ¢ Content)

Describe INA § 212(a)(9) - Previously Removed
and Unlawful Presence

When does an alien accrue UP?

USCIS will consider certain periods of time to be
“a stay authorized by the Attorney
General/Secretary” and wﬂl therefore not be

deemed to be periods of unllawful presence for

INA § 212(a)(9)(B) purposes.

A “stay authorized by the A|ttomey
General/Secretary” could be the result of the
alien’s lawful status, a statutory exception, or
USCIS policy.

All of these situations are discussed in depth in .

chapter 40.9 of the Adjudicator’s Field Manual.

Lesson 2: Identify INA § 212 | Describe INA §
Inadmissibility Grounds and Waivers | g‘ 2(a)(9) -
Classenof e Auied S i reviously

. otmpemsem psomcrmrnaeiresees. ) 1REMoved and
+ Lovhttempornyresitents (NAS 2454 i Unlawful

» Congitional permaneriesiderts (NASS 216, 2164)
’ memcammummwasmumwmn
+ Lawtunonimimigrarts ’
* Allensiin refugee stahus

. * Niens granted asytum
» Aligns granted Temparary Protscted Stalus (TPS)

+ Niens presentas paroiges

i Presence

| (Lesson .
¥ Content)

Describe INA § 212(a)(9) - Previously Removed
and Unlawful Presence

Classes of Aliens in Authorized Status

Aliens present in one of the following categories
are considered to be in an authorized status:

e Lawful pefmanent Jesidents
. Lawful temporary residents (INA § 245A)

¢ Conditional permanent residents (INA §§

216; 216A)
o Aliens granted Ca%cellation of Removal or
Suspension of Deportation :
~ Page | 100
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e Lawful nonimmigrants
e Aliensin refugee status
o Aliens granted asylum

e Aliens granted Temporary Protected Status
(TPS) . ' o

e Aliens present as parolees

Lesson 2: Identify INA § 212 Describe INA § Describe INA § 212(a)(9) - Previously Removed
Inadmissibility Grounds and Waivers g::‘(l?())(‘?;& and Unlawful Presence |
Polcy Exceptions to the Accrual of UP 3 o1 .
« Aens vt ety o pening apfcaons « [ Removedand  Policy Exceptions to the Accrual of UP
Status or Registy . k Unlawful o
« Nonimeirnts with pening recests r EOSor COS (ulig’) [’ Presence Aliens present in unlawful status who do not
(beyond 120 days and under INA S5 204aXOXBIONM & CNN) & | S
Ninmigaswiherdng gess wE0Sarcosws. [ (Lesson accrue unlawful presence| by -virtue of USCIS
depar the U, during the pendency ofthe requést E Content) policy for purposes of INA §§ 212(a)(9)(B);
* Nonimmigants wih 3pproved EQS or COS requests : (C)(1)(I) and are considered to be in an authorized
* Aberes with pending legafization, LIFE legalization or SAW status: '
aplcatons .
§i= | |
e ————— e Aliens with properly filed pending

applications for adjl:xstment of status or
registry (INA §§ 209; 245; 245(i); 249;
Cuban Haitian Adju]stment § 202;
NACARA § 202(b); HRIFA § 902) .

‘e Nonimmigrants with pending requests for
extension of statug| (EOS) or change of
status (COS) (“tolling”) (beyond 120 days
and under INA §¢ 212(a)(9)(B)()1) &
©oo) |

e Nonimmigrants with pending requests for
extension of status (EOS) or change of
status (COS) who |depart the U.S. during
the pendency of the request

e Nonimmigrants whose réquest for
extension of status (EOS) or change of
status (COS) was approved

o Aliens with pending legalization, LIFE
legalization or SAW applications
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Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
Policy Exceptions to the Accrual of UP

oAgens granted family undy under the LIFE Act

- vAliens with pending TP appications

+Aliens granted volunkary departure pursuant to NA §2408
«Aliens granted a stay of remaval ’
+Aliens granted deferred action, inchding DACA

anl

i 212(a)(9) -

¢ Previously

I Removed and
. Unlawful

i Presence

- (Lesson
i Content)

Describe INA §

Describe INA § 212(a)(9)
and Unlawful Presence

— Previously Removed

Policy Exceptions to the Accrual of UP

o Aliens granted famlly unity-under the LIFE

Act

o Aliens with pending TPS applications

o Aliens granted

voluntary  departure

pursuant to INA § 240B

Aliens granted a stay of removal .

o Aliens granted deferred action, including

+Aliens tpanted satisfactory departwe undes 8CF.R. §217.3

¢ Content)

DACA <

Tesson 2 denify INA § 212 i Describe INA § Describe INA § 212(a)(9) - Previously Removed
Inadmissibility Grounds and Waivers 212(a)(9) - and Unlawful Presence

S . Previously
Poicy Excegtons o the Accrualof UP | E Removed and o Aliens granted withholding or deferral of
s grnted wiking o deer o enotndr AT - Unllawrful removal under the Convention Against
+Aens rated witihking of remova of depotaion | Presence Torture
e grated Deferd Erfoccd Deptre t (Lesson

) Ali'ens-granted withholding of removal or

- deportation

e Aliens granted deferred enforced departure

(DED)

o Aliens granted satisfactory departure under

8 CF.R. §217.3

Describe INA § 212(a)(9)(B)(v) Waivers

Lesson 2: [dentify INA § 212 . Describe INA §
Inadmissibility Grounds and Waivers [ 212(a)(9)(b)(v) | :
INA §212(:)EHBI- Waver d WA §Z120a)0kBY)oc e [ WVAIVErS INA § 212(a)(9)(B)(v) - Waiver of INA §
10year bars f 212(a)(9)B)(i) for 3 and 10 year bars
« “The Secretary s sol dscrebontowaive .. intecaseol [ (LessoN
mimgin e st delsCo B 0 ontent) L .
©tht e rehsal o admisionto s, .-aen wodresitin [ : “The [Secretary] has sole discretion to waive . . .
e arihp 1ot LSC o PR spouseor parent o in the case of an immigrant who is the spouse or
son or daughter of a [USC or LPR], if it is
established to the satisfaction of the [Secretary] . .
o that the refusal of jadmission to such . .
“alien would result in extreme hardship to
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the [USC or .LPR] spouse or parent of such
alien.

e No court shall have jurisdiction to review a
decision or action by the Attorney General
regarding a waiver under this clause.”

Waives 3 and 10 year bars.

Alien must have a qualifying relative: U.S.
Citizen/LPR spouse or parent.

Alien must establish that refusal of alien’s
admission would result in extreme hardship to
his/her U.S. Citizen/LPR sqouse or parent
(hardship to alien’s child(ren) does not count).

Lesson 2: [dentify INA § 212  Describe INA g Describe INA §2 12(a))(B)(v) Waivers
i 212(a)(9)(b)(v)

Inadmissibility Grounds and Waivers [ <1< .
INA § 212(aXONBY) - Waiver of A § 212(2)0NB)) for 3 and 10 [ Waivers INA § 212(a ,9 v) - Waiver of INA
year bars . 212(a)(9)(BX(i) for 3 and 10 year bars

 (Lesson

» Does extreme hardstip exisis? [ Content) e e e ..

© ¥y, sho e waverbe rarted or deried s amater ol [ Waiver is discretionary. This is a two pronged
discretion with extreme hardship but one factor with respectto analysis ’

sucha discretionary analysis. . . )

* Two pronged analysis

o First, the adjudicator must determine if
extreme hardship exists.

the waiver should be granted or denied as a

matter of discretion with extreme hardship -

but one factor with respect to such a
discretionary analysis.

Waiver- application is filed on Form I-601,
. Application for Waiver of Grounds of
Inadmissibility. : ,

Effective’ March 4, 2013, Form I-601A,
Application for Provisional Unlawful Presence
Waiver, allows certain Immediate Relatives to
apply for this waiver beﬁE:leparting the United

States to attend their immigrant visa interviews.

e Second, the adjudicator must determine if -
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Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers | - :::\(1?2»(3:«); I;
I_NAS‘X(WCWWW vt Removed and
jiaﬂmMAumemmmummmmmmg Unlawful -
_wfm::f radmide! (Lesson -
o Content)

Describe INA §.

‘- “Any alien who . . .
the United States for an aggregate period of more |

Describe INA § 212(a)(9) --’Previously Removed
and Unlawful Presence

INA § 212(a)§9)(C)§1)(I) - Pnor Violations
has been unlawfully present in

than 1 year . . ., and who enters or attempts to
reenter the United States mmout being admitted is
inadmissible.” INA § 212(ar(9)(C)(1)(I)

The alien must have accrued more than 1 year of

| e No UP before 4/1/97 counts.

e UPis counted IN AGGREGATE.

o The alien must have entered illegally or

' attempted ‘to enter illegally on or after
4/2/98, which would have been the first

date on which an ailen could have accrued

one year of unlawful presence and
subsequently reentered or attempted to
reenter.

Lesson 2: ldeatify INA § 212 | Describe INA§
Inadmissibility Grounds and Waivers [ 212(al9) -
INA § 21262 XOHCHT - Aens Who Ents Begaly Ater Removat B Previously
« Sote g i Removed and
- hydenvio_ tesheenonerdrenondwser | Unlawful
s i e morsete | Presence
[US.] without being admitted is nadmissibée.” b
-Waher  None I (Lesson
' -§ Content)

Describe INA § 212(a)(9) — Previously Remov_ed |

and Unlawful Presence

CINA § 212(a)(9)(C)EX(IT) — Aliens Who Enter
Illegally After Removal ,

“Any alien who . . . has been ordered removed
under section [235(b)(1)] .. . , section [240] . . .,
or any other provision of|law, and who enters or
attempts to reenter the | [U.S.] without being

admitted is  inadmissible” INA  §

212(a)(9)(C))(IT).

- The alien must have been temoved.

The removal may have| been under INA §§

235(b)(1), 240 or any other provision.

_ The removal ‘may have occurred before, on, or
after 4/1/97. - : '

AILA Doc. No.
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The illegal entry (or attempted illegal éntry) must
have occurred on |or after  4/1/97.

ﬁefe are four hypotheticals illustrating INA
212@9(C): . .

1. Alien E, a native and |citizen of Country V,
entered the U.S. without inspection in 1987. In

1997, he married a U.S. citizen. In 1998, he
was apprehended - by | law  enforcement
authorities, placed in INA § 240 proceedings,

- and removed to Country V. In 2000, he reentered

the U.S. without inspection. In April 2001, his

U.S. citizen wife filed a Form I-130 petition on
his behalf, which was approved in 2002. Later

in 2002, Alien E filed an application to adjust -

his status pursuant to INA

T 245(i).

Q:Is Alien E | inadmissiblé' under INA §

212()(9O)C)D)D)?

A: Yes; (1) he was removed from the U.S. and (2)
he returned without admission on or after

4/1/1997.

2. Same facts as # 1, e
removed in 1996.

Q. Is Alien E inadmissible under INA §

212@OXC)YD?

A: Yes. A removal under| “any provision of law”"

xcept that Alien E was

can be the basis for inadmirsibility under

INA § 212(a)(OXC))(ID),

- without admission took pl
4/1/1997.

3. Same facts as # 1, ¢

so long as the return
ace on or after

xcept that Alien E was

removed in 1996, and never returned without

admission until 2000.

Q. Is Alien E inadmiﬁ;sible ~under INA §
212(@)(9)C)(i)D) in-addition to INA §
212(=)(OO)AHA1? -

AILA Doc. No. 15082634. (Posted 8/26/
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A. No. In determining |inadmissibility under
INA § 212@)(O9)C)(i)I),| both the unlawful
presence and the unlawful return must have taken
place on or after 4/1/1997. .
Note: Alien E would still be inadmissible under
INA § 212(a)(9)(C)(XID), s nce removal under any :
provision of law supports a finding of
inadmissibility if -the alien returned without
- admission on or after 4/1/1997. -

4. Same facts as # 1, except that while Alien E was
in Country V, he filed a Form I-212. USCIS
approved his Form 1-212 in 2000, a few days prior
to his . reentry without inspection.

Q: Is Alien E inadmissible under INA §
212(2)(9)C)aX1)?

A: Yes; he is inadmissible under INA §
212(@)(9)C))(AD)  for the reasons explained
above; he was removed |from the U.S. and he
reentered without inspection. The approval of his
Form 1-212 permitted | him to next seek
admission to the U.S. without invoking INA §
212(a)(9)(A). A grant of consent to reapply. under
INA § 212(a)(9)(A) only| means he could have
returned lawfully; it does not give permission
to return without admission. By reentering
without admission, however, he made himself
inadmissible . under INA (§212(a)(9)(C)(I)(II), as

~ well as INA § 212(a)(9)(A). The fact that he had
an approved Form [-212 prior to his reentry
without inspection did not exempt him
from INA §212()(9)C)()(II), because he did
meet the remaining requirements of the exception:
he did not wait outside the U.S. for 10 years since
his departure and he did not apply for admission to
the U.S. '

‘The facts of this hypothe
BIA’s 2006 decision

tical come from the
in Matter of Torres-

Garcia, 23 I&N Dec. 866 (BIA 2006). In that case,

the BIA held: “Although
permission to reapply for

the respondent obtained
admission after removal

AILA Doc. No. 15082634. (Posted 8/26/

in 2000, such permission n

nerely authorized him to

Page | 106

15)

611




seek admission without regard to the otherwise-
applicable ground of inadmissibility set forth at
INA 212(a)(9)(A)Gi). It difi not authorize him to -
be admitted in fact or to enter without admission . .

. Because the respondent’s request for permission
to reapply for admission was made less than 10
years after he departed the United States in 1998,

it could have no effect on his inadmissibility
under section 212(a)(9)C)(A)(I).” Matter of
Torres-Garcia, 23 I&N Dec. at 872-73.

Desc'ljibe INA § 212(3)(9) + Previously Removed

Lesson 2: [dentify INA § 212 I Describe INA §

Inadmissibilty Grouds and Waivers [y 212(2)(9) =~ and Unlawful Presence
NN et ' il Previously .
s e ' [Removedand  INA §212(a)9)(C)(i)Exception

"+ “Ctase ) shl o appy o e seskin arissonore. i Unlawrful ‘ , ‘
i S e e eere o B Presence “Clause (i) shall not apply to an alien seeking
" admission more than 10 years after the date of the
alien's last departure from the United States if,
prior to the alien's reembarkation at a place outside
the [U.S.] or attempt to be readmitted from a
foreign contiguous territory, the Secretary . . . has
consented to the alien's reapplying for admission.”

INA § 212(a)(9)(C)(ii).

the Urcted States i, prior to the alien’s reembarkation & 3

place outside the [U 5 or ey tobe readmitedroma [
foreign contiguous tesrary, the Secretary ... has consested ¥ (LESSOH
wtnealm%reamiuto:;\dmﬁw . )

{ Content) -

Clause (i) does not apply if tﬁe alien waits more
than 10 years after last departure from the U.S.
before seeking admission, and has received
consent to reapply for admission from outside the
U.S.

Application for consent to reapply for admission is
~ filed on the Form I-212| and must apply from
outside the U.S. prior [to attempting to be
readmitted to the U.S. -

- inadmissible under INA §

- 10 years have passed si

Unlike INA § 212(a)(9)(A)(iii), an alien who is

apply for permission to rea

Once the 10 years have pz

212(a)(9)(C)(i) may not
pply for admission until
nce the last departure.
1ssed, the alien may file

the Form I-212, and, at that point, it is a

discretionary application.

In other words, there is

no waiver of the 10-year mandatory waiting period

12. ‘

* AILA Doc. No. 15082634. (Posted 8/26/
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Lesson 2 1 dentify INA § 212 ' .}Describe INA § Describe INA § 212(a)(9) -+ Prgviously Removed

o e ) - and Unlawful P
Inadmissibility Grounds and Waivers 5?’:2\(:&(:;Iy e
M§Z2BCE AW Bpemovedand  INA § 212(a)(9)(C)(iii) - VAWA Waiver
‘i-a%s«rm...mywawemwcmdmmm E‘Unlawful : . .
thecasedl .. a VAWA se-peione e is acomection ;’Presence ~ “The Secretary . . . may waive the application of
ety o e s ot gponseom e ). B(Lesson ~ clause (i) in the case of|. . . a VAWA self-
. msoi,reﬂmmme [US} or atempled reerty ito 3"Content) : petitioner if there is a connection between- (I) the

alien's. battering or subjecqon to extreme cruelty;

and (II) the alien's removPl, departure from the
[U.S.], reentry or reentriefs into the [U.S.]; or

@ﬁm attempted reentry . into the [US.].” INA §
e 212()O)Ci) -
Hardship is not required.

Must be a connection (note: not “substantial
connection” as in INA § 212(a)(9)(B) cases)
between the abuse and the alien’s removal,
departure, reentry or attempted reentry into the
- U.S. The 10 year absence requirement in INA
§212(a)(9)(C)(ii) does not apply.

~ Section 212(5)(9),is a particularly complex
inadmissibility ground. To|ensure understanding, .
here are some additional hypotheticals to ask the
class: :

1.

1991: Alien EWIs.
1996: alien receives removal order and is
physically removed. '
1998: Alien EWIs again.
2010: Alien receives TPS and requests advanced
parole, which is granted. '

2011: Alien departs U.S. and reenters on advanced
parole. '
Alien now seeks adjustment of status based upon
an approved I-130 filed by a USC spouse.

Is thi's alien inadmissible ‘and, if so, can he qualify
for a waiver? \ '

Answer: §212(a)(9)(A) dogs not apply because the
removal proceedings were initiated prior to
4/1/1997.
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§212(a)(9)(B)-Alien has been unlawfully present

for more than 1 year after 4/1/1997, but his
departure was pursuant to| advanced parole and
under Matter of Arrabally, 25 1&N Dec. 771 (BIA
2012), §212(a)(9)(B) was not triggered upon his
departure.
§212(a)(9)(C) - The alien|is inadmissible under
§212(a)(9)(C) . because he has been removed
(under any provision at any time) and he illegally
re-entered after 4/1/1997, i.e. his EWI in
1998. This alien cannot apply for a waiver until he
has waited outside the United States for at least 10
years .and received consent to reapply for
admission through an approved [-212. Arrabally
only relieves an alien who fto departs and reenters
on advance parole from triggering §212(a)(9)(B);

and not for purposes of triggering inadmissibility
under (9)(A) and (C). :

!

2. INA (a)(9)(B), (C) hypothetical.

Joe wants to be an F-1 student, and is currently

- outside the U.S. He admits to entering U.S.

without inspection 3 times, [for 5S-month periods,
then leaving. Is he inadmissible under 212(a)(9)?

Answer: No. Under 212(a)(9)(B), do not aggregate
ULP. So the 3 visits of 5 months each did not

.~ trigger this bar. Under 21

aggregate, but thls ground i
returns for a 4™ visit (i.e. e
Coming once for 8 month:

bar of 212(a)(9)(B), but ¢

removal proceedings and
departure '

Same facts as #4, but on o
his brother enter U.S. unla

~ Answer: Alien smuggling
. helping brother—no exception for siblings in

§212(d)(11) waiver.
He could apply for a

2(a)(9)XC), the ULP is
isn’t triggered until he
ntry after 1 year ULP).
s would trigger 3 year
ould avoid if put into

e occasion, Joe helped
ly. '
under 212(a)(6)(E)—

nonimmigrant waiver

§212(d)(3), since he wants to be a nonimmigrant

student.

left under -voluntary

AILA Doc. No.
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Lesson 2: [dentify INA § 212
Inadmissibility Grounds and Waivers
A S04 - Pt ‘
- Stve
. mmmscmmhwmm
practice palygamy is inadmissible:

* Waber  None

Describe INA §
212(a)(10) -
Miscellaneous

~(Lesson

Content)

Describe INA § 212(a)(10)— Miscellaneous

INA§ 2121a)( 10XA) - Imxr rigrant Polygamist

“Any immigrant ‘who is coming to the United
States fo practice polygamy is madmlssxble » INA
§ 212(a)(10)(A). -

Applies only to immigrants and adjustment of
status  applicants. Does not apply to
nonimmigrants. '
Must be currently praéticin,g polygamy.

Past activities do not form|a basis for this charge,
although they can be consxc’lered in determining the

person s intent upon coming to the U.S.

No waiver is available.

Lesson 2: Identify INA § 212

Inadmissibility Grounds and Waivers

A sziz(axm)(a)-wmumm
+ Statute:

. Myaﬁenwhosuwnmmmms

nadmissibie and who i certified to be helpless from siciness,

mental of physical disabifty, or infancy. .. and whose
alien . .. sinadmissivle.”
» Waier,  None

Describe INA §

212(a)(10) -
Miscellaneous

[ (Lesson
i Content)
protecton o guandanship s determined to be requred by te [ ,

Describe INA § 212(a)(10) — Miscellaneous

INA § 212(a)(10)(B) - Guardian/Helpless Alien

“Any alien who is aécompanying another alien

who is inadmissible and (who is certified to be-

helpless from sickness, mental or physical
. disability, or infancy... and whose protection or

guardianship is determined to be required by the

alien . . . is inadmissible.” INA § 212(a)(10)(B).

This ground makes a healthy alien inadmissible
who is the guardian of| another alien who is
- helpless and inadmissible for health reasons and is
in need of the guardian's care. The healthy

guardian is inadmissible if the helpless allen is

dependent on the healthy %uardlan

AILA Doc. No.
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helplessness required for helpless alien.

No waiver is available.

Describe INA § 212(a)(10) — Miscellaneous

Lesson 2: Identify INA § 212 I Describe INA §
Inadmissibility Grounds and Waivers £ 212(a)(10) -
A §2290104CY) - el 1 Aot | Miscellaneous
- Sahte:
" s comibe D5 g ey apmen. B (LESSON
of 8 [U.S ] citizen child who detains or retains the child, or A :
. Content)

INA_§ 212(a)(10)(C)(i)
Abductor

-~ Intefnational Child

withholds custody of the chid, outside the [U.S.} from the

person granted custody by that onder, is inadmissible until the
chidd is surmendered to the person granted cusiody by that

“Except as provided in clause (ii), any alien who,
after entry of an order by a court in the [U.S.]
granting custody to a person of a [U.S.] citizen
child who detains or retains the child, or withholds
. custody of the child, outside the [U.S.] from the
person granted custody| by that - order, is
-inadmissible until the child is surrendered to the
- person granted custody by that order.” INA §

212(2)(10)(C)(D)- -

Any alien who detains a U.
a U.S. court order grantin;
another in a country not
Convention on the Civil /

Child Abduction is inadmi.
ranted custody.

_surrendered to the person g
Requirements for finding o

U.S. citizen child

S citizen child against
g custody of a child to
signatory to the Hague
Aspects of International
ssible until the child is

f inadmissibility

e US. court order
inthe U.S.

grr\ting custody to person

e Child detained in country not signatory to
the Hague Convention

e Person detaining] the child remains
inadmissible until tthe child is surrendered
to the person granled custody by the court
order ' :
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No waiver is available.

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 292(a)(10)(C){z) - Assistingin Chid Abduction

« Aberss also inadrissible f intentionally assisted, provided .
mmammmmwmmmmmo

*» Orisa spouse, parent, child, sibling or agerd of an alien
described i chause () uniess the chid is sumendered to the
person granted custody.

* Waiver.  None

Describe INA §
| 212(a)(10) - -
i Miscellaneous
i (Lesson
i Content)

Describe INA § 212(a)(10) — Miscellaneous

INA § 212(a)(10)(C)(ii) - Assisting in Child

Abduction
“Any alien who-

o (I) is known . . .| to have intentionally
assisted an alien inl the conduct described
in clause (i), - '

e (I) is known . .|. to be intentionally

United States or such persons place of

providing material support or safe haven to
an alien described in clause (i), or

: (III) is a spouse (other than the spouse who

is the parent of thel abducted child), child
(other than the abducted child), parent,
sibling, or agent of an alien described in
clause (i), if such person has been
designated by the Secretary of State at the
Secretary's sole | and  unreviewable
discretion, is inadmissible until the child
described in clause (i) is surrendered to the
person granted custody by the order
described in that clause and such person
and child are permitted to return to the

re51dence

An alien is inadmissible who the Secretary of State

knows has intentionally assisted, provided material.

support or safe haven to an alien described in
clause (i), or is a spouse, parent, child, sibling or
agent of an alien described in clause (i) unless the

child is surrendered to the person granted custody.

No waiver is available.

AILA Doc. No.
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' Describe INA § Describe INA § 212(a)(10) — Miscellaneous

i 212(a)(10) - _
| Miscellaneous INA § 212(a)(10)(C)(iii)-Exception

(Lesson - “Clauses () and (i) shall not apply-(I) to a

Lesson 2: Identify INA §212
Inadmissibility Grounds and Waivers
INA § 212(3){10)(C){ti}-Exception

+ Statute: .

«  "Chauses (i) and (i) shall not apply-{T) to a govemment
official of the United States who is acting within the scope of
his or her officiat duties; (1) to a government official of any
foreign government  the official has been designated by the
Secretary of State at the Secrelary's sole and unreviewable
discretion; or (1) 0 fong asthe child is located in a foreign
statethat is a party to the Convention on the Civi Aspectsof [
memmmwwam .

l‘ . :

acting within the scope of h|+is or her official duties;

(I) to-a government official of any foreign
government if the official has been designated by
the Secretary of State at the Secretary's sole and
unreviewable discretion; or (III) so long as the
child is located in a foreigﬂ state that is a party to
the Convention on the Civil Aspects of

International Child Abduction, done at The Hague

on October 25, 1980.” INA/§ 212(a)(10)(C)(iii).

Content) government official of the United States who is -

Describe INA § Describe INA § 212(a)(10) — Miscellaneous
1 212(a)(10) - .
| Miscellaneous INA § 212(a)(10)D)(1) = UMWM
! (Lesson L Lo

| Content) Any alien who has voted in violation of any

] Federal, State, or local cons titutional provision,
statute, ordinance, or regulation is inadmissible.” -
INA § 212(a)(10)(D)(i). » :
Applies to voting that took place at any time.

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers
INA § 212(a)(10XDX7) - Uniawful Voter
* Statte:
« *Any afien who has voted in viokation of any Federal, State,
or local constitutional provision, Statule, ordinance, or
 consthsions pros

In Kimani'v. Holder, 695 F.3d 666 (7th Cir. 2012),
the court concluded that unlawful voting did bar
adjustment and knowledge [that voting was
prohibited was not critical. '

’ R No waiver is available.

I Describe INA § Describe INA § 212(a)(10) - Miscellaneous

1 ﬂiffe),(,l?,’e;us' INA § 212(a)(10)D)(ii -E)Lce tion
h'—;momdmﬁmmmdhﬁmam,am .

- hined s afed St g_esson ' “In the case of an alien Who voted in a Federal,
bkl econf g e S v vt e ontent) State, or local election (including an initiative,
ikt heritl vl Ao poorll - recall, or referendum) m% violation of a lawful
Il ot shetdptos ot O restriction of voting to citizens, if each natural
1 Y Pl i bt e parent of the alien (or, in|the case of an adopted
— alien, each adoptive parent of the alien) is or was a
s citizen (whether by birth or naturalization), the

alien permanently resided in the United States
prior to attaining the age of 16, and the alien
reasonably believed at the time of such violation

Lesson 2: Identify INA § 212
Inadmissibility Grounds and Waivers -
INA § 212(2){10NDXE) Exception -

» Statute:

T
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that he or she was a citizen, the alien shall not be
considered to be inadmissible under any provision
of this subsection based on [such violation.” INA §

212(a)(10)(D)(i).

Alien is not inadmissible |if the alien’s parents

were or are U.S. citizens, |the alien permanently

resided in the U.S. prior to age 16, and the alien
reasonably believed at the time of the violation
that s/he was a USC.

No waiver is available.

b Describe INA §

Lesson 2: Identify INA § 212 1
Inadmissibility Grounds and Waivers | 212(a)(10) -
INA § 212X 10)E) - Avoiing Taxaton § Miscellaneous
- Sae r
- ey allen who s fmer éizen of e (US] who ity i (LESSON
renounces [U.S] citizenship and who is determined . .. to BB Content)

have renounced [U.S.] citizenship for the pupese of avoiding _;
taxation by the [U.S] is inadmissible.” A

Describe INA § 212(a)(10) — Miscellaneous

INA § 212(a)(10)(E) — Avoiding Taxation

L “Any alien who is a former citizen of the [U.S.]

who officially renounces |[U.S.] citizenship and
who is determined . . . to|have renounced [U.S.]
citizenship for the purpose jof avoiding taxation by
the [U.S.] is inadmissible.” INA § 212(a)(10)(E).

Applies to aliens who }rer‘lounced on or after

9/30/96.
Determination made by Departments of State,
Treasury or Homeland Security. See 22 C.FR. §
40.105. .

No.waiver is available.
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Lesson 2: Identify INA § 212 ‘j " Describe Describe Nqnimmigrant Waivers
issibili i | Nonimmigrant o :
Ina-('ln?lsmbl-hty Grouads and Watvers ‘ Waivers 9 w&w '
Nomimmigrant Waivers ¥ :
* DA § 201) - Waiver fr INA § 101(aK15YS) [mforans) ‘ . ) : N
WA G220 Wi b sdrissiy o tminss [ (LESSON The following waivers - are applied to
220K ) o ) . . Content) .. ' : N
|+ NAS2120K0E) - Exepton bt i s gund [ nonimmigrants  only d do not -waive
:x:xx;_‘m‘:xmm — ' ‘1 . inadmissibility grounds for immigrants.
* INA § 212{d{ 1) - Waives Tor INA § 101(a15)U) [ictims of criminal ' .
e e INA § 212(d)(1) - A specific waiver
@am : provision for those  nonimmigrants
- N described in INA § 101(a)(15)(S)

[informants]. Wajve::s all grounds except
those under INA § 212(a)(3)(E).

o INA § ‘212(d)(3)ﬂA) — Nonimmigrant
waiver for most grounds of inadmissibility
other than a ground of inadmissibility under
-specified sections of INA §§ 212(a)(3)(A),
(C) or (E) [see text of INA § 212(d)(3)(A)].

e INA § 212(a)(3)(B) - Provides exemption
for the material | support ground of
inadmissibility. Unlike 212(d)(3)(A), this
waiver is not limited to nonimmigrants.

o INA § 212()#) - Applies to
212(a)(7)(B)()- ~

e INA § 212(d)(13)| - A specific waiver
provision for those nonimmigrants
described in INA §/ 101(a)(15)(T) [victims
of trafficking]. '

o INA § 212(d)(14)| — A specific waiver
provision for those ' nonimmigrants
described in INA §| 101(a)(15)(U) [victims
of criminal activity]
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Lesson 2: Ientify INA §212
Inadmissibility Grounds and Waivers

Common Forms Used to Adjudicate Waivers
« Fom H601, Apphc ation for Waher of Grounds of Inadmisaibdity

ldentify Forms

i Adjudicate
« Form 1501A, Applcation for Prowsional Uniawhul Presence Waiver i

« Form 1602, Application by Refugee for Waiver of Ground of
Exchudabifty

B
+ Form 1212, Appiication for Permission to Reapply for Admission into the [
Urited States Alte Deportation or Removal i

Identify Forms Used to Ad]

Common Forms Used to Adj

judicate Waivers

udicate Waivers

Most waiver applications are filed on the Form I-

601, Application for Waiver
Inadmissibility.

Qf Grounds of

Form I-601A, Application for Provisional

Unlawful Presence Waiver,
immediate relatives to reque;
unlawful presence waiver un
212(a)(9)(B) and 8 C.F.R. §
departing the United States t
iminigrant visa interviews.

A refugee seeking to adjust

files a request for a waiver u

. Application by Refugee for
Excludability.

s available to certain
st a provisional

der INA §

212.7(e), before

o attend their

status under INA § 209
sing the Form 1-602,
Waiver of Grounds of"

Permission to reapply for admission after removal

is filed on the Form 1-212, A
Permission to Reapply for A
United States After Deporta

[The Form I-212 involves m
technical jurisdictional issue
personnel should always be
application for a benefit alsc
212.]

b

\pplication for
\dmission into the
tion or Removal.

any complicated and
s, and supervisory -

notified if an ‘
» involves a Form I-
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Lesson/Topic 3: Identify Grounds of Deportability under INA § 237

Lesson 3 Identify grounds of deportability under INA § 237
Introduction

Lesson 3: Identify the Grounds of

Deportability under INA § 237

+ A § 237(2{ 1A} - Inadmissbie afiens t time of entry or
adustrnest of status

« 1A § 237(2){1)(B) - Present in vialation of taw

+ A § 297(a1NC)) - Nomimmigrant status violaors

+ NA § 237(a{1XC)) - Violatars of condiions of entry

+ NA § 237(aX1XD)i) - Termination of canditional permanent
residence

Now we will furn our attention to the grounds of
deportability under the law. All of the grounds
of deportability are found in INA § 237.

During this lesson, we will:

Describe INA § 237(a)(1)(A) — Inadmissible

* IR SETERINEN -Smeky aliens at time of entry or adjustment of status

sz

Servions

Describe INA § 237(a)(1)(B) — Present in
violation of law

Describe INA § 237(a)(1)(C)(i) — Nonimmigrant
status violators

Describe INA § 237(a)(1)(C)(ii) - Violators of
conditions of entry

Describe INA § 237(a)(1)(D)(i) — Termination of
conditional permanent residence

Describe INA § 237(a)(l)(E)(i) — Smuggling
Describe INA § 237(a)(1)(¢) — Marriage fraud

Lesson 3: Identify the Grounds of
Deportability under INA § 237

» INA § 237(a)1)(G) - Marriage fraud

» NA § 237(a)(2KANT) ~ Crimes invoiving moral turpitude

« INA §237(a)X2XA)8) ~ Multiple criminal comvictions

+ INA § 237(a)2)AX) - Aggravated felonies

» NA § 237(a)(2)AYW) - High speed fight

+ INA § 237(aN2NA)v) - Falwre to register 85 3 sex offender
* INA §237(a)2)(B)(i) -~ Cortrolled substances comaction

+ INA § 237(aX2)(B) ) - Drug Abusers and Addicls

Gz

Describe INA § 237(a)(2)(A)(i) — Crimes
involving moral turpitude

Describe INA § 237(a)(2)(A)(ii) — Multiple

criminal convictions

Describe INA § 237(a)(2)(A)(iii) — Aggravated
felonies

Describe INA § 237(a)(2)(A)(iv) - High speed
flight |

Describe INA § 237(a)(2)(f‘)(v) — Failure to
register as a sex offender |

Describe INA § 237(a)(2)(B)(i) — Controlled

substances conviction |
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~ Describe INA § 237(a)(2)(B)(ii) - Drug Abusers
and Addicts

Lesson 3: Identify the Grounds of
Deportability under INA § 237

» INA § Z3T18X2C) - Certan freamm afenses

« INA § Z37(a)(2)D) - Miscelaneous crimes

. mm(axzxam-wmm,mwm

Describe INA § 237(a)(2)(C) — Certain firearm
offenses . |

|
Describe INA § 237(a)(2)(Di) — Miscellaneous
crimes i

Describe INA § 237(a)(2)(E:)(i) - Domestic
violence, stalking and child abuse

« INA § 237(a){2)(EXE) - Violators of protection orders

+ INA § 237(a)2)F} - Trafficking

« INA § Z37(2)3)A) - Change of address

« INA § 237{a)(3)B) ~ Faure to registes or fasificaion of
documents _

@iz

Describe INA § 237(a)(2)(E)(ii) — Violators of
protection orders |

i

!
Describe INA § 237(a)(2)(F) — Trafficking

!
Describe INA § 237(a)(3)(A) — Change of
address

Describe INA § 237(a)(3)(l}) — Failure to register 5
or falsification of documents

|

Describe INA § 237(a)(3)((f) — Document fraud

Lesson 3: Identify the Grounds of
Deportability under INA § 237

+ INA § 287(33C) - Document fraud

« NA § 237(a)(3)D) - Falsely claiming ciizenship
« INA § 237(a){4) - Securty and relzted grounds

+ DA § 237(a)5) - Pubkc charge

« INA § 237(aBYA) - Urbawhd voters

Describe INA § 237(a)(3)(D) — Falsely claiming
citizenship

Describe INA § 237(a)(4) — Security and related
grounds

Describe INA § 237(a)(5) - Public charge

@z Describe INA § 237(a)(6)(A) — Unlawful voters
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| Lesson 3: Identify the Grounds of
Deportability under INA § 237
INA § 2714 - adissbl t me o ety o ausmen
of stahus
"My gen who at the time of entry o adustment o Stz
by el istng a schiime s oot
+ Depedent onNA § 212 inadmissbity ground
« specify the [NA § 212 ground on NTA

* Referenced ground musthave been in existence a2 time of
entry or adstment

was witin one o maref e casses o abns ratmissdie . i}

Describe INA §

237(a)(1)(A) -
Inadmissible
at Time of
Entry or
Adjustment of
Status

(Lesson
Content)

Describe INA § 237(a)(1)(A) — Inadmissible at
time of entry or adjustment of status

INA § 237(a)(1)(A) — Inadmissible at time of en
or adjustment of status

“Any alien who at the time of entry or adjustment

- of status was within one or more of the classes of
aliens inadmissible by the law existing at such time

_ isdeportable.” INA § 237(a)(1)(A).

~ This is the only deportable ground dependent upon .

the grounds of inadmissibility of INA § 212(a).

The INA § 212 ground being referenced must have
been a ground of inadmissibility at the time of
entry or adjustment.

The ground of deportablllty in the NTA must
specify the ground of madmlssnblhty under INA §
212(a) in the charge.

Lesson 3:,Identify the Grounds of
 Deportability under INA § 237

INA § Z37(a)1)A) - nadimissble at time of eny of adjustment
of status

* NTA Examgle: .

» Soction 37X KA} of the tmmigration and Nationaity Act (Act) 83
amended, in that 2t the time of entry of adjustiment of status, you
weso within one o more of the classes of aliens madmissible by the
tow existing ot such time, fo wit: purssant & INA Section
2HA)THAN) of the knmigration and Nationality Act {Acf), @
amended as any afien who & pat in possession- of a vaiid

unexpired lmunigram viss .. . or other valld entry document

Describe INA §
237(a)(1)(A) -
Inadmissible
at Time of

. Entryor

Adjustment of
Status

(Lesson
Content)

Describe INA § 237(a)(l)(A - Inadmnssnble at
time of entry or ad]ustment of status

<

INA § 237(a}(1XA) — Inadmissible at umc of en

or adjustment of status
Example of NTA allegattons and charge for this

ground of deportability:

ALLEGATIONS:

1. You are not a citizen or| national of the United
States;

2. You are a native of __|

.
b

3. You were admitted to
on or about

and a citizen of

the United States at
asa ;

4. On or about _, your

status was adjusted to

that of lawful permanent resident, as the unmarried

son of a lawful permanen
immigrant visa petition filed

resident, based on an
on your behalf by

AILA Doc. No.
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" unexpired immigrant visa .

5. At the time of your adjustment of status, you
were married to - , andtherefore were not the
unmarried son of a lawful permanent resident.

CHARGE:

Section 237(a)(1)(A) of the Immigration and
Nationality Act (Act), as amended, in that at the
time of entry or adjustmen't of status, you were
within one or more of the classes of aliens
inadmissible by the law existing at such time, to

wit: pursuant to INA Section 212(a)(7)(A)(i) of the

Immigration and Nationality Act (Act), as amended
as any alien who is not in|possession of a valid

document required by this Act. :

Note: If it could be estal(lished that the alien
had deliberately ‘conceal?d the marriage in

" order to gain the immigration benefit, then there

~ to support such a ground.

would also be a possible charge under INA §
237(a)(1)(A) - 212(a)(6)(C)(i) for fraud or willful
misrepresentation of a material fact. :

The marriage would be a material fact because
there is no immigrant'claslsi_ﬁcation available to
a married son of a lawful permanent resident..

Additional factual allegations would be needed

Lesson 3:Identify the Grounds of
Deportability under INA § 237

INA § 237(a)(1)(B) - Present in Viokation of Law

-m .

+ *Any alien who is present in viokation of the Act or any other
o of the Urdted States, or whase nonimmigrant visa (o
ohes documentation authorizing admissionin the Urited
States a5 @ novimmigrand) has been revoled under [NA §
21(1) ts deportable.”

« Applies when nanimmigrant’s visa revoked woer A §2217)
« Typicaly used for normairants who have overstayed the

period of their admission.

s

Describe INA §
237(a)(1)(B) -
Present in
Violation of

Law

(Lesson
Content)

- Violation of Law

.nonimmigrant. visa (or

Describe INA § 237(a)(1)(B) - Present in

INA § 237(a)(1)(B) - Present in Violation of Law

“Any alien who is present in violation of the Act or-
any other law of the United States, or whose
other documentation
authorizing admission into |the United States as a

~ nonimmigrant) has been revoked under [INA §

221(1)] is deportable.” INA § 237(a)(1)(B).

Applies when. a nonimmig'rant’s' visa has been
revoked under INA § 221(i) [Secretary of State

AILA Doc. No. 15082634. (Posted 8/26/[L5)
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may revoke a nonimmigrant visa].

This charge is used

most typically for

nonimmigrants who have overstayed the period of

their.admission.

Lesson 3 Identify. the Grounds of
Deportability under INA § 237

INA § 237(a) INCY) - Nonimemigrant status vielators

+ Statute:

» ‘Any alien who weas admitted 25 a nonimmigrant and who
s fadld to maintain the norémmigrant status in which the

1258 of this e, orto cmﬂ;vrlhme condtions of any

alien was admitted or to which & was changed under section

i Describe INA §
- 237(a)(1)(C)(i) -
i Nonimmigrant -
- Status

| Violators
[ (Lesson

E Content)

Déscribe INA § 237.(a')(1)(C)(i)\- Nonimmigrant

status violators

INA § 237(a)(1).(C)(i) -_Nonimmigrant statﬁs

violators

“Any alien who was admittled as a nonimmigrant
and who has failed to mamtam the nonimmigrant

- status in which the alien was admitted. or to which

it was changed under section 1258 of this title, or to
comply with the conditions|of any such status, is
deportable.” INA § 237(a)(1)(C)(i).

Lesson 3 Identify the Grounds of
Deportability under INA § 237
INA § 237(a)(1)(CHi) - Nonimemigrant status viokators

» Examples inchude:
+ Nonimmigrant visitor who works withoud employment authorization
» Noommigrant student who fals to maintain 2 cowrse of study
+ Nonimmigrant warker who abandons employment

+ Nomimmigrant who is incarcetated and cannok pursue
novimmiyant status

"+ Nonimmagrant comdcted of a cime of éolence fr which a
sentency of more than one year may be imposed

* Awilltd e to provide i and bt inormation to USCIS,
ICE and CBP [does nat require matesiafty]

| @z

i Describe INA §
L 237(a)(1)(C)(i) -

¢ Nonimmigrant -
i Status
| Violators

(Lesson
t Content)

Describe INA § 237(a)(1)(C )(1) Nommmlgrant

status violators

INA § 237(a)(ANC)1) - Noninunigl;agt status

violators

- Examples include:

. Nonimmigrant visitor who works without
employment authorization

o Nonimmigrant student who fails to maintain

a course of study

¢ Nonimmigrant
employment

worker who abandons

\

o Nonimmigrant wha is "incarcerated (and

cannot pursue nonimmigrant status)

o Nonimmigrant conyicted of a crime of
violence for which a sentence of more than

one year may be i

pposed is in violation of

status. 8 CF.R. § 214.1(g)
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Also includes a willful failure to provide full and
truthful information to USCIS, ICE and CBP [does
not require materiality].
Lesson3:dcntify the Grounds of . Describe INA§ Describe INA § 237(a)(l)(C )(ii) — Violators of
Deportability under INA § 237 p 237(a)(INCNiD)  condition of entry
INA § 207(a)1)C)E) - Vioators of conciion of entry § - Violators of : ‘
- State ¢ Conditionof  INA § 237(a)(1)(C)(ii) — Violators of condition of
» "Any afien whom the Secretary of Health and Human Entry
Sexvices certiies hes taied to comply wih terms, it entry
m"ﬁm P v o (Lesson .
st sl ofirsimposdrsednteat Content) “Any alien .whom Fhe Secretgry of Health apd
v i S22 S 1 Human Ser\flf:es certifies has failed to com_ply with
Reires mmmﬁ' ’ it prened o camgy terms, conditions, and con?rols that were imposed
conti under [INA § 212(g)] is deportable.” INA §
- 237(a)(1)(C)(ii). '
: This subsection is for violations of conditions
imposed related to health |waivcrs under INA §
-212(g). It relates to persons granted waivers with
communicable  diseases/physical or mental
disorders. '
Use of thlS ground of ldeportability requires a
certificate from HHS that|the person failed to
comply with the set conditions.
Lesson 3 ldentify the Grounds of ~ |§ Describe INA§  Describe INA § 237 (a)(1)(D)(i) - Termination
Deportability under INA § 237 i 237 (a)()(D)i)  of conditional permanent residence
i - Termination
Bl § 207 K1) Temon o contior pemaret | OF Conditional INA § - 237 (a)(1)(D)() — Termination of
S ’ : Permanent conditional permanent residence
= ' i Residence
» "Any afien with permanest resident status on a conditionat i o
e orems B (Lesson “Any alien w1th permanent resident status on a
G i DA S264 ety vcntiond | Content) conditional basis under [INA § 216] (relating to
mmcmm)mmmmmmm conditional permanent resident status for certain
under Schrespectie sectin’s eporabl” alien spouses and ‘sons and daughters) or under
-[INA § (relating to conditional permanent resident
status for certain alien entrepreneurs, spouses, and
children) who has had such status terminated under
such respective section is deportable.” INA § 237
@M)D)@.
This section relates to the tehnination of CPR
Page | 122
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[ status conferred under INA § 216 (spouses, sons,
daughters) ~ and INA § - 216A
(entrepreneurs/spouses/children). :

It is used if CPR status has been terminated by
USCIS. ’ '

| DescribeINA§ Deseribe INA § 237 ()1)(D)G) - Termination

i 237 (a)(1)(D)(ii) o conditional permanent residence
. — Termination

i of Conditional INA § 237 (a)1XD)(i) — Termination of

§ Permanent conditional permanent residence
. Residence ' '

" (Lesson  INA §237(a)(1)(D)(ii) provides an exception if the

Lesson 3: dentify the Grounds of
Deportability under INA § 237

MNA § 237 (@ DW) - Temmamn of conditionad permanent
residence
+ INA § 237(a)(1)(D){) provides an exception if afien gmnted
waver under INA § 218(c{4)

*INA §218(cx4)prm3wmmhrcmwubletu
comply with jomt petiion requirements under INA § 216(c){1XA)

+ Extreme hardship i remaved of
 Etend s et bt e oty soee | 1 ! Content) alien has been granted a waiver under INA §
ot 216(c)(d). N

INA § 216(c)(4) provides three waiver options to a

CPR who is unable to comply with the

requirements of filing a joint petition to remove the
. conditions on residence under INA § 216(c)(1)(A):

a. Extreme hardship ﬁould .result if alien is
"~ removed, or o

b. Alien entered into the qualifying marriage

~in good faith, but the marriage was-

B , terminated other than due to the alien’s
o fault, and the alien was not at fault in failing
to: comply with |the joint petitioning

requirement, or

c. Alien entered into the qualifying marriage
in good faith, but alien spouse or child were
battered or subjected to extreme cruelty by
the USC/LPR petitijfning spouse during the
marriage, and the CPR was not at fault in
failing to comply with the joint petitioning
requirement.

d. The alien meets the requirements under
section 1154(a)(1)(A)(iii)(IT)(aa)(BB) of
this title and following the marriage
ceremony was battered by or subject to
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extreme cruelty perpetrated by the alien's -
intended spouse and was not at fault in
failing to meet the requirements of

paragraph (1).

Describe INA§ Describe INA § 237 (a)(1)(E)G) — Alien

Lesson 3: dentify the Grounds of

Deportability under INA § 237 E 237 (a)(1(ENi) Smuggling
VA § 237 (s 1XEX) - Aben Smugging i - Alien . . . .
© St ~ i Smuggling INA § 237 (a)(1)(E)(1) — Alien Smuggling
* "Any alien who {prior to, ai the time of, or withen 5 years of b
’ M&W@%ﬁﬁ?ﬁu 4 (Lesson “Any ali h 3 the ti f ithin 5
rpth ke rimphesiivag f  Content) ' y alien who (prior to, at the time of, or wi

years of any entry) knowingly has encouraged,

" induced, assisted, abetted, or aided any other alien
to enter or try to enter the U.S. in violation of law is
deportable.” INA § 237 (a)(1 )(E)().

Lesson 3: Identify the Grouads of

Describe INA§ Describe INA § 237 [(a)()(E)() — Alien
Deportability under INA § 237 | |

| 237 (a)(1)(ENi) ~ Smuggling

L — Alien |
A § 237 (BXYE) - ben Sogging {  Smugglin INA § 237 (a)(1)(EX{) ~ Alien Smuggling
« INA § 237(a)(1YENS) provides exception i fmited circumstances 9giing INA§ 27 (a1 1= Allen Smugelin
1oa pause, paren,Sn o g o o 5558 ¢ (Lesson
DA SO s v g I Content) - INA § 237(a)(1)(E)(ii) provides an exception in
 Fa retgionstiphad o exst e of sugging ‘ very limited circumstances for smuggling a spouse,

» Waiver only adiudicated inthe context of removal proceedings

parent, son or daughter prior to 5/5/88. To qualify
for this exception, the alien must be eligible
immigrant under INA § 210/or INA § 245A. '

INA § 237(a)(1)(E)(iii) provides a waiver for |
smuggling one’s spouse, parent, son or daughter
and no one else.

o The familial relationship had to exist at the
time of smuggling.

e Note: this waiver|is adjudicated in the
context of removal proceedings, and not by
USCIS.
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l- Describe INA§ Describe INA § 237(a)(1)(G) Marriage Fraud
k 237(a)(1)(G) -
¥ Marriage - INA § 237(a)(1)(G)(i) — Marriage Fraud

| Fraud

Lesson 3: Identify the Grounds of
Deportability under INA § 237
iNA § 237(@K1XGYD) ‘-Marriage Frawd .

* Satute:
+ *An aiien shall be considerad Lo be deportable as having procured a

“An alien shall be considered to be deportable as
s ot dcaision by .. b U] E (Lesson having procured a visa or ofher documentation by
)ty i .. pocrd bt [ CONTENE) fraud (within the mealning of [INA §
mamiage erered il los than 2 yeas i 1o such sdissn . 212(a)(6)(C)(1)]) and to be in the United States in
violation of this Act (wilngn ‘the meaning of

subparagraph (B)) if-- '

* fand) 2 years [shee] any admission .. [ho maniage is)judcialy [
annudled of terminated, unless the alien establishes tothe
satistaction of the Attomey General that such mamage was not
contracted for the purpose of evading any provisions of the

immégration lewsor .. ." )

- (i) the alien obtains any admission into the
o | United States with an immigrant visa or
other documentation |procured on the basis
of a marriage entered into less than 2 years
“prior to such admission of the alien and
which, within 2 yezl!rs subsequent to any
admission of the alien in the United States,
shall be judicially annulled or terminated,
unless the alien | establishes to the
satisfaction of the Attorney General that
such marriage was not contracted for the
purpose of evading lany provisions of the
immigration laws, jor . . ”_INA §

237G

i Describe INA§  Describe INA § 237(a)(1)(G) — Marriage Fraud
 237(a)(1)(G) - . .
f Marriage To summarize, an alien is deportable for fraud
¥ Fraud under INA § 237(2)(1)(G)(i)/if:

Lesson 3: Identify the Grounds of
Deportability under INA § 237
INA § 287(a{1)G)) ~Mamiage Fraud
» Deportable under INA § 237(aXTXGXD H ...
. mmzmmu;ummgemmz
mwtamem ission, . y N ‘ .
et Rt comoto sl | (Lesson o thealien obtained admission on the basis of
evading mmigraon aws. | Content) a marriage less than 2 years old at the time

+Preirpion  marag e, i iy et resgion. | of admission, and

Sz . 3 e has that marriage terminated wnhm 2 years
E———— of entry/admission | i
e ' unless the alien establishes that such
~ marriage was not contracted for the purpose
of evading any provisions of the
immigration laws.

There is a presumption of marriage fraud, but the
alien may rebut that presumption.
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Lesson 3: Itify‘the Grounds of ?:S(C;i(l;?(gm § Describe INA § 237(a)(1)(G) —Marriage Fraud
e ¢ 237(a - ' : ,

Dep()ﬂablhty under INA §237 | Marriage ) INA § 237(a)(1)XG)(ii) — Marriage Fraud

INA § 207 NG - Mariage Fraud ‘ " Fraud -

« St . - “(i1) it appears to the satisfaction of the Attorney
« i) it appears o the satifaction of the Atiomey i (Lesson General that the alien has failed or refused to fulfill
General hat the alien has faled or efused ofut e it ien's-mati ich i i
s v spesnat ichinte pnontte. | Content) the alien's marital agreement which in the opinion
Attomey General was made forthe pupose of of the Attorney General was made for the purpose
procuing the afien’s admission as an immigyant’ of procuring the alien's admission as an

» DHS hes burden ofproof immigrant.” INA § 237(a)(1)(G)(ii).

» Consut OCCpriorfo lodging charge . . ’

‘ Before using the marriage /fraud charge, consult
(= with USCIS counsel.

ICE counsel may also become involved, as ICE

will have the responsibility of establishing the

charge in Immigration Court

Lesson 3: dentify the Grounds of

Deportability under INA § 237 | 237(a)(1(C) -

+ whether aben entered the marmiage forthe purpose o

marriage, or

| Describe INA§ Describe INA § 237(a)(1)(G) - Marriage Fraud
‘ Marriage INA § 237‘3!‘ 1 NG! — Marri agec Fraud

Mmliﬂg:)m Frd Fraud What is marriage fraud? The intent of the parties at
' i (Lesson " ihcenti : ‘ ~onsider:
« Inten o paties atincepton of mariage contols 1 (Content) Inception of marriage controls. We must consider:
+ s considr , s ‘ . . S
+ hethrpaties tended to esabih e tgeter henthey o whether the parties intended to establish a
enterd marige of life together when they entered the

o whether the alien entered the marriage for
the purpose of evading the immigration
laws.

Lesson 3: Identify the Grounds of Describe INA § - Describe INA § 237(a)(1)(G) — Marriage Fraud
1 E 237(a)(1X(G) - R

Deportability under INA § 237 ] Mar(ri;(g;( ) INA § 237X 1XG) — Marriaze Frand
A § 237(2H1XG) - Mariage Fraud £ Fraud . N o '

+ Inesigaon usualy equed o gather encugh evidence 4 An investigation is generally required to gather
« Eidence  imestoation methadscaninchte: (Lesson - enough evidence to sustain this charge - of
St it e | Contenl) — geportability,

contemporanequs documentation 4 ‘ '

+ Camputrize checks regardng motot vk, estences Evidence and investigation methods to sustain -
* Reparts ortestimony regarding st vists (bed checks) . . .

« Svom stemertstanscrpts ofterviews fothes pates marriage fraud can include, but are not limited to:
@Eﬁm o Statements from the alien and spouse

o “Substantial circumstantial  evidence,”

including contemporaneous documentation
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 Computerized checks regardmg motor
vehicles, residence -

. Reports or testimony regarding site visits
(bed checks)

e Sworn statements | or transcripts of
interviews of other parties -

| DescribeINA§ Describe INA § 237(a)(2)(A)()) - Crimes .,

Lesson 3: dentify the Grounds of \
i 237(a)2)(ANi)  fnyolving Moral Turpitude

Deportability under INA §237

N ' - Crimes . o

N “ememmlin® B Involving INA § 237(a)(2)(A)(i) — Crimes Involving Moral
. | Moral  Tumitude

+ ) comictedola [CMT) commitedvitinfeeasrto. [ 1UPPitude

the casedl an dien provided lawhul « .

mgﬁ*m“‘mi’:"saj“fmw i (Lesson Any alien who-

-(ﬂ)scmﬁdaamtwﬁuhasaﬁaudmmu Content) D i ict d f . : lvi al
et mo e . B o i (I) is convicted of a crime involving mor:

turpltude committed within ﬁve years (or 10 years
in the case of an alien prowded lawful permanent

resident status under [INA § 245(])]) after the date
of admission, and

-mmofcmmmuem;maiwwsm

(I is convicted of a crime: flor which a sentence of
one year or longer may be imposed, is deportable
INA § 237(2)(2)(A)(1).

- The commission of the crime must be within 5
~ years of the alien’s last adnmsswn conviction can
be at any time. :

The discussion of which crimes are CIMTs is found
above under INA § 212(@)(2)(A)D)(D).

INA § 245(@) refers to| informants under §
101(a)(15)(8)@)-. '
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Lesson 3: dcntify the Grounds of
Deportability under INA § 237
» INA § 237(a)(2){A)i) ~ Multiple criminal convicions

« Statute:
» "Any afien who &t any ime after admission s convicted of

two or more crimes involving moral turpitude, not arising out

| 237(a)(2)(A)(ii)
i -Multiple
'1 Criminal

i Describe INA§ Describe INA § 237(a)(2)(A)(ii) -

Multiple
criminal convictions
INA_§ 237(a)(2)(A)ii) L Multiple criminal
convictions

“Any alien who at any time after admission is

Lesson 3: Identify the Geounds of

Deportability under INA § 237
INA § 237(a){2)(A)i) - Aggravated Felony
+ Stante:
Anyaﬁencmtedafmmamdfdmwatanym
after admission is deportable.”
» NTA charge shouid reference applicable subpart of aggravated
felony defirdion ,
‘Emﬂ*‘ .
Section 237(a}{2)(A)) of the tmmigration and Natienafty Act
(Aet), a5 an alien who is corvicted of an aggravated felony o

any time after admission, bo wit: INA § 101(a}43){B) = licit
trafficking in a controlled substance.

gz

B 237(a)2)A)ii)

i - Aggravated
i Felony

;" (Lesson
i Content)

Note: The specific subsecti

Felony

of a singe scheme of crimina misconduct, regardless of l (Lesson
e Content) convicted of two or more crimes involving moral
+ Crimes canbe recorded in same comicton ecord i turpitude, not arising out of a single scheme of
« Mutipe courts compleed a iferent tmes/dffernt victims  * criminal misconduct, rega;rdless of whether
» o pastcular criminlsenence reqired \ confined therefor and regardless of whether the
@‘ﬁ.ﬂ& convictions were m a smgle trial, is deportable.”
This applies to any alien conﬁcted of 2.or more
CIMTs after admission, but those crimes cannot be
part of a single scheme of mlsconduct
The crimes can be recorded jin the same conviction
record (multiple counts completed at different
times/different victims). |
No particular cnmmal senterrce is required.
i Describe INA§ Describe INA § 237(a)(2)(A)(iii) - Aggravated

INA § 237(a)(2_)(A)(iii) — Aggravated Felony

“Any alien convicted of an aggravated felony at

any time after admission is

deponable.”

When lodging this chargevon an NTA, the charge

should reference the subp

of the definition of

aggravated felony found at|INA § 101(a)(43) that
renders the alien an aggravated felon [INA §§

237(a)(2)(A)(iii) — 101(a)(4:

Sample NTA chdrge:

Section 237(a)(2)(A)(iii) o
Nationality Act (Act), as an
of an aggravated felony
admission, to wit: INA §
trafficking in a controlled sy

)]

f the Immigration and
alien who is convicted

101(a)(@3)(B) — illicit
bstance.

at any time after

AILA Doc. No.

15082634.
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should be Iisied.

. Describe INA§ Describe INA § 237(a)(2)(A)(m) Aggravated
& 237(a)(2)(A)iii) Felony

Lesson 3: Identify the Grounds of
Deportability under INA § 237

INA § 101(2)43) Aggravated Felony Defiiton 5 - Aggravated
- Compite st paticpant gude. Examples inchde: . Felony INA § 101(a)(43) — Aggravated Felony Definition
» Wurder, rape, o sexual abuse of  minor g : A ' , .
« [icit trafficking in a controlied substance 9 . . . s .
o e s 18080 s 6 aricn B (-ESSON List of Aggravated Felony convictions found in the
ferm of imprisonment a least one year ) Content) definition at INA § 101(a)(43): '
« Defirdtion appies to: ’ :
» State or Federal comictions entered 2t any e, and

g lons o e o et s (A)  Murder, rape, or sexual abuse of a minor

(B) Illicit trafficking in a controlled substance

(C) Ilhcit trafﬁéking_ in firearms or destructive -
' devices, or in explosive materials _
(D) Laundering of monetary instruments if the |
amount of funds exceeded $10,000
(E)  Explosives and firearms offenses
(F) Crime of violence, as defined in 18 U.S.C. §
16, for which the term of imprisonment is at
least one year
(G)  Theft offense (including receipt of stolen
' property) or a burglary offense for which
the term of 1mpnsonment is at least one
year
(H)  Demand for or receipt of ransom |
(D  Child pomography
() Racketeer influence comipt organizations
(RICO) offenses jor certain gambling
offenses for which a term of imprisonment
of one year or more may be imposed
(K)  Crimes relating to prostitution businessés,
" transportation for| the purpose of
prostitution, and crimes relating to peonage,
Page | 129
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™

slavery,  involuntary
trafficking in persons

servitude, and

. Offenses related- to national defense

information, disclosure of classified
information, sabotage, treason, protection of
identity of undercover intelligence agents

Offense involving fraud or deceit in which
the loss to the victim(s) exceeds $10,000 or
tax evasion in which the revenue loss to the
Government exceeds EIO',OOO

“An offense felating to :alien smuggling

(includes harboring and transporting), with
an exception for an offense committed

- solely for the purposfe of aiding the alien’s

- spouse, parent, or child and no one else

(0)

®)

Q

®)

* felony conviction

An offense of illegal entry or reentry after
deportation/removal based on an aggravated

An offense in violation of 18 U.S.C. § 1543
(falsely making, forging, counterfeiting,
mutilating or altering a passport), or an

offense described in 18 U.S.C. § 1546(a)

(relating to document fraud), for which the
term of imprisonment is at least twelve
months [exception 'pr|ovided for commission
of offense to assist the alien’s spouse,

- parent or child and no one else]

An offense relating to failing to appeér to

serve a sentence, if the underlying crime is
of imprisonment of

punishable by a term
five years ormore |

" An offense relating to commercial bribery,

counterfeiting, forgery, or trafficking in
altered Vehicle Identification Numbers for

** which the term of imprisonment is at least

()

one year

An offense relating to obstruction of justice,
perjury or subornatian of perjury, or bribery
of a. witness, for| which the term of
imprisonment is at least one year

AILA Doc. No. 15082634.. (Posted 8/26/15)
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- offenses in violation of Sta

(T)  An offense relating t
answer to a felony ch

by a term of imprisoxrment of two years or

more

(U)  An attempt or éonS]
offense described in |

- m
* The Aggravated Felony

convictions entered at any
violations for which the term

o failure to appear to
arge that is punishable

piracy to commit an
INA § 101(a)(43)(A)-

definition applies to
te or Federal law for
time, and to foreign
of imprisonment was

completed within the previous 15 years.

immigration checkpoint).

Note: There is no corresponding gfound of
inadmissibility under INA §|212(a) for conviction
. of an aggravated felony. | ‘
Toowon 3. Jently e Gromdsof | 2ll)?':z_;'crlbe INA§ glt;s:;ibe INA § 237 (a)(2)(A)(iv) - High Speed
11 . :, ) g ‘
Deportability under INA § 237 L (a)(2)(A)v) - ,
INA §237(aKHAY) i S Figt i High Speed INA § 237(a)(2)(A)(iv) — High speed flight
.o : Flight . :
'mxﬁgmﬁmﬁ e L : “Any alien who is convicted of a violation of
checkgeid) s cpotate f (Lesson section 758 of Title 18 (relating to high speed flight
»Fedral coicion eqed nder 18USC. §758 i Content) from an immigration checkpoint) is deportable.”
Sascntmin g senn’ ; INA § 237(@)2)(A)(iv).
« Wy be waived by pardon under INA § 237(aK2)v)
| This ground requires a conviction for a violation of
18 U.S.C. § 758 (relating to |high speed flight from

It only applies to federal convictions for high speed

758.

flight and only those prosecuted under 18 U.S.C. §

Although it ‘does not apply to state convictions for

flight, a state conviction

may constitute an

aggravated felony under andther provision of INA

the sentence imposed.

Note: - An alien is not

~ § 101(a)(43) depending on fthe circumstances and

removable under the
deportation grounds covering: :

e crimes of moral turpitude,
¢ multiple criminal convictions,

AILA Doc. No.
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. aggravatéd felony or |
¢ high speed flight

if a pardon is granted by the President of the United
States or a govemor of a|State. See INA §
237(2)(2)(vi). '

Lesson 3: Identify the Grouads of . | Describe INA§  Describe INA § 237 (a)(2)(A)(v) - Failure to
Deportability under INA § 237 i 237 (a)(2NA)V)  Register as a Sex Offender ,
MA S 22U -Fee o RegsrasaSex Onder~ [IE Fa_'lure to ‘ A
come R Registerasa  INA § 237(a)(2)(A)(v) — Failure to Register as a
'm;.wmumusecwwamws Sex Offender Sex Oﬂ'ender
« Apples ony o edera comictions under 18USC. § 2250 (Lesson : .
Samconkiom bl pRgead i Content) “Any alien who is convicted|under section 2250 of
| Title 18:is deportable.” INA § 237(a)(2)(AX(V).
@z . This ground applies only to Ifedera.l convictions-for
s S S failure to register as a sex offender under 18
U.S.C. § 2250.
State convictions do not tng,vfer deportablhty under
thls ground
Lmson‘:ldentify the Grounds of ' Describe INA§ ' Describe INA § 237 (a)(})(B)(l) - Controlled
Deportability under INA § 237 23(; (az(an&(') substances conviction
, i — Controlle
M SBTAAEN- Conmledssameseomicsn B < ibstances INA § 237(a)(2)(B)(i) — Controlled substances
« Stute: B / ’
"y s who at ny e e aisentas ben i conviction conviction
comvcted of a viokation of {or 3 consprracy or attempt to i
e o e ” | (Lesson Cwa .
e e o ok 1y ot | Content) Any alien who at any tmlle after admission has
e e e d 0o ‘ been convicted of a violation of (or a conspiracy
+ Lstof conrled substaees found 1 21U . §812 ~or attempt to VlOlate) any iaw or regulatlon of a
' State, the United. States, ’or a foreign country
relating to a controlled substance (as defined in
section 802 of Title 21), other than a single offense
involving possession for one's own use of 30
grams or less of marijuana, is deportable.” INA §
237(2)(2)B)().
~ This ground includes state, federal or foreign
country convictions.
It also includes conspiracy and attempt offenses.
The term ;‘controlled suthance” is defined by
section 102 of the Controlled Substances Act (21
U.S.C. § 802). The schedules (lists) of controlled
| Page | 132
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Lesson 3: Identify the Grounds of
Deportability under INA § 237
INA § 237(a){2)BYE) - Drug Abusers and Addicts
« St
adrug ahuser or addict is deporiable.”
» ‘Aidict” means any person. -

o endanger public morals, heakh, safety, or welfare, or
« who s or has been so far addicted to use of suchhabit-

with reference to his or her addiction
-Ndcuw‘vctimm:efti’tateéqﬁed

» "My alien who i, o at any e after adrmission has been,

» who habitualy uses any habd-forming narcatic drugs so as

forming narcotic dugs as to have lost power of sef-control

k

@u ;.
3

i

: !

| Describe INA §

237 (a)(2)(B)(ii)
— Drug
Abusers and
Addicts

(Lesson
Content)

Describe INA § 237 (a)(2)(B)(ii) — Drug Abusers
and Addicts

INA § 237(a)2)B)i) - Drug_Abusers and
Addicts | 1

“Any alien who is, or at any time after admission
has been, a drug abuser or|addict is deportable.”
INA § 237(a)(2)(B)(ii). o

The term “addict” means any person who
habitually uses any habit-forming narcotic drugs
so as to endanger the public morals, health, safety,
or welfare, or who is or has been so far addicted to
the use of such habit-forming narcotic drugs as to
have lost the power of self-control with reference
to his addiction. - '

The burden of proof is upon the government to

establish deportability by| a preponderance of
reasonable, substantial and probative evidence.
Matter of F- S- C-, 8 I&N Dec. 108, 110 (BIA
1958). Reiterated: Burden of proof is upon ICE to
establish deportability by a preponderance of
reasonable, substantial ‘and probative evidence.
Matter of F- S- C-, 8 I&N Dec. 108, 110 (BIA
1958). '

V2

* This ground does not require conviction or HHS

certificate to apply.

Prior to issuing a NTA -charging this ground of
deportability, you should| consult with USCIS
counsel. :

Lesson 3: Identify the Grounds of
Deportability under INA § 237

NA § 237(a){2)C) - Cestain Fiream Offenses
= "Anty alien who 2t any time aiter admissien s comvicted
under any law of purchasing, sefing, offering for sale,
exchanging, Using, owring, possessing, or camying, or of
attempting or conspiring to purchase, sel, offer for sale,

exchange, USe, 0Wn, pOSSESS, 07 Camy, any weapan, part,
or accessory which is a firearm or destructive device (as.

is deportable.”
« No comesponding ground of inadmissibiity

- Gefined in section 924(a) of Titke 18) i viotation of any law

Describe INA §
237 (a)(2)(C) -
Certain Firearm
Offenses

(Lesson
Content)

offering for sale, exch

Describe INA § 237 (a)(2)(C) - Certain Firearm
Offenses

INA § 237(a)(2)(C) — Certain Firearm Offenses

“Any alien who at any time after admission is
convicted under any law of purchasing, selling,
ging, using, owning,
possessing, ‘or carrying, |or of attempting or
conspiring to purchase, |sell, offer for sale;
exchange, use, own, pQssess, Or carry, any
weapon, part, or accessory which is a firearm or
destructive device (as defined in section 921(a) of

AILA Doc. No. 15082634. (Posted 8/26/15)
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Title 18) in violation of any|law is deportable.”

The terms “firearm” and “destructive device” are

defined in 18 US.C. §

weapon (including a starter

designed to or may readily

projectile by the action of an explosive; the frame -

or receiver of any such

921(a)(3)to mean any
gun) which will or is
be converted to expel a

weapon; any firearm

muffler or firearm silencer; or any destructive

device. Note that "antique

firearms"” are excluded

from the definition of "ﬁrelanns.“ The Board has
ruled that if the alien’s defense to the removal
charge concerns whether the gun was an antique,
the issue will be treated as|an affirmative defense
“with the burden on the alien to prove the gun was
an antique. Matter of Merdez—OreIlana 25 I&N
Dec. 254 (BIA 2010). :

This type of criminal offense may also ﬁigger
deportability under theI' aggravated felony

provision at INA §§ 101(a)43)(C) or
) lOl(a)(43)(E)(ii). '
Note: There is no correspondmg ground of
inadmissibility under INA § 212(a) for conviction
, of a firearms offense. |
Lesson T deatify the Grounds of g:_,scrll;e IE:JA § Describe INA § 237(2)(2)(D) - Mlscellaneous
Deportability uander INA § 237 37(a)2(D) - Crimes |
INA § 237(a)2XD) - Miscelaneous Crimes Miscellaneous -
» Saee i Crimes INA § 237(a)(2)(D) — Miscellaneous Crimes .
-mm..,wm‘“uwwalmﬁmyumu
st nsprag g s g (LESSON “Any alien who at any time has been convicted
sediton) of Ttko mumatamdtnmum o fre or more Content) | . . e .
years may be imposed. (the judgment on such conyiction becoming final)
« (i) any offense under saction 871 or 960 of Tke 18; . .
« () pviation of ny prvsion of th My Slcie Senice Ac of, or has been so convicted of a conspiracy or
DS A g e attempt to violate- |
. m“:m of section 1185 or 1328 of thistitle, is depodabls..
(i) any offense under| chapter 37 (relating to

espionage), = chapter 105 (relating to
sabotage), or chapter [115 (relating to treason
and sedition) of Title|18 for which a term of
imprisonment of five; or more years may be
imposed,; |

(i) any offense under section 871 or 960 of

Page [ 135
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~ sabotage, or treason and
- sentence of 5 years or more

Title 18;

(iii) a violation of

any provision of the

Military Selective Service Act (50 U.S.C.
App. 451 et seq.) or| the Trading With the
Enemy Act (50 U.S.C. App. 1 et seq.); or

(iv) a violation of section 1185 or 1328 of
this title, is deportable.” INA § 237(a)(2)(D).

(D)(i) — Covers convictions for espionage,

(D)(ii) — Covers convictions under 18 U.S.C. §§

871, 960 [Threats against
other nations with whom w

(D)(iii) — Covers convictio
Military Selective Service

451 et seq.], or the Trading with the Enemy Act
[S0U.S.C. App. § 1 et seq.].

§§ 215, 278 [departure

purpose]. -

sedition, for which a
may be imposed.

the President; against
e are not at war|.

ns for violations of the
Act [S0 U.S.C. App. §

(D)(iv) — Covers convictions for violations of INA

control violations or

“bringing in or harboring an alien for an immoral

Lesson 3: ldenify the Grouads of
Deportabilty uader INA § 237

INA § 230a}2)EX) - Domestic vislence, stalking and chid
abuse

* Statute:

child abuse, chid neglect, or chid abandonment is
deportable”
» AppBess anly 1o convictions afler September 30, 1896

oL
i
§:z

.+« "Any aSen who at any time after admission is convicted of @
crime of domestic violence, a crime of stalking, or a crime of

Describe INA §

L 237(a)(2)(E)) -
i Domestic
‘4 Violence,

Stalking and

| Child Abuse

(Lesson

Content)

Describe INA § 237(a)(2)(E)(i) — Domestic
Violence, Stalking and Child Abuse

INA _§ 237(a)2)(EX(i) -

- Domestic _violence,

stalking and child abuse

“Any alien who at any ti
convicted of a crime of don
of stalking, or a crime

neglect, or child abandonn
purposes of this clause,
domestic violence’ means
(as defined in section 16 o
Code) against a person cor
former spouse or the persor
whom the person shares a ¢

me after admission is
nestic violence, a crime
of child abuse, child
nent is deportable. For

the term ‘crime of
any crime of violence
[ title 18, United States
nmitted by a current or
, by an individual with
hild in common, by an

individual who is cohabiﬁllg with or has cohabited

yuse, by an individual

AILA Doc. No. 15082634. (Posted 8/26/1
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similarly situated to a spouse of the person under
the domestic violence or family violence laws of
the jurisdiction where the|offense occurs, or by
any other individual against a person who is

protected from the individual's acts under the

domestic or family violen%:e laws of the United
States or any State, Indian tribal government, or
unit of local government. ” INA § 237(a)(2)(E)(1).

18 USC §16 defines a crime a violence as: (a) an
offense that has as an element the use, attempted
use or threatened use of physical force against a

~person or property of another, or (b) any other

offense that is a felony and that, by its nature,
involves a substantial nslk that physical force
against the person or property of another may be
used in the course of committing the offense.

The ground of deponabﬂlty only applies to
convictions affer SeptembeT 30, 1996.

Lesson 3 Identify the Grounds of

i Describe INA §

Describe INA § 237(a)(2)(F)(1) — Domestic

" | 237(a)(2)(E)i) - -
Deportability under INA § 237 o n(1 e);tl)t(: )i) - Violence, Stalking and Child Abuse
e oSO ST ¥ Violence, INA_§ 237()2)(E)i) - Domestic violence,
mﬁm e cineof ence ... Stalking and stalking and child gbuse
irimalpochniinia P | Child Abuse
e v g o ot vaas [ “For purposes of this clause, the term “crime of
yonons woy wesmmmaomreee - (LESSON domestic violence” means lany crime of violence
et i e i i . Content) (as defined in section 16 |of Title 18) against a
o rtgrepin it | person committed by a current or former spouse of
the person, by an individual with whom the person
shares a child in common, flay an individual who is
cohabiting with or has cohablted with the person
as a spouse, by an individual similarly situated to a
spouse of the person under|the domestic or family
violence laws of the jurisdiction where the offense
occurs, or by any other individual against a person
who is protected from that|individual's acts under
~ the domestic or family violence laws of the United
States or any State, Indian tribal government, or
* unit of local government.” INA § 237(2)(2)(E)().
Note that the term “crime of domestic violence” is
specifically defined within the statutory language.
Only convictions fitting within this definition of
‘Page| 137
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“crime of domestic violence” will trigger this
ground-of deportability.

Lesson 3 dentify the Grounds of Describe |N/-\_ § Describe INA § 237(a)(2)(E)(ii) - Violations of \
Deportability under INA § 237 i 237‘(3)(2_)(5)(“) Protection Orders
INA § 237(a}2KE)@) - Violatiens of Protection Orders | ‘ - VIOIat'ons Of . . . . ) .
* Sote -~ R Protection INA § 237(a)(2)(E)(ii) — Violators of Protection
-_:N;aiepma anytime afer admissinisenpied wder. M Orders Orders

a protection order issued by a cowrt and whem the court 3

e e o s, s a1 I (Lesson “Any alien who at any time after admission is

Wi Ssets ceprae” - Content) enjoined under a protection|order issued by a court

| ‘ and whom the court determines has engaged in
conduct that violates the portion of a protection

order that involves protection against credible
threats of violence, repeated harassment, or bodily
" injury to the person or persons for whom the
protection order was issued is deportable.” INA §
237(a)2)(E)(ii). -
i Describe INA§ Describe INA § 237(a)(2)(E)(ii) - Violations of

Lesson 3: ldentify the Grounds of | v
Deportability under INA § 237 237_(3)(2_)(5)(") Protection Orders
DA § 2370DAEXS) - Vit of Pt s | - Violations of - _
e e e e i Protection INA § 237(a)2)(E)(ii) — Violators of protection
e e e [ Orders orders
or chid custody orders of provisions) whether oblained by ' : -
ﬂt\gmh&padul.mwasammmin . . .
e e { (Lesson “For purposes of this clause, the term “protection
» Apples only to viokations committed after September 30, 1896, [iY .. R
: ~ i Content) ~ order” means any injunction issued for the purpose
' of preventing violent or threatening acts of
domestic violence, including temporary or final

orders issued by civil or |criminal courts (other
than support or child custody orders or provisions)
whether obtained by filing| an independent action
or as a pendente lite order in another proceeding.”

INA § 237(a)(2)(E)(ii).

This ground applies only to violations committed
after September 30, 1996. :
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Lesson 3: Identlfy the Grounds of

,; Describe INA §
. 237(a)(2)(F)-

Describe INA § 237(a)(2)(F) -Trafficking

visas, penmits, and other entry documents), is deportable.”

@iz

266(c)] or under secti
Registration Act, 194(

(ii) of a violation o

conspiracy to violate,

Foreign Agents Regis

U.S.C. 611 et seq.), or

Deportability under INA § 237 i
INA § 237(a}2)F) -Yrafficking ; Trafficking INA § 237!3“2 M E [ — Trafﬁcking
omiainiapiesiovolinsnl (Lesson - “Any alien described in [INA § 212(a)(2)(H)] is
. Content) deportable.” INA § 237(a)(2)(F).
INA § 212(a)(2)(ID relates to significant
traffickers in persons. L
Tosson 3. Ldentify the Grounds of ] Describe INA§  Describe INA § 237(a)(3)(A)- Change of
Deportability under INA § 237 - 237(a)(3)(A)- Address
INA § 237(a)3XA)- Change of Address Change of : '
- e i Address INA § 237(a)(3)(A) —Change of Address
« "An abien viho has faed to comply with the provisions [NA i
§ 265 ) is departable, uniess the alien establishes t the i . . .
ey o arewes W (Lesson “An alien who has falled| to comply with the
« Mers reqund orepon s chnge o atressitin 0as B Content) provisions of [INA § 265] is deportable, unless the
- alien establishes to the satls‘factlon of the Attorney
General that such failure was reasonably excusable
or was not willful.” INA § 237(a)(3)(A).
Aliens are required to report a change of address
within 10 days.
Tesson 31 dentify the Grounds of lz)::crige glA § Describe INA § 237(a)(3)(B) Failure to
Deportabilty under INA § 237 i 237(a)(3)(B)-  Register or Falsification of Documents
A S2Y34B) e o Regsis or Faiaion . Failure to
. st i Register or INA _§ 237(a)(3)B) — Fallure to Reglster or . -
« Ay hen who o any e hsbeencomictd— ¢ Falsification of Falsification of Documents
-Omder wsmc)wmmss(c)dﬂe B :
Alen Regisaion Act, 1940 Documents
*Q ’”"”:,;’;;mm Fuonsiuivorl | “Any alien who at any time has been convicted—
(2USC.611¢t seq),0r ; (Lesson . : )
« (1) of a viokation of, or an 0f 8 CONSpI i . : " R b ) . s
S S0 Tt 1 g g ol - Content) (1) under section 1306(0) of this title [INA §

ion 36(c) of the Alien
), .

f, or an attempt or a
any provision of the
tration Act of 1938 (22

(iii) of a violation of, or an attempt or a

conspiracy to violate,

18 (relating to fraud
permits, and other

section 1546 of Title
and misuse of visas,
entry documents), is

deportable.” INA § 237(a)(3)(B).

ATLA Doc. No.
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INA § 237(a)(3)(B)(i) requires a conviction under
the sections listed, but the séntcnce is immaterial.,

INA § 237(a)(3)(B)(ii) requires a conviction for
violation of 22 U.S.C. § 611 et seq. [violation of
any provision of the Foreign Agents Registration
Act].

INA § 237(a)(3)(B)(iii) requires a conviction
under the sections listed. It has to be a conviction
under the referenced st]atute, it cannot be
something similar and trigger this ground of
deportability.

Conviction must be under |the specified sections
and no others to trigger this iground.

j Describe INA§  Describe INA § 237(a)(3)(C) — Document Fraud

Lesson 3 Identify the Grounds of

" i 237(a)(3)(C) - . 4
Deportability “9““ INA §237 ! Document INA § 237(a}(3)(C) — Document Fraud
INA § 237(a)(3XC) - Document Fraud Frau d'/ v .
e o “An alien who is the subject of a final order for a
» “An alien who is the subject of a final order for a viokation of i3 . . . .
| MasZusdpme - § (Lesson violation of [INA § 274C]|is deportable.” INA §
e s e s er A § | Content) - 237(a)(3)(C). :
.us@mmmnmmﬁwwm A ‘ : '
_::m'mﬁ M‘TWZ 'ﬂ@ INA § .274C provides for a civil ‘penalty for -
i ‘document fraud.

The statute contains a limited waiver under INA §
237(a)(3)(C)(ii). |
ICE is not pursuing final orders in cases under
INA § 274C due to the injﬁ;'lction{settlement under
Walters v. Reno, 145 F.3d|1032 (9th Cir. 1998).
Because of that situation, this' ground -of

deportability is not used.

Page | 140

AILA Doc. No. 15082634. (Posted 8/26/15)

644



Lesson 3: Identify the Grounds of
Deportability under INA § 237
INA § 237(aK3)D) - Falsely claiming citzenship

+ Statfe:
+ "Any glien who fatsely represents, or has falsely

274ADorpnyFedera|omebaismnaw.'
« Apples to clams made on or after Septermber 30, 1996

Gz

)

represerted, himselfto be a citizen of the United States for
any purpose or benef under this chapter (including (INA §

Describe INA §
237(a)(3)(D) -
Falsely
Claiming
Citizenship

(Lesson

L Content)

Describe INA § 237(a)(3)(D) — Falsely Claiming

Citizenship

, “INA § 237(a)(3)(D) — Falsely claiming citizenship

“‘Any alien who falsely répresents, or has falsely
represented, himself to be a citizen of the United
States for any purpose or benefit under this chapter

(including [INA § 274A)) ¢
law is deportable.” INA § 2

Applies to claims made on
1996.

or any Federal or State
37(2)(3)(D).

or after September 30,

Lesson 3: Identify the Grounds of
Deportability under INA § 237

[NA § 237{a){3)D) - Faksely claming ciizenship

+ False 195 submitedto employers count

» INA § 237(a){3YO)R) provides for a imited exception if:
« alien's parents arewere U.S. cllizens

of 16 and

« alien had reasonable beef that she was a citizen at time:
that clamty eilizenship was made

« aien penmanently resided in the U.S. prior to attaining age

Describe INA §

237(a)(3)(D) -

Falsely

Claiming
Citizenship

(Lesson
Content)

Describe INA § 237(a)(3)(D) - Falsely Claiming .

Citizenship

- INA §237(2)(3)D) - Falsely claiming citizenship

The statute specifically references claims under

INA § 274A, which

eans that false I-9s

submitted to employers count under this ground of

deportability.

INA § 237(a)(3)(D)(ii) provides for a limited

exception if:

o the alien’s parents are/were U.S. citizens,

o the alien permanently resided in the U.S.

prior to attaining the

age of 16 and

e the alien had a reasonable belief that s/he

" was a citizen at the

citizenship was made.

time that the claim to

AILA Doc. No. 15082634. (Posted 8/26/15)
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Lesson 3: Identify the Grounds of
Deportability under INA § 237

INA § 237(a¢) - Secury and Related Grounds

Grounds (TRIG) courses
« INA § 237(sX8)A) - Espionage, sabotage, expoding goods,
crimina) activty, overthiow of govemment
» INA § 237{a}{4)B) - Terrorist actndties
+ INA § 237(2)4}C) - Foreign policy

any act of torture o exdrajudicial klling
» INA § 237(2}4)E) ~ Severo Viclations of Refigious Freedom
-+ INA § 237(2)4)(F) - Recruitment/Use of Chid Soldiers

« Covered in Barsto Refief and Terorist Related nadmissibiity - [y

i Content)
« INA § Z37(2§4KD) - Nazi persecution/genocidelcommission of .

j Describe INA§  Describe INA § 237(a)(4) -

- Security and related

covered in the courses Bars
Related Inadmissibility Gro

INA § 237@)(@)A) -
exporting goods, criminal
government

i 237(a)(4) - grounds

{ Security and .

¢ Related - INA § 237(a)(4) — Security and Related Grounds

i Grounds ' ,

¢ (Lesson The following grounds {of deportability are -

to Relief and Terrorist
unds (TRIG).

Espionage, sabotage,
activity, overthrow of

INA § 237(a)(4)(B) - Terrotist activities

INA § 237(a)(4)(C) - Foreign policy

INA § 237(a)(4)(D) — Nazi persecution/genocide/

commission of any act of
killing

INA § 237@4)E) -
Religious Freedom

torture or extrajudicial

Severe Violations of

INA § 237(2)(4)(F) — Recruitment/Use of Child

- Soldiers

AILA Doc. No. 15082634. (Posted 8/26/1
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Lesson 3: Identify the Grounds of
Deportability under INA § 237

+ INA §237(a)(3) ~ Publc charge
* Datte:”

» *Any aien who, Within § years after the date of entry, has
become a public charge from causes not affimatively
shown to have arisen since entry is deportable.”

* Pubic charge means an alien who hasbecome prmardy
dependert on the Govemment

» Causes must have existed prior to ertry
» Primarily dependent on the govermment means receipt of

pubbe cash assistance forincome maintenance o
instihutionafization for lang-term care at Govemment expense

Describe INA §
237(a)(5)-

I Public Charge

EA (Lesson
| Content)

Describe INA § 237(a)(5)- [Public Charge
INA § 237(a)(5) — Public cHarge

“Any alien who, within 5 years after the date of
 entry, has become a public charge from causes not

afﬁrmatlvely shown to have arisen since entry is

deportable”  INA | ' § 237(2)(5).

Public charge causes must| have existed prior to
entry.

For removal purposes, public charge means an
alien who has become primarily dependent on the
government.

Primarily dependent on the government means
receipt of public cash assistance for income
maintenance or mstltutlonahzanon for long-term
care at government expense

Lesson 3: Identify the Grounds of
Deportability under INA § 237
INA § 237(a)(5) - Publit charge

« Three-part test for determining pubft charge for removal:
1. There must be a legal obfigation to repay
2. The agency mustdemand repayment
3, The afien and ather responsible persons must fail to repay

; Describe INA §
L 237(a)(5)-
i Public Charge

(Lesson
i Content)

Describe INA § 237(a)(5)- Public Clmrge

INA § 237(a)(5) — Public charge

There is a three-part test for determining public
charge for removal: ‘

e There must be a legal obligation to repay.

¢ ' The agency must demand repayment.
The alien and other responsible persons
must fail to repay.

Lesson 3: Identify the Grounds of
Deportability under INA § 237

+ INA § 237(a)(EYA) ~ Uniawhd vatess
» Statute;
Anyaﬁmwmmmdnmlahm of any Federal, State,
or local constitutional provision, statude, ordinance, or
reguiation is deportabie.” .
» Apphies to voting occurming at any time
» INA § 237(a)}{6)(B) timied exception .
» ghien's parents arefwere U.S, citizens,:
+ alian permanently rasided in the'U.S. prin totuming 16, and

» alien had o reasonabls befief that ste was 8 citizen at the time
that tha ckaim to citizenship was made

gi

- ,_Wwwﬂwfa

b Describe INA §
| 237(a)(6)(A) -

E Unlawful

| Voters

' (Lesson
L Content) -

Describe INA § 237(a)(6)(A) — Unlawful
Voters

INA § 237(a)(6)(A) - Unlawful voters

“Any alien who has voted in violation of
any Federal, State, or local constitutional
'pfovision, statute, ordinance, or regulation
is deportable.” INA § 237(a)(6)(A).

This ground applies|to voting occurring at .

any time.

INA § 237(a)(6)(B) provides for a limited

AILA Doc. No.

115082634
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exception if:

[

o the alien’ s parents are/were U.S.
citizens,

e - the alien permanently resided in the
U.S. prior to attaining the age of 16,
- and

o the alien had a reasonable belief
that s/he was a citizen at the time
that the claim to citizenship was
made.

Lesson/Topic 4. Identify What Constltutes a Conviction and Sentence for
lmmlgratlon Purposes

e Idéﬁiivfy What'  Identify wha_tmc”';nstitu‘tgs a conviction and |
2 TR gons.fltt'_ﬂes a d - sentence for immigration purposes
- g Conviction and o | ‘ :
Lesson 4: Identify What Constitutesa E o, S - :
ty ¢ Sentence for . y; ¢ ot always clear whether the outcome of

Conviction and Sentence for - : L e . .

I gratlon Purposes 1 g:m'g;go“ ' .a_criminal court p’rocefdmg is considered a
- '— rp »  criminal conthlon under the immigration

Infroduction ’ L

. ‘ 5 s law.

» It can be difficult to categorize the outcome of a criminal court . B R . .

. mmmmm‘“m“*mam “Ttcan also be difficult to tell what the criminal

sentence to unpnsonment or other pumshment
may be.

» We will discuss how to correctly analyze the various orders a
cmmmmmueunmgmm

‘During this lesson, we will cover how to
.. analyze the -outcome of a criminal
L ‘proceedlng to. determme its meamng for.
- _immigration purposes. . L :

Gz
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Statutory Statutory deﬁnition of conviction — INA § |
Definition of 101(a)(48)
~ Conviction-

, INA § 101(a)(48) 'W_AM@MM;ML@@M
Lesson 4: Identify What Constitutes a (Lesson - conviction ‘
Conviction and Sentence for Content) : e
Immigration Purposes » “The term “conviction means, with respect
INA § 101(a}43)A) Stauory defnion of conviton to an alien, a formal ju]dgment of guilt of the
e g o alien entered by a court or, if adjudication of
gy acon e, apdision ol i s e guilt has been withheld, where-- -

“‘mmﬁm“:mmm (i) ' ajudgeor Jury has found the alien
suffcienfctsto warart & g of g, and i guilty or the alien has entered a
vt on e s e plea of gullty or nolo contendere

G - or has admltted sufficient facts to
- ———— warrantaﬁndmg of guilt, and
(i)  the judge has ordered some form
of punishment, penalty, or restraint
on the alien's liberty to be
imposed.” INA § 101(a)(48)(A).
The term “conviction” means, with respect to
an alien, a formal judgment of guilt of the
alien entered by a court.
- If adjudication of guilt has been withheld: .
~ e A judge or jury has found the alien
guilty or
e the alien has entered a plea of guilty or
nolo contendere|or
e hasadmitted sufficient facts to warrant
~a finding  of guilt, [INA §
101(2)(48)XA)®)]
and :
The judge has ordered that some form of
punishment, or restraint be imposed on the
alien’s liberty. '
‘ INA § 240 (c) 3) (B) & 8 CFR 1003.41
B provide that the follo ving documents (or
| ~ certified copies) constitute proof of a criminal
conviction:
‘ Page | 145
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official record of judgm

ent & conviction; -

official record of plea, verdict & sentence;

docket entry from court

official minutes or trans

records;

cript of court hearing;

abstract of conviction record prepared by a

court or State official;

any document prepared

under the direction of -

a court indicating a conviction exists;

any conviction document maintained by an
official of a state or federal penal institution.

Lesson 4: Identify What Constitutes a
Conviction and Sentence for

Immigration Purposes

Deferred adjudications

» In some states the court may defer further proceedings without

adjudicating quit if defendant pleads guity,of nolo contendere
» Defendant sertenced to probation, commundty service or other
punistivent ‘

« Affer completing punishment, defendant has no conviction
under statelaw :

» This is still a comviction under immigration law since INA
definition of conviction i met

i Deferred Deferred Adjudications
! Adjudications V - A
‘ Deferred adjudications
(Lesson’ ~

f Content)

of guilt following a pl
contendere.

This allows a defe
_ community supervision,

Some states allow courts to defer further
proceedings without entering an adjudication

ea of guilty or nolo

ndant to complete
probation or perform

some other form of pllmjshment, penalty or
restriction on the alien’s liberty.

Successful éompletion of the penalty or
punishment renders |[the defendant not
convicted of any state crime for state purposes.

But, the defendant
immigration purposes i
INA § 101(a)(48)(A) are

is convicted for
f the two prongs of
> met. -
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Lesson 4: Identify What Constitutes a
" Conviction and Sentence for
Immigration Purposes

Deferred adjudication example
» Deferdant pleads guily to altempted murder
= Criminal count defers adjudication of guilt, but orders defendant
to serve 8 years probation
= Conviction for immigration purposes since there is:
~ An admission of guit
*
« Probation (a restramt on kberty)

iz

Deferred
Adjudication
Example

(Lesson
Content)

Deferred Adjudication Example

Deferred adjudication example

The defendant pleaded guilty to attempted
murder. The Texas criminal court deferred
adjudication of guilt (withheld adjudication of

guilt) but ordered defendant to serve 8 years of

probation. Matter of Pynu, 22 1&N Dec. 224
(BIA 1998).

The court’s action remains a conviction for

immigration purposes because the deferred
adjudication of guilt involved an admission of

- guilt plus some restraint on liberty, meeting

the two prongs of INA § 101(a)(48)(A)(i) and
(ii).

Lesson 4: Identify What Constitutes a
Conviction and Sentence for

Immigration Purposes

. Defenedprosecuﬁonotpfe»ﬁdivetsi;npmgmm
+ The court wil not adudicate guit, and these programs
generally do not require a defendant plead guiy
» No conviction for immgration purposes

» Example: Alien amested for drug offense given opportunity to
attend counseling instead of entering plea of quilly. After
finishing counseling the charge is dismissed.

» No finding of guilt or plea of guily S0 no conviction.

"Deferred

Prosecution or
Pre-trial
Diversion
Programs

| (Lesson

Content)

Deferred prosecution or pre-trial diversion
programs

Deferred prosecution or pre-trial diversion
0 s

Deferred  “prosecution” or  “pre-trial
diversion” programs that do not require the
defendant to plead guilty or the court to make
any finding of guilt do not constitute a
conviction for immigration purposes.

Example:

An alien who is arrested for a drug offense
may be given an opportunity to attend
Narcotics Anonymous classes instead of
entering a plea to the criminal charge.

If the alien successfully completes Narcotics
Anonymous without incident, the charges are
dismissed. |

Result: In this circumstance this offense is not
a conviction for immigration purposes
because the alien never plead or was

AILA Doc. No. 15082634. (Posted 8/26/15)
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adjudicafed or found guilty of a crime.-

Nevertheless, the uhderlying activities can be
used in making a discretionary determination

or may provide reason

to believe the alien is

inadmissible under certain charges, such as
drug trafﬁcking, INA §Tl2(a)(2)(C)(i).

Lesson 4; Identify What Constitutes a

Conviction and Sentence for

Immigration Purposes

Defar;qumsecmmnorpm-ma!divasionpmgmns .
» Alien arested for drug offense and offered an oppartunity to

attend counseing. -

» In order to be in program, court requires entry of a plea of no
contestto the charge as part of the diversionary agreement.

« The defendant successhuly completesthe class, and charges e [
e I

Deferred
Prosecution or
Pre-trial
Diversion
Programs

i (Lesson
Content)

‘punishment or restraint

© 101(2)(48)(AXGi)).

Deferred prosecution or pre-trial diversion

programs

Deferred prosecution or pre-trial diversion®

rograms
Another Example:

An alien is arrested for,
offered an opportunity

a drug offense and is
to attend Narcotics

Anonymous classes. In order to be accepted
into the program, -the court requires the
defendant to enter a plea of no contest to the

charge as part of the div

ersionary agreement.

The defendant successfully completes . the

class, and charges are di

Result: this offense
immigration purposes.

of no contest to fl
101(a)(48)(A)(1)) and th

the attendance of class

smissed.

is a conviction for
There has been a plea
he charge. (INA §
ere has been a form of
on liberty imposed in
ses (satisfying INA §

AILA Doc. No.

15082634. (Posted 8/26/1
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Lesson 4: Identify What Constitutesa.
Conviction and Sentence for-

Immigration Purposes

Vatated, expunged, dismissed convictions

» Key Question; What isthe reason for the order vacating,

expunging, ete.?
» Vacated on legal meis - NOT a comvicton

« Constitutional issus, ineffective assistance of counsel,
fahure to advise of immigration consequences

» Vacated to avoid immigration consequences of to restore state

rehabiftative rights (such as voting rights) - IS a conviction

¢ Vacated,

¢ Expunged,
: Dismissed
i Convictions

(Lesson
i Content)

Vacated, expunged, dismissed cohvictions

Vacated. expunged, dismissed convictions

The reason for the order vacating, dismissing
or expunging the conviction is the key in
these situations. If the|conviction is vacated,.
expunged, set-aside or dismissed it is:

e NOT a conviction if vacated on the

legal merits [e.g., constitutional issue
— ineffective assistance of counsel] or
a procedural defect [e.g., failure to
advise of immigration consequences)].

IS a conviction if vacated for the
purpose of alvoiding immigration
consequences | [avoid  deportation
charge or removal].

IS a conviction if vacated for the
purpose of | restoring  state
rehabilitative rights [e.g., restore civil
rights (voting) or gun rights].

Note: Until repealed in 1990, INA
§241(b)(2) alloiwed a state criminal
judge to remove the immigration
consequences [from a crime by

granting a judjcial recommendation

against deportation. Previously
granted JRADs [remain valid even for
a new removal charge is subsequently
enacted. Phor'zg-_ Thanh Nguyen v.
Chertoff, 501 |[F.3d 107 (2d Cir,
2007)(alien not| removable either for

. conviction of a| CIMT or aggravated
felony based [on rape conviction
- relating to a five-year- old child since

state judge granted JRAD).

AILA Doc. No. 15082634. (Posted 8/26/15)
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' " : =Y Finality of a
Lesson 4: Identify What Constitutes a
Conviction and Sentence for
Immigration Purposes
Fmaﬂty‘ of a comviction

« Comviction fnal when defendant exhausts a iect appedls
(appeds dfendant i entted t)

Rigmofappea!tostateappelmecom,bmmmmeme
" cout

«  conicted aerpeading quly, ngmmappealsuswﬂywmed
« ialy varies by - consi OCC
» Collteral altacks, appeals of sentence, elc. don’t effect finalty

(Lesson
i Content)

i Conviction

Finality of a conviction

Finality of a conviction

Note: Please consult |with local Office of
Chief Counsel (OCC) if needed.

A conviction is final when:

o The alien has exhausted any “direct
appeals” to which he is entitled.

e Defendants have a right of appeal to a
state appellate court, but not to the
state supreme court.

The issue of direct appeals generally arises
when a person has been convicted after a trial.
Usually, a defendant will waive the right to
appeal if s/he enters a plea of guilty or no
contest.

The issue of finality of|a conviction varies by
circuit. Some circuit courts of appeals have
found that a conviction is final regardless of
whether appeals have been exhausted or
waived (1%, 2%, 5% 7% 9™ and 10). See
Planes v. Holder, 652 F.3d 991, 995 (9th Cir.
2011) (a conviction is| final for immigration
purposes in spite of any pending appeals as
[IRIRA eliminated a duect appeal from the
finality rule in its definition of conviction);
Waugh v. Holder, 642 [F.3d 1279, 1284 (10th
Cir. 2011); Montenegro v. Ashcrofi, 355 F.3d
1035, 1037 (7th Cir. 2004); see also Puello v.
Bureau of Citizenship|& Immig. Servs., 511
F.3d 324, 332 (2d Cir) 2007); Moosa v. INS,
171 F.3d 994, 1009.(5th Cir. 1999).

Compare with Matter of Cardenas-Abreu, 24

. subject to direct appeal

I&N. Dec. 795 (BIA 2

deportation proceeding
Pino v. Landon, 34
Paredes v. Att’y Gen.

198 (3d Cir. 2008); Ui

09) (dicta - conviction
of right cannot trigger
s remains the law); See
9 US. 901 (1955);
of U.S., 528 F.3d 196,
nited States v. Garcia-

|
AILA Doc. No.

15082634. (Posted 8/26/1
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Echaverria, 374 F.3d| 440, 445 (6th Cir.
2004); Matter of Ozkok, 19 1. & N. Dec. 546,
552 n.7 (BIA 1988). ‘

“Discretionary appeals,” “collateral attacks”-
or “sentence” challenges on a conviction do
not defeat finality.

Consult OCC if you plan to rely on a
conviction for which| direct appeals have
not been exhausted. See Aguilera-Montero

" v. Mukasey, 548 F.3d 1248 (9th Cir. 2008).

" See Balogun v Attorney General, 425 F.3d
1356 (11th Cir. 2005) (ruling that the
pardon provision in| INA 237 does not
‘extend to INA 212). But see Matter of H, 6

'I&N Dec. 90 (BIA 1954).
Evidence to Evidence to prove a conviction
. . Prove a ' ) L
Lesson 4: Identify What Constitutesa [ Conviction Evidence to prove a conviction
Conyictign and Sentence for (Lesson . ' | ‘
hﬂfﬁ;ﬁimes | Content) . Both the INA and the regulations set out what

types of documents prove a conviction under
immigration law. The statutory provision is
INA § 240(c)(3)(B), and the regulation is
found at 8 C.F.R. § 1003.41. '

» Offficial record of judgment and conviction or official record of
plea, verdict, and sentence

» Docket entry from cownt records
« Cowt minutes, transcript of abstract
« Any document or record prepared by courl indicating convicon.

- Any document or recand [showing the conviction maintzined bya [
State or Federal penal institution.] i

The statutory and regulatory. lists are quite
similar and state that|any .of the following

documents constitute pfoof of a conviction:

e Official record of judgment an
: conviction
_ e Official record|of plea, verdict, and
sentence
Docket entry from court records
Court minutes or transcript
Court abstract |
Any document |or record prepared by
the court indicating a conviction.
o Any document or record attesting to a
~ conviction maintained by-an official of
a State or Federal ‘penal institution.

[Note: 8 CFR 1003.41(d) “Any other
| Page | 151
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evidence that reasonably indicates the

existence of a criminal conviction may
be admissible ofj evidence thereof.”]

Lesson 4: Identify What Constitutesa [ Pardons

Conviction and Sentence for
Immigration Purposes

§ Padons .
» INA § 237(a)(2){AXw) states that an afien will not be
deportable under NA sections:
* ZTaNNAX) o,
« B3T{a)HAS) (multiplp CIMTS].
* 23T{af2}ANT) [comviction of an aggravated falony], of
« 23T(XZNANN) (righ speed figh),
« T he or she received a full and unconditional parden by the

~US, President oraU.S. state govemor

Us
ad
Servikes

' (Lesson
- Content)

Pardons

Pardons

Under INA § 237(2)(2

)(A)(vi), an alien will

not be deportable under INA sections:

. 237(a)(2)(A)(1)
o 237(a)(2)(A)Gi)
o 237(a)(2)(A)(ii)

[CIMT],
[multiple CIMTs],
) [conviction of an

aggravated felony], or
* 237@(2XA)G) [high speed flight

if the alien, subsequent to the 'criminal

conviction, - has been
unconditional pardon b
United States or by the

~ in the United States. Ni

granted a full and
y the President of the
Governor of any State
either a legislative nor

a foreign pardon will provide'relief.

Note: The pardon provrston does not cure
deportability other lhfm for these offenses
specified. In other words, a pardon has no

effect on any other gr
including = possession
substance (INA ¢ 237(a

ound of deportability,
of a
(2)(B)(i).

~controlled

AILA Doc. No.
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Lesson 4: Identify What Constitutes a Pardons Pardons
Conviction and Sentence for (Lesson Pardons
Immigration Puposes Content)
Pardons ' The statutory provision on pardons relates to
» St covers deportabity, bt inthe maory of cicutsafd, [ deportability. What effect does a pardon have
m;dmmme R ~ on inadmissibility? :
» The exceptions are the Ninth and Bleventh circuts i
« Forei partos have o fleton deporal In the majority of |circuits a full and
admisslty unconditional pardon by the president or a
* Athough there hs been i, U3, pardon, discreionary reef governor will waive the grounds of exclusion
(i.e., inadmissibility) ccl)mparable to the listed
grounds of deportablhty

However, a pardon does not remove a ground
p i gr

of inadmissibility in the Ninth and Eleventh
Circuits.

In Aguilera-Montero v. Mukasey,548 F.3d

1248 (9th Cir. 2008), the Ninth Circuit Court

of Appeals upheld the BIA’s determination

that a full and unconditional pardon of a

: ‘ , cocaine conviction did|not waive the ground

, : ' of  inadmissibility = under INA  §

212(2)2)(A)(I)(ID),  be

cause there was no

comparable provision in INA § 212
referenced in INA § 237(a)(2)(A)(vi).

In Balogun v. US. 4
F.3d 1356, 1358 (1
Eleventh Circuit Court
there was no pardon pr

ttorney General, 425
Ith Cir. 2005), the
of Appeals found that

lovision in the grounds

of inadmissibility, and that therefore an
inadmissible alien would remain madrms&ble
desplte the issuance of T pardon. .

or deportability.

| Foreign pardons do not cure inadmissibility

)l
Even when there has Leen a presidential or

still be demed

- Consult OCC if yo
‘conviction for which
not been exhausted. See Aguilera-Monter_o

. gubematorial pardon, discretionary relief may

plan to rely on a

direct appeals have
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v. Mukasey, 548 F.3d 1248 (9th Cir. 2008).
See Balogun v-Attorney General, 425 F.3d
1356 (11th Cir. 2005) (ruling that the
pardon provision in INA §237 does not
extend to INA §212). But see Matter of H, 6
I&N Dec: 90 (BIA 1954)

Juvenile

Lesson 4: Identify What Constitutes &
Comviction and Sentence for
Immigration Purposes

Juvende defnquency

» Miers generaly teated asivendes i court and aduicated
definquent after commiting an offense

» Adiudication of delinquency is not a criminl comviction
-Readcantreco:dswdwytnmeifmemnmas
afudcated defnquent, o westried asanadut -

» i tried as an ad, the resultis a criminal conicton despte

(Lesson
Content)

Juvenile Delinquency
Delinquency

Juvenile Delinquency

Minors who commit criminal offenses are
usually treated as juveniles by the court and
therefore are not convicted of a crime, but
instead adjudicated delinquent. |

The records of the court proceedlng will
generally contain mar kjngs indicating that the
proceeding was relatmg to a “juvenile” and
typically will reference that the person has
been “adjudicated delinquent” pursuant to that

- state’s juvenile delinquency statutes. A -

foreign offense that would constitute an act of

juvenile delinquency | under the Federal

Juvenile Delinquency Act is not a criminal

‘conviction for immigration purposes. Matter

of De La Nues, 18 I&N|Dec. 140 (BIA 1981)

Conviction of a minor,|an alien under age 18,
as an adult is a conviction for immigration
purposes, i.e. a minor| who was tried as an
adult. In such case, the minor will have been

~ convicted under the same statutory provision
" as an adult offender.

AILA Doc. No.

15082634.

Page | 154

(Posted 8/26/15)

658



INA§ . INA § 101(a)(48)(A)- Sentence and term of

Lesson 4:Identify What Constitutesa |
i 101(a)(48)(B)-  imprisonment | =

Conviction and Sentence for
o . Sentence and i
Immigration Purposes b Term of - INA § 101(a)(48)(B) - Sentence and term of
INA § 101(a)(48B) - Sentence and termof imprisonment Imprisonment  Lmprisonment .
* Siade - F “Any reference to a term of imprisonment or -

» "Any reference ta a temn of imprisonment or a sentence with
respectto an offense is deemed to include the pesiod of
incarceration or corfinement ardered by a court of law
regardiess of any suspension of the imposition or execution
of that imprisonment or sentence in whoe or in part.”

a sentence with respect to an offense is
deemed to include the period of incarceration
or confinement ordered by a court of law
regardless of any susperwsion of the imposition
or execution of that imprisonment or sentence
in whole or in part.” INA § 101(a)(48)(B).

Suspended - Suspended sentences and resentencing

Lesson 4: [dentify What Constitutes a | Sentences and

Conviction and Sentence for | Resentencing  Suspended sentences and resentencing
Immigration Purposes F ‘
Suspended sentences and esentencing A sentence to confinement counts as a
* A ertence o corfiement courts a5  serence for sentence for immigrat}on purposes, even if
« Even f mposiion of execution of e civina sentences imposition or execution of 'fhe.s_entence is
Supended,and , ‘ suspended, and even if the individual does
» Bven fthe indvided does ol actualy servethe tme not actually serve the time.
» Resentencing by the criminal courtis effective to change the
length of sentence 4 . _ . .
Resentencing by the|criminal court to a

period of less than one year is effective to
remove the alien from an aggravated felony
' or more.

i Suspended Suspended sentences Lmd resentencing
t Sentences and - aL _
| Resentencing Suspended sentences and resentencing

Unlike the situation V\Lhen a court vacates a
conviction, the reasorlllg‘or the modification of
sentence or resentencing is irrelevant.

Lesson 4: Identify What Constitutes a

Conviction and Sentence for

Immigration Purposes

Suspended sentences and resententing

« The reason that a court changes a defendant's sentence is
imelevan!

» If the court resentences the defendant, then only the new
sentence can be used for immigration purposes
+ Typically seen when the alien is convicted of an offense that is
an aggravated felony requiring a sentence of 1 year or longer
» Resentencing fo less than a year means the defendant is no
longer convicted of an aggravated felony -

s

If an alien criminal defendant is successful in
requesting the court| modify the criminal
sentence, then it is only the new sentence
that can be used for immigration purposes.

_ This is most typically seen with respect to
various aggravated felony provisions that
have a minimum sentence required in order
to be considered an aggravated felony (e.g., a
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~ immigration purposes.

crime of violence, burglary, theft, and
others).

If an alien convicted of| one of these offenses
is resentenced to a term of imprisonment of
less than one year, his or her conviction is no
longer considered to be for an aggravated
felony.

However, a probation yviolation could result
in an increased sentence that counts for

Lesson 4: Identify What Constitutes a
Conviction and Sentence for
Immigration Purposes

Suspended sentences and resentencing

I » Defondart comvicted of burglary and sentenced to two years'
- impriscnment,

+ Asks cowt to modify sertence of resentence, explaning that he wil be
removed as an aggravated felon otherwise.

+ Court resentences ty9 months: He is no langer an aggravated felon
under INA § 101(aK43)G) 25 sinconow sentenced toless than 1 year,

"+ Caut vacates comietion; Sifl comicted dua tothe reason fo order
vecating. Stll an sqopavated fion.

§:= |

Suspended'
i sentences and
¢ resentencing

Suspended sentences and resentencing

" Suspended sentences and resentencing
Exaniples:

An alien criminal defendant is convicted of
burglary and is sentenced to two years’
imprisonment. While|serving the sentence,

- the defendant asks the court to modify the

sentence or resentence him, explaining that
he will be removed as an aggravated felon
otherwise.

If the criminal court resentences him to 9
months’ imprisonment, then the defendant
has no longer been sentenced to a term of
imprisonment of at least one year, and is no
longer an aggravated felon pursuant to INA
§ 101(a)(43)(G). It docs not matter that the
purpose of the rescntelincmg was to avoxd the
immigration consequences.

The same alien, instead of asking the court to
modify his sentence,| seeks to vacate the
conviction because he will be removed as an
aggravated felon. The court vacates the
conviction. In that case, the alien is still-
convicted of an aggravated felony, because
the conviction had been vacated with the
purpose of avoiding the immigration.
consequence.

Because issues of sentencing, re-sentencing,

_ AILA Doc. No.
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and vacating convi
technical, consultati

stions can be very
with the USCIS

Office of the Chief Counsel is recommended.
Consecutive, Consecutive, concurrent and '
‘ _ Concurrentand  indeterminate sentences
Lesson 4: Identify What Constitutesa |  Indeterminate o . .
o ~ Sentences Consecutive, concurrent and indeterminate
Conviction and Sentence for - sentences '
Immigration Purposes =
Consecuive, concurentand ndsterminate sentences If sentences are served concurrently, count
« Sentences senved concurenty- count the onger sentence the longer sentence, because the sentences
« Example are being served at the same time, and the
« A defendant is convicted of two counts of robbery, and is . shorter sentence will be completed while the
sentenced to 2 years for one count and 3 years for the other . . . .
tobe served concurendy, person is still serving the longer sentence.
» The overall sentence is counted as 3 years, which is the
ntence . .
W“ s Example: A defendant is convicted of two
i zpale counts of robbery, and is sentenced to 2
' years for one count and 3 years for the other
to be served concurrently. The overall
sentence is counted as 3 years, which is the
longer sentence imposed.
" . . k Consecuti Consecutive, concurrent and
Lesson 4: Identify What Constitutesa c° ecutive, 4 indeterminate sentences
Conviction and Sentence for | Concurrentan
Immiorat; i Indeterminate
gration Purposes . Sentences

" Consecutive, concumrent and indeterminate sentences
» Sertences served consecutively - add all the sentences
together .
» Example: Defendant convicted of two counts of robbery, and i
ordered to serve 2 years imprisonrrent for one count and 3
years imprisonment on the other count, to be served -
consecutively.
» The defendant must serve the sentence of one count before
beginning to serve the other, so the total period of

J (Lesson Content)

Consecutive, concurrent and indeterminate

sentences

If sentences are served consecutively, add all

~ the sentences together, because the defendant

is required to satisfy one sentence before
beginning to serve the jother sentence.

Example: A defendant is convicted of two .

counts of robbery, and is ordered to serve 2
years imprisonment for one count. and 3
years imprisonment oﬁ the other count, to be
served consecutively, The defendant must
serve the sentence of one count before
beginning to serve the other, so the total
period of imprisonment ordered is 5 years.

AILA Doc. No. 15082634. (Posted 8/26/15)
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|
I

Lesson 4: Identify What Constitutes a

Consecutive,

. |
Consecutive, concurrent and

Concurrentand indeterminate senten'fes

COIIYICH(?II and Sentence for Indeterminate
Immigration Purposes Sentences Consecutive, concurrent and indeterminate
Consecutive, concurrent and indeterminate sentences sentences
» Indeterminate senfence is counted asthe maximum amount of
g S e e 3 srece An indeterminate sentence is counted as the
« Example: A defendant i orered o seve an ndeteringte maximum amount of !time the person could
senerce wﬁm"m- Thisis courted asa tem pe required to ser\ie under a sentence
* Indeterminate sentence is when the judge setsa range - not nnposed by the Judge‘,
the same as the maxmum sertence that could be impased. .
@w“ Example: A defendfant is convicted of
robbery and is ordered to serve an
indeterminate sentence of between 3 and 8
years.  This is cohnted as a term of
imprisonment of 8 years.
|
Note: an indeterminate sentence is not the
same as the maximum sentence that could be
imposed for an offense under a criminal
statute. An mdetermmate sentence is when
the judge sentences that particular defendant
to a range of time to be imprisoned (and then
release is generally determined based on the
defendant’s behavior and rehabilitation
while incarcerated).
Closing
Summary An alien' seelfing admission 'to thfe United States, whet!ler
and Lesson 25 @ lonimmigrant or as an immigrant, or as one seeking
Debrief a benefit such as adjustment of status to that of lawful

permanent resident, must demonstrate that s/he is
admissible to the United States. Grounds of
inadmissibility are found at INA § 212. In contrast, an
alien who has already been admitted to the United States
can become subject to removal if s/he commits one of the
deportable offenses listed in INA § 237.

|

The determination of | ether to use a ground of
inadmissibility or ground of deportability depends on
whether the benefit application being adjudicated
requires the applicant to prove admissibility. If so, then
the grounds of INA § 212 are applied.

If the application is denied, then a determination is made

AILA Doc. No. 15082634. (Posted 8/26/15)
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. be eligible to apply for a waiver of that ground of

- Form I-602. Most waivers. are also discretionary in

. covered in the NTA (ﬂ\vlotices to Appear) course.

-favorable exercise of discretion.

whether or not the alien has been admitted to the United E
States. An alien who has defparted while under a grant of |

grounds of inadmissibility|under INA § 212. An alien |
who has been admitted to the United States under a
‘nonimmigrant or immigra{nt, classification, but whose
application for a benefit h:as been denied, is subject to
grounds of deportability under INA § 237. The procedure
for the issuance of a‘chargilng document (Form 1-862) is |
Remember that an alien who is present in the United
States without having been inspected -and admitted is
subject grounds of inadmissibility under INA § 212, and
specifically under INA § 212(a)(6)(A)(i). '

Even if an alien is inadmissible or deportable, s/he may

inadmissibility or deportability. Most waiver applications
are filed on the Form I-601, although an application by a
refugee for a waiver of i issibility is.filed on the

nature. Even if an alien is statutorily eligible for the |
waiver, s/he must: demonstrate that s/he warrants a |

| Level1  Thisis done via Learning Edge’ BASIC course page.
a - Evaluation ‘ o
! ‘ {
E ~ Homework “None. - ,
Assess . "o Through Examination(s) in BASIC
Performance o . |
. DR ‘o Instructor can review participants’
~ understanding through knowledge
. i - check/review exercises (next section, part 2)
" Participant  Immigration Law Handbook .

‘References -
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Review Exercises
Lab #1: INTRODUCTION AND INADMISSIBILITY GROUNDS

1. List three situations where an alien is “seeking admission” and the INA § 212
grounds are applied.

% Alien is seeking admission ds an arriving alien at a port of entry (alien is outside
the U.S.; includes alien paroled into the U.S., asylee, refugee) ‘

% Alienis scekmg admission when applying for adjustment of status (alien is inside
the U.S.)

% Alien is seeking admission when present in the U.S. without mspectlon and
admission or parole (alien is inside the U.S.)

2. If an alien’s last arrival was not an admission into theU.S under what section of
law is the alien’s charge of removability on the Notice to Appear?

¢ Under INA § 212 since the alien was not admitted to the U.S. on the last arrival

3. Who is required to undergo 2 medical exam?

Immigrant visa appllcants

Refugees applying for admission under INA § 207
Applicants for adjustment of status

K and V nonimmigrant visa applicants

Other applicants for admission if there is a reason to believe that the applicant
may be inadmissible on health-related grounds ‘

L) o, * &, &,
0.0 0’0 ”0 we oo

4 True or False. All Class A and B medical conditions render an alien
. inadmissible.

% False. Only a Class A certlﬁcate renders an alien inadmissible on health-related
grounds

5. Who is required to meet vaccination requirements?

< Any alien seeking adrnissioﬁ as an ummgrant or an applicant for adjustment of
status (for applications filed on or after 9/30/96)
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6. For an alien to be inadmissible under INA § 212(a)(2)(A)(i)(T), the alien may be
convicted of the offense, admit having committed the offense, or admit
committing acts constituting the essential elements of the offense. If an officer
relies upon the alien admitting having committed acts constituting the essential
elements of the offense, what steps or procedures must be completed?

. Officer must read the offense language from the criminal statute
Officer must explain the language in common terms to the alien

- Alien must admit to each of the elements of the offense
Alien’s admission must be knowing and voluntary ,
% Swom statement is recommended >

AN

R 9, ) )
G©F 0 o0 o

7. If an alien’s offense meets the “petty offense” exception for a CIMT, the alien is
“not considered inadmissible. List the three elements that an alien’s offense must
satisfy for the “petty offense” exception to apply under INA §

212(8)(2)(A)(ﬂ)(11)

_ ¢ Alien has committed only one CIMT
. % The maximum penalty possible for the offense did not exceed one year
unpnsonment
» The alien was not sentenced to more than 6 months’ confinement, regardless of
whether the alien served any time :

8. Is an alien inadmissible under INA § 212(a)(2)(A)(i)(IX) for having committed
any offense relating to a drug conviction? Explain.

% Yes, any drug offense renders the alien inadmissible under INA §
212(a)(2)(A)(I)(II), but the alien may be able to apply for a waiver under INA §
212(h) if the offense involves only one offense for simple possession-of 30 grams
or less of marijuana.

9. Is an alien inadmissible under any of the following — INA §§ 212(a)(6)(C)(i),
(6)(C)(ii) or (7)(A)(I)(T) for making a false claim to U.S. citizenship at the port of
entry on September 29, 1996? 4Explain.

< Inadmissible under INA § 212(a)(6)(C)(i) for fraud or willful misrepresentation of
a material fact because the false claim was made to a government official for the
purpose of obtaining an immigration benefit
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10.

11.

12,

| % True, although a waiver under INA § 212(h) may be available
13.

% INA § 212())(A)GE)T) - CIMT

« Inadmissible under INA § 212(a)(7)(A)(i)(I) as an intendin

in possession of a valid immigrant visa (all aliens presume
unless they can establish a valid nonimmigrant purpose)
«» Not inadmissible under INA § 212(a)(6)(C)(ii) because tha

g immigrant who is not
d to be immigrants

t false claim to

citizenship provision only applies to statements made on or after 9/30/96

Is an alien inadmissible under INA §§ 212(a)(6)(C)(i) or 212(a)(6)(C)(ii) for
making a false claim to U.S. citizenship when the alien applied for driver’s

license on September 30, 1996? Explain

» - Inadmissible under INA § 212(a)(6)(C)(ii) only, because the false claim to
c1tlzensh1p was made in order to obtain a State benefit on or after 9/30/96. Note
that there i is no waiver available for this ground of madmlss1b111ty

True or False! An alien who is convicted of aggravated assault with a deadly

weapon and is sentenced to 1.5 years in jail is inadmissible

212(2)2)(A)D).

< True; no exceptions apply, but a waiver may be available u

under INA §

inder INA § 212(h)

True or False. An alien who has legally worked as a prostitute in her home

country for the past 3 years and is applying for adjustment of status is

inadmissible under INA § 212(a)(2)(D)(i).

The waiver under INA § 212(h)(1) waives which five inadmissibility grounds?

% INA§ 212(a)(2)(A)(1)(II) - only for one simple possession of 30 grams or less of

marijuana
% INA § 212(a)(2)(B) — multiple convictions -
< INA § 212(a)(2)(D) - prostitution, proceeds from prostitut
vice
< INA § 212(a)(2)(E) — asserted nnmumty from prosecution,

ion and commercialized

14. An alien convicted for sale of marijuana is inadmissible under three possible

grounds of inadmissibility. What are they?
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% INA § 212(a)(2)(A)(i)(I) - CIMT
% INA § 212(a)(2)(A)(i)(II) — controlled substance offense
< INA § 212(a)(2)(C) — reason to believe the alien is a drug trafficker

15. True or False. An alien who voted in the Presidential election of November 1996
is inadmissible under INA § 212(a)(10)(D)(). '

L True, unless the exception under INA § 212(a)(10)(D)(ii) applies

16. What factors can be considered in determining whether an alien is inadmissible
as a public charge under INA § 212(a)(4)? ' ‘

% Age, health, family status, assets,vresources, financial status, education, skills

17. True or False. All aliens seeking admission or applying f01i' adjustment of status
are subject to the public charge ground of inadmissibility under INA § 212(a)(4).

% False [Note to Instructor: Please see section above regarding aliens for which
public charge ground may not apply. Example: Refugees, Asylees].

18. True or False. An alien who arrives and is present in the Illnited States by _
coming through the port of entry at 2 a.m. when the port is closed without any -
inspectors present is subject to inadmissibility under INA $ 212(a)(6)(A)()-

% True [Note to Instructor: Please see section above regarding INA § 212(a)(6)(A)]

19. An alien who smuggles or assists in smuggling aliens into the U.S. is inadmissible
under INA § 212(a)(6)(E)(i). The alien is eligible to apply Il’or a waiver under
INA § 212(d)(11) if the alien has smuggled which qualifying relatives?

)

< Parent, spouse, son or daughter, and no other individual. Example: if the alien
smuggled his spouse, but also smuggled his brother; then he is not eligible to -

apply for the waiver. ' ‘

20. An alien who is a VAWA self-petitioner is applying for adjustment of status, but
is inadmissible and needs a waiver under INA § 212(i). What elements must the
applicant satisfy to be granted this waiver?
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< The applicant must establish extreme hardship to him/herself, any United States
citizen, lawful permanent resident, or qualified alien children, or parents, and
must show that s/he warrants a favorable exercise of discretion

21. An alien who is an immediate relative of a U.S. citizen is ap

plying for adjustment

of status, but is inadmissible and needs a waiver under INA § 212(i). What
elements must the applicant satisfy to be granted this waiver?

% Applicant must establish extreme hardship to spouse or pas

rent (children do not _

count), and that s/he warrants a favorable exercise of discretion

J

22. List the three different bases for a waii'er under INA § 212(h) and describe them

briefly.

< INA § 212(h)(1)(A) waives INA § 212(a)(2)(D)(i), (ii), or any other offense
waivable under INA § 212(h) if more than 15 years have passed since the offense
and the alien demonstrates rehabilitation, no threat to safety/secunty, and that it is

warranted as a matter of discretion
INA § 212(h)(1)(B) requires that the applicant have a quali

®,
0.0

fying relative (parent,

spouse or child who is a USC or LPR), extreme hardship, and that a favorable

exercise of discretion is warranted

&
0.0

favorable exercise of discretion is warranted

INA § 212(h)(1)(C) is for a VAWA applicant who must simply demonstrate that a

23. Is there a waiver or exception for an allen who is inadmissible under INA §

212(a)(9)(A)? Explain.

% INA § 212(a)(9)(A)(iii) provides an eXception to the bars @

f inadmissibility if the

person has obtained consent to reapply for admission to the United States after

temoval (Form I-212)

24. Is there any waiver or other form olf relief for an alien who
INA § 212(a)(9)(B)? Explain.

is inadmissible under

% INA§ 212(a)(9)(B)(v) provides a waiver for unlawful presence, and the alien
" must demonstrate extreme hardship to a USC/LPR parent d)r spouse and that a

favorable exetcise of discretion is warranted

25. Is there any waiver or other form of relief for an allen wha i
INA § 212(a)(9)(C)? Explain.
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< INA § 212(a)(9)(C)(ii) provides an exception to the permanent bar. Once the,
~ alien has waited 10 years after the date of last departure from the United States,
s/he may file a Form I-212 from out31de the United States to request permission to .
reapply for adrmsswn '

LAB #2: DEPORTABILITY GROUNDS AND CONVICTIONS

1. When is an alien subject to grounds of deportability under INA § 237? |

% When the alien has been admitted to the United States and|thereafter becomes
ineligible for classification given, commits an offense thatrenders him/her
deportable, or was not entitled to the classification given at the time of admission

2. List the three stafutory elements to satisfy a finding of dep oﬂabﬂity under INA §
237(a)(2)(A)(i) for conviction of a crime involving moral turpitude.

% Conviction

" ¢ Offense committed w1thm 5 years of admlssmn (10 years if admitted under INA §
245(]) relating to informants)

» Possible sentence for thc offense (regardless of actual sentence) was at least one

year

3. True or False. An alien who has been convicted of one drug offense is always
deportable under INA § 237(a)(2)(B)(i).

«» False, an alien who has been convicted of one offense for simple possession of 30
grams or less of marijuana for personal use is not deportable

4. Is an alien deportable under INA § 237(a)(2)(B)(i) for a smgle drug conviction
- where the charge is “Possession of less than 2 pounds of man]uana"”

< Only if the government (ICE in removal proceedings) is able to establish the
amount of marijuana was more than 30 grams

5. Is an alien deportable for false claim to U.S. citizenship if the claim was made on
September 29, 1996 to obtain a state driver’s license?

< No, the provision only applies if the claim was made on 9/30/96 or later
6. An alien was admitted as an immigrhnt last month. Yesterday, the alien assisted

his brother-in-law, sister and mother to enter the U.S. near the Arizona border.
Is the immigrant subject to deportability under INA § 237(a)(1)(E)(i)?

Page | 165

AILA Doc. No. 15082634. (Posted 8/26/15)

669



< Yes [Note: He is not eligible for a waiver because the waiy
. alien’s spouse, parent, son or daughter].

7. An alien was admitted at the port of entry as an immigrant

citizen, but at the time of her admission she was married to
are the possible charges of deportability?

*,

/
o

e
°o*

INA § 237(a)(1)(A) - 212(a)(10)(A) [practlcmg polygamy

immigration law her prior marriage rendered the marriage
% INA § 237(a)(1)(G) —if it can be established that alien fail
agreement

visa]

J

er applies only to an

spouse of a U.S.
) another man. What

»INA § 237(a)(1)(A) — 212(a)(6)(C)(i) [fraud/willful misrepresentation] |
INA § 237(a)(1)(A) — 212(a)(7)(A)(1){I) [not in possession of a valid immigrant

? —No. — Under
to the USC invalid]
ed to fulfill the marital

8. ‘An alien was admitted on a B-2 visitor’s visa and overstayed the time authorized

on the I-94. What is the appllcable ground of deportablllty"

 INA § 237(a)(1)(B) [overstay]

9. An alien admitted as an F-1 student dropped out of school

lafter one week and .

began working. What is the applicable ground of deportability?

< INA § 237(a)(1)(C) [violated conditions of admission] -

10. An alien was convicted for sale and transportation of mari;
of his last admission to the United States. The possible sen
imprisonment, but the alien was sentenced to 6 months in j
applicable ground(s) of deportability?

I
< INA § 237(a)(2)(A)(i) - CIMT [drug trafficking is a CIM1
% INA§ 237(a)(2)(A)(111) INA § 101(a)(43)(B) — aggravate

trafficker
% INA § 237(a)(2)(B)(i) - controlled substance offense conv;

11. An alien voted in the Presidential election of November 195
. applicable grounds of deportability?

< INA § 237(a)(6) — unlawful voting, although an exception
< INA § 237(a)(3)(D) — false claim to U.S. citizenship (possi
9/30/96)

12. An alien has two convictions for petty theft and is sentence
and 1 year probation on the second conviction. What is th
~ deportability?

AILA.Doc.' No. 15082634. (Posted 8/26/1

uana within 4 years
tence was 1-5 years’
ail. What is/are the

]
d felon as drug

iction

)6. What are the

could apply
ble if on or after

d to 5 months in jail
p ground of
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% INA § 237(a)(2)(A)(ii) - raultiple CIMTs

13. List at least two grounds of deportability that have no comparable

inadmissibility ground.

> INA § 237(a)(2)(A)(iii) — aggravated felony conviction

°” INA § 237(a)(2)(C) — firearms conviction
14. To charge a ground of deportability under INA § 237(a)(2)
statute must be referenced in the Notice to Appear?

» INA § 101(a)(43), noting the specific subsectlon involved;
drug trafficking

(A)(iil), what other

e g.,‘ 101(a)(43)(B) -

15. An alien is deportable under INA § 237(a)(2)(E)(i) for a crime of domestic

violence if the conviction is after September 30, 1996. Wha
these crimes?

< Victim can be a current or former spouse, one who shares a ¢
cohabits as a spouse, an individual who is cohabiting with or,
perpetrator as a spouse, an individual similarly situated to a s

must be the victim in

hild in common, or
has cohabited with the
pouse of the

perpetrator under the domestic or family violence laws of the jurisdiction where the
offense occurs, or any other individual who is protected from the perpetrator’s acts
under the domestic or family v1olence laws of the United States or any State, Indian

tribal government, or unit of local government.

.

16. Which of the fg')lldwing is a “conviction” for immigration purposes?

Formal judgment of“glﬁlt” entered by a court - Yes
“Deferred prosecution” where the defendant is not required
Conviction vacated due to failure to advise of immigration

Conviction vacated for rehabilitative purposes — Yes
“Adjudication” withheld but-with a plea of guilty and 1 yea
Conviction vacated for ineffective assistance of counsel — N

e Ao o

17. What is a sentence for immigration purposes? B

True or False:

to plea— No

consequences — No
Conviction vacated to avoid immigration consequences — Yes

r probation — Yes
o

a. An alien has his criminal reduced from 1.5 years to 34 days. For

immigration purposes his sentence is still l S years. Tt
False

AILA Doc. No. 15082634. (Posted 8/26/1
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b. An alien is sentenced to probation. He violates probation and is sentenced
to 2 years in jail. For immigration purposes his sentence is still probation.
True or False. .
False

What is a sentence for immigration purposes?

c. An alien is sentenced to 2.5 years for possession of narcotics and 3 years
. for arson, to be served consecutively. For immigration purposes his sentence is
5.5 years. Note: However, on an NTA, each count would be a separate '

-, . . | .
removable offense referencing the term of imprisonment for the respective count.

d. An alien is sentenced to 6 months for petty theft and|7 months for sexual
assault, to be served concurrently. For immigration purposes his sentence is 7
months. Note: However, on an NTA, each count would be! a separate removable

offense referencing the term of imprisonment for the respective count.
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Appendix

Create Your Own Classroom Setup
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