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Instructor Preparation 

Classroom 

Required 
Material 

Equipment 
Setup 

I 
Determined by location of tra "ning. 

·Course Title. Instructor Guid~ (Insert ECN Link) 

· Course Title Presentation (ln+rt ECN Link) 

Course Title Participant Guide (Insert ECN 

Lin~ ' ' ' I ' 

Course Title Participant Guide Note-Taker 
(Insert ECN Link) 

• Laptop for presentatio" 
• Projector for PowerPoint Presentation 
• Projection screen (if ap~licable) 
• Cables to connect lapt~p to projector 
" Presenter "clicker" to advance slides 
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Introduction 

\, 

Gain 
Attention 

Motivation 

Instructor may begin b~ asking the class the 
following questions: 

• What is the difference between 
inadmissibility Jnd deportability? 

I 

. • What is the section of law in the INA 
that covers intssibility grounds? 

• What is the section of law in the INA 
that covers depobbility grounds? 

. I 

• What is the section of law in the INA 
that covers remdval proceedings? 

The instructor ck discuss the answers 
provided by the ~articipants and tell 
them that this cdurse module will help 
us answer these ruestions and more. 

(For the instructor: The answers to the 
above questions are in Lesson 1 ). 

I 

As an Immigration Services Officer (ISO), you will be 
challenged with adjudications !that require a detailed 
understanding of inadmissibilify, deportability and 
waivers. For example: 

INA 212 and 237 have man similarities with res ect 
to charges contained within ea¢h section. yet each has 
separate and unique sections lfor which there is no 
corresponding charge in the bther. In the areas of 
criminal offences, security , · is 1 ues, fraud, and alien 
smuggling, the two are very similar, yet there are 
instances where an individual may be deportable for 
committing an offense that in nd of itself, would not 
render the individual inadmissib e to the United States. 

A person convicted of armed ,., bbery and sentenced to 
10 years in prison would e inadmissible as an 
applicant/or admission under ~ § 212(a)(2J(A)(i)(I) 
for having been convicted of a Crime Involving Moral 
Turpitude (CIMT) and if he o she had been admitted 
to the United States he or s .e would be removable 
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Instructor 
Introduction 

under INA § 237(a)(2)(A)~l if the CIMT was 
comm.itted within jive years of dmission, or removable 
pursuant to INA§ 237(A)(2)(. (iii) for an aggravated 
felony crime of violence fo · which the term of 
imprisonment imposed is at reast one year, or an 
aggravated felony theft offens1 for which the term of 
imprisonment imposed is at leaft one year. Both relate 
to the convictions for Crimes Involving Moral 
Turpitude (CIMT) but the+ is no ground of 
inadmissibility for an aggravated felony. 

It is such particulars that y~~ as an ISO will be 
reminded of once you get to y~ur offices. This course 
module in BASIC intends to lay the foundation and 
help you gain the knowle~ge required toward,s your 

. adjudicati.on tasks when you gef back to your offices. 

Introduce yourself as the instru~tor for this session. 

Class Rules Establish rul~s for questions ( e.k. parking lot),. 
and House- discussion, breaks, cell phones, etc ... 

· keeping 

Safety Notify participants regarding Fire Safety, Weather 
Notifications (if any), and alls ety related procedures 
as needed. 
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Lesson Overview 

UOSS<lns 

•lesson I: Olslingulsll belween lnadmisolbiliy and~ 

• Lesson 2: ldenlily grlJl.l'ds al lnadl'nissibi!t under !NA s 212 

• lesson3: ldenlily .,_..di inadmissilJllil lnler INA§ 212 

• Lesson 4: ldenlily gTllll1ds of~ under INA § 237 

• Lesson5: ldenlily - constilu!esa conW:lionand -e 
for lmmigr8ljon purposes 

Overview Given a field situation invol;ng the adjudication of· 
specified applications, you, as F. ISO will identify the 
applicable grounds of inadmissibility or deportability 
and will detennine whether thJ applicant is eligible to 
apply for a waiver of the grqund of inadmissibility. 
This course module will help us meet 5 specific 
objectives that are outlined as cbrresponding lessons. 

Objectives Today's objectives will be to cover the following 
lessons: 

• Lesson 1 : Distinguish , etween inadmissibility 
and deportability 

• . Lesson 2: Identify gro~ds of inadmissibility 
and waivers under INA§ 212 

• Lesson. 3: Identify grollljlds of deportability and 
waivers under INA § 23r . 

• Lesson 4: Identify \ what constitutes a 
conviction · and sentence for immigration ' 
purposes \ . 
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Lesson/Topic 1: Distinguish Between Inadmissibility and Deportability 

Lesson l: Distinguish Between 
Inadmissibility and Deportability 
~ 

• lfl aim ITl.IStdernonslratel!lalte «she islDrissiileto U.S. 

• lfl ilerl ITl.ISIOOI be imtissilletolhe U.S. I.Iller tJA § 212 

• lnmissii!,llllSleslltiislleligiiity foraW<ivel'avla 
laviRlle mtti\le ol liicrelirl il onfe! to be adrrlled 

• Alim5 - adrrlled may be• to reimval pwsufi to 
m s 237 ii remolllble 

Lesson 1 Distinguish between the condepts of inadmissibility 
Introduction and deportability. 

An alien seeking admission to the United States, 

whether as a nonimmigrant or as an immigrant, 

or as one seeking a benefit such as adjustment of 
status to that of lawful permanent resident 

(LPR), must demonstrate that he or she is 

admissible to the United States. The alien must 

not be inadmissible to the United States under 

any of the grounds of inadmissibility specified in 
section 212(a) of the Immigration and Nationality 

Act (INA). If inadmissible, the alien may be able 

to establish that he or she is eligible for a waiver 

of such inadmissibility, and that he or she 
warrants a favorable exercise of discretion by the 

government in order to be admitted to the United 

States. 

Those aliens who have already been admitted, 

whether as nonimmigrants on a temporary basis 

or immigrants, may be subject to removal from 

the United States if they have committed acts 

either prior to admission or after admission that 

render them removable under INA § 237. 

Whether an alien has been ~dmitted to the United 

States, is seeking to adjust status or is seeking 
admission at a Port of Entry (POE) will 

determine whether the grounds of inadmissibility 

or deportability apply. i 

The following are our objec~ves for this lesson. 
I 

• What is inadmissib~ty and deportability? 

• Identify when INA § 212 applies. 

• Identify when INA § 1237 applies. 
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I ' 

Inadmissibility What is Inadmissibility and IJ)ll eportability? 
and 

. Deportability What is inadmissibility and deportability? 

(Lesson · The grounds of inadmissibi~ty at INA § 212(a) are 
Content) designed to pre~ent the ~dmission of specified 

groups of aliens to the Unit~d States. The grounds 
of deportability at INA §I 237 · are design~d to 
remove aliens who have previously been admitted to 
the U.S but who, after admi~sion, are found to have 
committed immigration, clriminal or - national 
security violations, or arel found to have been 
ineligible for admission in tile first place. 

Adjustment of status und~r INA § 245 is an 
admissions process conduc~ed inside the U.S. in 
order to relieve previously !admitted nonimmigrant 
aliens or aliens present without adniission or parole 
of the burden of leaving ilie country to obtain an 
immigrant visa (via coJuiar processing) and 

· returning to the U.S. to seek immigrant admission at · 
aPOE. 

Accordingly, an applicant for adjustment of status is 
given the same status under tlte immigration laws as· 
someone who is seeking acthussion to the U.S. and 
pursuant to INA § 245, m~~t establish admissibility 
to the U.S. under INA § f 12. An applicant for 
admission bears the burden of proving admissibility 
clearly and beyond a doubt. lNA §240(c)(2)(A). 

I 
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Lesson 1: Distinguish Between 
Inadmissibility and Deportability 
When does INA § 212 app~ 

• The t.erm lladmissible releisto those afJens ~ for 
'adrnissiofl' 

· • ltlr11ission means' ... the lawful emy of [anl alen i1lo the [US.] 
after ~and~ by an irrmiyatm ofDcer.' INA 
§101(aX13)(A). 
• Alliilien~~idthetimedinspecticlloradjlslmentd 

r.lalusiinU!iion d1NA§212. 

• ' ... E1.c!pl as ottinse frOWjed .•• alien!;~ are 
~ ... are ineiqtl!e lo receive visas and inef9b!e to 
be admilEd lo the umed Simes ... 'INA § 212(a~ 

-~= 

When INA§ 
212 Applies 

(Lesson 
Content) 

Identify when INA § 212 Applies 

~en does INA § 212 apply? 

The term inadmissible refers o those aliens who are 
ineligible for "admission" intc the U.S .. 

The term admission means ". . . the lawful entry of 
[an] alien into the United States after inspection and 
authorization by an immi~~ion officer." INA § 

. 101(a)(13)(~). In Matter df Quilantan, 25 I&N 
Dec. 285 (BIA 2010),' the BIA held that an alien 
seeking to show that he or s~e ·has been "admitted" 
to the United States need only prove procedural 
regularity in his or her entry' rhich does not require 
the alien to be questioned by immigration authorities 
or be admitted in a partichlar status. Quilantan 

I 

entered the United States bylriding in a car driven by 
a U;S. citizen from Mexico to the United States. The 

· immigration officer asked the driver whether he was 
a U.S. citizen, then waved tlie car through without 
asking Quilantan whether sh~ was a U.S. citizen or 

. I 

had an entry document The BIA concluded that an 
alien who physically presents herself for questioning 
and makes no knowing false claim to citizenship is 
"inspected," even though. ·she volunteers no 
information and is asked no questions by the 
immigration authorities, and bt such an alien has 
satisfied the "inspected and kdmitted" requirement 
of 245(a) of the Act. In cbntrast, an alien who 
makes a false claim of U.S. bitizenship in order. to 
gain entry into the United I States has not been 
admitted. Matter of PinzQn, 26 l&N Dec. 189 (BIA 
2013). 

An alien is deemed ina ssible at the time of 
inspection or adjustment of tattis if the alien is in 

violation of INA§ 212. 

· INA§ 212(a) reads: 

• "(a) Classes of Aliens Ineligible for Visas or 
Admission. Except as, otherwise . . . aliens ' 
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Lesson 1: Distinguish Between 
· Inadmissibility and Deportability 

When does INA § 212 appt(1 (cont'd) 

I - Ill IXlrirnmi;ant afens seekirl,l missiln al POE 

• •Ill m diling consularprocessilg 

• - Ill ilTIJTL1JIWseekirl,J mma1 POE 
• iW'ies Ill~ LPRsal POEi rtgarded as seeJQng 

a!missionin certain cMnslantesistedin INA §IOl(aXl3XC) . •to parok!ll a'lens 

• •Ill alens present IWl10UI milsion or parole 

• - lo aliens appl'jirlJ fn!justmert of status 

-~= 

When INA§ 
212 Applies 

(Lesson 
!' Content) 

who are inadmissible . . . are ineligible to 
receive visas and ineligible to be admitted to 
the United States ... " 

INA § 212(a) is applied both by Consular and DHS 
Officers abroad, by DHS CBP Officers at a POE, 
and· USCIS Immigration Seri-ices Officers· (ISO) at 
District Offices and Service Cf nters. 

Identify when INA § 212 Ap~lies 
When does INA§ 212 apply£! 

INA§ 212 applies in a varieJ of contexts. Consider 
the following: 

I. Used for aliens seeking adihission to the U.S. at a 
POE or applying for adjustmeht of status. 

. • May be ·a nonimmibant with or without 
proper documents. 

• May be an intending immigrant with or 
without proper documents. 

2. Used for a returning resideht alien who is deemed· 
. I 

to be making an application for admission. under the 
provisions of INA § 101(~)(13)(C). Vartelas v. 
Holder, 566 U.S. _, ln2 S. · Ct. 1479 
(2012)[interpreting 101(a)(l3)(C)(v)]; Gonzaga­
Ortega v . . Holder, 736 · 1F.3d 795 (9~ ~ir. 

· 2013)(returmng LPR attemptTd to smuggle his ruece 
who lacked entry documents into the U.S. by 

I 

bringing her in his car and coaching her to tell 
immigration officers that she ras a U.S. citizen; due 
to this illegal activity, the UPR was treated as an 
applicant for admission.); Matter of Guzman 
Martinez, 25 I&N Dec. 845 (BIA 2012)[attempted 

· alien smuggling is ille al activity within 
101(a)(13)(C)(iii)]. · 

Examples of LPRs who de the U.S. and upon 
return are considered to · e seeking admission 
include: an alien who remained outside the U.S. for 

I 
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two prior to returning [i.e. ar· sent for a continuous 
period in . excess of 180 days within 
101(a)(13)(C)(ii)]; or, an LP 

1 
convictecJ of a CIMT 

or other offense within INA §212(a)(2) and 
• I 

thereafter departs the U.S. without having received a 
§212(h) waiver. 

3. Used when adjudicatin an application for 
adjustment of status. 

• INA § 245, NACARA! § 202, HRIF A § 902, 
legalization, Cuban J.\.djustment Act, and 
other adjustment pro'4sions all have as an 
eligibility requirement that the person be 
admissible to the u.s.1 . . 

• Determinations of admissibility are made 
under INA§ 212. · I . 

4. Applied to an alien who is paroled into the U.S. 
under INA§ 212(d)(5)(A). I . 

5. Applied to an alien who is present in the U.S. 
, without having been inspedted and admitted or 

paroled into the U.S. 

• Such alien .is inadmisiible to the U.S. under 
INA § 212(a)(6)(A)(i). 

• Such person has not ·been admitted to the 
U.S., even though the person is physically 
present in the U.S. 1'stead, he or she is an 
applicant for admissiob. 

• Prior to April I, 19~7, a person who was 
physically present in e U.S. and who had 
not been inspected w subject to a charge of · 
deportability under £ · rmer INA § 241 for 
having "entered" with ut inspection. 

• The concept of "en .,, was replaced by 
"admission" in the Illegal Immigration 
Reform and Immigran Responsibility Act of 
1996 (llRIRA). 
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Lesson 1: Distinguish Between 
Inadmissibility and Deportability 
Ylhen does 1NA § 237 apply? 

• •to adnitted aliens oo longa' eijole tor the a 
previously aceotded 

• • to adnitted atiens Bj)le 1o be adnitted n the lira! 
place 

'• ' •-. ·"-' ··--~'!' J .... 

;when INA§ 
:

1

212 Applies 

·(Lesson 
.. content) 
I 

~· 

Identify when INA § 237 apolies 

When does INA § 237 apply? 

As previously noted, the grounds of deportability at 
INA§ 237 are designed to re~ove aliens who have 
previously been admitted to the U.S. but who, after 
admission, are found tb have committed 
immigration, criminal or I national security 
violations, or are found to have been ineligible for 
admission in the first place. 

Consider the following situations· where INA § 237 
applies: 

1. Used when an alien has been admitted to the 
United States, and thereafter commits an offense, is· 
no longer eligible for the stants previously accorded, 
or was ineligible to be admittdd in the first place . 

. • Under ihese c~ces, ihe alien is 
placed in removal proceedings under INA § 
240 with the issuance of a Notice to Appear 
(NTA). 

• An alien's last entry into the U.S. must be an 
admission, in order to be charged under INA 
§ 237. 

2. In the USCIS context, charges under INA § 237 
are . typically lodged agmrlst an applicant for 
adjustment of status who hJs been admitted in a 

. nonimmigrant status, does no~ qualify for adjustment 
of status, and no longer qualifies for the 
nonimmigrant classification. 

• The most common gr und of deportability in 
the USCIS context is when the person has 
been admitted as a onimmigrant · and has 
remained longer than uthorized, in violation 
of INA§ 237(a)(l)(B) 

3. Charges under INA§ 237 ay also be used when 
Conditional Permanent Resi ence (CPR) status is 
. terminated or when it is dete · ed that an applicant 
for naturalization is subject to removal from the U.S. 

Page 118 

523 

AILA Doc. No. 15082634. (Posted 8/26/15)



Lesson I: Distingu~h Between 
~ibility and Deportability 
RLmlVill Pnicemp inlel L'lA § 240 

• 8ej1ns r.ilh ~ a Nolte IO Apps (NTA} wilt Ill! 
irmiplimcwt B CFR239.1(a~ 1239.l(a~ 

• r mt illmited l!el lrif ctaiieslnllr INA§ 212 applf 
•MM!galilris 
•P!llllees 

• • Preseoce\Wlm mssimorplllie. 

• r lfmited, «ti ctagesinler INA§ '1118PPlt 

Removal 
Proceedings 
UnderlNA§ 
240 

(Lesson 
Content) 

due to the commission of an o ense or the discovery 
that the alien was never la ly admitted as an 
LPR. 

4. Used when an alien has been convicted of a 
criminal offense after havin~ been admitted to the 
U.S. whether as a nonimmignfut or as an immigrant. 

. . I . 

• Often seen in the fOntext ·of a Lawful 
Permanent Resident (LPR) who is denied 
naturalization. 

• May also be seen in a(:lju.stment 1applications 
if the.person was admihed in a nonimmigrant 
classification, committed· an offense after 
arrival, and is denied atljustment of status. 

5. Also used when the ~erson was admitt~d 
erroneously, when he or she Jvas inadmissible at the 
time of admission. 

• The alien is charged under . INA § 
237(a)(l)(~) · wi~ 1· refere~ce ~o .. t?e 
corresponding grountl of madmiss1b1lity 
under INA§ 212(a) tHat rendered the person 
inadmissible at the timb· of admission. 

I 

Removal Proceedings under INA § 240 

Removal Proceedings under INA § 240 . 

The process begins with thl issuance of a NTA. 
. I 

Whether the charges on the NTf A will be pursuant to 
INA §§ 212 or 237 depends on how the alien last 
entered the U.S. If the al~en was not admitted, 
charges under INA § 212 will be used. Therefore, 

I 

aliens· who are arriving al ens, aliens who are 
paroled or those who entered without inspection are 
subject to INA § 212. If alien was admitted, 
charges under INA§ 237 wil be lodged. The alien 
is placed into removal procee ings under INA§ 240 
and an Immigration Judge m y ultimately order the 
removal of the alien. 
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Lesson/Topic 2: Identify the Grounds of Inadmissibility unde INA§ 212 

Lesson 2: Identify INA 9 212 
Inadmissibilify Grounds and Waivers 
• M § 212(aX1J-HeaJh.Rela!ed Gl'Dlltds 

• tlA § 212(aK2)-Crilm Ill Retied GrMJs 

• NA § 212(aXJ)- ~Illy Ill Rela!ed Grotnls 

• t1A § 212(aX4l- Nlic awge 
•tlA§212(aX~-tm-Catif'Wnillll~foc 

Certail~ 

•NA§212(aX6J--.Emmn~Villm'S 

Les.wn 2: Identify INA~ 212 
Inadmissibility Grounds and Waivers 
·~§212(a'.(7}-~ ~ 

•tlA§212(aH8)-~for~ 

• ~ § 212(aX91-PIMlu!tt RemiMd in1 Urlardul Presefte 

• ~ §212(a~10)-Mistelnous 

Lesson 2 Identify the Grounds of Inadmissibility under INA 

Introduction § 212 

They are as follows: 

Describe INA § 212(a)(l) - Health-Related 
Grounds 

Describe INA§ 212(a)(2) - Criminal and Related 
Grounds 

Describe INA§ 212(a)(3)-Security and Related 
Grounds 

Describe INA§ 212(a)(4)- Public Charge 

Describe INA § 212(a)(S)- Labor Certification 
and Qualifications for Certain Immigrants 

Describe INA § 212(a)(6)- Illegal Entrants and 
Immigration Violators 

Describe INA § 212(a)(7) - Documentation 
Requirements 

Describe INA§ 212(a)(8)-lneligible for 
Citizenship 

Describe INA § 212(a)(9) - Previously Removed 
and Unlawful Presence 

Describe INA § 212(a)(l0)-:- Miscellaneous 
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Lesson 2: Identify INA ~ 212 
· Inadmissibilify Grounds and Waivers 

1NA § 21~aX1J- Healh-Relaed ~ 

•INA§ 21~aX1XAXiJ-CarmrdJlelisease.olpJ!6: hea'lh 
si;Jrime 

·INA §2t~aX1XAXDJ-mnp!s~ proof ofalldlhe i 
"'IJied vaccmaoons 

• INA § 21~aX1XAXij), (II) • PhysQ or rrnl lisa'dels 
vdh associated lmrllj beliMJr (current dsorder and pasl 
dim1er that islit.etf to retll IJ lead to olle ~ betM) 

·INA §21~aX1J(AXIv)-Dn,1JabuseandiNJ il(ijct 

Describe INA 
§ 212(a)(1)­
Health­
Related 
Grounds 

(Lesson 
Content) 

Describe INA 
.-.------..... §212(a)(1)- · 

Lesson 2: Identify INA ~ 212 
Inadmissibilify Groun~ and Waivers 

INA § 21~aX1)- Healfh.Relaled Grolmds-Overvie 
. \ 

• ~dW Exarrinaf.on Ill Vaccm Record (Fonn~ 
693) requRd . . 

' mnpt Visa appticarts 

• RefuJees • f1nmssio111nler INA~ 207 
·~appftanls 

• Ka.IV rainrnipnls 
• ftJI o1llr nonirranip'ds and ar;;m; for~ (IWil 
liMl oot al'eady !al a med'Uexarn) i reason to befM 
inadnissible on med'U grot.Urls 

, Health· 
· Related 

Grounds 

(Lesson 
1 Content) 

Describe INA§ 212(a)(l)-pealth-Related 

Grounds . I 

INA§ 212(a)(l}-Health-Related Grounds -

Overview I 

There are four statutory provisions related to the 
• I 

health grounds of inadmissibility. They are as 
follows: 

• INA § 212(a)(l)(AI (i) - Communicable 
disease of public health significance 

I 
• INA§ 212(a)(l)(A)(ip- Immigrants lacking 

proof of all of the required vaccinations 

I 

• INA § 212(a)(l)(A)(iii)(I), (II) - Physical or 
I 

mental disorders ~th associated harmful 
behavior (current disorder and past disorder 
that is likely to recur br lead to other harmful 
behavior) 

• INA § 212(a)(l)(A)~iv) - Drug abuse and 
drug addict I · 

I 
Describe INA § 212(a)(l)- Health-Related 
Grounds I 

INA§ 212(a)(l}-Health-Related Grounds­
Overview 

A medical exam is require to make a finding of 
inadmissibility under INA § 212(a)(l)(A). Medical 
exams are required for the fo lowing aliens: 

Immi . . i 1· I • grant visa app icants 

• Refugees applying ti admission under INA 
§ 207 

• Adjustment applican 

• K (fiance) and V (f: 'ly members of LPRs, , 
eligible to receive a sa under §203(a)(2)(A) 
filed under §204 on r before the enactment 
of the Legal Immigra~ion Family Equity Act, 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers . 

1NA § 212(aX1l- HeaJlh.Related Grwtds.QveMew 

• Rlml 1-693 is cormive eWlence of inadmissibiily 

• ClassA medical cordlion.s rerder an afien inadrnmiJle 
• Must be certified on Rlml 1-693 signed by panel physician 

orcr.t SIJlgt!Oll 

• Class e medical cordlions do not rermer an afierl inadmissible 

• MBt ra5e IJJeStions ct inadmissiblt on olher grourds 

Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX1)(AKi)-Cornmunicable Disease of Public Healh 
Signfficance 

• Slablle' 

• 'krf alien who is delelmined (Ill accordaoce wall regulations 
prasaibed bylhe Secretary of Heallh and lbnan Services) to 
have a comnulllicable disease of public heallh significaru • . .' 

• ~: Aliens seeking admission 

•Evidence: ClassA Medical Condition on Forml-86.1 

• Waiver. 1NA § 212(gX1) 

Describe INA 
§ 212(a)(1) -
Health­
Related 
Grounds 

(Lesson 
Content) 

; Describe INA 
, § 212(a)(1)­

Health­
Related 

' Grounds 

or more years) 
nonimmigrants 

J 

• All other nonimmigrants and applicants for 
admission (who haJe not already had a 
medical exam) may ~e required to undergo a 
medical exam if there are reasons to believe 
they may be inadmissible on medical 
grounds. I 

I . 

Describe INA§ 212(a)(l)- Health-Related 
Grounds I 

The Report of Medici¥ Examination and 
Vaccination Record· (Form I 1-693), is conclusive 
evidence of an alien's inadmissibility. 

Only Class A medical conltions render an alien 
I 

inadmissible under INA§ 212(a)(l)(A). 

• The Class A mediL condition must be 
certified on the medital report signed by the 
panel physician or cir! surgeon. 

• Class B medical conditions do not render an 
alien inadmissible on medical grounds under 
INA § 212(a)(l)(A), but can possibly raise 
questions of inadinissibility on other 
grounds. I . 

Describe INA § 212(a)(~) - Health-Related 

Grounds 

INA § 212(a)(l)(A)(i) - Communicable Disease of 
Public Health Significance 

"Any alien who is determined (in accordance with 
regulations prescribed by t&e Secretary of Health -

. I 
and Human Services) to have a communicable 
disease of public hea th significance" is 
inadmissible. INA § 212(a)(l)(A)(i) (Emphasis 
added). 

A "Communicable disea:.e of public health 
significance" is defined at ~ 2 C.F.R. § 34.2(b) and 
includes 7 medical conditions, i.e. Chancroid, 

I 

Gonorrhe~ Granuloma Inguµtale, Hanson's dise8$e 

Page 122 

527 

AILA Doc. No. 15082634. (Posted 8/26/15)



J 

Lesson 2: Identify INA~ 212 
Inadmissibility Grounds and Waivers 

· INA §212(gX1~WaiverforlN.4 §212(aX1)(A)(i) (communicable 
disease ol public heallh significance) 

• 'The [SecrelaryJ may waive [inadmissiblily lRlfs INA § 
212(aX1)(A)(i)) ii the case of any alien who-

' (A) is the spouse or the unmaJTied son or daughter, or the 
minor unmarried la"1uli'f adopted clil. of a (USC or LPRJ, er 
of an atien who has been issll!d an immigranl \isa, 

• (B) has a son or dau,Jhter who is a [USC or I.PR). or an afien 
who has been issued an immigrant visa; or 

• (C) is a VAWA self.peliioner ... ' 

Describe INA 
§ 212(g) 
Waivers 

(Lesson 
Content) 

(leprosy, infectious), Lymp granuloma Venereum, 
Syphilis (untreated) and T berculosis, active and 
infectious. The respondent, an LPR who was a 
citizen of the Philippines, in! Matter of Vallejos, 14 
l&N Dec. 68 (BIA 1972), Jas found deportable as 
inadmissible at entry due to k dange~ous contagious 
disease, i.e. leprosy. I · . 

The regulations at 42 C.F.R. § 34.2(b) have been 
amended whereby HIV is lno longer listed a.S a . 
communicable disease of public health significance. 
Effective January 4, 2010,[ an HN infection no 
longer made an alien inadinissible under INA § 

I 
212(a)(l)(A)(i). Please see "Public Law 110-293, 42 
C.F.R. 34.2(b) and Inadmis~ibility Due to Human 

. I 

Immunodefi. ciency Virus ~IV) Infection" for the 
full text of the memorandum. 

' . 

A waiver is available under INA§ 212(g)(l). 

INA§ 212(g)(l)- Waiver for INA§ 212Ca)(l)(A)(i) 
(communicable disease I of public health 
significance) 

"The [Secretary] may waive [inadmissibility under 
INA§ 212(a)(l)(A)(i)] in the case of any alien who-

• (A) is the spouse or
1 

the unmarried son or 
daughter, or the minor unmarried lawfully 

' I 

adopted child, of a United States citizen, or 
of an alien lawfully ~dmitted for pennanent 
residence, or of an alibn who has been issued · 
an immigrant visa, 

• (B) has a son or da ghter. who is a United 
States citizen, or an ien lawfully admitted 
for pennanent reside ce, or an alien who has 
been issued an immi ant visa; or 

• (C) is a VA WA self- etitioner, 

• in accordance with uch tenns, conditions, 
and controls, if any, jncluding the giving of 
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Lesson 2: Identify INA ~ 212 
Inadmissibilify Grounds and Waivers 
~ § 21~aXl)(A)(i)-kmlXplts1atQIQ proo1 o1 all of the 
reqiDred vaccilalions · 

• Statme: 

• 'Any atien ... l'ltlo seeksadmissioo as an ~or ... 
~olslius ... and whohaslimt topreslrt 
documentaliln of haW1:j recelYed vaccim against vaccine 
preventable~- .. ' 

I~: ~andmnp!Visaapplants 

• Evidence: Fonn 1-693 

I WaNer. INA § 212(g)(2) 

Describe INA 
§ 212(a)(1)­
Health­
Related 
Grounds 

(Lesson 
; Content) 

bond, as the Atto ey General, in the 
discretion of the ttomey General after 
consultation with the recretary of Health and 
Human Services, may by regulation 
prescribe" 

A waiver under INA§ 212(g)(l) is discretionary 
and has no hardship requ· ement. 

The medical waivers have supplementary 
information that must be completed in the 
Application for W aiveJ of Grounds of 
Inadmissibility (Form I-60I)J 

I 

. I 

Describe INA§ 212(a)(l)-Health-Related · 

Grounds . I 

INA § 212(a)(l)(A)(ii) - Jnugrants lacking proof 
of all of the regliired vaccinations 

"Any alien . . . who ~eks admission as an 
immigfant, or ... adjustnie~t of status ... and who 
has failed to present dodumentation of having 
received vaccination again~t vaccine preventable 
diseases .... " is inadmissible. INA§ 212(a)(l)(A)(ii). 

Under the INA, aliens are required to· obtain the 
following vaccines: mumps, measles, rubella, polio, 
tetanus and diphtheria toxoids, pertussis, 
Haemophilius influenza type B, and hepatitis B. 

Additionally, the Center for Disease Control (CDC) 
requires vaccines for varicella, influenza, . 
pneumococcal pneumonia, r, tavirus, hepatitis A and 
the meningococcal vaccines. 
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Lesson 2: Identify INA ~ 212 
Inadmissibilify Grounds and Waivers 

INA § 212(aX1XA)(iHn1'Jrartslackilg proof of all of the 
~ YaCCilalions 

• Ext@ at IK4 § 212!ali1XCt 

• Mopted cijj described il 101~K1XfXorphan) "(G) 
(HalJue) 

• 10 yeais of i11J1! or YMJer 

• • for imDgrart l1sas (1R3s anl R4s) 

• Alfrlavi fromniptNe parert • vaceawl ix:Cli 

willin :41 days of amssm or vmen rnedi:at/ ~ 

-~= 

Describe INA 
§ 212(a)(1) -
Health­
Related 
Grounds 

(Lesson 
Content) 

I 

Exception at INA § 2 I 2(a)(l )(C) 

There is an exception I to the vaccination 
requirement. It is as follows: · 

• INA§ 212(a)(l)(C) fpr adopted children age 
I 0 or under applying for immigrant visas 
under INA § 201(b), [IR3s and IR4s]. IR3 
and IR4 visas are f9r children adopted in 
other countries, or who are being brought 
over for adoption. If: both parents have met 
the child before the! foreign adoption was 
finalized, the child can be issued an IR-3 
visa. If only one or peither of the adoptive 
parents has met the cihild before the foreign 
adoption was finalized, the child must be re­
adopted in the United States. The child is 
issued an IR-4 visa. 1 

• The adoptive parent I must sign an affidavit 
attesting that the clllld will be vaccinated 
within 30 days of af11ission or when it is 
medically appropriat~. 

• Adoptive parents who cannot sign the 
affidavit in goo& faith because of 
religious/moral objections must apply for a 
waiver for the child. I 

I 

I 
I 

INSTRUCTOR'S NOTE! An "exception 
means if an alien meets tle requirements of an 

I 
exception to a ground of ;nadmissibility, the 
alien is not inadmissible tknder that particular 
ground of inadmissibili~ 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 

INA § 212(aXl)(A)OO- mmigrantslacking proof of all of Ille 
required vacciiations 

••to a!justmenturxler 1NA §§ 209, 210, 245 and 24fA or 
Uninpd visas on or alter Septenter 30, 1996 

• Does oot awt to 
• RegSij ¢ants lUlder INA.§ 249 
• Appficalioos for cancella!ion of removal and a!justment al 

staflls for cert.ail nonpermanent resilenls urxler INA § 
- 240A(b) 

Lesson 2: Identify INA~ 212 
Inadmissibility Grounds and Waivers 

INA §212(gX2)-Waiverfor INA §212(a)(2)(AK'i) (vaccMon 
requirernerls) . 

• 1he[Sea8aryl 1113'1waile ... [!NA §21~a)(2)(A)(i)J in the 
case of any afierl. 

• (A) wto receives vaccination agailsl the vaccil'Je.peventab 
disease or diseases for which the aien has fa1ed to present 
documerdaOOn of preWJis vaccinaOOn, 

• (B) fonmom a cNi StJgeOO •.• Cl!l1ils ... that w 
vaccination woold rot be medicall'/ awroPriale, or 

• (C) urder such cirtllTlstances ... such a vaccinali>n would be 
contrary ID the afiel's religious betiels or nYJl3I COrMcOOns .• . 

Describe INA 
§ 212(a)(1)­
Health­
Related 
Grounds 

(Lesson 
content) 

Describe INA 
§ 212(g) 
Waivers 

(Lesson 
Content) 

of all of the re uired vaccina ions continued: 

The vaccination requiremen ·s apply to anyone who 
filed an adjustment of statuk or an immigrant visa 
application on or after Septexhber 30, 1996. 

Adjustment applications inclhde: 
I 

• INA §§ 709, 210, 24r and 245A 

• Registry applicants under INA § 249 are not 
required to complyJ with the vaccination 
requirements (applicants for adjustment of 

• . I 

status under INA § !249 must have entered 
the U.S. prior to Jan$ry 1, 1972). · 

Th . . . j d 1 . • e vaccmation reqwrements o not app y m 
the context of applidtions for cancellation of 
removal and adjus~ent of status for certain 
nonperrnanent residents under · INA § 
240A(b ). ' I ' 

A waiver is available under IiNA § 212(g)(2). 
I ·. 

."The [Secretary] may 1'aive . . . [INA § · 
· 212(a)(2)(A)(ii)] in the case of any alien-

(A) · h · I · · · th • . w o receives vaccmatton agamst e 
vaccine-preventable /disease or diseases for 
which the alien has failed to present 
document.ti on of pr 1vious vaccination, 

• (B) for whom a civil surgeon ... certifies ... 
that such vaccinatio would not be medically 
appropriate, or 

• ( C) under such cir stances . . . such a 
vaccination would b contrary to the alien's 
religious beliefs or oral convictions ... " 

This waiver is discretionarx and does not require a 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and WaiVers· 
INA§ 212(aX1)(A)(iii)(I). Present PhysicaUlknlal Disorder 

•Slalul:e: 
• 'Any alien ... delelmined ... to have a~ or mental 

disonler ard behavior associaled wi1h the. disonler 1llal may 
pose, <r has posal, a thteal to the property, safely, or we'fare 
of Ille a&en or olhers .. .' 

• E-.idel1te: findir¥J on Form 1-693 

• WaNfr. INA § 212(g)(3) 

'•' < 1 ·~· :"'• ,, ' 

Describe INA 
§ 212(a)(1)­
Health-

; Related 
: Grounds 

; (Lesson 
: Content) 

qualifying relative or hardshir. 

The medical waive~s have supplementary 
information that must be completed in the Form I-

r 

601. [Note: The Form I-601 is not required for aliens 
who are seeking to overcoiJe inadnlissibility based 
on missing vaccinations or vaccinations being not 
medically appropriate]. 

Describe INA§ 212(a)(l) .- Health-Related 
Grounds 

INA§ 212(a)(l)(A)(iii)(l)-Present Physical/Mental 

Disorder I . 

"Any alien . . . who is determined . . . to have a 
physical or mental disorder bd behavior associated 
with the disorder that maii pose, or has posed, a 
~eat to the property, safe1Yi, or welfare of the alien 
or · others . . ." is ' ir admissible. INA § 
212(a)(l )(A)(iii)(I). 

The civil surgeon or panel p ,ysician must determine 
that the alien currently · h a physical or mental 
disorder and exhibits h behavior associated , 

with that disorder. 

A waiver is available under A § 212(g)(3). 
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Lesson 2: Identify INA 9 212 
Inadmissibility Grounds and Waivers 
I~ §212(aX1KA)(Bi){ll) PaslPhysical/Mental Disorder 

I Statute: 

• 'Arrt alien ... delennined ... to 1\1'/e hi! a physical or 
rnen1al disorder and a history of nor associated wilh \he 
disorderl'Alich has pm athreai to \he property, safety, or 
me of lhe alien or othels and much behMol is likety to 
recur or lead to other harmful behavior ... ' 

• Eme: F~ on Form 1-693 

. we: INA § 212(gX3l 

Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 

1NA § 212~X3)-WaP.rerund!r INA§ 212(a)(2)(A)(ffi) (pastor 
present physical or mental disorder and asSocia!e hannful 
behavior) 

. • 'The !Secrefarll may waive !1NA § 212(a)(2)(A)(ii)J .•. in 
1:cordance will! w lmns, condililns, and conlrllb, i any, 
incMir)j) \he QMrJ:I of bord, as Ille [Secrelal'fl in the discreliln 
of the !Secrelartl.. . may by regulaOOn prescnbe.' 

Describe INA 
§ 212(a)(1)-

, Health-
Related 
Grounds 

(Lesson 
Content) 

Describe INA 
§ 212(g) 
Waivers 

(Lesson 
Content) 

INA S 212(a)(l)(A)liii)(ll)- 11ast PhvsicaI/Mental 
Disorder 

"Any alien ... who is determined ... to have had a 
physical or mental disorder abd a history of behavior 
_associated with the disorder thich has posed a threat 
to the property, safety, or relfare of the alien or 
others and which behavior i likely to recur or lead 
to other harmful behavior ... " is inadmissible. INA§ 
212(a)(l )(A)(iii)(II) . 

The civil surgeon or panel p'ysician must determine 
that the alien had a physical or mental disorder in the 

I 

past, and exhibited associated harmful behavior. 

A determination that the ~ behavior is likely 
to recur or lead to other h8.nnful behavior is also 

required. I 

A waiver is available under INA§ 212(g)(3). 
I 

D~scribe INA § 212(g) w~ers 
INA § 212(g)(3) -Waiver under INA § 
212(a)(2)(A)(iii) (past or prJsent physical or mental 

I 
disorder and associate harmful behavior). 

"The [Secretary) mayl. waive [INA § 
212(a)(2)(A)(iii)] ... in accordance with such terms, 
conditions; and controls, if ahy, including the giving 
of bond, as the [Secretary], I in the discretion of the 
[Secretary] ... may by regulation prescribe." 

W . . d' . NI ual'fyin l . aiver is 1scret1onary. 0 q 1 g re at1ve or 
hardship requirement. 

Secretary 'may require th imposition of terms, 
controls or conditions afte consultation with· the 

· Secretary of Health and H , an Services. 

The me~ical waivers have supplementary 

information that must be crpleted in the Form 1-
601. . 

Please ref er to published me oranda for additional 

information. I 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
~ § 212(aX1)(AXIV)- 0nrJ ~and Drug Addict 

I Statute: 

• 'Any alien ... detemired .. ; 10 be a dnJJ abus&' or add'lc1 .. 
I 

• ~: lfQory of dnJJ abuselad!fiction 

• EWJence: Fmdi1'9 on Fonnl-693 

• WM. None 

• I 

Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
~ § 212(a)(2)- Criminal and Related Grounds 

• ~ §212(a)(2)(A)(i)(l)-Qimes~ Moral TIJlllilule 

• ~ § 212(a)(2)(AJ(i)(D) - Controlled Sub.$mce Vlllations 

• ~ §212(a)(2)(8)-~ CriminalCorMctions 

• INA § 212ja)(2XC)-Drug TraffickilY,J 

• ~ §212(a)(2KD)-~ia!im!Vice 

! Describe INA 
§ 212(a)(1)-

, Health-
Related 

· Grounds 
I 

(Lesson 
Content) 

·Describe INA 
§ 212(a)(2) -
Criminal and 
Related 
.Grounds 

(Lesson 
Content) 

Describe INA§ 212(a)(l)- Iealth-Related 
Grounds 

INA§ 212(a)(l)(A)(iv)- Dn g Abuse or Drug 

Addict . .. I 

"Any alien . . . who is detennined (in accordance 
with regulations prescribed! by ·the Secretary of 
Health and Human Services)

1 

to be a drug abuser or 
addict ... "is inadmissible. INA§ 212(a)(l)(A)(iv). 

An alien i~ found to be a druk abuser or addict at the 
present time, per the CDC's[ Technical Instructions. 
Aliens detennined by the civil surgeon or panel 
physician to be in remission Ji.re classified as Class B 
and are not inadmissible. Rbmission is detennined 

Per the CDC's Technical mskctions. 
. I 

No waiver is available for aliens inadmissible under 

INA§ 212(a)(l)(A)(iv). I· 

Describe INA § 212(a)(2)- triminal and Related 

Grounds 

INA§ 212(a)(2)-Criminal and Related Grounds . 

There are nine statutory p~ovisions related to the 
criminal grounds of inadmissibility. 

They are as follows: 

INA § 212(a)(2)(A)(i)(I) - <Crimes Involving Moral 
Turpitude 

INA § 212(. a)(2){A){i)(ll) j- Controlled Substance 
Violations . 

INA§ 212(a)(2)(B) Multi le Criminal Convictions 

INA§ 2l2(a)(2)(C)-Drug rafficking 

INA § 212(a)(2)(D) - Pros itution/Commercialized 
Vice· 
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Lesson 2: Identify INA ~ 212 
Inadmissibility <Jt:ounds and Waivers 

INA § 212(aX2)- Criminal aoo Related Grounds 

•INA §212(a){2)(E)-Assel1ed lrnm1mily 

• INA § 212(a)(2XG)-Par0Cufarly Severe 'rolalions of Reijous 
Freedom 

·INA §212(a){2)(H)- TraffKkirrJ in Persons 

•INA§ 212(a)(2)(1)- Money LMlering 

~I· -··•r• 

Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA §21~a)(2XAWW)-Crimes~ Moral TIJPllude (CIMT) 

• Slalute: 

• ' ... ~ alen cO!Mcted of, or who admis hiMrg committoo, 
or w11o n com11i1g acts which consliute the essential 
elemem of ... a crime~ ml!Jpiude (otllel' than a 
p!l'B'f ~ ofhinse) or an• or consplacyto com 
soch a Cline.' 

·~: AfiellswhocmaMTs 

• Eme: Comictiorl or adrrission on a sworn stalenl!f1I 

• Waiver: . INA § 212(h), INA § 212(c) (tirMed to LPRs) 

Describe INA 
§ 212(a)(2) -
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

Describe INA 
. § 212(a)(2) -

· Criminal and 
Related 
Grounds 

(Lesson 
Content} 

Describe ~A § 212(a)(2) - Criminal and Related 
Grounds 

INA S 212fa)(2)-Criminal ~nd Related Grounds 
. I . . 

INA§ 212(a)(2)(E)-Assertetl Immunity 

INA § 212(a)(2)(G)- Particjarly Severe Violations 
of Religious Freedom 

INA§ 212(a)(2)(H)- Trafficking in Persons 

. I . . 
INA§ 212(a)(2)(1)-Money Laundering 

Describe INA § 212(a)(2) - triminal and Related 

G~ounds I . . 

INA § 212(a)(2)(A)(i)(J) - CTrimes Involving Moral· 
TurpitUde (CIMD 

" ... [A ]ny alien convicted of, or who admits having 
committed, or who admits bommitting acts which 

. constitute the essential elerltents of . . . a crime 
involving moral turpitude I (other than a purely 
political offense) or an att~mpt or conspiracy to 
commit such a crime" is inadmissible. INA § 
212( a)(2)(A)(i)(I). 

This ground of inadmissib~lity is triggered via a 
criminal conviction or an adtjnission by the "alien that 
he or she committed acts which constitute a CIMT. 

A waiver is available uni er INA § 212(h) or 
possible under former IN § 212(c) in limited 
circumstances. 
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Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
INA § 21~a)(2)(A)(i){l)-CrimeslnvoMng Moral Turpitude (CIMT) 

• Admitted tllnduct must conslftute essential elements of a crime 

• Four retPremenls for a vatid CM!mission 

• Must proWle a6en wilh definition of crime found in relevant 
Clintinalcode 

• Musi eiplain deliniOOn in wmstandable tenns 
• Afien nm admit to each element of crime 
• MmQion must be vokmlary arv:I kMwing 

Lesson 2: Identify INA 9 212 
Inadmissibility Grounds and Waivers 
INA §212(a)(2)(A)(i)(l)-QimeslnvoMr1g Mtiral Twpilude (CllJT} 

• No staMory definftMJrl al what consliules a CIMT, ontf cOIJll 
inlerprdaOOns 

• The crine must irMWe both reprehensible corm:t aoo some 
degree al~. whelherspdc illert, ~ 
~or recklessness 

• Moral turpitude refers to conduct which shocks the plAlfit 
conscience as bMJ U1herenltt base, vile or depraved, c~ 
to the rules al rnora!ly 

Describe INA 
§ 212(a)(2) -
Criminal and 
Related 
Grounds 

, (Lesson 
Content) 

Describe INA 
.· § 212(a)(2) -
, Criminal and 
' Related 
Grounds 

(Lesson 
Content) 

Describe INA § lll(a)(l) - 1 :nniinal and Related 
Grounds 

INA § 212(a)(2)(A)(i)(l) - Clrimes Involving Moral 
Tumitude (CIMT) f 

"Admits committing" a CIMT means an alien's 
admitted conduct must cclnstitute the essential 
elements of the crime. 

: USCIS must provide the alien with the definition of 
the crime found in the relevJ.nt criminal code, must 

I 

· exp!ain the definition in un1erstandable tenns, and 
the alien must admit to each element of the crime 
and the admission must be Joluntary and knowing. 

I 
Matter of Flores, 17 l&N pee .. 255 (BIA 1980); 
Matter of K, 7 I&N Dec. 594 (BIA 1957); Matter of 

I . . 
G-M-, 7 l&N Dec. 40 (BIA 1955). · 

Describe INA § lll(a)(l) - ~riminal and Related 
Grounds 

I - <Crimes Involvin Moral 

There is no statutory definition of what constitutes a 
· CIMT, only court interprecltions. To qualify as a 
.CIMT, a crime must invol~e "both reprehensible 
conduct and some degree! o.f scienter, whether 
specific intent, deliberateness, willfulness, or 
recklessness~" Matter of Silva-Trevino, 24 l&N 

I 

Dec. 687, 689 n.1{A.G.2008). 

Moral turpitude refers to co duct which "shocks the 
public conscience as being · erently base, vile or 
depraved, contrary to the es of morality." Matter 
of Danesh, 19 l&N Dec. 669, 670 (BIA 198.8); 
Jordan v. DeGeorge, 341 U .. 223 (1951). 

Thus, a CIMT involves acts r conduct accompanied 
· by a mental state of: 

• Evil intent, 
• Corruption of the · d, or 
• Knowledge 
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Lesson 2: Identify INA~ 212 
Inadmissfuilicy Grounds and Waivers 
!NA~ 21~a)~~)(i)ro-CmblvoMng Moral Turpftllle (CIMT) 

·R~· 

• Crimes.~ a conscKius disregard of a substantial risk 
coupBl wfth irtin of mus OOtif ijny/~ 
factor !!! aJOOUlt to rooral llBpttude 

' Negfigeoce 

' Crimes~ • cordilt, where the oll81der faied 

,. Describe INA 
§ 212(a)(2) -
Criminal and 
Related 
Grounds 

! (Lesson 
J, Contentr 
~-

to be aware of a substlntial risk Ulwtled DI the conduc~ . 
- ootfml to invoHe rnoraltr.upiu!e (tSe~ i 

1911Bdard) 

Describe INA § 212(a)(2) -4riminal and Related 

Grounds J . 
INA S 212(a)(2)(A)(i)(I).:... Crimes Involvin11 Moral 
Turpitude (CIMT) 

What about the recklessness or negligence? 

Recklessness: 

• Crimes involving conduct that involves a 
· conscious disregard /of a substantial risk 
coupled with inflict~on of serious bodily 
injury or an aggrava~g factor may amount 
to moral turpitude. Knapik v. Ashcroft, 384 
F.3d 84 (3d Cir. 2004); Matter of Medina, 15 
I&N Dec. 611 (BIA 1976) (use of a deadly 

. I 
weapon used with reckless conduct) Matter 

I 

of Franklin, 20 I&N Dec. 867 (BIA 
. 1994)(involuntary mblaughter committed 

by recklessly causin the death of another 
was a.CIMT). 

Negligence: 

• Crimes involving negligent conduct, where 
the offender failed I to be aware of a 
substantial risk involred in the conduct, are . 
generally not found to involve moral 
turpitude (use reasorlable person standard) .. 
. I 

. Matter of Perez-Con eras, 20 l&N Dec. 615 
(BIA 1992). 

I , 

Consult your local Office of the Chief Counsel 
(OCC) 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA§ 212(aX2)(A)(i)(l)-Crimeslnvolving Moral Turpitude (CIMTJ 

• Courts generafl'f do not consider the facts und~ the offense, 
but oni'y the slalulory deliniOOn of the criminal offense 

• The s1alu!e, not the conduct, controls wl1elher a crime is a CtMT 

• Classiflca!ion of the crime 115 a felony or misdemeanor does not 
conlrnl whether a crime is a CIMT 

·~>/•_, •• ,, •• , •••• .,,.,. 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(2)(A)(il(l)-Crimes b1voMng Moral Twpitude (CIMT) 

• Three general categories 

• Crimes against the govemm!l1I 

• Crimes against property 

Describe INA 
§ 212(a)(2) -
Criminal and 
Related 

1 Grounds 

l (Lesson 
Content) 

'. Describe INA 
; § 212(a)(2)­
, Criminal and 
i Related· 
'.Grounds 
~ 
: Lesson 
·· Content) 

Describe INA§ 212(a)(2)-4. 'riminal and Related 
Grounds 

INA § 212(a)(2)(A)(i)Q) - Crimes Involving Moral 
Turpitude (CIMT) I . 

A court generally .. does nr consider the facts 
underlying the offense, but only the statutory 
definition of the criminal offJnse. Matter of Tobar- · 
Lobo, 24 l&N Dec. 143 (BIA 2007) . 

. The statute, not conduct, controls whether a crime is 
I 

a CIMT. Matter of Short, 20 I&N Dec 136, 137 
(BIA 1989). 

Classification of the crime as a felony or 
misdemeanor does not contrbl whether a crime is a . I 
CIMT. Matter of Tran, 2~ l&N Dec. 29 (BIA 
1996);· Matter of Abreu-Semino, 12 l&N Dec. 775, 
777 (BIA 1968). . . I . . . 

~=~~INA§ 212(a)(2)-rriminal and Related 

INA § 212(a)(2)(A)(il(I) - Crimes Involving Moral 
Turpitude (CIMTl 

Although there is a range o~ interpretations of what 
crimes involve moral turpittfde, the crimes that the 
courts have generally he1d to involve moral 
turpitude generally fall int1

1 

one of the following 
three categories: · . 

• Crimes against government 

C . . th I • nmes against e person 

··c. . I 
• nmes agamst prope 

Consult your l~cal OCC. 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(2)(A)QXI) - Crimes lnvoMng Moral Turpitude (CIM1) 

Crimes-~ 

, CIMT 

•Counterlei1ing 
•Pefj.uy 
I WtWtaxl!VdSion 

I Using mailtodelraud 
I Wet.nhud 

•Not aCIMT 
I False stmmelllS not anmlir.g to peljJly 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA § 212(a)(2)(A)(i)(l)-Crirneslnvolving Moral Tutpihlde (CIMT) 

Crimes Against Pelson 

• Munfel 
• V!Udary manslafiter 

·~ 
•Agpated assadl 
• llamestic assadl 
• Rape 
• l1dealnl A<lsaut 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

INA §212(a)(2XA)(i)(l)-Crimeslnvolving Moral Tutpihlde (CIMT) 

QimesAgainsl Pelson 

• Generally rd C1MT 
• Possessiol of weapons ~ (no ir4ent to use) 

•Joyriding . 

• llis«dedy condud 
• Simpa assaul 

Describe INA 
§ 212(a)(2) -
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

Describe INA 
§ 212(a)(2) .... 
Criminal and 
Related ' 
Grounds 

' (Lesson 
Content) 

Describe INA 
§ 212(a)(2) -
Criminal and ' 
Related 
Grounds 

(Lesson 
Content) 

Describe iNA § 212(a)(2)- Criminal and Related 
Grounds 

INA § 212(a)(2)(A)(i)(D - Ci:rimes Involving Moral 
Turpitude (CIMD 

The following are examples of CIMTs. 

Crimes Against the Gov,ent 

• CIMT:. Counterf~, perjury, willful tax 
evasion, using mail I defraud, welfare fraud. 

• NOT A CIMT: False statements not 
amounting to perjury.I 

Describe INA § 212(a)(2) - Cll riminal and Related 
Grounds · · 

INA § 212(a)(2)(A)(i)ffi - Ci:rimes Involving Moral 
Turpitude (CIMD 

Crimes Against Person 

• CIMT: Murder, voluntary manslaughter, 
kidnapping, aggravat~d assault, assault with 
intent to rob or killJ assault with a deadly 
weapon, assault agiiinst a police officer, 
domestic assault, as~ault and battery on a 
special relationship, J.g. child, spouse police 
officer, rape, indecent assault and battery on 
a child I 

Describe INA § 212(a)(2) - triminal and Related 
Grounds 

- 1 rimes Involvin Moral 

Crimes Agamst Person 

NOT A CIMT: Possession f weapons offenses (no 
intent to use), joyriding, isorderly conduct and 
simple assault. · 
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Lesson 2: Identify INA§ 212 
Inadmissibility .Grounds and Waivers 
lNA § 212(aX2XA)(i)(I) -Crimes llMliving Moral T urpiude (ClMl) 

QinesaoaD!troipet1y 

• Cll6T . 

•lllacllmail 
, Forgeiy 

• Robbely 

'flurPf 
• Ex!ortian 

•Malicioulldeslnldillndlfoperly 
• Thet 

Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(2XA)(OO) -Crimes llMliving Mollll TlJ'l)ilude (C!MT) 

• NOTACIMT 
• Possession d stolen propllly ... ~ lrnoeledge nol meftlial 

• ~ pivale iropeny 'llhl!lt nol!iil intl!lllill-

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA§ 212(a)(2)(A)(OO)-CrimeslnvoMng Moral Tuipm.le (CIMT) 

OrMna Under !he ln'luelte !DUD 

• Simple DUI rr4 a CIMT 

• ~ DUI can be a CIMT, I slaMe Llllerwhih alen 
charged has lll element of knowir,itf drM1g while inluxitaled, or 
kmMnJ tl1al one's lkensewas suspenled 

Describe INA 
§ 212(a)(2) -

·Criminal and · 
Related 
Grounds 

(Lesson 
Content) 

Describe INA 
§ 212(a)(2)­
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

Describe INA 
§ 212(a)(2) ..,. 
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

Grounds . · 
Describe INA§ 212(a)(2) -r1 

riminal and Related 

INA § 212(a)(2)(A)(i)(I) - Crimes Involving Moral 
Tumitude (CIMT) 

Crimes Against Property 

• CIMT: Blackmrul, forgery, robbery, 
burglary, extortion, malicious destruction of 
property. 

Describe INA § 212(a)(2) - 'Criminal and Related 
Grounds 

INA § 212(a)(2)(A)(i)(I) - Crimes Involving Moral 
TUI]itude CCIMD 

C.rimes Against Property 

Describe INA§ 212(a)(2)- Criminal and Related 
Grounds 

INA § 212(a)(2)(A)(i)ffi -·Grimes Involving.Moral 
TUI]itude CCIMD 

Simple Driving Under the IAfluence (DUI) is not a 
CIMT but aggravated DUI ban be a CIMT, if the 
statute under which the alien was charged has an 
element of knowingly drivirig while intoxicated, or 
knowing that one's license wks suspended. Matter of 
Torres-Varela, 23 l&N Dec. 78 (BIA 
2001)(aggravated DUI in viclation of AZ Rev. -Stat. 
§28-692(A)(2), which is based on · multiple 
violations of simple DUI, is ot a CIMT); Matter of 
Lopez-Meza, 22 I&N Dec. 1188 (BIA 
l 999)(aggravated DUI und r Az Rev. Stat. §28-
692(a)(a) is a CIMT bee use it requires DUI 
knowing his driver's license, as suspended). 
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) 

This is a good point to e plain that there is an 
analysis of criminal statutes referred to in case law 
as the categorical and modified categorical 
approach, as outlined in Ma(ter of Chairez, 26 I&N 
Dec. 349 (BIA 2014) .. Whille we have included a 
summary of the current cake law for instructors, 
students need only be made kware that this analysis 
exists. If there are que~tfons about a crime, 
adjudicators should consult their supervisory chain 
and Office of Chief Counsel should be consulted as 
the analysis can be difficult. 
Instructor Note: To conduct an analysis under 
Chairez, first consider ilie statute under the 
categorical inquiry using thJ "realistic probability" 
approach which asks wh~ther moral turpitude 
necessarily inheres in all cruies that have a realistic 
probability of being prose9uted. Matter of Silva­
Trevino, 24 I&N Dec. 687 (A.G. 2008). If the 
criminal statute applies tb some conduct that 

. I -

involves moral turpitude and some that .does not, 
then the criffie is not "dategorically" a crime 
involving moral turpitude. Not all circuits use the 
realistic probabillty test (e.g.[some use the minimum 
criminal conduct test and others use the common 
case test). [ 
Second, if the statute is "aivisible," adjudicators 
may . use the "modified categorical approach" to 

• I 

determine whether the individual was· convicted 
under the portion of the statlute that involves moral 
turpitude. Generally, a sta~te is divisible if it: (1) 

I 

lists multiple discrete offenses as enumerated 
alternatives (list/outline for); or (2) defines an 
offense by reference to disjunctive sets of elements. 
The modified categorical approach considers the 
record of conviction (indictment, plea, verdict, and 
sentence) to determine / which offense the 
defendant/alien was convicted of committing. 
Optional Exercise - rec mmend showing the 
participants state . criminal tatutes to illustrate the 
difference between a crime of moral turpitude and 
those found not to be crimes of moral turpitude~ See 
e.g. Matter of Lopez-Meza, 2 l&N Dec. 1188 (BIA 
1999) and Arizona Revise Statutes sections 28-
1381 and 28-1383(A)(l); atter of Alfonso Cores 
Medina 26 l&N Dec 79 2013 and California 
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Lesson 2: Identify INA ~ 212 
1na4missibility Grounds and Waivers 
I~ §21~a)(2)(A»)(l)-CrDnes~ Moral Turpitude (CIMT) 

Political Offense ExceOOon 

• ' ... (otherlhan aptnlo/po!lkaloffense) .... ·~ § 
21~a)(2)(A~)(I) 

• Oefml ii OOSregutdilns 

• lrd.ales offenses Iha! rmed in a convicOOn obvioustf based 
oo fmaled cl\arges or jRdicated on repressive 11mJ1eS 

•racial,retigious,orpolfficallTftm 

/ 

De~cribe INA 
§ 212(a)(2) -
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

. I 

· Penal· _Code section 314( 1) c mpared with Matter of 
Mueller, 11 I&N Dec. 68 (BIA 1965) and 
Wisconsin ·Statutes section 44.20(2); and Esparza­
Rodriguez .v Holder, 699 FJd 821 (5th Cir. 2012) 
and Texas Penal Code sectiol 22.01. 

Describe INA§ 212(a)(2)-ctriminal and Related 
.Grounds 

INA § 212(a)(2)(A)(i)(I) - Crimes Iilvolving Moral 
' ' ' 

Turpitude (CIMT). 

There are statutory exceptio°r8 to the INA§ 
212(a)(2)(A)(i)(I) ground of· admissibility. 

They are as follows: 

Political Offense· Exception: 

" ... (other than a purely political offense) .... "INA 
§ 212(a)(2)(A)(i)(I) l 
Defined in DOS regulations t 22 C.F.R. § 
40.2l(a)(6) .. 

Includes offenses that resultetl in a conviction 
obviously based on fabricated charges or predicated 
on repressive measures ag~t racial, religious, or 
political minorities. See Matter of 0 'Cealleagh, 25 
I&N Dec. 976 (BIA 2006)( cJnviction for aiding and 
abetting the murder of two BHtish corporals was not 
a purely political offense. beckuse it was neither 
fabricated nor trumped-up). , · . 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 

INA §212(a)(2){A)(i)(I) ~CrinestnvoMrWJ Moral Turpitude (CIMT) 

YOll!hlUI Offender Exceo!ion 

• Only1 CIMT 

• umer age_ 18 when committed crime 

• Commil!ed, and released from confinemel'll (l sentenced) 

• More 1181 5 years b8ore date of application for~ admission. 
or a!justment of status 

...... -.. 

Describe INA 
§ 212(a)(2)­
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

Describe INA§ 212(a)(2)- 2riminal and Related 
Grounds 

INA 8 212( a )(2)( A )(i)(J) -: C times Involvina Moral 
Turpitude (CIMT) 

Youthful Offender Exception: · 

"Clause (i)(I) .shall not apply ~o an alien who 
committed only one crime if-~I) the crime was 
committed when the alien was under 18 years of 

·age, and the crime was comnlltted (and the alien 
released from any confinemeht to a prison or 
correctional institution impoJed for the crime) more 
than 5 years before the date ~f appli~ation for a visa 
or other documentation and the date of application 
for admission to the United S~tes ... " INA § 

212(a)(2)(A)(ii)(I). 

1 CIMT under age 18, and 

The CIMT was committed, and the alien was 
released. from confinement (i( sentenced), more than 
5 years before the date of application for a visa, 
admission, or adjustme~t of Jtatus. 

If a minor violates a criminal offense and is 
adjudged delinquent (rather than tried as an adult), 
this is not a conviction for mbigration purposes. 

I 

Matter of Ramirez-Rivero, 18 I&N Dec. 135 (BIA 
I 

1981; Matter of Devison, 22 l&N Dec. 1362 (BIA 
• I 

2001)(the Board concluded that a New York 
provision that corresponds t9 the Federal Juvenile 
Delinquency Act is not an · · gration conviction). 

A hypothetical that illustrate the youthful off ender 
exceptimi would be as follo s: 

Alec Alien was born 1/11199 . On 12/1/2007, he 
commits a misdemeanor C T offense for which he 
is convicted (as an adult) on /1/2008, and sentence 
to serve 5 months on probati n. When he is 23 years 
old, he applies to adjust sta based on an approved 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA § 212(a)(2)(A)(i)(l)-Climeslfll1)Mng Moral Turpitude (CIMT) 

Petty afense Extedion 

• 1CIMT 

• The rnaxin1Jln sta!ulory penally poSSlble di! not exceed I year 
imprisonrrB1I 

• I cmwided, the sentence imposed di! rot exceed 6 months 
(repdless of the ti'ne actuat/ served) 

Describe INA 
§ 212(a)(2) -
Criminal and 
Related 
Grounds 

1· (Lesson 
I 

, Content) 

1-130 filed by his USC wife. ased upon his 
conviction, will he need a waiver under INA 
§212(h) in order to adjust? I . 

Answer: No, he will not need a waiver. Although he . 
was convicted after age 18, hb committed the 

I . 

offense while under.18. He ']as never confined and 
more than five years has passed since the date of 
conimission. 

Describe INA§ 2i2(a)(2)- Criminal and Related 
Grounds 

INA § 212(a)(2)(A)(i)(I) - <1rimes Involving Moral 
Turoitude (CIMT) 

Petty Offense Exception 

"Clause (i)(I) shall not apply to an alien who 
committed only one crime I if . . . the maximum 
penalty possible for the crime of which the alien was 
convicted (or which the I alien admits having 
committed or of which the acts that the alien admits 

. having committed constituted the essential elements) 
did not ~xceed imprisonment for one year and, if the 
alien was convicted of such brime, the alien was not 

. I 

sentenced to a term of imprisonment in excess of 6 
months (regardless of the extent to . which the 
sentence . was Ultiriiately executed)." INA § 
212(a)(2)(A)(ii)(II). 

I CIMT, 

J;'he maximum penalty poslsible did not exceed 1 
year imprisonment, and · 

If convicted, the sentence i posed did not exceed 
. I 

6 months (regardless of the time actually served). 

For example, in Matter ofd rcia, 25 J&N Dec. 332 
(BIA 2010), the respond nt was convicted of 
misdemeanor domestic as ault and battery, for 
which the maximum penal is confinement for 1 

"' year, and for which he was sentenced to 3 years of 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Groun& and Waivers 

IN.4 §21~a)(2XA)(i)(D)-Controled ~eVIOlation 

• Sliute: 

• • ... [AJny alien colMctedof, or\\floadmisha'q conimilted, 
. or will adrms corrvni!irWJ acts MlichcoosliMe 1he essentSI 

elemel1s of a violaOOn of (or conspiracy or atemp1 to vioL1e) 
. any law or regulation of a stale, 1he Unitt.'d Sla!es. or a foreign 
country relalirg to a controlled sU>slance (as defiled in 
secmn 10'2 of the Cormolled ~Act ~1 use 802lr 

• Evilence: ConW:tKln or atnissiOO 

• WaNer. ltU\ § 212(h)(si9e jX)SSeSSi:ln ol 30 grams or less 
of rnarijuarl:I) all1 fomler ~~ § 21~c) 

it= 

Describe INA 
§ 212(a)(2)­
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

probation. Although this bffense was a crime 
involving moral turpitude, it also satisfied the petty 
offense exception. 

I 

Describe INA § 212(a)(2) - Criminal and Related 
Grounds 

INA § 212(a)(2)(A)(i)CTI) --r Controlled Substance 
Violation . . [ 

" ... [A ]ny alieri convicted of, or who admits having 
committed, or who admits committing acts which 
constitute the essential eleme

1

1nts of a violation of (or 
conspiracy or attempt to violate} any law or 
regulation of a state, the U~ted States, or a foreign 
country relating to a controlled substance (as defined 

. I 

in section 102 of the Controlled Substances Act (21 
USC 802))" is . inacinlissible. INA § 

212<a><2><A><i>CI'>· . I 

Controlled substances are defined at 21 U.S.C. § 
802. The list of controlled ~ubstances by schedul~ 
can be found at 21U.S.C.§812. 

"Admits committing" a I controlled substance 
violation requires that the alien's admitted conduct 
constitutes the essential e~ements of the crime. 
USCIS must provide the alidn with the definition of 

the ~rime found in the relevbt criminal code, must 
I 

explain the definition in understandable terms, and 
the alien. must admit to eac element of the crime 
and the admission must be oluntary and knowing. 
In Pazcoguin v. Radcliffe;, 2 F.3d 1209 (9th Cir. 
2002), as part of the sa issuance process, 
Pazcoguin underwent a ps chiatric exam during 
which he admitted the d ctor that he smoked 
marijuana for several years · , the past. Nevertheless, 
Pazcoguin .received an · ·grant visa. At the 
Honolulu Airport Pazcoguin repeated his admission 
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Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(2)(A)(i)(B) - Controlled Slbstance VIJlalion 

• Pbase 'relaliDJ to a conlrolled substance' irWles possession 
of dn.IJ parc1pllefMia 

• WaHable I tile paraphemata rea'lOl1abtf relales to siml* 
possesliion I-Or one's own use ol 311 grams or less al marijuana 

Describe INA 
§ 212(a)(2) -
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

of marijuana use in a sworn statement and was 
paroled. The Ninth Circuit c9ncluded Pazcoguin was 
excludable as admitting ac which constituted the 
essential elements of a controlled substance 
violation. 

Waiver available INA § 212(h) with respect to a 
single possession of 30 grams or less of marijuana, 
and possible under former 1*A § 212(c). In Matter 
of Abosi, 24 l&N Dec. 204 (BIA 2007), an LPR 
departed the United States ,d, upon his return, was 
found in possession of 0.7 grams of marijuana and 
convicted of a petty misdem~anor. He again left the 

. I 

United States, but due to the conviction was not 
admitted and was placed ih removal proceedings 

, I 

charged under INA §212(a)(2)(A)(i)(ll). The BIA 
ruled that a returning I LPR within INA 
§101(a)(13)(C) and charged with a ground of 
inadmissibility is eligible Jto apply for §212(h) 
without also filing for adjustment of status. 

I . 

Describe INA § 212(a)(2) - triniinal and Related 
Grounds 

INA S 212( a )(2)( A )(i)(JJ) - Controlled Substance 
Violation 

The phrase "relating to a controlled substance" 
includes possession of dru~ paraphernalia and is 

I . 

waivable if the paraphernalia reasonably relates to 
simple possession for one's bwn use of 30 grams or 

less of marijuana. See MattJ. a/Martinez-Espinosa, 
25 l&N Dec. 118 (BIA 200~9. 
Depending on the drug p aphernalia involved," a 
.waiver may be available un er INA § 212(h) if the 
paraphernalia involved asonably relates to 
possession for one's own us of 30 grams or less. of . 
marijuana, e.g. possession f a marijuana pipe. See 
id. 

Instructor Note: There is .a pending U.S. Supreme 
Court 'decision on this po· t. Mellouli v. Holder, 
719 F.3d 995 (8th Cir. 20p), cert. granted. The 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and W aiveIS. 
INA § 212(a)~)(B)-Muttiple Criminal ConW:tions 

•Statute: 
•'Mi alien conW:ted cd 2 or more offenses(other than pure+/ 

pofilical offenses), regardless of~ the convK:lion was in a 
singE bial or whether the offenses arose from a single scherre 
d miscondl.d aoo regard!ss o1 whether the o11enses invoMd 
moral turpm.1e, tor nh the aggregate sentences to 
confinement were 5yearsor1T19re is ielmisslble.' 

• ~: 2 + crines, aggregate sentences at least 5 years 

• EW!eoce: CorMction(s) 

• WaNer. INA §212(h)orfonnerlNA §212(c~ 

IP 

Describe INA 
§ 212(a)(2) -
Criminal and 

: Related 
'.Grounds 

· (Lesson 
Content) 

question in the case is whethh, to trigger deportability 
under 8 U.S.C. § 1227(a)(2)(B)Ci), which provides that a 
noncitizen may be removed if ~e has been convicted of 
violating "any law or regulatijn of a State, the United 
States, or a foreign country relating to a controlled 
substance (as defined in sectioll! 802 of Title 21) ... ," the 

· government. must prove the co~nection between a drug 
paraphernalia conviction and a substance listed in 
section 802 of the Controlled S~bstances Act. 

Describe INA§ 212(a)(2)- cl

1 

riminal.and Related 
Grounds 

INA§ 212(a)(2)@)- Multiple Criminal Convictions 

"Any alien convicted of 2 J, more offenses (other 
I 

than purely political offenses), regardless of whether 
the conviction was in a single trial or whether. the 
offenses arose from a single! s. cheme of misconduct 
and regardless of whether the offenses involved 
moral turpitude, for which the aggregate sentences 
to confinement were s I ·years or more is 
inadmissible." INA§ 212(•1)(B). . · 

This ground of inadmissibilitr applies to any type of 
conviction, not just CIMT~. As such, 2 or more 
convictions and aggregate ~entences of at least 5 
ye~ is required. For exam~le, in Pina-Galindo, 26 
l&N Dec. 423 (BIA 2014), the respondent had 
multiple convictions rel~ted to intoxication, 
including a third degree felony for driving while 
intoxicated;, for which h~ · 1 received a suspended 
sentence of 10 years confinement and 5 years 
probation. Because these 1 · convictions· and this 
sentence met the requisites ff INA § 212(a)(2)(B), 
he was ineligible for cancellation of removal. 

I 
A waiver is available under rA § 212(h) or former 

INA§ 212(c). 

1 

~· 

A "consecutive sentence" t~ confinement is defined 
as "When one sentence of ~onfinement is to follow 
another in point of time, the second sentence is 
deemed to be consecutive: ay alsq be applied to 
suspended sentences. Also called 'from and after' 
sentences." See Black's Law Dictionary, 6th 

' 
Edition. 
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Lesson 2: Identify INA g 212 
Inadmissibility Grounds and Waivers 
IN.4 § 212(a)(2XC)(i) • Drug Trafficking 

•Stallite: 
• 'Pnf alien who Ille consular officer or Momey General boo 

or has reason to believe is" has been an ti lralfKker in 
any controlled sU>slance or any listed cl'emical ... , or is or 
has been a krVNir1d aidf.f, abellor, assister, conspirator, or 
coill.d&' will othels in the ild traflickir9 in any such 
cootrolled stmst!nce or listed substmor chemX:al .... ' 

• Evidence: Comiction not requi"ed Oft/ reasonable betief 

•Waiver: None 

Describe INA 
§ 212(a)(2)­
Criminal and 

' Related 
: Grounds 

(Lesson 
, Content) 

• Example: Jim was c nvicted of two counts 
of assault. For Co 1, he received a 
sentence of one year imprisonment. For 
Count 2, he received la sentence of one year 
consecutive to Count 1. 

. I . . 

A "concurrent sentence" to confinement is defined 
. I . . 

as "Two or more terms of imprisonment, all or part 
of each term of which is se1ed simultaneously .... " 

· See Black's Lawi Dictionary, 6th Edition. 

• Example: Jim was 4nvicted two counts of 
assault. For Court 1, /he received a sentence 
of one year imprisonment. For Count 2, he 

. I 

received a sentence of one year 
imprisonment co~t with Count I. . 

When computing the aggregate sentence to 
confinement, do not addJ · together concurrent 
sentences. I · · 

. . . . . . . I ' _. : . .. , 
INSTRUCTOR NOTE: Recommend· discussion 

, on _th;~. ~ift~~~-~e ~e~_~#f ~onsecu~.e s~_ntenc~s, 
·,and concurrent sentencesl . ; ,, .. · · .· ,, . -' . · .. 'J: ' '. . . 

Describe INA § 212(a)(2) - triminal a~d Related 
Grounds 

INA§ 212(a)(2)(C)(i)-Drug Trafficking 
I 

"Any alien who the cons~ar officer or Attorney 
General knows or has reas~n to believe is or · has 
been an illicit trafficker in any coritrolled substance 
or any listed .chemical ... 1, or is or has been a 
knowing aider, abettor, rutsister, conspirator, or 
colluder with others in the illicit trafficking in any 
such controlled substance or listed substance or 
chemical " is i~admissible. INA § 
212(a)(2)(C)(i) 

• '~Trafficking" typical y involves the selling, 
transfer, transporting production, cultivation 
or manufacturing o controlled substanc~s, 

and not for ersonal se. 
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There are no exceptions to this ground . of 
inadmissibility_ nor is there ai waiver for this ground 
except for a possible w~ve~ under fonner INA § 
212( c) in limited circumstandes. · 

"Reason. to believe" gen..Ly equates with the 
·"probable cause'' standard lof proof. Westover v. 
Reno, 202 F.3d 475, 480 n.J (1st Cir. 2000); Matter 
of U-H-, 23 l&N Ddc. 355, 356 (BIA 
2002)(reasonable grofil?.dS to !believe that respondent 
is engaged, or will engage, f terrorist activity, or a 
.danger to the national security). 

Courts generally uphold. a finding of reruion to 
believe when based upon anYj_ofthe following: · 

• Alien's admission of f1e relevant crime; 
• Alien is diiectly observed with drugs by the 

police, inunigration, or other government 
official; or 

• Alien has a conviction for possession of a 
controlled substance [or other nontrafficking 
offense of a quantity beyond personal use. 
. I 

Mena-Flores v. Holder, 2015 WL 294629 (10th Cir. 
2015)(Although alien ac~uitted of two drug 
distribution offenses, there "\as reason to believe the 
alien was a trafficker based on statements from 5 
witnesses involve in the drug operation, an affidavit 
by a special- agent, and IJ'sl detennination that the 
alien's testimony lacked credibility). 

I 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(2XC)(i)- Drug Trafficking 

' Examining ollker's koowiedgt'Jsuspicion Iha! an alien is a 
trafficker must be contemporaneous with appticalion for 
admission at POE or adjustment of s1alus 

···. '" ' 

·! Describe INA 
·. § 212(a)(2)­
: Criminal and 
; Related 

Grounds 

, (Lesson 
i Content) 

Describe INA§ 212(a)(2)-Criminal and Related 
Grounds 

INA S 212fa)f2)fC)fi)-Dru1 Traffickini;r 

The phrase "reason to belieJe" has been interpreted 
to mean that the examining officer's knowledge or 
suspicion that an alien is · a trafficker must be 
contemporaneous with the aP.plication for admission 
at. the POE or adjustment pf status. Matter of 
Rocha, 20 l&N Dec. 944 (BIA 1995). 

N . . . elm" . I . d LI if o conVIctton or a 1ss1on require . ;.vJ.atter o 
Rico, 16 l&N Dec. 181 (BIA 1977). 

Here are some examples: 1 

· • The BIA has found iq unpublished decisions 
that a· USC IS officer adjudicating an 
adjustment case application (that is denied 
and referred to immi~tion court) is capable 
of finding that the alien is inadmissible under 
§ 212(a)(2)C) if thet.e are sufficient arrest 
records an~ charging documents that 
establish "probable duse" that the alien is a 
trafficker in drugs stating that . "reason to 
believe " standard is ~uite low, i.e., probable 
cause. In Re: Juan Francisco Guerra, 2007 
WL926807. 

• "The Immigration Jfdge found that the 
police · detectives I_ conducting the 
investigation into fhe alleged criminal 
activities of the respondent found sufficient 
reason to believe th~t the respondent was 
involved in the ·illici~ trafficking of cocaine 
and that the evidencelsubqtitted by the DHS 
in the form of the polibe report was sufficient 
to show the respo~dent's inadmissibility 
under section 212(a) 2)(C)[J In Re: Maria 
r:resa Aguilar,Ja.k.a Maria ·Teresa Mejia, 
2008 WL 1924616. 

• There was reason to believe that the LPR 
was a drug trafficke where the vehicle he 
was driving to cross e border contained 86 
pounds of marijl.Jfilla in a secret 
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Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
INA § 212(aM2KCKij-Drug TraffickilYJ-Rela!ives 

·~ 
• 'Ml afien who the consular officer or the Momey General 

knows or has reason to befieve ... is the spou.w, son, or 
dirugl1ler of an afien inOOmissible under clause (i), has, wihin 
the prMlus 5 years, oblail1!d any financial or other benefil 
from the illid l£tMly of that alien, aild knew or rmmably 
sholAd have known lhal the financial or other benefit was the 
product of such illicit actiity' 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA §212(a)(2)(D)(IJ-~ 

·, ..... 

• Stah4e: 

• 'Any aien who .•. is coning to the [U.S.) solely, principaBy, or 
irUlenla&J to qage ii prosti!uOOn, or has engaged in 
prostill.dion within 10 years Ii the dale of appticaOOn for a ~ 
admission, or adjuslmenl of !ltllus' INA§ 212(a)(2KD)(i) 

·~: Prdtes 

• Elidin:e: Conviction or admission to two or rme acts 

•Waiver. INA §212(h),former1NA §212(c) 

Describe INA 
§ 212(a)(2) -
Criminal and 
Related· 

··Grounds 

(Lesson 
Content) 

Describe INA 
·§ 212(a)(2) -
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

compartment. Alarcdn-Serranov. INS, 220 
• I 

FJd 1116 (9th Ctr. 2000). 
I . 

• In Matter of V-X-, 26 I&N Dec. ·147 (BIA 
2013), convictions fo~ delivery of marijuana 
and knowingly kee~ing a vehicle for the 
purpose of keeping br selling a controlled 
substance constitutJd fell within this 
prov1s1on. I 

Describe INA § 212(a)(2) -r1 

riminal. and Related 
Grounds 

INA S 212fa)(2)(C)(ii)·- Dru! Traffickinu:-Relatives 

"Any alien who the consular officer or the Attorney 
General knows or ha8 reas~n to believe-(ii) is the 
spouse, son, or daughter o~ an alien inadmissible 
under clause (i), has, withiri the previous 5 years, 
obtained any financial or Jther benefit from the 
illicit activity of that atien, aPd knew or reasonably 
should have known that the financial or other benefit 
was the product of suJh illicit activity is 
inadmissible" INA§ 212(a)(2)(C)(ii). 

I 

Therefore, INA§ 212(a)(2)(G:)(ii) covers the spouse, 
son, or daughter of a drug tnkficker who has, within 
the previous 5 years, knowinklv received any benefit 
from the trafficking. I · 

I 
Describe INA § 212(a)(2)- Criminal and Related 

Grounds j 
INA§ 212(a)(2)(D)(i}- Pros itution . . 

"Any alien who is cominJ to the [U.S.] ,solely, 
principally, or incidentally t~ engage in prostitution, 
or has engaged in prostitution. within 10 years of the 
date of application for I visa, admission, o.r 
adjustment of status" is inadmissible. INA § 
212(a)(2)(D)(i). 

Legality or illegality of · the prostitution is 
immaterial. 

Applies only to prostitutes. 
Requires a conviction or admission to two or 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA § 212(aJ~XD)(i)-Proceeds from Pro&itution 

I Statute: 
• 'My ali!n who directly er intfreclly irocurvs or allel11(M topocuie, 

( or (lli1hin 10 years of the date of ap(6caliOll fomisa, adnission or 
adjlstmenl of SIJlusl pocured or attem!Ud to pocuie or to•· 
postiMes or persons fllr the pi!pOS8 of postilutiDn, or rectM!s tr 
(lilMi such 10 year period) received, in lltlole or in part, the 
poceeds of pnstitution.' INA § 21~aX2XO)(ri) 

·~: Pinpsootpms 

I E'li!ence: CorMcOOn Of' admissiln 

• WaNer. INA§ 212(h1fOllllfJINA§212(c) 

It= 

· Describe INA 
§ 212(a)(2) -

' Criminal and 
, Related 
· Grounds 

(Lesson 
' Content) 

. ~ ::.. 

more acts of prostitution bee use the term "engaged 
in prostitution" means con uct that is carried on 
over a period ohime. Matter ofT-.:., 6 l&N Dec. 474 

(B~ 1~55). In Kepilino v. 
1

onzales, 454FJd1057 
(9th Cir. 2006), the cotf concluded that a 
conviction under a Hawaii l~tatute for prostitution 
would not support an exclusion charge because the 

. I 
statute was too broad and induded intimate touching 

· above clothing for money. ~uch acts did not fit the 
traditional definition of prostitution. 
.. . ! I 

A waiver is available under INA § 212(h) or 
. possible under former INA §J2t2(c). 

Describe INA § 212(a)(2) - triminal and Related 
Grounds 

INA§ 212(a)(2)(D)(ii)-Proceeds From Prostitution 

"Any alien who directly o~ indirectly procqres or 
attempts to procure, or (witlitln 10 years of the date 
of application for a visa, awfission or adjustment of . 

. status) ·procured or attempted to procure or to 
· import, prostitutes or persdns for the purpose of 
prostitution, or receives orl (within such 10 year 
period) received, in whole 01 in part, the proceeds of 
prostitution" is inadmissible. INA§ 212(a)(2)(D)(ii): 

Does not refer to "Johns" or those customers who 
solicit or pay a prostitute rbr personal services for 
their own behalf. Matter of Gonzalez-Zoquiapan, 24 
l&N Dec. 549 (BIA 2008). 

Waiver available under INA§ 212(h) or possible 
under former INA§ 212(c). 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX2)(0)(in)- CommerciafizedVice 

• Sta1ute; 

• 'f.trt afie1 who is coming to the !U.S.] to~ in any other 
unlaMul convnerciafized lice, whethet or not related to 
flOSli1ulion, is inadmissible.' INA§ 212(aX2KD){ii) 

• ~ Illegal gambling and. ik!gal kJlteries 

• &idence: CorwtOOn or admis9on 

• WaNer. • INA § 212(h) 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA § 212(a)(2J(E)-Assei!ed Immunity 

• Sta1ute; 

• 'Mi arien- (i) who has committed in the [U.S.) at any time a 
se'iluscrir!dnalof!ense(asdefined in [JN.\§ 101(h)) ... 

• ~) fw whom innurlily from crirTdnal p.isd'ltlion was emcised 
with respect to 11111 offense, 

• (ii) who as a consequence of the offense int exercise of 
immunily has depni !nm the [IJ.S.1 inl 

• (iv) who has not subseqlellfy submiled 1111 to the jurisdmln 
of the tOUJtinthe [U.S.) ha'/Da jllisdi~wi!hrespectto 11111 
oll1ime, is inl!missible' 

Describe INA 
§ 212(a)(2)­
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

1 Describe INA 
i § 212(a)(2) -

Criminal and 
Related 
Grounds 

(Lesson 
Content) 

Describe INA § 212(a)(2) - i::::. · · ' and Related 
Grounds 

INA§ 212(a)(2)(P)(iii)-Commercialized Vice 

"Any alien who is coming Jo the United States to 
engage in any other unlawilli commercialized vice, 
whether or not . related [ to · prostitution, 'is 
inadmissible." INA§ 212(a)T(D)(iii). 

Language referring to "unlawful commercialized 
vice" has been interpreted tJ mean crimes such as 
illegal· gambling and illegal ldtteries. 

A waiver is available for lder ~A §· 212(h) or 
I 

possible under former INA§ 212(c). 

Commerciali7.ed vice incites illegal lotteries, 
I 

gambling, and bootlegging l~quor. Matter of A-, 6 
l&N Dec. 540 (BIA 1955). The BIA concluded that 
"loan sharking" (usury) did hot fit the meaning of 
commercialized vice in MattJr of B-, 6 l&N Dec. 98 
(BIA (1954). I 

• . I 

Describe INA § 212(a)(2) - Criminal and Related 
Grounds I 

INA§ 212(a)(2)CE)-Asserteh lmmunitv 

"Any alien-

(i) who has committed in the [U·.s.) at any time a 
serious criminal offense cJs defined in section 
l lOl(h) of this title), 

(ii) for whom immunity frmP. criminal jurisdi~tion 
was .exercised with respect to that offense, 

(iii) who as a consequence of the offense and 
exercise of immunity has de 1arted from the [U.S.], 
and 

(iv) who has not subsequent!: submitted fully to the 
jurisdiction of the court in the [U.S.] having 
jurisdiction with respect to that offense, is 
inadmissible." INA§ 212(a)(l)(E). 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX2)(E)-A.sserted h1urunily 

• Serious Qiminal Offense: 

•Anylefono/. 

• crime of violence 
• crime of reckless drMlg i irtloMls personal injury to another 

• Drrm.J whie mcatm, wm the infllente of alcohol or 
prohibited substanceslcrimeinvol'les personal injury to 
another ' 

• Evi!ence: Cowt reconts 

·~ INA§212(h) 

It= 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(2XG) - Viofalions of Ref9ous Freedom 

• Coveed in Qme 232-Bars to Relief 

Describe INA 
§ 212(a)(2)­
Criminal and 
Related 
Grounds 

(Lesson 
Content) 

·Describe INA§ 212(a)(2)-· riminal and Related 
Grounds 

This refers to foreign diplo , ats or any alien who 
was involved. in serious c+,mal activity and for 
whom immunity from cri"f inal jurisdiction was 
exercised They are inaqmissible upon return 
(unless they submit to the jurisdiction of the court to 
be tried). 

• INA § lOl(h) deft.hes "serious criminal 
offense" as any felonYi, any crime of violence 
or any crime of reckless driving or driving 
while intoxicated or Fder the influence of 
alcohol or of prohib~ted substances if such 
crime involves persoI injury to another. 

A waiver is available under. I A§ 212(h).. . . 

. I 
Describe INA Describe INA§ 212(a)(2)- Criminal and Related 

I .. · § 212(a)(2) - '- Groun. ds I . 
Criminal and . 
Related INA § 212(a)(2)(0) - Violations of Religious 
Grounds Freedom 

(Lesson 
Content) Covered in Bars to Relief course. 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 

INA §212(a)(2)(HXi)-S~TratkersinPm 

• StatUe: 

• 'Plrf alien lltio comrms or conspres to cornrni human 
lraf!idirlJ offenses in lhe [U.S.I or outside lhe [U.S.1 orlltio 
111e conmoflicer, lhe Secretary o11tJrrrmt Secumy, 111e 

Secretary of Slate, or lhe Momey General blows or has 
rea<lOll to bet.eve is or has been a~ aider, abettor, 

· •· conspittor, or coilJfei'willl such a lrafticker ii 
severe fomlsol lraffl:q in pmis, e5 defined ii Ille section 
7102 of lijle 22, is ra.tnisslb't I 

• WaNer. None 

' Describe INA 
; § 212(a)(2) -
l. · Criminal and 
i Related 

Grounds 

(Lesson 
Content) 

I 

Describe INA § 212(a)(2) - Criminal and Related 
Grounds 

ficant Traffickers in 
Persons 

"Any alien who commits o conspires to commit 
human trafficking offenses ~ the [U.S.] or outside 
the [U.S.], or who the consular officer, the Secretary 
of Homeland Security, the sJcretary of State, or.the 
Attorney General knows or *as reason. to believe is 
or has been a knowing ~der, abettor, assister, 
conspirator, or colluder with such a trafficker in 
severe ~onns of traffi~king ~ ~erson~, ~ defined in 
the section 7102 of Title 22, is madmiss.1ble." INA § 
212(a)(2)(H)(i). 

Includes the spouse, son, or paughter of a trafficker. 
· who has received any benefit from the trafficking 

I 

within the prior 5 years. See'INA § 212(a)(2)(H)(ii). 

The alien spouse, son, or da~ter must have known 
or should have reasonably knbwn the benefit was the 
result of trafficking in perso~. · 

Pursuant to. JNA § 212(a)(2)~)(iii), this subsection 
does not apply to a son or daughter who was a child 
at the time that the benefit wds received. 

S . ; faffiki .I· · evere 1onns o tr c ng m persons means: 
. I 

• Sex trafficking in which a commercial sex 
act is induced by forct fraud, or coercion or 

• The person ·induced to perfonn the act is 
under age 18 or 

• The recruitment, h boring, transporting, 
provision, or ob · · g of a person for labor 
or services, through e use of force, fraud, 
or coercion for the

1 
ose of subjection to 

involuntary servi de, peonage, debt, 
bondage, or slavery . 

. There is no waiver for this ~und of inadmissibility. 
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Lesson 2: Identify INA 9 212 
Inadmissibility Grounds and Waivers 
lNA § 212(aX2)(1)- Money Laundering 

• Statute: 

• 'Mt afien.(i) who a COIU officts or the Altomey Genetal 
knows, or has reason to betiele, has engaijed, is engagirJ, or 
mstn enlef the United Slates to erw. in an mfm ... 
relatirg to laurxlering rt roonetary inslrumerist or (ii} who a 
consUar oflicts or the Attorney Guteral krnws is, or has been, 
a knowing al!er, abettor, assister, conspirator, or colhller l'lilll 
olliersinan offense ... ' 

• Eme: r.omtmn not reqiired otltf reasonable berJel 

•Waiver: . Im 

IF 

Lesson 2: Identify INA~ 212 
Inadmissibility Grounds and Waivers 

1NA § 21~c)-Repeak!d 

• Discretionary mer lirnled to LPRs 

I WaM!d roost crimital groonds 

• Repe.akid by 1R1RA, Plb. L No. 1o4.2oo, 110 Stal, ml, Sept. 
30, 1996, dfecWe ,6jri I, 1997. · 

• Slil available lor lPRswho pied P'/ prior to P,i I, 1997, per 
rulnj in INSv. St C)T,533U.S. 289(2001) 

• ~ in 1he conat of remwa1 proceedirJdS 

• USCIS has jJrisdi:tion i alien ne\'l!f placed in rerooval 

iP 

'° Describe INA 
1 

§ 212(a)(2) -
~ Criminal and 
! Related 
j Grounds 

: (Lesson 
\ Content) 

'. Describe INA 
'. § 212(c) 
: Waivers 

, (Lesson 
: Content) 

Describe INA§ 212(a)(2)- Criminal and Related 
Grounds 

INA§ 212(a)(2)(l)-Money Laundering 
. I .. 

"Any alien-(i) who a consular officer or the Attorney 
General knows, or has rJason to believe, has 
engaged, is engaging, or seJks to enter the .United 

I 
States to engage, in an offense . . . relating to . 
laundering of monetary ins~ents); or (ii) who a 
consular officer or the Attorney General knows is, or 
has been, a . knowing ai~er, abettor, assister, 
conspirator, or colluder with others in an offense 
which is described in such sdction" is inadmissible." 
INA§ 212(a)(2)(1). 

Laundering of monetary in.struments is done to 
conceal, the source of money gained. from criminal 

enterprises. 1 
Primarily done to hide money gained from 

'-·organized criminal activity, g trafficking, or to be · 
used for terrorist activities. 

There is no waiver for this grpund of inadmissibility. 

Describe INA§ 212(c) waiJers 

INA§ 212(c) <Repealed) 

"[LPR.s] who temporarily proceed abroad 
voluntarily and not under ah order of deportation, 
and who are returning to al lawful un-relinquished 
domicile of seven consedutive years, may be 
admitted in the discretion df the Attorney General 
without regard to the pro ·1 ions of subsection (a) 
(other than paragraphs (3) and (9)(C)) ..• The first 
sentence of ·this subsection shall not apply to an 
alien who has been con cted of one or more 
aggravated felonies and has served for such felony 
or felonies a term of imp · sonment of at least 5 
years." 

Discretionary waiver limit d to lawful permanent 
residents. Waived most c · grounds. 
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Lesson 2: Identify INA s 212 
Inadmissibilicy Grounds and Waivers 

INA §212~)Waiver 

• 21~X1)(At (B)and (C)canwaM! ... 
•INA §212(a)(2XA)(i)(1) -CirneirMMrJ Moral TlD)Wrle (ClllT) 
• INA § 212(a)(2)(A)(i){B) Ccnroled Slbstance offm. only all i 

relates to a~ offense ot •possessiln of 30 grams or 
less of marpma (no olhei' controlled sdlstante offenses) 

•INA §212(a)(2)(B)-MubPe criminalconvttions 
• INA §§ 212(aX2)(D)(i). (i)- ProsWion and commerciafized 
te . 

•INA §212(aX2XE)-~inm.rliyfromprosecn 

Repealed by IIRIRA, Pub. L. No. 104-208, 110 Stat, 
3009, Sept. 30, 1996; exten~d to cases in which an 
alien pied guilty prior to ApMI 1, 1997 by INS v. St. 
Cyr, 533 U.S. 289 (2001). 

Due to U.S. Supreme Cow1j decision in INS v. St. 
Cyr, 533 U.S. 289 (2001), · e waiver exists under 
limited circumstances - see 8 C.F.R. §§ 212.3 and 
1212.3. 

Generally adjudic11ted in, tlie context of removal 
proceedings by an Immigration Judge, but USCIS 
does have jurisdiction if thJ alien has never· been 
placed in removal proceedings. Since it is limited to 
those persons who are already lawful · permanent 
residents, USCIS will see thJse applications in very 
rare circumstances. 

Waiver application filed on F1orm 1-191, Application 
for Advance Permission to Return to Un­
relinquished Domicile. 

Describe INA Describe INA § 212(h) waiv~rs 
§ 212(h) 
Waivers INA§ 212(h) Waiver 

1; (Lesson 
Content) 

INA § 212(h) consists of tliree waivers: INA §§ 
212(h)(l)(A), 212(h)(l)(B), ahd 212(h)(l)(C). 

Sectioris 212(h)(l)(A), (B) and (C) waive the 
following grounds of inadmissibility: 

• INA § 212(a)(2)(A)(il(I) - Crime Involving 
Moral Turpitude (CIMT) 

. I 

• INA § . 212(a)(2)(A)(i)(II) Controlled 
substance offense - ~nly as it relates to a 
single offense of s · 1 le possession of 30 
grams or less of marijuana (no other 
controlled substance o enses) 

• INA§ 212(a)(2)(B)- ultiple criminal 
convictions 

• INA 
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Lesson 2: Identify INA ~ 212 
Inadmissibility .Grounds and Waivera 
INA§ 212~H1)(A) Wailer 

• ' ... [May] in ... ~ ... waPie... [1NA §§ 
212(a)(2)(A)(iXI), !B1 (01 arxl (E) ... ml INA§ 
21~a)(2)(AXiJ(ll) insofar as helies to a sf9e offense of Smple ' 
possessh1n ol 30 grarrs or less of~ if. ... 
•theatienis~ontf lllder ... (D)(iJor(DXb) ... or 

• the actMies for Mth the atien is inadmis9bk! occurred more 
than 15 ym before the date of ... apjiicalion ... 

• the admission ... wouil not be conlra'y to the naOOnal 
welare, safefy, or secumy of the IU.S.J ard 

• the atien has been rehabititateL .' , 

-~= 

Describe INA 
§ 212(h) 
Waivers 

(Lesson 
Content) . 

and COllllnerciaJized rce 
INA §212(a)(2)(E) - Asserted immunity from 

. prosecution 

Describe INA§ 212(h) waiJers 

INA§ 212Ch)(l)(A) Waiver 

"The [Secretary] may, in liis [or her] discretion, · 
waive the application [INAj §§ 2t2(a)(2)(A)(i)(I), 
(B), (D), and (E) ... and INlA § 212(a)(2)(A)(i)(II) 
insofar as it relates to a · si~gle offense of simple 
possession of 30 grams or les~ of marijuana if-

(1 )(A) in the case of any mJugrant.it is established 
to the ·satisfaction of the [SecJetary] that-

• the alien is maJmssible only under 
subparagraph (D)(i) [ or (D)(ii) of such 
subsection or the activities for which the 
alien is inadmissible bccurred more than 15 
years · before the ~te of the alien's 
application for a visa, admission, or 
adjustment of status, j 

• (ii) the admission to the United States of 
such alien would not be contrary to the 
national welfare, safJty, or security of the 
United States, and 

• (iii) the alien has been rehabilitated ... " 

Hardship is not an eligibility requirement for this 
waiver. 

Must establish that the waive should be granted as a 
matter of discretion. 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA§ 212(h}(1XBl Wafler 

• 'The [Secretaryj may, in his discretion, waive~ §§ J 

212(aX2}(A)(i)(I), (B}, (0), and (Ell and ~ § 212(a}(2 (A)(i)(U)I 
insofar as It relates to a single offense of 9rnple possessKin of 30 
grams or less of ma$ana k . 
• in the case of an immigranl who is the spouse, parent, son, or [ 

dauj4er of a [USC or LPRJ · 

• I is estabfished ... that the alien's denial oi admission would 
result in extreme hardship to the [USC or LPRJ spouse, 
parent, son, or daughtei' of such alien ... ' 

,.,..,.,., -~. ..... "', '1 .' •. 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

INA §212(hM1}(B)Waiver 

• Two (mJ!d analysis 

• Does extreme hardship em15? 

• ~ yes, sllOldd the waiver be gran!l!d or de'lied as a matter of 
discrelion with extreme hardship btJI one factor with respect to 

. su:ll a distreOOnary analysis 

Describe INA 
§ 212(h) 
Waivers 

(Lesson 
Content) 

·• Describe INA 
; § 212(h) 
, Waivers 

~{Lesson 
1 Content) 

Describe iNA § 212(h) ~aiJers 
INA§ 212(h)(l)(B) Waiver 

"The [Secretary] may, in his discretion, waive '[INA 
§§ 212(a)(2)(A)(i)(I), (B), ~), and (E)] and [INA § 
212(a)(2 (A)(i)(II)] insofar Js it relates to a single 
offense of simple possessioJ of 30 grams or less of 
marijuana if· . . . ! 

• in the case of an immigrant who is the 
I . 

spouse, parent, son, or daughter of a [USC or 
LPR] 

it is established ... that the alien's denial of 
admission would result in eJ.eme hardship to the 
[USC or ~PR] spouse, parentlr son, or daughter of 

· such alien ... " 

Describe INA § 212(h) waiv~rs 
INA§ 212(h)(l)(B) Waiver 

Can waive any of the listed ground but requires a 
qualifying relative . 

Alien must demonstrate th t s/he is the spouse, 
parent, son or daughter of a titizen or LPR and that 
extreme hard.Ship would resUit to qualifying . 
relative(s). 

\ 
Waiver is discretionary. 

This is a two pronged analysis. 

First, the adjudicator must determine if extreme 
hardship exists. Second, e adjudicator must 
determine if the waiver sho d be granted or denied 
as a matter of discretion wi · extreme hardship but 
one factor with respect to such a discretionary 
analysis. 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
. Establishing Extreme Hardship 

• 'Extreme hardship' means somelhing gar than the normal 
hardship to the qualJying relati'le. 

• Common consequences of removal or denial of admission 'like 
Separation, financial difficulties, etc. are insufficient unless 
comtmed with 111.JC_h more ememe impacts.' 

• Extreme hardship exists 'only in cases ol great actual or 
~ injluy' to lhe qualJying rela!Ne. 

• The impact of the various factOB l1llSt be considered bolh 
indMdualtt and in the~ 

Explain 
Extreme 
Hardship 

(Lesson 
Content) 

'.' .. " 

Explain Extreme Hardship 

Establishing "Extreme Hardship" 

Adjudication of an INA §2J12(h)(l)(B) waiver, as 
~ell as certain other wairers . (e.g. 212(i) and 
212(a)(9)(B)(v)) requires tliat the alien establish 
."extreme hardship." 

In addition to determining that the alien has 
established "extreme hardshl~," an adjudicator must . 

I 

balance the favorable and unfavorable factors 
(similar standard applied fu the former INA § 
212(c)) ·to determine whefuer relief should be 
granted as ~ matter of discrJtion and is in the best 
interests of the United States. 

Establishing extreme hardsrup and eligibility for 
• I 

such waivers does not entitle an applicant to that 
relief. On~e established, extr~me hardship is but one 
favorable factor to be considered in the exercise of 
discretion. 

"Extreme hardship" is vaguely defined but means 
something greater than the bormal hardship to the 
qualifying relative. Matter bt Ngai, 19 I&N Dec. 
~45 (BIA 1984). 

• Common consequences of removal or denial 
of admission "like j separation, . financial 
difficulties, etc. m themselves are 
insufficient unless tombined with much 
more extreme impac~." Id. at 246-47. 

• . Extreme hardship ex'sts "only in cases of 
great actual or pros ective injury" to the 
qualifying relative. 

• The impact of the v · ous factors must be 
considered both in 'vidually and in the 
aggregate. Ngai, 19 I N Dec. at 247. 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
Estab6shing 'Extreme Hardship' 

• The~ factors have been considered~ SI 
~a claim of exlrerne hardship: 

• SiJrilcm heaDh needs of a Quatil)ing Relati'le (QR) 

• Abffity al the QR to have those needs met abroad 
• QR'sfamitt ties to U.S. caizensilPRs in the U.S. 
• QR's famitt ties to those rMr; abroad 
• Country conditions to which the QR woukl relum abroad 

• Financial in1lacl of the atien's departure on the QR 

• Alrf other factors lhal may establish exlrerne hanlsllip 

Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
Discretion 

• Requires a ba1a11cirJJ of t.worable 3111 l.lllfavorabe factors 

• Favorable factors may '1clude: 
• ~of exlrerne hardship 

•Arlen's lefgth d lawful residence in the U.S. 

• Afiell's rehab1ilaOOn 3111 remorse 
•Arlen's financial or other iespo11sibilities in the U.S. . 
• Arlen's legal refati't'es in the U.S. 
• Alien's lefgth of rmnce Ol4side the u.s. im to udry · 

• Other l'IJmarbian factors 

t:L= 

Explain 
Extreme 

, Hardship 

(Lesson 
' Content) 

Explain 
Exercising 
Discretion 

(Lesson 
Content) 

Explain Extreme Hardship 

Establishim! Extreme Hardsh 1n 

The following factors have bi en considered 
I 

significant, in assessing a claim of extreme hardship: 

• Significani health Js of a Qualifying . 
Relative (QR) [ 

• Ability of the QR to have those needs met 
abroad I · 

• QR's family ties to U.S. Citizens/LPRs in the 
U.S. I 

• QR's family ties to those living abroad 
• Country conditions to which the QR wquld 

return abroad · 
• Financial impact ofilie alien's departure on 

. theQR. I · 

Any other factors that may establish extreme 

hardship I 

Explain Exercising Discretion 

Discretion 

Adjudication of discretionary! applications arid 
waivers requires identifying the favorable and 

I 

unfavorable factors presented by the facts of the 
case. 

Favorable factors to be consifered in the exercise of 
discretion may include: [ 

• Existence of extreme hardship 
I 

• Alien's length oflawful residence in the U.S. 
• Alien's rehabilitation ~d remorse . 
• Alien's financial or or· er responsibilities in 

the U.S. 
• Alien's legal relative~ in the U.S. 
• Alien's length ofresi ence outside the U.S: 

prior to entry 

Other h~anitarian factors 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

• Unfalola"& l'attlllS may indudt: 

• Ad11311JOund of inadmisSl"bility fol whidl waiver ~ 

• Na!urt, sMrily and history of other imnigratiun law liolations. 

• Other liolations of law (state, local and ~ral). 

• Vetaeity in comJleling immipon forms or apPicatioos. 

• HistOJY of nisl&ji&sentation and lai1ur&s to disdos& full'/ and • 
any negative imnigralion Ill criminal history. 

• lnadnUsililily for 1li1ich no waiver is llllliJalq (or any able waiver 
has been denied) 

• Other relevant negalii& laclor$ 

-~= 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

• A denial wt. 

• - each favorable equity presented by~ facts 
• Identify each unfa\IOrable factor 

• Assign some.decisional 'weiglf to each favorable and 
unfa\IOrable factor, with a reason for the weight given to each 

• Consider the 'cumJlative' weight of the fawrllble and 
Wlfavorable factors, with a reason for the weight 

• ln<ticate the final decision on the issue ot discreOOn 

Explain 
Exercising 

: Discretion 
' 
; (Lesson 
\ Content) 
' 

· Explain 
~ Exercising 
:. Discretion 

i (Lesson 
i Content) 

Explain Exercising Discretibn 

Discretion 

Unfavorable factors to be colsidered in the exercise 
·of discretion may include: . 

) . 

• The actual ground of madmissibility for 
which a waiver is soukbt may be counted an 
adverse factor / 

• The nature, severity and history of any other 
immigration law vioIJtions 

• Any other violations ~flaw (state, local and 
federal) · I 

• The alien's veracity in completing any other 
immigration forms oriapplications 

• Aliens who have a history of 
misrepresentation I . 

• Misrepresentations or
1 

failures to disclose 
· · fully and explain any negative immigration 

or criminal history ) 
• The alien's inadmissibility on other grounds 

for which no waiver i~ available (or any 
available waiver has ~een denied). The point 
of this factor is that tHe waiver may be 
denied, as a matter ofidiscretion, if granting 
the waiver won't actually permit the alien to 
immigrate. . I· 

Other relevant negative factors 
. I . 

Explain Exercising Discretibn 

Discretion 

A decision denying an application as a matter of 

discretion will: ~ · 

~ Identify, specifically, each favorable equity · 
presented by the fac of the case · 

• Identify, specifically, each unfavorable factor 
• Assign some decisio al "weight" to each 

favorable and unfavo able factor, with a 
reason for the weight given to each 

• Consider the "cumul ive" weight of the · 
favorable and unfavo able factors, with a 
reason for the weight 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

• 'The (Secn!laryJ may, in tis <iiclelion. waive [INA §§ 
212(a)(2)(AXi)(I), (8~ (D), and (E)J and [INA§ 212(a)(2 (AXiXllJ] 
insdar as ~ relates to a silgle offense of siT'1le possession cl 30 
grams or less al marpna k . 
• the alien is a VAWA sell.pelDJner ... ' 

>.:. _, . ,,~ .- • ,.. 

Describe INA 
§ 212(h) 
Waivers 

(Lesson 
Content) 

Describe INA 
§ 212(h) 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(h)(2) 

· Waivers 

·'No waM!r shaO be provKled [tol ... an alien who has been 
• CGl1'licted ol (or who has admitted committing ... )mmleror. 
.. act irwoMng tortlJre, or an attempt or cOlllPiracy to ' 
comrnl rrrurder or a ... act in'IOtlirg torture. 

• ... previoosly been admiled to the 1u.s.1 as an [lPRI ~either 
since the date of such admission the alien has been convicted 
of mi agpated felony or 

• ... has not lawfulfy resml contmJust/ in the [U.S.) for a 
period of not less than 7yearsimmedia!elyp-eceding1he dale 1 
of initiation of proceed'rlgs .... 

(Lesson 
Content) 

Indicate the final decision on the issue of discretion 

Describe INA § 212(h) wah ers 

INA§ 212(h)(l)(C) Waiver 

. "The [Secretary] may, in his discretion, waive [INA 
§§ 212(a)(2)(A)(i)(I), (B), (Q), and (E)] and [INA§ 
212(a)(2 (A)(i)(II)] insofar Js it relates to a single 
offense of simple possessioJ of 30 grams or less of 
marijuana if- ... 

• the alien is a VA WA self-petitioner ... 

. A battered spouse/dhild or pbrson who has suffered 
extreme cruelty and is eligi~le to self-petition may 
qualify for the waiver (i.e., a ~AW A self-petitioner) 

No requirement ofrehabilitation, qualifying relative 
or extreme hardship for this ~aiver 
Waiver is discretionary 

Describe INA § 212(h) waillers 

INA§ 212(h)(2) 

''No waiver shall be provideCl [to] ... an alien who 
has been 

'!' convicted of (or who has admitted 
· committing acts that ·constitute) murder or 
. criminal acts involvhlg torture, or an attempt 
or conspiracy to tommit murder or a 
criminal act involvin torture. 

• ... previously been dmitted to the [U.S.] as 
an [LPR] if either ince the date of such 
admission the alien h been convicted of an 
aggravated.felony or 

, • the alien has ot lawfully resided 
continuously in the .S.] for a period of not 
less than 7 years · ediately preceding the 
date of initiation of proceedings to remove 
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the alien from the [U.f·l 

• No court shall have Jurisdiction to review a 
decision of the Atto~ey General to grant or 
deny a waiver under tpis subsection.'' 

By regulation, the authoBty to exercise this 
discretion. is limited for alie 1 s who are inadmissible 
based on certain crimes. 

Under 8 C.F.R. §§ 212.7(d), 1212.7(d), the Attorney 
General will not· favorably exercise discretion in 
cases involving violent or dangerous crimes, except 
. d" . I h th m extraor mary crrcums,ces, sue as ose 
involving national securi~ or foreign policy 
considerations, or cases in which the alien clearly 
demonstrates that a denial of lthe waiver would result 
in exceptional and extrellliely unusual hardship. 
Moreover, depending on the gravity of the alien's 
underlying criminal offer se, a showing of 
extraordinary circumstances might still be 
insufficient to warrant a !favorable exercise of 
discretion under INA 212(h)(2). 8 C.F.R. 1212.7(d). 
Matter of Jean, 23 l&N Dec.1373, 383 (BIA 2002). 

Therefore, unde~ 8 C.F.R. § ll2.7(d): 

• An alien inadmissible due to a conviction 
that is also a "violeJt or dangerous crime" 
must establish- "extra6rdinary circumstances" 
to be granted · a .Jvaiver under INA § 
212(h)(l). 

· • Cases of "extraord.ini:µ-y circumstances" may 
include: National sedurity or foreign policy· 
considerations or ex eptional and extremely 
unusual hardship~ 

• Even if "exceptio circumstances and 
extremely unusual hardship" exists, the 

· severity of the offe e may still . warrant 
. denial of the waiver j a matter of discretion. 

The waiver is filed on the :erm 1-601, Application 
for Waiver of Grounds of Infrissibility. 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
~ § 212(aX3}Secumy and~ Grotnls' 

• llAl~XlWIJ-£spllalgl.111d191.l'Jllll 

• llAl~X3X-Wl-llllbwl.dldiil' 

• llA ! 211{1)(3WiJ·llw!llmwOfU.S.ll'lftlllll!d 

• 11Aj21l{1)(31(BJ-Trmlli!IAdlrlJ 

• llAf21l{1)(3kJ)l-... ll!illtlaSllllillllllnlps!y ' 

• 11Af21l{1)(3KEJ-llall~Clllldi.Cll:lliJsllllllAnyAdofTmar 
lli$tilll'lllg 

• llAl~~Assolilllawi!ITmill~ 

• 11Af211{1)(3XG)-Rloltllm1111JleofCllllSlil!B 

'(amdil Blnlo lldl:f allRll Cmnel 

IP 
: ·' . ~ '_ ., ," "' 

Describe INA 
§ 212(a)(3) -

' Security and 
Related 
Grounds 

(Lesson 
Content) · 

The. alien in Matter of Kanf a, 22 I&N Dec. 1206 
(BIA 2000), had been f~1Td deportable for her 

. convictions of multiple C~Ts (obtaining· property 
by false information, withholding a credit card, · 

. I 

larceny, forgery) and an aggravated felony, but she 
sought a §212(h) waiver ana adjustment of status 

I 

based on an approved 1-UO filed by her USC 
hilsband. Additionally, the ~espondent had 3 USC 
children. The BIA remanded for the IJ to consider 
her §212(h) waiver. 

Describe INA § 212(a)(3) - Security and Related 

Grounds j 
Security and Related Ground - ~A §.212(a)(3) 

The following grounds Jf inadmissibility are 
covered in the Terrorist1Related Grounds of 
Inadmissibility and Bars to Relief courses. 

INA§ 212(a)(3)(A)(i)-Espilnage, sabotage, export 

INA§ 212(a)(3)(A)(ii)- urulwful activity 

INA § 212(a)(3)(A)(iii) -~Lw ofU.S. 
government 

INA§ i12(a)(3)(B)-TerroriSt Activity 

INA§ 212(a)(3)(C)-ForeiJ policy 

INA§ 212(a)(3)(D)- ImmiJ.nt membership in 
totalitarian party · 

INA§ 212(a)(3)(E)-Nazi p rsecution, Genocide, 
Commission of Any Act of T rture or Extrajudicial 
Killing 

INA§ 212(a)(3)(F)-Associ tion with Terrorist 
Organization 

INA§ 212(a)(3)(G)-Recrui ent or Use of Child 
Soldiers 
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Lesson 2: ldenti.fy INA ~ 212 
Inadmissibility Grounds and Waivers 
INA § 21~aX4)- Public Charge · 

·• • 'hrf alien v.ilo, in the l)Jinion of the COl'$llar officer at the 
time of appfic.aOOn for a visa, or in the opiniln of Ille 
iseaetaiYJ a1 the time of appticalion linirrmonor 
adjustmEnt ot • is likel>f a arrt time to becoire a pAlic 
charge is inadmissible.' 

• Fac!ofs to Consiler. 

·~healll,~stallls 

• Assets, resotrus. r1"anciaJ stallJs 

• Edutm am sm1s 

Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA §212(aX4l-PubOC Charge 

• J.864 Required For. 

• lmmedlale relatives 

• Farrify.based ilmi!VW (except f!I battered spoises 

aoo clriklren aoo widuiYsfividowel 
• ~-based il!Vlligrards, n a relative filed the 
· petition or las a sig!Uficard ownelShip irderest in the 

cornpartf that filed the petition · 

; Describe INA § 
i 212(a)(4)­

Public ·Charge 

(Lesson 
Content) 

: Describe INA § 
! 212(a)(4) -
·Public Charge 

Describe INA§ 212(a)(4) LI Public Charge 

INA§ 212(a)(4)-Public Ch_ge 

"Any alien who, in the o~inion of the consular 
officer at the time of appl~bation for a visa, or in 
the opinion of the [Secretary] at the time of 
application for admission ~r adjustment of status, 
is likely at any time to become a public charge is 
inadmissible." INA§ 212(a~(4). 
The following factors I are considered in 
determining if one is a public charge. 

• Age 
• Health . 
• Family , 
• Assets, resources, fi.D.ancial status 
• Education and skills! . 

Describe INA § 212(a)( 4) f Public Charge 

INA§ 212(a)(4)-Public Charge· · 

Certain immigrant visa an~. adjustment of status 
I 

applicants are inadmissible on public charge 
grounds, unless their sponsbr has signed a legally 
binding Affidavit of Support (Form 1-864) on their 
behalf.· 

• Required for immediate relatives under 
INA § 201(b)(2) !and all family-based 
immigrants under A§ 203(a) (except for 
battered spouses and children and 
widows/widowers). 

• There are several · emos discussing the 
adjudication of Fo 1-864. See affidavit 
of support memo b Michael Aytes dated 
November 23, 2005 and for new rules for 
affidavit of support that became effective 
on July 21, 2006, see Consolidation of 
Policy Regarding USCIS Form 1-864, 
Affidav~t of Support, rted June 27, 20~6. 

An Affidavit of Suppo~ (Form 1-134) may be 
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·Lesson 2: Identify INA ~ 212 . 
Inadmissibility Grounds and Waivers 
INA§ 212(aX4)- Pubic Charge 

• Pt.Ille Cl!!me Not Aoolcabk! To: 
• RaJgeesseelil)adlli&llcllllldl!Kl.§207 . 

• ReligeesamlilS)le!S~UldlflNA § 209 

•Mleraslills 
• ~forail)istmumllflleQiblll~ 
• ~b'adjllS!llledunderrur.w111HlfA 

·-~ ·~parAees 
• 1Ai1k31151Jrlt;str!Ullder81.§249 

• VIO'IA Semlilm 
•U!lldT~ 

-==-

; . 

. \ 

Describe INA § 
212(a)(4)-. 
Public Charge 

used to overcome · dmissibility in cases 
where a public . charge ground of 
inadmissibility appears and where the legally 
binding Form I-864 is ot mandatory. 

Public charge does not include receipt of non­
cash benefits (WIC, public housing, job 
training, school lunch?; and health benefits 
(Medicaid, CHIP), other than long-term 
nursing home. Howevdr, use of social security 
or temporary assistanJe for needy families 

I . . 

could result in a finding of public charge. 
DHS/DOS consider pJt and current ability to 

I ·work, current employmynt and other factors. 

Describe INA § 212(a)(4) t Public Charge 

INA§ 212Ca)(4)-Public Charge 
. . . I 

Public Charge Not Applicali>Ie to . 

The public charge ground ot inadmissibility is 
inapplicable to the followink aliens: 

I 

• Refugees seeking admission under INA § 
207 

• Refugees and asylees adjusting under INA 
§'209 

• Amerasians 

• Applicants for adjustment under the Cuban 
Adjustment Act 

• Applicants for adjustment under NACARA 
orHRIFA 

• Special Immigrant J veniles 

• Lautenberg parolees 

• ·Applicants for regis under INA § 249 

• VA WA Self-Petitio er 
I 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

INA §212(aXS)(A)-LaborCertifitation 

·~ 
• 'AITf aien lll1o seeks to erder Ille l\l.S.I for Ille ptrpOSe 

of perfomif'J stilled (J lllSki8ed bb<r is inalirissible, 
iness Ille Seaetary of labor has de!!!m1ined and 
cef1ifi1!d 1a bb<r cerlificalionj ... ' ., 

• ~ INA § 212(k) 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and w~ 

1NA § 212(k)-WlliverftJr INA § 212(aX5) (lackOf labor 
certifica!ion) and INA§ 212(a)(7)(A)(i) fllVillil immigrant 
doMlents} 

• Distrelimary ard requires the alien ta: 
· • Possess animmigranl Ws8 

• Be olheJwise adrTiimle 

• Prove 11\at inadJrissNly was mt lllwn ta him or hef, and 
c!UI no1 haYe been ascertained by the exercise al 
reasonable diligence before ~ 101he U.S. Of ilPIJl'iirlg 
for admission 

Describe INA § 
212(a)(5)­
Labor 
Certification . 
and 
Qualifications 
for Certain 
Immigrants 

1 Describe INA § 
212(k) Waivers 

(Lesson 
Content) 

• U and T Nonimmigfants 

Describe INA§ 212(a)(S) ~Labor Certification. 

and Qualifications for Cerain Immigrants 

· INA 8 212(a)(5)(A)-Labor Certification 

"Any alien who ·seeks to ~ter the United States 
· for the purpose of perfontµDg skilled or unskilled 

labor is inadmissible, wl.less the Secretary of 
Labor has detennined and certified to the 
Secretary of State and the Attorney General that­
(1) there are not sufficien~ workers who are able, 

I . 

willing, qualified (or equaJly qualified in the case 
of an alien described in clahse (ii)) and available at 
the time of application for la visa and admission to 
the United States and at tlie place where the alien 
is to perfonn such skilled I or unskilled labor, and 
(II) the employment ofil such alien will not 
adversely affect the wages and working conditions 
of workers in the · UDited States similarly 

I 

employed." INA§ 212(a)( ·)(A). 

Applicable to applicants seeking admission or 
adjustment of status. 

"Any alien, inadmissible om the United States 
· · under [INA §§ 212(a)(5 (A), 212(a)(7)(A)(i) of 

subsection (a) of this secti n], who is in possession 
of an immigrant visa may, I if otherW:ise admissible, 
be admitted in the discretlon of the [Secretary] if 

J I 
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the [Secretary] is satisfied that inadmissibility was 
, I 

not known to, and could n9t have been ascertained 
by the exercise of reasonable diligence by, the 
immigrant before. the tnJe of departur~ of the 
vessel or aircraft from thb last port outside the 
[U.S.] and outside foreign !contiguous territory or, 
in the case of an immigrant coming from foreign 

. I 

contiguous territory~ before the time of the 
immigrant's application for admission." 

waiver is discretionary ano is used exdusively at 
the port of entry or I renewed in removal 
proceedings. See 8 C.F.R. § 212.10; Matter of 

I 

Aurelio, 19 I&N Dec. 458 (BIA 1987). The waiver 
is filed on Fonn 1-601, Application for Waiver of 
Growids of Inadmissibility J 

M b · . · r I. · · db ust e m possess10n o an murugrant visa an e 
otherwise admissible; 

Alien must demonstrate that ground of 
inadmissibility was not kndwn to, and could not 
.have been ascertained by rdasonable diligence, by 
the imniigrant before depatlmg for the United 
State~ or applying for admirsion. 

In Matter of Aurelio, 19 l&N Dec. 458 (BIA 
1987), the alien was chargdd excludable for 
lacking ~ valid immigrant ~sa. Her father had · 
filed a visa petition for her F 1970, she was 
interviewed in 1979, and tile visa issued in 1982, 
although her father had died in 1981. The BIA 
agreed with the IJ's denial bf.a §212(k) waiver 
because the applicant was tlot uneducated, was 

. . I 

aware of her father's lengtliy. illness and death 
when applyin~ for the visa, and should have 
ascertained in the exercise f reasonable diligence 
he impact of her father's d ath on the immigrant 

. visa .. 
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Describe INA§ 

..... -------..... 212(a)(5)­
Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX5)(B)-Unqualified Physicians 

• Statute: 

• 'An alien who is a graduate of a medical school not accredfted 
by a bod'/ or bodies approved for the purpose ... and who is 
co~to the [U.S.] principally to performseivicesas a 

Labor 
Certification 
and 

, Qualifications 
' for Certain 
Immigrants 

member of the medical profession is inadmissible, unless the I 

alien ... has passed parts I and D of the National Board of 
Medical Examiners ExaminaOOn ••. and (ii) is colnpetent in 
oral and ¥nillell English.' 

•Waiver. None 

Describe INA § 212(a)(5) Labor Certification 
and Qualifications for Ce ain Immigrants 

·INA§ 212(a)(5)(B) - Ung alified Physicians 

"An alien who is a grad~te of a medical school 
not accredited by a body or bodies approved for 
the · purpose by the Sdcretary of Education 
(regardless of whether such school of medicine is 
in the United States) and J who is coming to the 
United States principally to perform services as a 
member of the medical prdfession is inadmissible, 
unless the alien (i) has pas~ed parts I and II of the 
National Board of J Medical Examiners 
Examination · (or an equi~alent examination as 
determined by the Secretacy of Health and Human 
Services) and (ii) is competent in oral and written 
English. For pw::poses of'ttle previous sentence, an 

I . 

alien who is a graduate o~ a medical s~hool shall 
be considered to have pas~ed parts I and II of the 
National Board of Medic~ Examiners if the alien 
was fully and permanentiy licensed to practice 
medicine, in a State on Jartuary 9, 1978, and was 
practicing medicine in a sti1te on that date." INA§ 
212(a)(5)(B). 

A graduate of an unacc~edited medical school 
coming to the United States to perform principally 
services in the medical prf fession is inadmissible 
unless the alien passed parts I and II of the 
National Board of I Medical Examiners 
Examip.ation, and the alien must be competent in 
oral and written English. ' 

·There is an exception for graduates of medical 
school fully and permanerltly licensed ~o practice 
medicine in a state on January 9, 1978, arid 
practicing medicine in that state on that date. 

No waiver is available. 
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Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 

INA § 212(aX5)(C)-Unceltified Foreign Healh Care Wtrle!s 

• Stabte: 

• ' ... !A!nY afien r.tio seeks to enter lhe (U.S.! fol the purime of 
pelfcrming labor· as a heafth.alv worker, other Ihm a itiysitian, ~ 
~ unlm lhe afien insents to lhe cOllSlllar olficer, or. in 
lht case ol an adjlslment ol status. !he Atlomey Geml, a 
riala &om the Cormission on Grmus of F~ Nu!1ing 
&:hods, 11 a cet1ificalt from an equilml indepeJ'ldenl 

credenli3ing -- appvwd lrf the Al!mney General in 
~ with the Seaetary of Heafth and Hunran Senices .... 

• WM. None 

Lesson i Identify INA§ 212 
Inadmissibility Grounds and Waivers 
INA§ 2t2(aK6)-0k1gal Entrants and~ Vmtors 

• 1NA § 212(aX6XA) -~ llithoul adn'ission or parole 

• lNA § 212(aX6XB) - Failed to attend INA § 240 poceeings 

• INA§21~aX6R)-l'raidlwllliJI ~ 

• INA § 212(aXijC)(ii) - False claim ID U.S.C. 

• INA§ 212(aX6l(IJ) -Stowaway 

' INA§ 2'f2(aX6XE) -SmJpig 

' INA§ 212(aX6f) - QW docul!llll tu! 

• INA§ 212(aXSJ(G) - Sludent lisa abuser 

Describe INA§ 
212(a)(5)­
Labor 
Certification 
and 
Qualifications 

(c forCertain 
Immigrants . 

, (Lesson 
Content) 

~· 

Describe INA § 
212(a)(6)­
lllegal Entrants 
and 
Immigration 
Violators 

(Lesson . 
: Content) 

Describe INA § 212(a)(5) f- Labor Certification · 
and Qualifications for Certain Immigrants 

. . I 

INA § 212(a)(5)(C) - Uncertified Foreign Health 
Care Workers 

" •.. [A]ny alien who see~s to enter the [U.S.] for 
the purpose of performing labor as a health-care 
worker, other than a ph~sician, is inadmissible 
unless the alien presents to !the consular officer, or, 
in the case of an adjustment of status, the Attorney 
General, a certificate fro~ the Commission on 
Graduates of Foreign Nursing Schools,. or a 
certificate from an e~uivalent independent 
credentialing organizatiop approved by the 
Attorney General in 9onsultation with the 
Secretary of Health and Human Services ... " INA 
§ 212(a)(5)(C). 

Health-care workers are inadmissible unless 
certified by an accrediting kgency approved by the 
DHS/HHS. 

Health-care workers include nurses, physical 
therapists, occupational I therapists, physician 
assistants and medical techhicians. 

No waiver is available. 
Describe INA § 212(a)(6) lllegal Entrants and 
Immigration Violators 

There are 8 categories of aliens inadmissible under 
INA§ 212(a)(6). The categories are as follows: 

. • INA § 2!2(a)(6)(Al- Present without 
admission or parold (PWI) 

• INA§ 212(a)(6)(B I-Failed to attend INA 
§ 240 proceedings 

• INA§ 212(a)(6)(C (i)-Fraud/willful 
misrepresentation 

• INA § 212(a)(6)( )(ii) - False claim to 
u.s.c. 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds· and Waivers. 
INA § 212(aX6)(A) • Present Wihot4 MriSsion or Parde 

• StaMe: 

• 'An alien present il the lkliled StateswilOOul ~ admiled 
or parded, or who arrives il the Unled States at any time or 
place~ than as desiJnaled by the [Secretary of Homeland 
Seculiy) is inadmissiNe .• 

• Wailer. None bi.4 INA § 245(i) prO'li!es for pos.gble 
~ 

, De.scribe INA § 
· 212(a)(6)- . 

Illegal Entrants 
and 
Immigration 

. · Violators 

(Lesson 
Content) 

• INA§ 212(a)(6)(D)- Stowaway 

• INA§ 212(a)(6)(E) Smuggling 

• INA§ 212(a)(6)(F) l Civil docwnent fraud 

• INA§ 212(a)(6)(G)- Student visa abuser 
Describe INA § 212(a)(6) 1 Illegal Entrants and 
Immigration Violators 

INA § 212(a)(6)(A) - Present Without Admission­
or Parole 

"An alien present in the United States without 
being admitted or paroled or who arrives in the 
United States at any time I or place other than1 as 
designated by the [Se9retary of Homeland 
Security] is inadmissible." INA§ 212(a)(6)(A). 

. . . I 

The ground of inadmissibility applies to aliens 
who are in the U.S. kid did not undergo 
inspection. Examples inclJde the following: 

I 
• Circumventing a POE 

I 
• False claim to USG status at POE because 

uses are not inspeJted 
• e ar mantune amv s Irrgul .. I. al 

Th . . . .I d INA § ere 1s an except10n · un er . 
212(a)(6){A){ii) - Battered Spouses/Child. The 
exception covers self-petltioning spouses and 
derivative beneficiaries Who were battered or 
subject to extreme cruelty[ by a spouse or parent 
and can establish there was a substantial 
connection between the illclgal entry and the abuse. 
However, pursuant to a 1 emorandum issued on 
April 11, 2008, a VA WA pplicant is not required 
to show a connection betw en the illegal entry and 
abuse, and the ground o inadmissibility under 
INA § 212(a)(6)(A)(i) is aived for an alien with 
an approved VA W self-petition. · See 
Memorandum (in appendi ) . dated April 11, 2008, 
entitled "Adjustment of tatus for VA WA self~ 
petitioner who is presen without inspection -
Revision of Adjudicator·~ Field Manual (AFM) 
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Chapter 23.5 (AFM Updat AD 08-16)". 

Additionally, the following aliens .are not subject 
to INA§ 212(a)(6)(A). , 

• Adjustment of status applicants under 
NACARA § 202 or HRIF A § 902 

• Applicants for change of status to V 
nonimmigrant classrcation 

An alien who is inadniissible under INA § 
212(a)(6)(A)(i) is nonethel~ss eligible to apply for 
adjustment of status under [INA § 245(i), provided 
that s/he otherwise meets fue requirements of that . 
section. See Memorandw!n dated February 19, 

I • 

1997, entitled "Request !fr Legal Opinion: The 
Impact of the 1996 Act or Section 245(i) of the 
Act, " from the Office of ihe General Counsel of 
INS. 

This ground of inadmissib~lity is most co~only 
referred to as "PWI" (presfnt without inspection). 
PWI derives from the . fonner ground of 
deportability - EWI ( ennt without inspection) -
which IIRIRA eliminated ih 1996. 

I 

The tenns "presence" in the United States 
''without admission or par~le" are used in the new 

I 

ground of inadmissibility (INA § 212(a)(6)(A)(i)) 
rather than the old tenn ("entry without 

I 

inspeqtion") that define~ the old ground of 
deportability (formerly IN!A § 241(a)(l)(B) under 
1952 Act). 

This ground inadmissibili does not continue after 
the alien has left the U.S. 

There is no waiver but for adjustment purposes an 
alien must meet the re uir nients of INA 245 i . 

'; 
\ 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX6)(B)-Faillie to Allen:! Removal Proceedilgs 

·~ 
• 'Air( a!ien r.tio without reasonable cause !ails or refuses to 

al!elXI or remln i1 alleilllne at a pmceednJ to determine 
Ille alien's admissNily or depol1ab1y ·am who see1s 
admission to 111e Unled States m s years d such aien's 
subsequent departure or removal is inadmissW 

• WaiYer: None 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX6XC)(i)-f~ lfisfepreserita 

• Slab.de: 

• 'Mi alen r.tio, by frul orwilYul>/ ~a material 
fact, seeks to proaue (111 has sooght to proaue or has 
prooelJ a visa, mJier documeldatifl1, or admission i1lo Ille 
Unled States or olher bnfi under this kt is inadmissible.• 

•Waiver: INA §212@ 

Describe.INA§ 
212(a)(6)­
lllegal Entrants 
and 

f Immigration 
Violators 

(Lesson 
Content) 

Describe INA§ 
_. 212(a)(6) -

Illegal Entrants 
and 

, Immigration 
Violators 

(Lesson 
Content) 

Describe INA § 212(a)(6) L Illegal Entrants and 
Immigration Violators 

INA § 212(a)(6)ffi) - Failme to Attend Removal 
Proceedings 

"Any alien who without reasonable cause fails or 
refuses to attend or remb in attendance at a 
proceeding to determine +e alien's admissibility 
or deportability and who seeks admission to the 
United States within 5 [years of· such alien's 
subsequent departure or removal is inadmissible." 
INA § 212(a)(6)(B). 

Aliens who failed to attena removal hearings and 
are ordered removed in absentia are also barred 
from relief in the United S~tes for a period of ten 
years from the date of scheduled departure. See 
INA§ 212(a)(9)(A)(ii). 

For this ground of inadmlssibility, the departure 
from the United States tri~gers a bar for 5 years 
from the date of departure. This is in addition to 
any bar.s related to INA §j .212(a)(9)(A) for those 
attempting to enter after rem.oval. 
Describe INA § 212(a)(6) - Illegal Entrants and 
Immigration Violators 

INA§ 212(a)(6)CC)(i)-Fraud/Material 
Misrepresentation 

"Any alien who, by fraud or willfully 
misrepresenting a material fact, seeks to procure 
(or has sought to procure pr has procured) a visa, 
other documentation, or admission into the United 
States or other benefi under this Act is 
inadmissible." INA§ 212(a)(6)(C)(i). 

The elements of fraud are follows: 

• Fraud/misrepresen made to a U.S. 
Government offici 

• MisrepresentatiOn · s related to a material 
fact 
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• To obtain an immi ationbenefit 

Materiality is a legal question 'of whether 
misrepresentation or concealment was predictably 
capable of affecting . the /official decision. A 
material fact is one that wpuld shut off a line of 
inquiry or could influencr the official ·decision 
(further investigation cut offf). See Kungys v. U.S., 

I 485 U.S. 759 (1988); Matter of N-G-, 17 l&N Dec. 
• I 

536 (BIA 1980)(Citizen of C)l.ina use,d brother's 
name and identification td obtain refugee status 

. I 

and conceal a four year sta)f in Macao). 

While silence alone . is not a material 
misrepresentation, an intentional, deliberate and 
voluntary omission · do~s · fall under this 
inadmissibility ground. Mbtter of D-R-, 25 l&N 
Dec. 445 (BIA 2011)(LPiR who entered as a 
refugee deliberately failed to . reveal his 
employment as a.Special Pblice officer assigned to 
work with the Bosnian/ military during the 

. Srebrenica Massacre durinl the Bosnian War). 

A timely retraction of a false statement or false 
statement relieves th~ alien from this 
inadmissibility ground. The retraction must be 
voluntary and prior fu exposure of the 
misrepresentation. Matter ·bf M-, 9 l&N Dec. 118 
(BIA 1960). 

This is a perpetual bar, however, a waiver is 
available under INA§ 212(i). 

A hypothetical . the insJctor may pose. to the 
class: An alien entered M xico in 1948, when he 
was 18 years of age, with a false Mexican 
passport obtained for m by his father. In 
applying for the nonreside t alien MeJtjcan border 
crossing card the respo dent certified that his 
name was Fernando Chee Acevedo; that his date 
of birth was May 1, 1929; and that he was born in 
Chihuahua, Mexico. The true facts are that the 
respondent's name is Kai ing Hui ·and that he was 
born on December 4, · 1930 in China. 

Was. this misstatement material or not material? 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA§ 212(i)-Waiverol INA§ 21~aX6KC)(i) (lraud and material 
misrepresentati) 

• 'The !Secretary] ma'f,.in pa, or her tfrscretionl ... waive [INA § 
212(a)(6XCXil] ii the~of an Dmligraltwhoisthe spouse, 
son, or datrjtes of a (USC or lPRI if 
• tis eslalllished ... !hal the refusal of adrrdssion ... woukl 

re9Jfl in extreme hardship ID the (USC or LPR) spouse or 
• of suth an alien or, 

• in the case of a VAWA sef.p£1i!ioner, the alien demons1rales 
extreme~ 1o the alien or the alien's 11JSC or LPR], or 
~ alien parefll or clii' 

: Describe INA § 
; 212(i) Waivers 

(Lesson 
'Content) 

As a citizen of China h was ineligible for a 
nonresident alien Mexican/ border crossing card, 
use of which is limited t9 Mexican nation~s (8 

, C.F.R. § 212.6). The Bo3fd held that an alien's 
misrepresentation regarding his identity, place of 
birth, and date of birth in order to obtain a Border 
Crossing Card were materifl. Matter of Kai Hing 
Hui, 15 l&N Dec. 288 (BIAl 1975). 

I . 

Describe INA § 212(i) wf ers . 

INA § 212(i) - Waiver ofi INA § 212(a)(6)(C)(i) 
(fraud and material misrepr~sentation) 

"The [Secretary] may, in the discretion of the 
[Secretary], waive [INA § 212(a)(6)(C)(i)] in the 
case of an immigrant wh9 is the spouse, son, or 
daughter of a [USC or LPR.j] if ' 

• it is established to the satisfaction of the 
[Secretary] that the refusal of admission to 
the United States 9f such immigrant alien 
would result in e~treme hardship to the 
[USC or LPR] spouse or parent of such an 
alien or, 

• in the case of a V /:\WA self-petitioner, the 
alien demonstrates Fxtreme hardship to the 
alien or the alie~'s [USC or LPR], or 
qualified alien parent or child. 

I • 

(2) No court shall have jurisdiction to review a 
decision or action of the Attorney General 
regarding a waiver under pkragraph (1)." 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

INA §212(i)-Waiverof INA§ 212(aX6XC)(i)(fraud and material 
rnisrepresentaO) 

Two pionged arWjsis 

'I:; •.•• ,.. 

• Does extreme hardship exists? 

• f yes, should the waiver be granted or denied as a matter of 
discreOOn with extreme hardship but one factor with resp«tto 
such a distrefunary ~ 

'Describe INA§ 
;212(i) Waivers 

'(Lesson 
Content) 

Describe iNA § 212(i) waif ers , 

INA 8 212(i) - Waiver ofiINA 8 212(a)f6)(C)(i) 
(fraud and material misrepn sentation). 

Alien must be the spouse, son or daughter of a 
U.S. citizen or LPR .. 

Alien must demonstrate that the refusal of his or 
her admission to the U.S. !will result in extreme 
hardship to a qualifying relative. 

. j . . 
Does not include extreme !hardship to the alien's 
children. However, the I effect of denial of 
admission on children is not a basis for eligibility, 
but may be relevant in detebning whether denial 
of admission will impose hlu-dship on a qualifying 
relative. · / 

For VAWA cases, hardshiJ to the alien himself or 
herself may be consideredJ as well as hardship to ., 
the alien's parent or child. 

Waiver is discretionary. This is a two pronged 
analysis. 

• First, the adjudicator must determine if 
extreme hardship e,lists. . . 

•. Second, the adjudil.tor must detennine if 
the waiver should b~ granted or denied as a 
matter of discretion with extreme hardship 

L , 

but one factor lth respect to such a 
discretionary · analysis. 

Waiver application fil d on Form 1-601, 
Application for W aiv r of Growids of 
Inadmissibility. 

The alien in Matter of rvantes-Gonzalez, 22 
l&N Dec. 560 (BIA 19 9), was convicted of 
possession of a false iden fication document with 
the intent to defraud. th United States, which 
rendered him ina ssible wider INA 
§212(a)(6)(i) and necessi ted a §212(i) waiver. 
The BIA concluded that th, following facts did not 
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Lesson 2: Identify INA ~ 212 
Inadmissibilify Groun& and Waivers 

INA § 212(aX6XC)(o)(l)-False Claim to U.S. Cilizensl'ip 

I Statute: 

I 'kr/ afe1 l'ltxl falsett represents, or has falsely represented, 
hinsell or herself to re a a of lhe llMed Slates fer any 
piuposeorlft6! inlerlhSAct (U1CludD;} section274A) or 
any* Federal or state law is~· 

I~: Falsectdimsafte'OOM. 

•WM None 

. Describe INA § 
; 212(a)(6) -
~ Illegal Entrants 
'.and 
i Immigration 
; Violators 
' 
:(Lesson 
, Content) 

establish extreme hardshipt respondent is a 24-
year-old Citizen of Mexico rho has resided in the 
United States since 1989 antl was recently married 
in · 1995. At the time Jr the marriage, the 
respondent's wife was a lawful permanent resident; 
she became a naturalized United States citizen in 
1996. They reside with hdr family. Most of the 
respondent's family resides ~n Mexico. The couple 

I 

have very little money. 'J1herefore, if forced to 
accompany the respondent to Mexico, the 

. . I 

respondent's wife would be unable to travel back 
and forth to visit her famil~ in the United States, 
and would have . difficulty in obtaining 

. I 

employment in Mexico. The BIA considered the · 
hardship undermined due to the marriage having 

I 

occurred after the imtiation of removal 
proceedings, the wife's la{k of employment, the 
respondent's employment as a musician in a band, 
and the ·lack of real finanbial ties in the United 

States. · ~ ' 

Describe INA§ 212(a)(6) Illegal Entrants and 
Immigration Violators 

INA § 212(a)(6)(C)(ii)(I) r- False Claim to U.S. 
Citizenship j . 

· "Any ali~ who falsely rep~sents, or has fal~ly 
represented, himself or herself to be a citizen of 
the United States for any p~se or benefit under 

I 

this Act (including section 274A) or any other 
Federal or state law is inaakssible." INA§ 
212( a)( 6)( C)(ii)(O. . 

Statute applies to false cl · s made on or after 
September 30, 1996 ( te of enactment of 
IIRIRA). 

False claims prior to 09/3 196 may fall under INA 
§ 212(a)(6)(C)(i) relatin to fraud or willful 
misrepresentation of a aterial fact. The false 
claim must have been m e to a U.S. government 
official to procure an i · gration benefit under 
the Act. 
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· Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
~ § 21~aX6XCKn)(D}fxceplion 

• Slaltm!: 

• 'In the case of an aien malling ~,_.claim Ill U.S. 
dizenshipL i w natural parem of the alien (or, in the case 
of an adopted al8I, each ado¢le parert of an afel) 5 or 
was a citizen (whether by birth or nallaalzationt lhe ain 
pennanenltf resiled in lhe [U.S.] prior to attaining the age of 
16, and lhe afien reasonabtf beiewd at the time of malOng 
such represenllltion that he or she was a cffizen, the afien 
shall not be considered Ill be inadmissible·. ..' 

I,,, .. ,. 

'. Describe INA § 
, 212(a)(6) -
, lll~gal Entrants 
,and 
) Immigration 
i Violators 

(Lesson 
Content) 

prior 09/30/96 can be waiv d under INA§ 212(i), 
but a false claim under A § 212(a)(6)(C)(ii) 
after 09/30/96, cannot be w ·ved. 

INA§ 212(a)(6)(C)(iir cov _
1

rs false claims made to 
a State or Federal offidial, or to a private 
individual, for ANY State o[ Federal Benefit. Not 
limited to immigration benefits. Examples: 

• False statements to obtain a passport (18 
U.S.C. · § 1-542). Matter of Barcenas­
Barrera, 25 l&N Dec 40 (BIA 2009)(False 
representation ofb~ in Texas on passport 
application is a false claim to USC). . 

• False claims to ciLnship (18 U.S.C. § 
911) 

• False claims made to a private individual 
with respect to rmployment eligibility 
verification. This is because INA § 274A 
cover8 the verifidation of employment 

. eligibility, and statclments made during the 
1-9 process can be Jmade to a private.or a 
government employer. Matter of _Bett, 26 
l&N Dec. 437 (BIA! 2014). 

Describe INA§ 212(a)(6)- Illegal Entrants and 
·Immigration Violators 

INA§ 212(a)(6)CC)(ii)(Il)-Exception 

"In the case of an alien l~g a representation 
described in subclause (I)/ [a false claim to U.S.· 
citizenship], if each natural parent of the alien (or, 
in the case of an adoptdd alien, each adoptive 
parent.of an alien) is or w~~ a citizen (whether by 
birth or naturalization), the alien permanently 
resided in the United States prior to attaining the 
age of 16, and the alien reasonably believed at the 
time of making such repn sentation that he or she 
was a citizen, the alien shatl not be considered to 
be inadmissible under . any prov1s1on of tlie 
subsection based on such presentation." 
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· Lesson 2: Identify INA g 212 
Inadmissibility Grounds and Waivers 
INA § 21~aX6J(CKD)(l)- False Claim to U.S. Citizeiship 

•. No waiver avaiab! but must kl1ow claim false 

• i lhoughl I was a citizen' is aflimBive defense 
• Must be eslabfished • clea!fy an! be'jOnd a doubt' 

• Minors (<18 years) not protecled il'Jilinsl inmissibifily 

• May be able to establish lack of capady to understard 
consequm of act 

• As wittl claim of mistaken belel, It is an affirmalive defense one 
must prove 

Describe INA§ 
212(a)(6)­
lllegal Entrants 
and 
Immigration 
Violators 

(Lesson 
C.ontent) 

\} 

Describe INA § l12(a)(6) l Illegal Entrants and 
Immigration Violators 

INA § 212Cal(6)(ClCii)(I) .,. False Claim to U.S. 
Citizenship 

No waiver is availa91e for I false claim to United 
States citizenship. . 

DHS view is that the individual must have known 
the claimwas false. 

• "I thought I was a citizen" is an affirmative 
defense that the adplicant must establish 
"clearly and beyond a doubt." 

• If false claim made while under the age of 
18, the fact that one was a minor when the . I 
false claim w~ made does not 
categorically protect against this ground of 
inadmissibility. · 

I, 

• An alien who is a minor may be able to 
establish, however, that he or she lacked 

. the capacity to understand. the consequence 
of the act. 

• As with. claim of If.!staken belief, it is an 
affirmative defense llliat the individual must 
prove. 

See Memo from Seth Grossman, Dep. GENCO, 
False Citizenship Claims by Children: Knowledge 

. I . 
andLegal Capacity Element (Dec. 6, 2012). 

I 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX6XC)(U){I)- False Claim to U.S. Cilizenstip 

False Oair6 Prior to 9/30/96 

• May laD urller INA § 212(a)(6KC)(i) rela!Uv; to fraud or willful 
misrepresenlaOO of a material fad · 

• IAusl have been male to a U.S. goYellD'lle1l official to procure an 
inmgraOOn benefJI mm !he Id 

•Wailer isavaiable urller INA § 21200 f falseclairnis charged 
lRter INA § 212(a)(6)(C)(i). 

Lesson 2: Identify £NA § 212 
Inadmissibility Grounds and W aivei:s 

• Stalule: 

• 'Any alien who is a -.iy is inadn'issllle.' 

·~ None 

Describe INA§ 
212(a)'(6)­
lllegal Entrants 
and 
Immigration 
Violators 

(Lesson 
Content) 

Describe INA § 
212(a)(6)­
lllegal Entrants 
and 
Immigration 
Violators 

(Lesson 
Content) 

· Describe INA § 212(a)(6) .... Illegal Entrants and 
Immigration Violator8 

INA 8 212fa)(6)(C)(ii)(I) .... False Claim to U.S. 
Citizenship 

False Claims Prior to 9/30/')6: 

·.A false claim to U.S. ci~izenship made before 
September 30, 1996, m~y fall under INA § 
212(a)(6)(C)(i) relating Ito fraud or willful 
misrepresentation of a material fact. 

·It mUst have been made to a U.S. government 
official to procure an . ~gration benefit under 
the Act. Examples include, but are not limited to, 
false claims made to a Stat~ Department official to 
obtain a U.S. passport,· dr a false claim to an 
inspector at the POE. 

A waiver is available under INA § 212(i) if false 
claim is charged under /clause (i) of INA § 
212(a)(6)(C) (willful misrepresentation). . 
Describe INA§ 212(a)(6) Illegal Entrants and 
Immigration Violators 

INA§ 212(a)(6)(D)-Stowaways 

"Any alien who is a stoll·away is inadmissible." 
INA§ 212(a)(6)(D). . 

The alien must be a sto\\faway now, or on most 
·recent attempt to enter the U.S. 

Stowaways include aliens on a vessel, aircraft or 
commercial transportation without a ticket. 

No waiver is available. 

, Page 176 

581 

AILA Doc. No. 15082634. (Posted 8/26/15)



Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 

INA § 212(aX6KE)(iH.tien Smugglers 

• Statute: 

· Describe INA § 
212(a)(6)­
lllegal Entrants 

·and 
Immigration 
Violators • 'Alrf afet who at any time~ has encouraged, 

induced, assisted, abetted, or al any other alien to enter or 
try to enter the United Slates in violation o1 Jawis ' (Lesson 
inadmissible. I • 

! Content) 
, WaNer. INA§ 212(dX11) 

' ' . 

Describe INA§ 212(a)(6)- Illegal Entrants and 
Immigration Violators · 

INA§ 212(a)(6)ffi)(i)-Alien Smugglers 

"Any alien who at any time knowingly has· 
encouraged, induced, assisted, abetted, or aided 
any other alien to enter or itrY to enter the United 
States in violation of law is inadmissible." INA § 
212(a)(6)(E)(i). 

Elements 

• Knowledge 

• Violation of law 

• Not necessarily for ronetary or other gain~ 

A waiver is available a~ INA§ 212(d)(l 1). 

In Guzman Martinez; 25 l&N Dec. 845 (BIA ) 
2012), an LPR at POE rttempted to bring an 
undocumented juvenile in~o the United States in 
violation of law .. Based on this illegal activity 
within the meaning of ~Ol(a)(l3)(C), officers 
paroled the LPR. into the U~ted States & issued an 
NT A charging inrdmissibility under 
§212(a)(6)(E). 

Suppose a mother seeking admission at the border 
untruthfully claims that hbr children are USC's. 
Since the. misrepresenta~on did noi concern 

I· 

herself, it is not within 212(a)(6)(C), but could 
sustain a smuggling ch1

1

ge. She could seek a 
waiver pursuant to 212( )(11), unless she also 
attempted to smuggle he fiance whom she later 
married (i.e. not a permitt d family member at the 
time· smuggled). 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
lNA §212(aX6)(E)(D)-Special Rule in the Case of Family 
Reunifiealion 

• Men rmJSI have engaged in smuggfirg ontj ltJher spcuse, 
parent, son, or daughter (and no one else) prior to &'5188 

Describe INA§ 
212(a)(6)­
lllegal Entrants 
and 
Immigration 
Violators 

·Men rmistbe Family Unity apptant (SAW or legafization cases) i (Lesson 
• Men is am ronisa or adju&menl 1t status. Content) 

,· . 

'\ '""t'····-'··--"'·.· ..... 1., t_,..,, __ .e.~ .... _, .... 

Describe INA § 212(a)(6) l Illegal Entrants and 
·Immigration Violators 

INA § 212Ca)(6)CE)<ii)-Special Rule in the Case of 
Family Reunification .1 · . 

"Clause (i) shall not apply in the case of alien who 
is an eligible immigrant (as defined in section 
30l(b)(l) of the ltnmigrat~on Act of 1990), was 
physically present in the United States on May 5, 
1988, and is seeking admi~sion as an immediate 
relative or under section l l 53(a)(2) of this title 
(including under section 1~2 of the Immigration 
Act of 1990) or benefits under section 301(a) of 
the Immigration Act of 1990 if the alien, before 
May 5, 1988, has encourJged, induced, assisted, 

-abetted, or aided only the I alien's spouse, parent, 
son, or daughter (and no o~er individual) to enter 
the United States in violation oflaw." · 

The alien must have encolged, induced, assisted, 
abetted, or aided only histi\er spouse, parent, son, 
or daughter (and no one el~e) to enter the U.S. in 
violation of the law. 

This conduct must have taken place before 5/5/88. 

The alien must be an "lligible immigranf' as 
I 

defined at 8 C.F .R. § 236.11. 

The. alien must be appl~g for adrnisSion as an 
immediate relative or a family-based immigrant 
under INA §. 203(a)(2) (iticluding section 112 of 
Public Law 101-649 relatirlg to spouses and minor 
children of legalized aliebs) OR benefits under . I . 
section 301(a) of Pub. L. No. 101-649. 

Must have 1x;en physicall~ present in the U.S. on 
or before the. specified dat~: December 1, 1988, if 
the spouse or unmairied child of an individual who . 
was granted status as a S W or May 5, 1988, if 
the sp0use or unmarried c ld of an individual who 
·was granted status as a la temporary resident 
or laWful permanent reside t under INA§ 245A or 
lawful permanent residen e under section 202 of 
IRCA. 
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Lesson 2: Identify INA 9 212 
Inadmissibility Grounds and WaiVers 
lNA § 21~d}(11) • Waiverfor aien smugg!ng urxler INA§ 
21~~X6XE)(i) 

• limled to LPRs, ~ appkirlls lor ~of status 
~ irnmed'late relaMs or~ ixefeseoce Unmigrants 

I Must be othetwise adrnisslbe 

• WOO encOl.ra:)ed. indured, med, abetted or aided only the 
alien's spouse, parent, son, or daughter (aoo no ott.?r iKlividual) 
to enter the US. in viltalion of law 

• Wim isdiscrelionaly and is granted for humaMarian purJXISl!S, 
to ame trntf riy, DI" II the putt interest 

- ~-"" ,\., - .. , 

_Describe INA § 
. 212(d)(11) 
Waivers 

'(Lesson 
•Content) 

I 

A waiver is available under INA § 212(d)(ll) 
. under liniited circumstanceJ. 

Describe INA§ 212(d)(ll) waivers 

INA § 212(d)(l 1) - Waiv~r for alien smuggling 
under INA§ 212(a)(6)ffi)(i~) 

I 
"The [Secretary] may, in his discretion for 
humanitarian purposes, to lassure family unity, or 
when it is otherwise in th~ public interest, waive 
[INA § 212(a)(6)(E)(i)] ~ the case of any alien 
lawfully admitted for pef anent residence who · 
temporarily proceeded abr ad voluntarily and not 
under an order of removal, and who is otherwise 
admissible to the Unitedj States as a returning 
resident under [INA§ 21 (b)] and in the case of 
an alien seeking admission or adjustment of status 
as an immediate relative o~ immigrant under [INA 
§ 203(a)] (other than paragraph (4) thereof), if th~ 
alien has encouraged, induced, assisted, abetted, or 
aided only an individual tho at the time of such 
action was the alien's spouse, parent, son, or 
daughter (and no other ihdividual} to enter the 

.. United States in violation ,flaw." . 

Limited to LPRs, immigrants, applicants for 
I 

adjustment of status as immediate relatives or 
preference immigrants. 

Must otherwise be admissible. 

Limited to a lawful p lnnanent resident who 
temporarily proceeded ablad voluntarily and who 

· is otherwise admissible, or an alien seeking 
admission or adjustment o status as an immediate 
relative or as a preference immigrant under INA§ 
203(a) (other than para aph (4) thereof) who 
encouraged, induced, as :sted, abetted or aided 
only an individual who as the alien's spouse, 
arent, son, or dau ter d no other individual 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 

INA § 21~axsx~ -CM Penalcyf[)ocmnt Fra00 

• Statute: 

• 'M alien who is the slJbject of a final order for \Ution of 
section 274C ~ inadmissille.' 

• Refales to afiens irrlolved in forgery, countelfaling, or usiRJ, 
acceplirJJ or recerq any falsefy a UTuni]ralion rellied. 
docm 

• Charge rot currenltf pwsued due to settlement agreement in 
Wailers v. Reoo 

• WM INA § 21~d)(12) 

·:-· .... _ -··- i .,. ;..• -· 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA § 212(11)(12} Waivl!J ol INA § 212(a)(6)(F)-CMI 
Penally/Document Fraud 

• lflotalions rare 

• ICE abar¥loned pursuirg violations under INA. § 274C we to the 
selltemenl ~in the Warets v. Reno case 

Describe INA § 
212(a)(6)-

. Illegal Entrants 
'and 
.. · Immigration 
; Violators 

·(Lesson 
: Content) 

; Describe INA § 
. 212(d)(12) 
: Waivers 

· (Lesson 
. Content} 

to enter the U.S. in violation of law. 

Waiver is discretionary for humanitarian purposes, 
to assure family unity, or if it is otherwise in the 
public interest. 

Filed on Form 1-601, ApP,lication for Waiver of 
Grounds of Inadmissibility. I 
Describe INA§ 212(a)(6) L Illegal Entrants and 
Immigration Violators 

INA § 212(a)(6)(F) - Civil Penalty/Docwnent 
Fraud 

"An alien who is the subject of a final order for 
violation of section 274C rs inadmissible." INA § 

. 212(a)(6)(F). / 

· INA § 274C relates to fokecy, counterfeiting, or 
• • I •I • ' . ' ' usmg, accepting or rece~~mg any unrrugration 

related document and an aihen can be fined up to 
$2000 per docwnent. 

INA § 212(a)(6)(F) applies to an alien who has 
. I 

been issued. a final ordelil to pay a fine for an 
immigration docwnent violation. 

A waiver is available in limited circwnstances 
und~r INA§ 212(d)(l2). 

Violations under this ground are rare as ICE has 
I 

abandoned pursuing violatfons under INA§ 274C 
due to the settlement agreement in the Walters v. 
Reno case. J 

"The [Secretary] may, · 
. [Secretary] for hwnanitari purposes or_ to assure 
family unity, waive appl cation of clause (i) of 
[INA§ 212 (a)(6)(F)] ... 

• (A) in the case of an alien lawfully 
admitted for pe anent residence who 
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Lesson 2: Identify INA 9 212 
. Inadmissibility Grounds and Waivers 

1NA § 21~a)(6XG)- SIOOent Visa Abuser 

'S1ab4e: 
• 'An mi who oblam the status of a nonirnm.Wanl under [1NA 

-
~ Describe INA § 
, 212(a)(6) -
' Illegal Entrants 
. and 
Immigration 

·.Violators 

§ 101(aX15)(FXi)J ... aoowhol'kllalesatennorcomot : (Lesson 
such status under [1NA § 214{m)) is~ unti lhe afien c t t) 
hasbeenalhe~.s.11oracormnoous!M'i0dol5yeas ; on en 
after lhe date of vioBtion.' 

• ~: Sltllenls who attelll pubk scllOOls wihltd 
~the school for co9s. 

•WM. None 

. temporarily proceeded abroad voluntarily 
and not under an ~1 rder of deportation or 
removal and who i otherwise admissible 
to the United States

1 

as a returning resident 
under [INA§ 21 l(b)], and 

• (B) in the case of an alien seeking 
admission or adju~tment of status un4er 
[INA§§ 201(b)(2)(f ); 203(a)], 

• if no previous civil money penalty was 
imposed against ~e alien under [INA § 
274C] arid the offense was committed 

I 

solely to assist, aid, or support the alien's 
spouse or child (and npt another 
individual). 

• No court shall have jurisdiction to review a 
decision of the Attorney General to grant 
or deny a waiver un~er this paragraph." 

.Violations under this grouhd are rare as ICE has 
. I 

abandoned pursuing violations under INA§ 274C 
due to the settlement agrebment in the Walters v. 

·. Reno case. I 

Describe INA§ 212(a)(6)-Illegal Entrants and 
Immigration Violator 

INA§ 212(a)(6)(G)- Student Visa Abuser 

"An . alien who obJs the status of a 
nonimmigrant under [IN~1 § lOl(a)(lS)(F)(i)] ... 
and who violates a tenn or condition of such status 
under [INA § 214(m)] i inadmissible until the 
alien has been outside the [U.S.] for a continuous 
period of 5 years after the date of violation." INA 
§ 212(a)(6)(G). 

Applicable to aliens who c btain F-1 status 60 days 
after September 30, 199t (November. 29, 1996), 
including aliens who ext1 nd their· stay after this 
period. 

INA § 214(m) bars F-1 ~,tudent status for aliens 
seeking to attend public elementary school or a 
public adult education pqgram. Entry to attend 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 
INA§ 212(aX1J(A)(i)(l)-hltending immigran1s 

I Slalule: 
1 I, •• IA)!y invnigranl at the time of app6caliln fur admissKln 

who is not il possessiln of a valid Ul1Xpired irrmip1hisa, 
reerdry pemm, OOrder crossifwJ idenliftation cad, or other 
valid entry document required ... i5 ~· 

I Waiver. INA § 212~) 

iDescribe INA § 
;212(a)(7)­
)Documentation 
!Requirements 
J ' 

:(Lesson 
!Content) 

public secondary school i pennitted but only if 
the aggregate period of F-1 status does not exceed 
one year and the alien re· burses the school for 
the costs of providing the education. . 

An al. h · · ·al· l I d · ten w o · imt1 y enters to atten pnvate 
school and then transfer~ to a public school 
(subject to the exception ~eviously described) is 
deemed to have violated F-1 status. 

I 

Describe INA § 212(a)(7) l Documentation · 
Requirements 

INA § 212(a)(7l(A)<i)Cn - Intending immigrants 

".. . [A ]ny immigrant at th~ time. ~f application for 
admission who is not in . possession of a v8Iid 
unexpired immigrant visa, reentry pennit, border 
crossipg identification car, , or other valid entry 
document required . . . is inadmissible." INA § 
212(a)(7)(A)(i)(I). 

An immigrant is "Every alien except an alien who 
is within one of the no1· 

1 

·grant classifications" 
-INA§ 101(a)(l5). 

Towards this end, there is aJ presumption that every 
alien is an immigrant. Pr1sumption of intending 
immigrant examples: 

• Applying as immigrant without valid 
immigrant docume~t, not eligible for any 
other classification 

• Applying as a nonimmigrant and not 
eligible for any, noriimmigrant 
classification 

• Applying with e1 pired immigrant or 
nonimmigrant visa 

This charge is used mo t often. for intending 
immigrants,· even if they e properly documented 
as nonimmigrants. 
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Lesson 2: Identify INA§ 212 Describe INA§ 

Inadmissibility Grounds and Waivers ~~~~~~n~tion 
INA § 212(a){7)(AXi)(ll) -Improper irnmiJrant Vi'!a Classifieation Requirements 
• Slatu!e: 

. • • ... Any inrnigrant. .. m.ise visa 11as beet issued M11w1 (Lesson 
comp[i;mv.itll t11eprovisionso1 ~203' isinadmissilie' 

1 Content) 
• k INA § 212(k) 

Docwnents MUST match e alien's purpose. 

'Examples: 

• Alien attempting t°i enter the U.S. with a 
Border Crossing Card (BCC) and with the 
. . "d I th th mtention, or ev1 ence, at e true purpose 
is to work. · 

• F-1 student planning to go to school part­
time and work full-thne as a nanny. 

• Any nonimmigrant ilanning to attend a full 
course of study at art unaccredited school. 

REMEMBER - INA § 21b(a)(7)(A)(i)(I) is used 
I 

when there is no nonimmigrant classification for 
. which the alien is eligible /and the alien does not 
possess a valid immigrant isa. 
A waiver is available undelj INA§ 212(k). 
Describe INA§ 212(a)(7) 1

• Documentation 
Requirements 

INA § 212(a)(7)(A)(i)QD - Improper Immigrant 
Visa Classification 

" ... Any immigrant. .. whose visa has been issued 
without compliance with cle provisions of section 

I • 

203, is inadmissible" INA~ 212(a)(7)(A)(i)(II). 

Alien applies with an immigrant visa, but is no 
longer eligible for the cl~sification. indicated on 
his/her visa, but, is eligible for another 
classification. 

A waiver is available unde INA § 212 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(7)(B}(i)(l) • Nonimrnqanl Without Proper Dncuments 

•Statute: 
• 'kiy ~who is no1 in possession of a passport 

valid for a minimum of six rnon1hs lrom 1he dale of 1he 
expiration of the initial period of 1he alien's admission or 
con1emplated initial period of stay authorizing the a6en to 
return to the cour4ry from which 1he a6en came or to proceed 
to arxl enter some other counby during such period ... is 
inadmissible.. 

• WaM!r. INA § 212(dX4) 

Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 

INA § 212(a)(7)(B)(i)(B) -Nonimmigranl wilhoot Vafid 
NonirnniJrart Visa . 

• Slalule: 

• •Any rmrmigrarhro ... is nit in possessU1 DI a valid 
l1lf'immigrart 'ti!ia or border crosW!I identification canl at lhe 
tUne DI applcalion fur adrrission is inadnissili!.' 

. • ~ 1NA §212(d)(4) 

.Describe INA§ 
;212(a)(7f­
.Documentation 
'Requirements 

;(Lesson 
·Content) 

Describe INA § 
212(a)(7) ~ 

1 Documentation 
Requirements 

(Lesson 
Conterit) 

Describe INA § 212(a)(7) Documentation 
Requirements 

t Without 
Proper Documents 

"Any nonimmigrant who is not in possession of a 
passport valid for a minimb of six months from 
the date of the expiration bf the· initial period of 
the alien's admission o~ contemplated initial 
period of stay authorizing the alien to return to the 

I • 

country from which the al~en came or to proceed 
to and enter some othert country during such 
period. is inadmissible." . INA § 
212( a)(7)(B)(i)(I). 

Waiver is available under IJN'A § 212(d)(4). 
Describe INA § 212(a)(7) r' Documentation 
Requirements 

INA 212 a 7 B i I -,Nonimmi ant without 
Valid Nonimmigrant Visa 

" Any nonimmigrant who . . is not in possessfon 
of a valid nonimmigrant f,sa or border crossing 
identificatfon card at the l~ime of application for 
admission is inadniissible." INA § 
212(a)(7)(B)(i)(ll). I 

Applicant for admissio1 with nonimmigrant 
documents and a nonimmigrant purpose which do 
not match, BUT the alien! has established to the 

I 

officer that he or she has a bona fide nonimmigrant 
purpose. 

Examples: 

• Multiple entry B-1 -2 visa with passport 
not valid ·as long as it needs to be valid 

• Applying as a B-2 'th an I-20AB with the 
intention of attend' g an accredited school 
full time 

Waiver is available under A§ 212(d)(4) . 
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Lesson2: Identify INA~ 212 
Inadmissibility Grounds and Waivers 

INA § 212(aK8J(Bl ~Draft mters arr! Deserters 

• Statute: 

• 'Air/ pelSOl1 w00 has deplted from or\100 has remained 
a Ille llJ.S.J ID awll or evale 1raMJ or rie in Ille 
anned fvrtes in limed w1or a peril1J dec9'ed by Ille 
PresQrt to be a naliooal ~is inmissible except 
Iha! this ... shal not apptt to an afe1 wro at Ille trneof sWi 
departure ~a norirnrnP1 alll wto is seeq to reer4er 
lllellJ.S.J asa~· 

• WaMr. None 

'., ~. ' ,, •. •"'" .... '·. ' 

Describe INA § 
212(d)(4) 
Waiver 

1 
• Describe INA § 

.· 212(a)(8)-
1 Ineligible for 

Citizenship . 

, (Lesson 
Content) 

( d)I 4) Temporary admissioi ~f nonimmigrants 

"Either or both of the requi~ements of paragraph 
(7)(B)(i) of subsection (a) olf this section may be 
waived by the Attorney GeJeral and the Secretary 
of State acting jointly (A) oh the basis of 
unforeseen emergency in inaividual cases, or (B) 
on the basis of reciprocity Jith respect to nationals 
of foreign contiguous territiry or of adjacent 
islands and residents thereo( having a common 
nationality with such nationals, or (C) in the case 
of aliens proceeding in nnniediate and continuous 
transit through the United States under contracts 

I . 

authorized in section 238(c)." 
I 

Describe INA§ 212(a)(8) L Ineligible for 

Citizenship . 1 
INA § 212(a)(8)(A) - I ·grantS Ineligible for 
Citizenship 

"Any immigrant who is pepnanently ineligible for 
citizenship is inadmissible'[' INA§ 212(a)(8)(A). 

Does not apply to no~grant visa applicants or 
aliens applying for admissiln as nonimmigrants. · 

The phrase "ineligible to I citizenship" in INA § 
212(a)(8)(A) refers only to those aliens who are 
barred from naturalizatidn by · virtue of their 
evasion of military servicel In re Serano, 651 F .2d 
178 (3d Cir. 1981 )( appli~ant was ineligible for 
naturalization as a result~of his exemption from 
military service, knowin . y sought under treaty 
with foreign country, e en though local draft 
board . never properly· changed applicant's 
classification from either -A or 1-H); Gramaglia 
v. US., 766 F.2d 88 (2 Cir. 1985); Matter of 
Martin-Arencibia, 13 I. & N. Dec. 166, 167 (Reg. 
Comm'r 1969). 

Does not apply 
a avated elon . 
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Lesson 2: Identify INA ~ 212 · 
Inadmissibility Grounds and Waivers 
INA § 21~aX9)(A)(i)-Prilr Removals: arriving aliens and 
~removals 

• Statute: 

• '14rf afel who has heel ordered removed under secOOn 
!235(bX1) .•. J or at lhe end ot pmedirrJs u00er ~ 
~40 ... 1 iniiated upon lhe atien's m in lhe Ill.SJ im who 
iJjai1msadrrmwdlrnsyeasd111e date OI SI.di 
rerooval (or a 20 years in 1he cased a second or 
slbsequert rerooval or al arTf IDne ii lhe case of an atien 
comm! d an wavated feklrrtl is ialrnisslble.' 

•WM None 

. ·.~,., ... , .. 

Describe INA § 
212(a)(8) - · 
Ineligible for 
Citizenship 

, (Lesson 
·Content) 

1206 (BIA 2000). Thus, such convictions do not 
render an alien inadmilsible under INA § 
212(a)(8)(A) as an alien who is pennanently 
ineligible · to citizenship See definition of 
"ineligible to citizenship" at INA§ 101(a)(19). 

Describe INA§ 212(a)(8) l Ineligible for 
Citizenship 

INA § 212(a)(8)ffi) - Draft Evaders and Deserters 

"Any person who has de~ed from or wh~ has 
remained ·outside the. Uni~ed States to avoid or 

~ evade training or service in the armed forces in 
time of war or a period d~clared by the President · 
to be a national emergency is in~ssible . except 

that this . . . shall not appl~1 to an alien who at the 
time of such departure w a nonimmigrant and 
who is seeking to reenter the United States as. a 
nonimmigrant." INA§ 212;(a)(8)(B). . 

Any alien who left the u.sl during a time of war or 

nationai . emergency to ~void military service. 
[between 9124139.9124ns1 ( . 

Does not apply to no~igrant who left and 
reapplies for nonimmigrani vi~. 

The tenn ''person" also apJlies to fonner uses. 
, I 

EXCEPTION: President ~arter's pardon. Only for 
I I 

draft evaders between 8/4/64 and 3/28/73. Pres. I . . 
Proc. 4483, :,: Fed. Reg. 4i91 (1977). · 

Had to re-enter the U.S. ,or to June I, 1978.. . 

NO exceptions for deserter- · 

INA §§314 and 315 eEessly render military 
deserters, draft evaders, d aliens who sought 

exemption from the mil1' based ·on alienage 
ineligible for citizenship. 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

INA § 212(a)(9)(A)(i)-Prior Removals: arrivir9 afiens and 
expedtted removals 

• Slab.de: 

• 'Mt *'1 who has been ordered removed under section 
1235(bX1l ... I or al lhe erd of proceedings under section 

, [240 ... ) initialed upon the m's arrival in the 1u.s.1 and who 
again seeks admissMln within 5 year.; of lhe dale of such 
removal (or within 20 year.; in Ille case of a second or 
slJbsequefll removal or al any time in the case of an *'1 
corwicted of an aggravated felony) is inadmissible.' 

•WaiYer: None 

Describe INA § 
212(a)(9)­
Previously 
Removed and 
Unlawful 
Presence 

(Lesson 
Content) 

. ~ I 

Describe INA§ 212(a)(9) Previously Removed 
and Unlawful Presence . 

INA § 212(a)(9)(A)(i) - Prior Removals: arriving 
aliens and expedited removhls 
. . . I 

"Any alien who has been ordered removed under 
section [235(b)(l) . . . /1

] or at the end ·of 
proceedings under section 1240 ... ] initiated upon 
the alien's arrival in the [U.S.] and who again 
seeks admission within 5 years of the date of such 
removal (or within 20 yearJ in the case of a second 
or subsequent removal or at any time in the case of 
an alien convicted of ani aggravated felony) is 
inadmissible." INA§ 212(a)(9)(A)(i). 

Covers 2 groups of aliens: 

• Aliens . put into !INA § 240 removal 
proceedings as arrirng aliens (on or after 
4/1197) upon arrival at the POE and who 

I . . 

were . ordered removed under those 
proce~dings. 

• Aliens ordered removed under INA § 
235(b)(l) [expeditea removal]. 

Does not apply to alien ordered excluded or 
deported before 4/1197. 

The alien is inadmissible: 

• F0r s yeais ifremordonce. 

• For 20 years ifremoved 2 or more times. 

• Always ~ bar), if s/he is. an 
·aggravated felon (ljlot necessarily removed 
as an aggravated fe on). · 

Emphasize that no provisi n of §212(a)(9) applies 
. until the alien departs the nited States. 
Consequently, neither an 
order nor years of unla 
alien inadmissible until th 
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United States. . j . · 
Due to the complexity of §212 a)(9), you may want to 
pose the following hypothetical to the class: 

Alien A, a native and citizjr of Country Z; 
entered the U.S. without infpection in 2011. He 
was apprehended at the U.S.I border, placed in 
expedited removal proceedings, 'and removed to 
Country Z ·a few days laterJ in 2011. While in 
Country Z, he married a U.S. citizen who filed a 
Fonn 1-130 petition on his·b

1

1ehalf. The Fonn I-~30 
petition, along with Alien N s immigrant visa , 
application, were approved.I It is 2015, and Alien 
A is seeking admission to the U.S. on his 
immigrant visa. 

Q: Is Alien A inadmissible under INA § 
212(a)(9)(A)(i)? I . 

A: Yes; (1) he was ordere~ removed under 
expedited removal proceed~ng8 pursuant to INA·§ 
235(b)(l), and (2) he is seeking admission within 5 
years of his removal. 

Note: In this case, the consular officer should not 
have approved Alien A's Wmigrant visa application 
without an approved Form 1L212. 

Ralher than waiting until 2]16 to seek admission, 
Alien A could have appliedlfor consent to reapply 
for admission, on the Form 1-212, before the 5-

. I 

year period is up. If USCI~ had approved the . 
Fonn 1-21.2 in conjunction Fth the immigrant visa 
application, then Alien A iould not be 
inadmissible. DHS also has authority, however, to 
grant consent to reapply in ~onjunction with an 
application for admission ata port-of-entry. 8 · 
C.F.R. § 212.2(e). CBP ha jurisdiction over an 
application for consent to eapply only in the 
case of an alien seeking a mission as a · 
nonimmigrant. Form 1-21 Instructions, p. 7 
(3/1212014 edition). Thus, SCIS would have 
jurisdiction in the case of immigrant visa holder 
at the port-of- entry. If app oved, ·the approval is 
retroactive to the date he e barked outside the U.S. 
and triggered the 5-year ba . INA§ 212(a)(9)(A)(iii); 
8 C.F.R. 2122 i . 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

!AA § 212(a)(9XAlfu) - Other prior l1!lllO'lals 

• Stanie: 
• 'Nri alien oot destribed in clause (i) who-(1) has been oldered 

removed llMer [240) or any other pnMsion of law, or (U) 
dejiarted lhe [U.S.) while an order of removal was~. 
and who seeks admission willil 10 years of lhe dale at uh 
alien's departure or removal (or within 20 years of such dale in 
Ille case of a secOIMI or subsequent removal or at any time in 
Ille case of an *'1 corMcted rt an aggravated felony) is 
inadmissible.' 

•. Describe INA § 
i212(a)(9)-
·. Previously 
Removed and · 

:Unlawful 
:.Presence 

;(Lesson 
iContent) 

Describe INA § 212(a)(9) l Previously Removed 
and UnlawfulPresence 

INA§ 212(a)(9)(A)(ii)-Other prior removals 

"Any .alien not described l clause (i) who-(!) has 
I been ordered removed under [240] ·or any other 

provision of law, or_(II) ddparted the [U.S.] while 
an order of removal was/ outstanding, and who 
seeks admission within 10 years of the date of 
such alien's departure or removal (or within 20 
years of such date in the case of . a second or 
subsequent removal or at ky time in the case of 
an alien convicted of an[ aggravated felony) is 
inadmissible." INA§ 212(a)(9)(A)(ii). 

. I . . 

Alien was ordered removed under INA § 240 or 
any other provision oflaw. 

Proceedings were initiated on or after 4/1197, but 
not upon arrival at the POE. 

Alien was physically reJved by the goveniment 
or left while under an [ outstanding order of 
removal (self-~~val or ,If-deport). . 

"Any other prov1s10n of law" · 

• May have been- letnoved before 4/1/97 
under the pre-I~ provisions of INA § 
236 or INA § 242. 

• May have been a ViWP removal under INA 
.§ 217(b). [Note: A VWP refusal is not the 
same as ·a VWP re oval.] 

• May have been removed under ANY 
OTHER SECTION OF LAW. 
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· The alien is inadmissible: . 

• 

• · For 20 years if removed 2 or more times .. 

• . Always, ifs/he is at1j aggravated felon (not 
necessarily removed as an aggravated 
felon). 

To illustrate this provision, consider the following 
hypotheticals: 

· 1. Alien B, a native and citi~en of Country Y, was 
admitted to the U.S. on a ~i2 ~sitorvisa .in ~000. 
She overstayed her no~grant admission 

· and was placed in INA § / 240 proceedings. In 
2004, she was ordered removed to Country .Y. 
Rather than leaving, howf er, she remained in . 
the U.S. and married a U.S. citizen. Her U.S. 
citizen spouse filed a Form 1-130 petition on her 
behalf which was approved. In 2013, Alien B 
returne~ to Cmmtry Y. Wllf 1e in Country Y, she · 
applied. for and was granted an immigrant visa. It 
is 2015, and Alien Bis seekrng admission to· the· 
U.S. on her immigrant.visa[ 

Q: Is Alien B inadmi~sible Lder INA § · 
212(a)(9)(A)(ii)? 

A: Yes; (1) she was ordere· removed under INA§ 
240 proceedings initiated o or after 4/1/1997 and 
not upon arrival at the PO ; (2) she departed the 
U.S. while the order was o tstanding, and (3) she 
is seeking admission wi · 10 years of her 
departure. 

Note: In thi. · s case, the. cons;:ar officer should not 
have approved Alien B's · ·grant visa 
application without an app oved Form 1-212. 
Rather than waiting until r2023 to seek 

I . 
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'~ 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
iN,4 § 212(a)(9XA)(liil ·Exception 

• Statute: 

'.Describe INA § 
: 212(a)(9) -
, Previously· 
: Removed and 
1Unlawful 

• 'Clauses (i) and (d) shaO oot apply to an atien seeking p 
admissionwilhin aperiocU,priartothedateof thea!M!n's [ resence 
reembarkaOOn at a place CllBle the (U.S.) or attempt to be · 
admitted 1rom foreign conl)Juous tenttory, t11e l$ecrelllrYI tias :: {Lesson 
consented to the •·s reaWiin9 for a1mission • . : Content) 

• f.Q!m: 
• ApplicaOOn for PemDn to Reapply for AdmissOO into the 

Uni.ed Slales Mer Depol1alion or Removal (Form ~212) 

~ .. '!!l'-",.'~····· ...... ·. 

admission, Alien B could apply for consent to 
reapply for admission, on ~e Form 1-212, 
before the 10-year period Is up. If USCIS 
approves the Forml-212, tHe approval is 
retroactive to the date she ehtbarked outside the 

I . 

U.S. and triggered the 10-year bar. INA § 
I 

212(a)(9)(A)(iii); 8 C.F.R.1212.2(i) .. 

2. Same facts as above, e cept that Alien B has 
remained in the U.S. the erltire tinie and, instead 
of applyi,ng for an immigrJt visa, she filed an 
application for adjustment Jr status in 2015. 

Q: Is Alien B inadmissible Ler INA § ' 
212( a)(9)(A)(ii)? 

A: No; she is not inadmissiple under INA § 
212(a)(9)(A)(ii) because hd removal order has not I . . 
been executed. It is the execution of the removal 
order that triggers the 10-yf ar bar. Note: Because 
Alie~ B is in removal proc,edings and is not an· 
arriving alien, USCIS doeslnot have jurisdiction to 
adjudicate her adjustment application. Jurisdiction . 
to adjudicate .the adjustme~ application lies . 
exclusively with the Immigration JUdge. 8 C.F.R. 
§§ 245.2(a)(l), l1245.2(a)(l). 

Describe INA § 212(a)(9) 1 Previously Removed 

and Unlawful Presence 

INA§ 212(a)(9)(A)Ciii}-EJQception 
. . I 

"Clauses (i) and (ii) shal~ not apply to an alien 
seeking admission within a period if, prior to the 
date of th~ alien's reembar {ation at a place outside 
the [U.S.] or attempt to bi: admitted from foreign 
contiguous territory, the [~ ecretary] has consented 
to the alien's reapplying for admission." INA § 
212(a)(9)(A)(iii). 

INA §§ 212(a)(9)(A)(i) Fd 212(a)(9)(A)(ii) do 
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Lesson 2: Identify INA ~ 212 
Inadmissibilify Groun& and Waivers 
t1A § 21~a)(9XB~Xll- 3Year BM 

• 9ile: 

• ·~ alen (•than an alien lallU/ admi!fd fur pennanem 
resi!m) Mil ... e ll'lirrtfUtf preset il 111! l\).S.J for a 
pefill of more 11111180 da'js but 1ess111111 )19, WU1tdriy 
departed 111! l\).S J ('M* or oot puwait 1D sediln 
~44(e)J im 1D the cornmermertitproceedi'QS ll'der 
sectiln~XllD ... orsectm~40J. arx1 ~ m 
llrnissiln wilin 3 yeas of lhe die it su:h ilen's deparble 
or removal ... is~' 

Describe INA § · 
212(a)(9)­
Previously· 
Removed and 
Unlawful 
Presence 

(Lesson 
Content) 

not apply if the alien h8fi received consent to 
. reapply for admission via tpe filing and receipt of 
an approved Applicatio~ for · Pennission to 
Reapply for Admission into the United . States 
After Deportation or Remo~al (Fonn 1-212). 

A simple INA 212(a)(9XA~ hypothetical to pose to 
the students: · ., · . 

• 1990: nonimmigranf convicted of theft & 
receives 1 year sentence; 

• 2001 : Alien ordereJ removed as an 
aggravated felon & he departs; 

• 2005: Alien from outside U.S. requests 
I 

pennission to reappty to enter. Alien has 
approved 1-130 based on marriage to USC. 

C al. . I . . l ? • an ten receive permission to reapp y. 
Could alien qualify ror adjustment of 

status? I. 

Answer: Yes, could receive discretionary approval 
I 

pursuant to INA §212(a)(9i)(iii). To adjust, would 
need §212(h) waiver. Matlter of Michel, 21 l&N 
Dec 1101 (BIA 1998). 
Describe INA § 212(a)(9) L Previously Removed 
and Unlawful Presence 

INA§ 212(a)(9)ffi)(i)(Il-B Year Bar 

· "Any alien (other than an alien lawfully admitted 
for pennanent residence) who :, . . was unlawfully 
present in the [U.S.] for a period Of more than 180 
days but less than 1 year, ~oluntarily departed the 
[U.S.] (whether or no1 pursuant to section 
[244(e)]) prior to th1~ commencement of 
proceedings under sectioti [:i35(b)(l)] . . . or 
section [240], and again seeks admission within 3 
years of the date of su ~h alien's departure or 
removal . . . is i·nadmissible." INA § 
212( a)(9)(B)(i)(0. 

The alien must have ace ed more than 180 days, 
. but less·than 1 year of UP. 
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The alien must have left e U.S. voluntarily and 
\ 

· applied for a visa or for a issiori within 3 ·years 
of the date of departure. 

I 

The departure must havf been made before 
proceedings were commenced under INA §. 

. I 

235(b)(l) - [expedited removal] or INA § 240 
. I . 

[removal proceedings created by IIRIRA]. If the 
departure takes place duridg or after proceedings, 
the bar does not apply. 

A fonnal Voluntary Depanture (VD) order is not 
needed for the deparMe to be considered 
voluntary. 

A waiver is availaole under INA § 
212(a)(9)(B)(v) . 

. Here are three hypotheticalf. relating to INA 
§212(a)(9)(B) and one relating to INA 

§212(a)(9)(A): l . 
1. Alien EWis after 4/1/19 7, remains unlawfully 
present for 181 days, then f TA issues, and at the 
Master Calendar requests ~oluntary departure, 
which IJ grants & alien departs U.S. on day 200. 

Q: Is alien inadmissible? 

A: No. Why not? §212(a)(9)(B) only triggers after 
180 days if alien departs p~or to commencement 
of proceedings. By waitinJ until after proceedings 
commenc.ed, this alien is nbt inadmissible ~der 
(9)(B)(i)(I). 

2. Alien C, a native and cit zen of Country X, was 
admitted to the U.S. on a -2 visitor visa in 1999! 
He remained in the U.S. b yond the expiration of 
his nonimmigrant admissi n in 2000. In 2004, he 
became the beneficiary of approved Fonn 1-140 
petition with a priority dat of April 27, 2001. That 
same year, he properly fil a.ti application to 
adjust his status pursuant.t, INA § 245(i). His 
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application was prima facie approvable when filed, 
but it was held in abeyance because a visa number 
was not yet available. In thd meantime, Alien C 

applied for and .obtained an /advance parole · 
docl.iment so that he could return to Country X to 
attend to his aging parents. llis request was 

I . 

granted, and he traveled to f ountry x and back on 
several occasions between 2004 and 2006, 
returning each time in accotdance with the terms 
of his advance parole docwhent. In 2006, Alien C 

I . 

returned from Country X for the last time and was 
paroled into the U.S. A visJ number has become 

I 

available, and you are adjudicating his adjustment 
application. 

Q: Is Alien C inadmissible under iNA § 
212(a)(9)(B)? 

A: No. Alien C was unlawfully present in the U.S. 
for more than one year (frotn the time his · 
nonimmigrant admission ef pired in 2000 ~til he 
properly filed his adjustment application in 2004). · 
However, under.the BIA's ~ecision in Matter of 
Arrabal/y, 25 l&N Dec. 11/1(BIA2012), his 
multip· le exits from the· U.S. between 2004 and I . . . 
2006 pursuant to an advance parole document did 
not constitute ''departures" within the meaning of 
INA§ 212(a)(9)(B). In the absence of a removal 
or departure from the U.S. subsequent to a period 
of unlawful presence, INA'§ 212(a)(9)(B) does not 
apply. The facts of this hypothetical come from 
the Matter_ of Arrabally de~ision, where the BIA 
held that the respondents ~ere not inadmissible 
under INA§ 212(a)(9)(B)·br ineligible for INA§ 
24S(i) adjustment on that tis. 
Note: This case presents a ood opportunity to 
highlight the distinction b een unlawful 
presence and unlawful sta . From the time his 
nonimmigrant admission xpired in 2000 until he 
was paroled into the U.S. t least 4 years later, 
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Alien C was not in a lawful · igration status as 
defined in 8 C.F.R. § 245.1 d)(l). Ifhe were 
applying to adjust under IN.of\ § 245(a), he would 
be barred by INA§ 245(c)(2) for failing to 
maintain continuously a laJiul status since entry 
into the U.S., a.She is not aJ immediate relative 
and does not qualify for the /other exceptions. He. 
would also be barred by INA§ 245(c)(7) for 
seeking adjustment in an e~ployment-based 

I 

category while ·not in a lawful nonimmigrant 
status. In this case, howeveJ, he is seeking to 
adjust under INA § 245(1), ihich waives the bars 
in INA§ 245(c). Thus, as Idng as he is INA§ · 
245(i)-eligible, he is not su~ject to the bars in INA 
§245(c). 

3. Alien D, a native and citizen of Country W, 
entered the U.S. without irJpection in 1998. 

. I . 

In 2001, he was granted TPS. He married a U.S. 
citizen in ?010.,In 2014, 1en D applied for an 
advance parole document and his request was 

I . 

approved. He traveled to Country W using the 
I . 

advance parole document, and he was paroled into 
the U.S. at the end of2014.I In 2015, his U.S. 
citizen spouse filed a Fofn 1-130 petition on 
his behalf, and he concurrently filed an 
application for adjustment hf status. · 

Q: Is Alien D inadmissible under INA § 

212( a )(9)(B)? 

A: No. Alien D was unlawfully present in the U.S. 
for more than one year (frob his 1998 entry 
without inspection until hE was granted TPS in . 
2001). However, under BIA's Matter of · 
Arrabally decision, his exi from the U.S. in 2014 
pursuant to an advance par le document did not 
constitute a "departure" wi · the meaning of 
INA§ 212(a)(9)(B). In the absence of a removal 
or departure from the U. . subsequent to a 
period of unlawful presen~e, INA§ 212(a)(9)(B) 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(9)(B)(i){ll)-10 Year Bar 

• Slab.te: 

• 'filrt afien (other than an afien lawfully .admitted for permanert 
resifence) Yitlo •.. has been t.nl:Mfultt 1RS19 in the [U.S.! 
for one year or nae, an! Yitlo agail seehs admisslln wilhin 
10 ym o1 the dale of such alien's depaJll.re or rerm from 
lhe[U.S.Lis~' 

•WM. . 1NA § 212(a)(9K9)(v) 

Describe INA§ 
i 212(a)(9) -

Previously 
Removed and 
Unlawful 
Presence 

{Lesson 
Content) 

does not apply. 

4. Same facts as above, ex ept that Alien D was . 
ordered removed in absentia in 1999. 

Q: Is Alien D inadmissible Lder INA§ 
212(a)(9)(A)? 

A: This remains an open question. If you have a 
c~e involving a TPS grantf with an order of 
removal who subsequentlY/ traveled on advance 
parole and is seeking adjustment of status, 
please bring it to the attenti~n of OCC. 

Describe INA § 212(a)(9) I1 Previously Removed 
and Unlawful Presence 

INA§ 212(a)(9)(B)(i)(Il)-10 Year Bar 

"Any alien (other than an ~ien lawfully admitted 
for permanent residence) who . . . has been 
unlawfully present in the [U.S.] for one year or 
more, and who again seelts admission within 10 

I 

years of the date of such alien's departure or 
r~moval from the [U.S.], i~ inadmissible." INA § 
212( a)(9)(B)(i)(IQ. 

The alien must have accrueli 1 year or more of UP. 

The alien must have left or have been removed and 
apply for a visa or for a · ssion within 10 years 
of the date of departure or emoval. 

It does not matter wheth r the alien left before, 
during, or after the co encement of removal 
proceedings. 

Waiver available under IN 
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Lesson 2: Identify INA ~ 212 
Inadmissibility Grounds and Waivers 

1NA §§ 212(aX9}(BW)(l) aoo (D) 

• 3 and 10 year bars to admissioo, ~ on the period of UP 

• The afien's departure from the U.S. triggers the bar 

• l.eavDJ 1he U.S. ma grant of advance parok! is not a 
deparltv'e that lf@ers 1NA § 212(aX9)(B) D1adllisS1blily 

·The cklck stated llll1ling 411197 

• UP accrued before 411197 does not count 

• UP is not cM!d in 1he wegate 

Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
Whal is unlawful presence? 

• St11!4e· 

Describe INA § 
212(a)(9)­
Previously 
Removed and 
Unlawful 
Presence 

(Lesson 
Content) 

Describe INA § 
212(a)(9)­
Previously 
Removed and 
Unlawful 
Presence • '{A)1 afletl is deemed to be IJdal\fuly present in the llJ.S.j l 

the alen is preset in 1he llJ.S.) iiler 1he expialiln of 1he 
period of slay authorized by the [Secretary) or is present in the 
llJ.S.] Yiilhoul ~ lln'illed or paroled.' INA § : (Lesson 
212(a)(9)(B)(il 1 Content) 

• lncldes aliens in Wllalioll d !>1abJs 

. 'I' 

Describe INA § 212(a)(9) 1 Previously Removed 
and Unlawful Presence 

INA§§ 212(a)(9)(B)(i)(l) atr1d (II) · 

3 and 10 year bars to admiJsion, depending on the 
period of unlawful presencel 

The alien's departure Jm the United States 
triggers the bar. 

Leaving the United States under a grant of 
'advance parole is not a dep~e that triggers INA 
§ 212(a)(9)(B) inadmissibility, Matter of Arrabally 
and Matter of Yerrabally, 25 l&N Dec. 771 (BIA 
w12n. · 

The clock started running 4/1197. UP accrued 
before 4/1197 does not courlt. 

UP ·· t t d · th I · . 1s no coun e m e ag~egate. 

What is unlawful presence~ . 

"[A}n alien is deemed to~ wtlawfully present in 
the [U.S.] if the alien is present in the [U.S.] after 
the expiration of the periotl of stay authorized by 
the [Secretary] or is prese~t in the [U.S.] without 
being admitted or paroled." INA § 
212( a)(9)(B)(ii). 

Per INA § 212(a)(9)(B)(ii), an alien is considered 
unlawfully present if s/he lis in the U.S. after the 
expiration of the period of stay authorized by the 
Secretary], or is present 1· 11 the U.S. without being 
admitted or paroled. Inclu es aliens in violation of 
status. · 
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Lesson 2: Identify INA 9 212 
Inadmissibility Grounds and Waivers 
How is UP counted for nonP11mi1an!s? 

• ;Date certain' NIV hoklers accrue UP as of Ille date the ~94 
expires 

Describe· INA § 
. 212(a)(9)-
·. Previously 
• Removed and 
<Unlawful 
;: Presence 

• 'Date certain' NIV hoklers accrue UP before the 1-94 • ~ ; (Lesson 
USCISoranUfiR!sastatusW>laliln :r Content) 

• NIV hoklers admilled DIS accrue UP on date USCIS 6sues a 
denial decision which contains a~ of a status villation while ' 
aifjudicalillJ a request for another mmigration berefit 

• NIV hoklers begin ace~ UP on the date Iha! Ille U man 
Older Mng a status villalion in removal procedigs 

-~= 

Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX9)(8)(Ui) • StaMory ExceiQms 

~ 
• Minors (IDier 18 yearsd age) 

• Bona Me llS)tlln appkanlS 

• Aliens in U.S. with perdirJJ ~730 
' • Farnl'f unly benEfri1ries Lnler hlniJ13!iUl kt of 1990 
• Certain battered spouses, parents and t~ 

•v.ctirnsol~inperm; 

• Nonimrn9'anlS lltlOSI! cases are tolled 

' ' 

Describe INA§ 
212(a)(9)- · 
Previously 
Removed and 
Unlawful 
Presence 

(Lesson 
Content) 

Des~ribe INA § 212(a)(9) l Previously Removed 
and Unlawful Presence 

How is UP counted for norummigrants?. 
. . . I 

Depends on .whether the alien was admitted for a 
specific date or for dtiration of status (D/S). 

• "Date certain" nonimmigrant visa holders 
accrue UP as of the tlate the 1-94 expires. 

D ' . . I . . 'h Id • ate · certain norumnugrant visa o ers 
accrue UP before th~ 1-94 expires.ifUSCIS 
or an IJ finds a statuh violation. 

• Nonimrni~ts 1tted D/S begin 
accruing UP either bn the date that USCIS 
issues a denial whidh contains a finding of 
a status violation I while adjudicating a 
request for another ~gration benefit, or 
on the date that re IJ iss.ues an order 
finding ' a status violation in removal 
proceedings. 

Describe INA § 212(a)(9) L Previously Removed 
·and Unlawful Presence 

INA§ 212(a)(9)(B)(iii)-Smtutory Exceptions 

. I 
Aliens present in unlawful status who do not 
accrue unlawful presenc~ by statute and are 
considered. to be in an authbrized status: 

• Minors (wider 18 yL ofage) 

• Bona fide asYI~ applicants (including 
children aging Ol:lt and dependents of 
asylum appli~an~) unless alien is 
employed without uthorization . 

• Aliens physically p esent in the U.S. with a 
Fonn 1-730 pendin 

• Family unity bene ciaries under the 
Immigration Act o 1990 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
~ § 212(a)(9)(8}(1Y)- Tolling period (appfies to 3 year bar only) 

. • Aliens with tiney filed appicaiJns for Extensioos ol Slay ct 
ChqeolSlab.IS 

•Must be non-frioiob.ls [rd liled for an ifr!rupef JUPOSel 
•NoUllilldOOrized~ 

. • No accrual of UP for a period ol 120 days 

• T olfnJ ttlltRJes lfiil date of the USC6 decision 

Describe INA§ 
212(a)(9)­
Previously 

: Removed and 
Unlawful 
Presence 

(Lesson 
. Content) 

I 

i • Certain battered Jpouses, parents and 
·children 

• Victims of severe forms of trafficking in 
persons, if the trafflcking was at least one 
central reason for [ the ali~n's tinlawful 
presence in the United States. 

I 

Describe INA § 212(a)(9) lPreviously Removed 
an~ Unlawful Presence 

"In the case of an alien wllo-(Q has been lawfully 
admitted or paroled into thJ United States, (IQ has 
filed a nonfrivolous appli9ation for a change or 
extension of status before the date of expiration of · 
the period of stay authottzed by the Attorney 
General, and (III) has not been employed without 
authorization in the Unitedj States before or during 
the pendency of such application, the calculation 
of the period of time specified in clause (i)(I) shall 
be tolled during the pende,cy of such application, 
but not to exceed 120 days." INA § 
212(a)(9)(B)(iv). 

Applies to aliens with tim~ly filed applications for 
an Extension of Stay (EOS) or· Change of Status 
(COS). 

• The·application must be non-frivolous [not 
filed for an impropJr purpose] 

• The alien must not engage in unauthorized 
. employment 

• Aliens will not ac rue UP for a period of 
120 days 

• Tolling continues til date of the USCIS 
decision 

• "Tolling" means ' o stop the running of' 
time. No UP will ~ccrue during the tolling 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
When does an alien at true UP? 

• USCIS Ml consider certail periods cl time to be 'a *t 
lllAhorited by the Attorney GenerallSecrelary' aid not deemed a 
period cl unlavoftj presence 

•A 'Slay autlaized by the Attorney GenerallSecrelary' coukl be 
the resull of the alien's lawful slil!us, a slllllmiiy exception, or 
USCIS poky 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
Classes d Aliens in Au1horized Status 
' I.Mii pennanentresldalls, indudn\l Condlional pefnmerl Resk1mts 

• l.Mlllempolmyresiderds(INA§2~ 

• COOdlionalperrmdlashle!ls(INA§§ 216; 216.1,) 

• NJensQlllll!ldCllncelldonOIRemmJor~orDepor13110n 

• Lawfld nmilmi1lll'W 
• ADenslnrefllgl!estJllJS 

• AOensQlllll!ldasJ!Um 

• Nlens Ql'lllledTamporaiyProledi!d Sl3lm (l1'S) 

Describe INA§ 
212(a)(9) - . 
Previously 
Removed and 
Unlawful 
Presence 

(Lesson 
Content) 

· Describe INA § 
' 212(a)(9) -
. Previously 
· Removed and 
•.Unlawful 
.. Presence 

(Lesson 
Content) 

• Per USCIS policy, nonimmigrants seeking 
an extension of sta~ or change of stattis 
will be considered to be in authorized stay 
until their applicajions are decided in 
prolonged decisions by USCIS. 
Nonimmigrants must remain in compliance 
with statutory filing ~equirements. 

Describe INA § 212(a)(9) l Previously Removed 
and Unlawful Presence ·· 

When does an alien accrue UP? 

USCIS will consider ~ periods of time to be 
"a stay authorized by the A1jtomey · 
General/Secretary" and will therefore not be 
deem.ed to be· periods of uni/awful presence for 
INA§ 212(a)(9)(B) purposes. 

A "stay authorized by the l11omey 
General/Secretary" could bb the result of the 
alien's lawful status, a stanrtory exception, or 
USCIS policy. 

All of these situations are discussed in depth in 
chapter 40.9 of the Adjudic~tor's Field Manual. 
Describe INA § 212(a)(9) L Previously Removed 
and Unlawful Presence 

Classes of Aliens in Authorized Status 

Aliens present in one of le following categories 
are considered to be in an cfuthorized status: . 

• Lawful permanent Ldents 

sidents (INA § 245A) 

• Conditional perm ent residents (INA §§ 
21°6; 216A) . 

• Aliens granted C cellation of Removal or 
Suspension ofDep rtation 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
Policy Eia:eptions to the Ataual of UP 

• Aliens wilh properly filed pending apj(x:alions for ~of 
S1alus or RegistJy 

; Describe INA § 
\ 212(a)(9) -
. Previously 
: Removed and 
·Unlawful 

• Nonimmipnls willl ~ reques151or Eosor C9S ('tolling') : Presence· 
(beyond 120 days and under INA §§ 212(a)(9)(B)(i)(U) & (C)(iXf)) 

• Nordmmigrants will~ requests torEOSorcoswtiO 
di!part the U.S. during the pendency of the requist 

• Nordmmigrants wilh approved EOS or COS requests 

• Aliens wilh ~ legalization, UFE legalizatiln or SAW 
applicalimi . 

'~ 

·(Lesson 
, Content) 

• Lawful nonimrnigrJits 

• Aliens in refugee sL 
. I 

• Aliens granted asylr 
• Aliens granted Temporary Protected Status 

(TPS) 

• Aliens present as P¥Olees 
Describe INA § 212(a)(9) l Previously Removed 
and Unlawful Presence 

Policy Exceptions to the Accrual of UP 

Al. . . unl ':ril h d. 1ens present m a, . status w o o n.ot 
accrue unlawful presence by virtue of USCIS 
policy for purposes of lNA §§ 212(a)(9)(B); 
(C)(i)(I) .and are considered to be in an authorized 
status: 

• Aliens with properly filed pending 
applications for adjUstment of status or 

' . I • registry (INA §§ 209; 245; 245(1); 249; · 
Cuban Haitian Adjrlstment § 202; 
NACARA § 202(b )~ HRIF A § 902) . 

. , I 

• Nonimmigrants. wit!h pending requests for . 
extension of sta~ (EOS) or change of 
status (COS) ("tolling") (beyond 120 days 

I 

and under INA §§ 212(a)(9)(B)(i)(/I) & 
(C)(i)(l)) . 

• Nonimrnigrants wi~ pending requests for 
extension of statu (EOS) or change of 
status (COS) who depart the U.S. during 
the pendency of th request 

• Nonimrnigrants ! hose request for 
extension of statu (EOS) or change of 
status (COS) was a proved 

• Aliens with pen~ng legalization, LIFE 
legalization or SAW applications 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
Policy Exceptions to the Accrual of UP 

•Aiens granted family unAy under the LIFE Act 

' •Aliens IWh pending lPS applications 

•Aliens granted wlurtlly departwe pursuant to 1NA § 2400 

• A6ens granted a stay al rerroval 

•Aiens granted delell'ed action, incuq OACA 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
Policy Exceptiins to the Awuat al UP 

I 

•Aliens grarted wilhOOkli1g or deerral al remowl ~ r.AT 

•Afiens granted ~ al removal or depoltaOOn 

•Aliens gramed Defened Enf«tEd Depar1ure 

•Aliens gramed satSactolydepartlle under 8 C.F.R f 217.3 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(a)(9)(8)(v). Wm Qf INA § 212(aX9MB)(i) for 3 end 
10year bars 

• 'The (SecrelaJyJ has sole discrelion to waiie ... in 111e case or 
an imrrigrant who is the spouse or son or dauglUt of a (USC or 
I.PR~ f l is est.abtislled to Ille satisfaclion of Ille (SecretalyJ 

• thal lhe refUsal of admission 1D such • . : afien would resu11 in 
extreme hardship to Ille (USC or LPR) spouse or parent of 
suchalln 

Describe INA§ 
·. 212(a)(9)­

Previously 
Removed and 
Unlawful 

, Presence 

~ (Lesson 
Content) 

Describe INA§ 
: 212(a)(9) -

Previously 
·~ Removed and 
; Unlawful 
; Presence 

(Lesson 
. Content) 

Describe INA § 
212(a)(9)(b)(v) 
Waivers 

(Lesson 
Content) 

Describe INA § 212(a)(9) 

1
1 Previously Removed 

and Unlawful Presence · 

Policy Exceptions to the Accrual of UP 
I . 

• Aliens granted fami y unity ·under the LIFE 
Act 

• Aliens with pending TPS applications 

• Aliens granted voluntary departure 
pursuant to INA § rB 

• Aliens granted a stay of removal . 

• Aliens granted de)erred action, including 
DACA I 

Describe INA § 212(a)(9) l Previously Removed 
and Unlawful Presence 

• Aliens granted witliliolding or deferral of 
removal under th~ Convention Against 
Torture 

• Aliens granted wiiliholding of removal or 
· deportation 

• Aliens granted deferred enforced departure 
(DED) . 

• Aliens granted satisfactory departure under 
8 C.F.R. § 217.3 I 

ear bars 

"The [Secretary] has sole iscretion to waive . . . 
in ,the case of an immigr~t who is the spouse or 
son or daughter of a SC or LPR], if it is 
established to the satisfac · n of the [Secretary] .. 

• that the refusal of admission 'to such . . '. 
· alien would . result in extreme hardship to 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA § 212(aX9)(BXv) • WtiNer c:d ~ § 212(aX9)(B)(i) for 3and10 
year bars 

• Two ll'Ofill!d analysis 
• Does extreme hardship exisls? 
• I yes, Wal !he waiver be granted or denied as a matter of 

dism1ion wilh elllreme hardship tR.11 one fadDr wilh respeclto 
such a tfiSClelionaly analysis. 

\ 

' Describe INA § · 
212(a)(9)(b)(v) 

·waivers 

·(Lesson 
: Content) 

th.e [USC or LPR] sr
1 

ouse or parent of such 
alien. . 

• No court shall have jurisdiction to review a 
decision or action by the Attorney General 
regarding a waiver Under this clause." 

Waives 3 and 10 year bars. 

Alien must have a qualifying relative: U.S. 
Citizen/LPR spouse or parer!. 
Alien must establish that refusal of alien's· 
admission would result in ektreme hardship to 
his/her U.S. Citizen/LPR s~ouse or parent 
(hardship to alien's child(ren) does not count). 

Describe INA§ 212(a)(9)~)(v) Waiven 
. I 

INA§ 212(a)(9)CB)(v) - Waiver of INA§ 
212(a)(9)CB)<i) for 3 and 10 year bars 

. I . . . 

Waiver is discretionary. This is a two pronged 
analysis. 

• First, the adjudicator must determine if 
extreme hardship tsts. 

• Second, the adjudieator must determine if 
the waiver should ~e granted or denied as a 
matter of discretioq with extreme hardship · 
but one factor with respect to such a 
discretionary analytis. . . 

Waiver. application is 'led on Form 1-601, 
Application for Waiv r of Grounds of 
Inadmissibility. 

Effective· March 4, 013, Form I-601A, 
Application for Provisio al Unlawful Presence 
Waiver, allows certain , ediate Relatives to 
apply for this waiver be£ re departing the United 
States to attend their. immi ant visa interviews. 
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Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 

INA § 212(aX9XCl(i)- Prir 'YlolaOOns 

• Slabe: 

• 'krf alien who ... has been unlawruny present in !he United 
Staes for an aggregate peOOd of mare than 1 year ... , and 
who erm or a11emp1s io reenrer !he United States IWIMllll 
being admitted is inadmissible.. 

•WM'. None 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX9XCl(i)(D) -Aliens Who Emer IJlegall)' Mee Removal 

• Stdllh!' 

• 'krf aien wOO ... has been Oldered removed ll.ter 
sedbi 12J5<bX1lJ ... , section [240) .. ., or any ott1e1 
prlJYision of law, and v.tlo El'lll!IS or ~to reenter 1he 
[U.S.) Mhoulbeing 8dmitted is inalmssilie.' 

•WM. None 

Describe INA § , 
. 212(a)(9)-. 
Previously 
Removed and 
Unlawful 
Presence 

(Lesson 
Content) 

·.· Describe INA § . 
: 212(a)(9) -
· Previously · 
'. Removed and 
; Unlawful 
' Presence 

. (Lesson 
i Content) 

Describe INA § 212(a)(9) 

1
_. 1

. Previously Removed 
and Un~awful Presence . 

INA§ 212(a)(9)(C)(i)(I) - rior Violations 

"An al' · h · I y ien w o ... has been unlawfully present in 
the United States for an agBregate period of more · 
than 1 year . . . , and who enters or attempts to · 
reenter the United States ~thm~t being admitted is 
inadmissible." INA§ 212<[<9J<CJ<iJ<n. 

The alien must have accrued more ~an 1 year of 
UP. 

• No UP before 4/l/9V counts. 

• UP is counted IN t AGGREGATE. . 

• The alien must have entered illegally or 
attempted ·!o ente~ illegally on or after 
4/2/98; which wotild have been the first 
date on which an alien could have accrued 
one year · of urilawful presence and 

. I 

subsequently reentered or attempted to 
reenter. I 

Describe INA § 212(a)(9) L PreviOusly Removed 
and Unlawful Presence 

INA § 212(a)(9)(C)(i)(ll) - Aliens Who Enter 
Illegally After Removal 

"Any alien who· ... has been ordered removed 
under section [235(b)(l)] .

1 

•• , section [240] .' .. , 
or any other provision~fi law, and who enters or 
attempts to reenter the [U.S.] without being 
admitted is ina ·s~ible." INA § 
212( a)(9)(C)(i)(II). 

· · The alien must have been emoved. 

The removal may have been under INA §§ 
235(b)(l), 240 or any othe provision. 

The removal may have ccurred before, on, or 
after 411197. · 

) . 
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The illegal entry (or attem.J/ ted illegal entry) must 
have occurred on or after 4/1197. 
; ' 

Here are four hypotheticals illustrating INA 
212(a)(9)(C): 

1. Alien E, a native and citizen of Country V, 
entered the U.S. without inspection in 1987. In 
1997, he married a U.S. citizen. hi 1998, he 
was apprehended , by · law enforcement 
authorities, placed in fliA § 240 proceedings, 

. and removed to Country \f· In 2000, he reentered 
the U.S. without inspection. In April 2001, his 

I 

U.S. citizen wife filed a fiorm I-130 petition on 
his behalf, which was approved in 2002. Later 
in 2002, Alien E filed ~ application to adjust · 

. his status pursuant to INA r45(i). 

Q: · Is Alien E inadmissible under INA § 
. 212(a)(9)(C)(i)(II)? 

A: Yes; (1) he was remov~dfrom the U.S. and (2) 
he re' turned without admissr· on on or after 
4/1/1997. ' 

2. Same facts as # 1, .except that Alien E was 
removed in 1996. j , 
Q. Is Al~en E ina "ssible under INA § 
212(a)(9)(C)(i)(II)? 

A: Yes. A removal under "any provision of law" · 
can be the basis for inadmi sibility under 
INA § 212(a)(9)(C)(i)(II), so long as the return 
without admission took pl ce on or after 
4/1/1997. 

3. Same facts as # 1, cept that Alien E was 
removed in 1996, and ever returned without 
admission until 2000. 

Q. Is ·Alien E inadmi sible under INA § 
212(a)(9)(C)(i)(I) in· ad tion to INA § 
212(a)(9)(C)(i)(II)? 
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A. No. In de.tennining !inadmissibility under 
INA § 212(a)(9)(C)(i)(I), both the unlawful 
presence and the unlawful eturn must have taken 
place on or after 4/1/1997. 

Note: Alien E would still be inadmissible under 
INA§ 212(a)(9)(C)(i)(II), sfnce removal under any 
provision of law supl?orts a finding of 
inadmissibility if ·the al~en returned without 
admission on or after 411/1997. · 

4. Same facts as# I, ex~p~thatwhile Alien E was 
in Country V, he filed a Form 1-212. USCIS 
approved his Form 1-212 iJ 2000, a few days prior 
to his . reentry rthout inspection. 

Q: Is Alien E inadmissible under INA § 
212(a)(9)(C)(i)(II)? I 

A: Yes; he is inadmi~sible under INA § 
212(a)(9)(C)(i)(II) . for ~e reasons explained 
above; he was removed from the U.S. and he 
reentered without inspecti , n. The approval of his 
. Form 1-212 permitted J him to next seek 
admission to the U.S. without invoking INA § 
. I 

212(a)(9)(A). A grant of consent to reapply. under 
INA § 212(a)(9)(A) only I means he could have 
returned lawfully; it doer not give permission 
to return without admission. By reentering 
without admission, howe~er, he made · himself 
inadmissible·. under INA 1§212(a)(9)(C)(i)(II), as 
well as INA § 212(a)(9)(AJ). The fact that he had 
an approved Form 1-212 brior to his reentry 
without inspection did not exempt him 
from INA §212(a)(9)(d)(i)(II), because he did 
meet the remaining requirdments of the exception: 
he did not wait outside th 1 U.S. for 10 years since 
his departure and he did n t apply for admission to 
the U.S. 

·.The facts of this hypothe ical come from the 
· BIA's 2006 decision Matter of Torres­
Garcia, 23 l&N Dec. 866 IA 2006). In that case, 
the BIA held: "Although e respondent obtained 
permission to reapply for dmission after removal 
in 2000, such ermission erel authorjzed him to 

Page I 106 

611 

AILA Doc. No. 15082634. (Posted 8/26/15)



Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA § 212(a)(9XC)(n)&eplion 

• Slalute: 

• 'Clause (iJ shal not 8PIJf'f to an alien sMing admission more 
than 1 O yews after the date of the alien's last depal1ure from 
the Uniled Slates I, prier to the *'s retmbakaliun al a 
place outside the [U.S.] or-. to be readJ1ll1ted from a 
foreign conligl.mus tenilnry, the Secretary ... has consented 
to the alien's reappl)ing tor admission.' 

\ 

Describe INA § 
212(a)(9)­
Previously 

; Removed and 
·unlawful 
•Presence 

•·(Lesson 
,Content) 

seek admission without re ard fo the otherwise­
applicable ground of ina ' issibility set forth at 
INA 212(a)(9)(A)(ii). It di~ not authorize him to 
be admitted in fact or to enter without admission .. 
. Because the respondent's /request for permission 
to reapply for admission Jras made less than 10 
years after he departed the Junited States in 1998, 
it could have no effect on· his inadmissibility 
under section 212(a)(9)(C)(i)(II)." Matter of 
Torres-Garcia, 23 l&N Ded. at 872-73. 

Describe INA § 212(a)(9) l Previously Removed 
and Unlawful Presence 

" ·' 
INA§ 212(a)(9)(C)(ii)-Exception 

. . I . 

"Clause (i) -shall not app~y to an alien seeking 
admission more than 10 years after the date of the 
alien's last departure frotrl the United States if, 
prior to the alien's reembarhtion at a place outside 
the· [U.S.] or attempt to Jbe readmitted from a · 
foreign contiguous territory, the Secretary ... has 
consented to the 8.lien's rea~plying for admission." 
INA§ 212(a)(9)(C)(ii). 

I 
Clause (i) does not apply ~f the alien waits more 
than 10 years after last departure from the U.S. 
before seeking admissidn, and has received 
consent to reapply for a1

1 

'ssion from ~utside the 
U.S. . 

' . 

Application for consent to reapply for admission is 
filed on the Form 1-212 and must apply from 
outside the U.S. prior to attempting . to be 
readmitted to the U.S. 

Unlike INA § 2l2(a)(9)( )(iii), an alien who is 
inadmissible under INA § 12(a)(9)(C)(i) may not 
apply for permission to re~pply for admission until 
10 years have passed sipce the last departure. 
Once the 1 O' years have pir.sed, the alien may fiie 
the Form 1-212, and, at that point, it is a 
discretionary application. I In other words, ~ere is 
no waiver of the 10-year mandatory waiting period 
prior to filing the Form 1-2/12. 
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tesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

INA § 212(aM9XC)(iii)-VAWA Wai'lf!I 

• Statute: 

• 'The Setrelaly ... may waive the ~ of clause (i) in 
the case of ... a VAWA sell.petitioner W !here is a connection 
belweeo- (I) the af!n's bat1mJ or SlJbjedion tri extreme 
cruelly; a00 (0) the afien's removal, departure from the llJ.S.1 
reenlJy or reentries into the llJ.S.t or attempted reenlJy into 

. the[U.SV . 

·,Describe INA § 
;212(a)(9) - · 
·:Previously . 
;Removed and 
•Unlawful 
:Presence 

;(Lesson 
:.content) 

Des.cribe'INA § 212(a)(9)-l1 Previously Removed 
and Unlawful Presence . 

. ' 

INA § 212(a)(9)(C)Ciii) - V WA Waiver 

"The Secretary ... may jaive the application of 
clause (i) in the case of J . . . a VA WA self-
petitioner if there is a connection between- (I) the 
alien's. battering or subject~on to extreme cruelty; 
and (II) the alien's removal, departure from the 
[U.S.], reentry or reentricis into the [U.S.]; or 
attempted reentry. into the [U.S.]." INA § 
212( a)(9)(C)(iii). 

Hardship i~ not required. 

Must be a connection (notei not "substantial 
I 

connection" as in INA § 212(a)(9)(B) cases) 
between the abuse and the ~ien' s removal, · 
departure, reentry or attemRted reentry into the 

· U.S. The 10 year absence ~equirementin INA 
§212(a)(9)(C)(ii) does not apply. 

Section 212(a)(9)is a partiLarly Complex 
inadmissibility. ground. Toi ensure understanding, . 
here are some additional hYiJ,otheticals to ask the 
class: 

1. , 
199 l: Allen EWis. 
1996: alien receives removal order and is 
physically removed. 
1998: Alien EWisagain. 
2010: Alien receives TPS and requests advanced 
parole, "':hich is granted. J · 

2011: Alien departs U.S. and reenters on advanced 
parole. . J · 

Alien now seeks adjustme t of status based upon 
an approved 1-130 filed by a USC spouse. 

Is this alien inadmissible d, if so, can he qualify 
· for a waiver? 

Answer: §212(a)(9)(A) do snot apply because the 
removal proceedings w re initiated prior to 
41111991. I 
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§212(a)(9)(B)-Alien has b~en unlawfully present 
for more than 1 year after 4/1/1997, but his 
departure was pursuant tol advanced parole and 
under Matter of Arrabally, :2s l&N Dec. 771 (BIA 
2012), §212(a)(9)(B) was bot triggered upon his 
departure. 
§212(a)(9)(C} - The alien is inadmissible under 
§212(a)(9)(C) because he has been removed 
(under any provision at an~ time) and he illegally 
re-entered afte~ 4/1/1991' i.e. his EWI in 
1998. This alien cannot apply for a waiver until he 
has waited outside the Unitbd States for at least 10 

. I • 

years , and received consent to reapply for 
admission through an apprbved 1-212. Arrabally 
only relieves an alien who [to departs and reenters 

, on advance parole from triggering §212(a)(9)(B); 
and not for purposes of triggering inadmissibility 
under (9)(A) arid (C). 

2. INA (a)(9)(B), (C) hypothetical. 
. I 

Joe wants to be an F-1 student, and is currently 
· outside the U.S. He admits to entering U.S. 
without inspection 3 times, !for 5-month periods, 
then leaving. Is he inadmissible under212(a)(9)? 

. . -I . . 
Answer: No. Under 212(a)~9)(B), do not aggregate 
ULP. So the 3 visits of ~ months each did not 
trigger this bar. Under 21!2(a)(9)(C), the ULP is 
aggregate, .but this groundJ isn't triggered until he 
returns for a 4th visit (i.e. entry after 1 year ULP). 
Coming once for 8 monilis would trigger 3 year 
bar of 212(a)(9)(B), but 9ould ~void if put into 
removal proceedings and left under . ·voluntary 
departure 

Same facts as #4, but on o e occasion, Joe helped 
his brother enter U.S. unla ly. · 
Answer: Alien smugglin under 212(a)(6)(E}­
helping brother-no exc ption for siblings in 
§212(d)(l 1) waiver. 
He could apply for a nonimmigrant waiver 
§212(d)(3), since he wan to be a nonimmigrant 
student. 
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( 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

1NA § 212(aM10i(A)-mn;;,ant ~ 

·~ 
• 'illlt imrn9'ID lOl'lo is con1ng ID Ille lb1led Slates ID 
rnctite polygamy is iladrrlssible.' 

•'.!YB; ~ 

Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX10)(8)-Guardiarl'Helpl Alien 

• Slalu!e: 

• 'lilly alien wllo is accompaiyilg another alien who is 
inadrrisstle in! ritJo is c~ to be helpless lrom sicllnm, 
mental OI physical disabilly, OI irlancy ... and MwJse 
prdectiorl or guanb1ship is del!mined to be required b>f the 
alien ... isinacmssilile.' . 

• 'ltH: tlft 

Describe INA § 
212(a)(10)­
Miscellaneous 

(Lesson 
Content)· 

Describe INA § 
212(a)(10)­
Miscellaneous 

(Lesson 
Content) 

Describe INA § 212(a)(l0) ~ Mi~cellaneous 

INA§ 212(a)(10)(A)- Immigrant Polygamist 

"~y iminigrant who is· loming to the United 
States to practice polygamf is inadmissible." INA 
§ 212(a)(10)(A). 

Applies only to immi~ts and adjustment of 
status applicants. Does not · apply to 
nonimmigrants. 

Must be currently practicing polygamy. 

Past activities ao not form a basis for this charge, 
although they can be consi1ered in determining the 
person's intent upon coming to the U.S. · 

No waiver is available. I 

Describe INA§ 212(a)(10)-Miscellaneous 

INA§ 212(a)(10)ffil-Gukdian/Helpless Alien 

"Any alien who is accoJ/ panying another alien 
w .. ho is inadmissible and : who is certified to be · 
helpless from sickness, mental or physical 

. disability, or infancy... '1f.d whose protection or 
guardianship is determine~ to be required by the 
alien ... is inadmissible." :tNA § 212(a)(10)(B). 

This ground makes ·a he thy alien. inadmissible 
who is the guardian of another alien . who is 
helpless and madmissible or health reasons and is 
in need of the guardi 's care. The healthy 
guardian is inadmissible · f the helpless alien is 
dependent on the healthy dian. 

Class A medical. notifica ion and certification of 
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Lesson 2: Identify INA § 212 
ln.admlssibility Grounds and Waivers 

INA §212(a)(IQXC)(i)-lnlema!ional ChildAbduclm' 

·~: 
• "Elll:eill as pnMded In clause(i). my alien w!M>, llfter emry ot 

an order by a court in the l\J.S.J granting cuslodylO a person 
of a l\l.S.J cilizen child who detains or retains the chld, or 
wi1l1l1olds custody ol the child, O<dside the llJ.S.) lrum the 
person granted custody bylhal order, is~ lll1il lhe 
chid is summdered 10 the per.;an granted custody by !hat 
order.' 

·~ Noiie 

·: Describe INA§ 
212(a)(10)­
Miscellaneous 

, (Lesson 
Content) 

helplessness required for helpless alien. 

No waiver is available. 

Describe INA § 212(a)(10)- Miscellaneous 

INA § 212(a)(10)(C)(i) J_ International Child 
Abductor 

. "Except as provided. in clause (ii), any alien who, 
after entry of an order b~ a court in the [U.S.] 
granting custody to a per~on of a [U.S.] citizen 
child who detains or rew.J the child, or withholds 

• I 

· custody of the child, outsl'de the [U.S.] from the 
person granted custody by that · order, is 

. inadmissible until the chi d is surrendered to the 
· person granted custody y that order." INA § 

212(a)(IO)(C)(i). 

Any alien who detains a .S. citizen child against 
a U.S. court order granting custody of a child to 
another in a country not signatory to the Hague 

·I 

Convention· on the Civil ij\spects of International 
Child Abduction is inadmissible until the child is 

I 

1 
surrendered to the person granted custody. 

Requirements for finding df inadmissibility 

• U.S. citizen child 

• U.S. court order Tting custody to person 
in the U.S. . 

• Child detained in ountry not signatory to 
the Hague Conven ·on · 

• Person detaining the child remains 
inadmissible until e child is surrendered 
to the person gran ed custody by the court 
order 
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/ 

Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA § 212(aX10UC)(i)-Assislilg in Chld Abduction 

• Aiens also lradmisslJle i irdel"dionaltt assish!d, f)l'O'lided 
material support or sale haven to 111 alien described in clause (i). . 

• Orisaspouse,patelll, tJ'lild,~ or19""1l dan afien 
desl:ribed in clause (i) lrdess the ctild is SUITl!lldered to lhe 
pen;on granted custody. 

·wm: Nore 

Describe INA§ 
212(8)(10)­
Miscellaneous 

(Lesson 
Content) 

No waiver is available. 

Describe INA § 212(a)(10)- Miscellaneous 

INA § 212(~)(10XC)(ii) 1- Assisting in Child 
Abduction 

"Any alien who-

• (I) is known . . . to have intentionally 
assisted an alien in the conduct described 
in clause (i), · 

• (II) is known . . . to be intentionally 
providing material support or safe hav.en to 
an alien described ~ clause (i), or 

• · (III) is a spouse (oilier than the spouse who 
is the parent of thcl abducted child), child 
(other than the a*ducted child), parent, 
sibling, or agent of an alien described in 
clatise (i), if suFh person has. been 
designated by the Secretary of State at the 
Secretary's sole J and unreviewable 
discretion, is inadihissible until the. child 
described in clause J<i) is surrendered to the 
person granted custody by the order 
described in that clause, and such person 
and child are penpitted to return to the 

. · United States or such person's place of · 
residence" I . 

An alien is inadmissible w~o the Secretary of State 
knows has intentionally as isted, provided.material. 
S'1PPOrt or safe haven to an alien described in 
clause (i), or is a spouse, arent, child, sibling or 
agent of an alien describe in clause (i) unless the 
child is surrendered to the erson granted custody. ' 

No waiver is available. 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
INA§ 212(aK10XC)(lii~Exception 

• SlaMe: 

• 'Clues (i) and (i) shall not appJy-{I) to a government 
official of the Uniled States wl1o is aclif9 within 1he scope of 
his or her official duties; (0) to a govemmenl official of 16'1 
h>reign government ~ 1he official has been designated by 1he 
Secretary ol Slate at 1he Secretary's sole and Wlreviewable 
discretion; or (Ill) so long as the d1iJd is localed in a foleign 
state thal is a party to the Convention on the Civil Aspects of 
lntemalional Cl1ild Abduction, done at The Hague on October 
25, 1980.' 

Lesson 2: Identify INA § .212 
Inadmissibility Grounds and Waivers 

INA § 212(aXIOXO)(i)-lkllawfut Voter 

·~ 
• 'Any .... who haS VOll!d in violation d lltrf Federal, Slale, 

or local constilulional pmision, stalule, ordinance, or 
regulation is inadmissible .• 

·~ None 

· Describe INA § 
;.212(a)(10).-
: Miscellaneous 

'.(Lesson 
·Content) 

' . 

I 
r· .. 

; Describe INA § 
212(a)(10)­
Miscellaneous 

: (Lesson 
: Content) 

Lesson 2: Identify INA § 212 :: Describe INA§ 
Inadmissibility Grounds and Waivers · '212(a)(10)­

Miscellaneous INA § 212(aXIOXO)(o) &epliorl 

• Sla!ute: 
• 'In the C8!1UI an alien who "1ted in a Fadllal, Slalo, or local 

elecliao (lfltlulfing an initialiw, recall, or llfeltJ:Wm) in Wllation of a 
lawlld reSlridian of llOling to citims. d each na!uJlll parent of the 
alien (or, in the CM of an adoJhd alian, each adoptioa parent of the 
afien)isor-acilizen(1liliethll bytirthornaluratizlltill~llleatian 
pennanenttf resided in die United StilH prior to anaining die ag& ol ·• 
16, and the alien masanallly befiMd at die lime ol llllCh liolalioo 
lhal hur she was a cilizen, the atian stud! not be cansidered lo be 
inadnmible under any pll'lisilln of !his subsedilm based on such 
Wolation.' 

(Lesson 
Content) 

Describe INA § 212(a)(10~ - Miscellaneous 

INA§ 212(a)(10)(C)Ciii)-E*ception 

· "Clauses (i) and (ii) "41 not apply-(!) to a 
government official of the United States who is 
acting within the scope of ~s or her official duties; 
(II) to · a government ofjficial of any foreign 
government if the official has been designated by 

I 

the Secretary of State at the Secretary's sole and 
unreviewable discretion; dr (III) so long as the 
child is located in a forei~ state that is a party to 
the Convention on th~ Civil Aspects of 
International Child Abduction, done at The Hague · 
on October25, 1980." INA!§ 212(a)(10)(C)(iii). 
Describe INA § 212(a)(10)- Miscellaneous 

INA§ 212(a)(10)(D)(i)-Jnlawful Voter 

"Any alien who has voted l violation of any 
Federal, State, or local co,titutional provision, 
statute, ordinance, or regulation is inadmissible." 
INA§ 212(a)(lO)(D)(i): 1 · · . 

Applies to voting that took place at any time. 

In Kimaniv. Holder, 695 F[3d 666 (7th Cir. 2012), 
. I 

the court concluded that unlawful voting did bar 
adjustment and knowledge that voting was 
prohibited was not critical. 

No waiver is available. 

Describe INA § 212(a)(10~ - Miscellaneous 

INA§ 212(a)(10)(D)(ii)-E1ception 

"In the case of an alien iho voted in a Federal, 
State, or local election (including an initiative, 
recall, or referendwn) inJ violation of a lawful 
restriction of voting t~1• tizens, if e~ch natural 
parent of the alien (or, in the case of an adopted 
alien, each adoptive paren of the alien) is or w.as a 
citizen (whether by b' or naturalization), the 
alien permanently resided. in the United States 
prior to a~g the agf ?f 16, and th~ al~en 
reasonably' beheved at thtr time of such violation 
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Lesson 2: Identify INA§ 212 
Inadmissibility Grounds and Waivers 

INA §212(aXIOXE)-~ Tmtion 
• $1ah¢e· 

·"Mi alien llh:I is a former Caizen of the (U.S.] v.t1o dlicially 
renounces (U.S.) tiizenship alll llh:I is c!Elemined . • . ID 
have ren111111Ced (U.S.] citizenship for the purpose of~ 
taxation by the (U.S.) is inadmissi>le." 

·WH: None 

Describe INA § 
212(a)(10)­
Miscellaneous 

·. (Lesson 
, Content) 

that he or she was a citizen, the alien shall not be 
considered to be inadmissilile under any provision 
of this subsection based on such violation." INA§ 
212(a)(l O)(D)(ii). 

Alien is not inadmissible if the alien's parents 
were or are U.S. citizens, the alien pennanently 
resided in the U.S. prior t age 16, and the alien 
reasonably believed at thd time of the violation 
that s/he was a use. 

No waiver is available. 
Describe INA § 212(a)(10)- Miscellaneous 

INA§ 212(a)(10)(E)-Avo~ding Taxation 

"Any alien who is a fonnL citizen of the [U.S.] 
who officially renounces [U.S.] citizenship and 
who is detennined ... to have renounced [U.S.] 
citizenship for the purpose of avoiding taxation by 
the [U.S.] is inadmissible." INA§ 212(a)(10)(E). 

Applies to aliens who renounced on or after 
9/30/96. 

Detennination made by pepartments of State, 
Treasury or Homeland Selurity. See 22 C.F.R. § 
40.105. 

No. waiver is available. 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 

• INA§ 212jd)(1) - WaiYar b INA§ 1D1(aX15XSJ [llllonnanlsJ 

• INA § 212{dXJXA) -W- Im inadnissililily olbet than INA§§ 
212{aXJXA), (CJ or IEJ 

• INA § 212(a)(JX1l) • Exempilln b the material ~ gnnmd . 

• INA § 212{aX4) - Waiwr b 212(aM1XBXiJ 

• INA § 212tdX13) -WM lor INA § 101(1X15)(T) licti111$ ol lnllidOng) 

•INA §212{d)(14) -WM llr 1HA § 1D11aX1SXUJ lictilll$olc:rirrinal 
lldililyJ 

1 Describe Describe Nonimmigrant VI aivers 
Non immigrant 
Waivers Nonimmigrant Waivers 

(Lesson 
Content) 

The folloWing waivers · are applied to 
nonimmigrants . only id do not · waive 
inadmissibility grounds for immigrants. 

• <INA § 212(d)(I) ~ A specific waiver 
provision for those nonimmigrants 
described .in IN~ § 101(a)(l5)(S) 
[informants]. Waives all grounds except 

I . . 

those under INA § 212(a)(3)(E). 
. . . . I 

• INA § 212(d)(3)~A) - Nonimmigrant 
waiver for most groFds pf inadmissibility 
other than a ground ~f inadmissibility under 
·specified sections of INA §§ 212(a)(3)(A), 
(C) or (E) [see text 1fINA § 212(dX3)(A)). 

• INA § 212(a)(3)(B), - Provides exemption 
for the material '[ support ground of 
inadmissibility. U~ike 212(d)(3)(A), this 
waiver is not limited to nonimmigrants. 

• INA § 212(a)(k) - Applies to 
212(a)(7)(B)(i). 

• INA § 212(d)(13) - A specific waiver 
proVIs1on for ose nonimmigrants 
described in INA § 101(a)(15)(T) [victims 
of trafficking]. 

• INA § 212(d)(l4) - A specific waiver 
prOVISlOll for OSe nonimmigrants 
described in INA § 101(a)(15)(U) [victims 
of criminal activity] 
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Lesson 2: Identify INA § 212 
Inadmissibility Grounds and Waivers 
Common FormS U~ lo Adjudicale WaNers 

I • Fomi l-liO!. Appli:alioo b WllMr al Grounds al bladnissiliily 

• Form l-liOIA. A,,piclttion b ProOsion>I lJnlaolut Pre....,. Waiwet 

•Form l-li02, ~ 1rt Refugee b WM alGnanb ol 
E.wtaliility 

• Form l-l12, ,6j)plicllion b Pmniuim lo RllJllly for Adnisu.n into lllt , 

United si.laAhrOe~ "'-

<·, .... 1.. • •• ·\~·· -·· 

Identify Forms 
·Used to 
Adjudicate 
Waivers 

(Lesson 
Content) 

Identify Forms Used to Adjudicate Waivers . 

Common Forms Used to Adjudicate Waivers 

Most waiver applications ar~ filed on the Form 1-
601, Application for Waiver of Grounds of 
Inadmissibility. 

Form l-601A, Application for Provisional 
Unlawful Presence Waiver, is· available to certain 
immediate relatives to reque~t a provisional 
unlawful presence waiver wider INA § 
212(a)(9)(B) and 8 C.F.R. § /212.?(e), before 
departing the United States to attend their 
immigrant visa interviews. 

A refugee seeking to adjust status under INA § 209 
files a request for a waiver Jsing the Form 1-602, · 

I 
Application by Refugee for Waiver of Grounds of· 
Excludability. 

Permission to reapply for admission after removal 
is filed on the Form 1-212, Application for 
Permission to Reapply for 1dmission into the 
United States After Deportaf on or Removal. 

[The Form 1-212 inv~lves Jany complicated and 
technical jurisdictional issuJs, and supervisory 
personnel should always be !notified if an 
application for a benefit als~ involves a Form 1-

212.] I 
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Lesson/Topic 3: Identify Grounds of Deportability under INA§ 237 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
•INA §237(a:l1JlA)-lnadmissille aliens at time of erlJy or 

ad;stment of status 

• tlA §237(aX1)(8)-Presertinviolation oflaw 

• m §237(aK1XCXil -Norirmi]anl msW>tm 

• tll\ § 237(aX1XCXil -Violm of condl!ons of er11y 

• tlA § 237(aX1XDXil- Termmoon of condtional pelll1illelll 
residence 

• INA §237(aX1XE)(i)-~ 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
• t1A § 237(aX1XGJ- Marriage fl1lud 

• t1A § 237(aX2J<A)(i)-CrimesfMl!Wlg moral l1JrpCude 

• tlA § 237(a)(2)(A){i) -~ crinilal corM:tilns 

• t1A § 237!aX2)(A)(li) -Aggrava!ed leloni!s 

• tlA § 237(a)(2XA)fov)- High speed~ 

• tlA § 237(a)(2)(A)M -Failure to register asa sex offender 

• tlA § 231(a)(2)(8)(i)- ConllODed substantes ~tion 

• ~ § 237(aX2)(B)(i)- D11111Abusers and Additls 

·~=-

Lesson 3 

Introduction 

Identify grounds of deportahility under INA § 237 

Now we will tum our attention to the grounds of 
deportability under the law. All of the grounds 
of deportability are found in INA§ 237. 

During this lesson, we will: 

Describe INA § 237(a)(l)(A)- Inadmissible 
aliens at time of entry or adjustment of status 

Describe INA§ 237(a)(l)(B)-Present in 
violation of law 

Describe INA§ 237(a)(l)(C)(i) -Nonimmigrant 
status violators 

Describe INA§ 237(a)(l)(C)(ii) - Violators of 
conditions of entry 

Describe INA§ 237(a)(l)(D)(i)-Termination of 
conditional permanent residence 

Describe INA § 237(a)(l)(lf)(i) - Smuggling 

Describe INA§ 237(a)(l)(G)- Marriage fraud 

Describe INA § 237(a)(2)(A)(i)- Crimes 
involving moral turpitude 

Describe INA § 237(a)(2)(A)(ii) - Multiple 
criminal convictions 

Describe INA § 237(a)(2)(A)(iii) -Aggravated 
felonies 

Describe INA § 237(a)(2)(A)(iv)- High speed 
flight 

Describe INA § 237(a)(2)(t)(v)- Failure to 
register as a sex off ender I 

Describe INA § 237(a)(2)(B)(i)- Controlled 
substances conviction 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
•INA § 237(a)(2)(C)-Cetain firearm alf8ISeS 

• INA § 237(a)(2)(D)-Mistl!llaneaus crimes 

•INA§ 237(a)(2)(EJ(i)-Domestic Yioleru, SlallOng and cllild 
abuse 

• INA § 237(aJ(2)(E)(ii)- Vlllatars of prolection orders 

•INA§ 237(aK2J(F)- Traticking 

• INA § 237(a)(3XA) - Change of address 

• INA § 237(a)(3XB)- False to registlf or lalsflcalion of 
dotumais 

@a..= 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

• INA § 237(a)(3XC)- Document frllll 

• INA § 237(aX3XD)-Falsely clairnirlj citizenship 

·INA § 237(aX4)- Seturiy and related grOlllds 

• INA § 237(aM5l- Pubic charge 

• INA § 237(aX6)(A) -Unlawfl.d Vlllels 

Describe INA.§ 237(a)(2)(B~(ii) - Drug Abusers 
and Addicts 

Describe INA§ 237· -11; ... - • - Certain firearm ' ~ , ' 
offenses 

D~scribe INA§ 237(a)(2)~)-Miscellaneous 
cnmes 1 

I 
I 

Describe INA § 237(a)(2)~)(i) - Domestic 
violence, stalking and chil1 abuse 

Describe INA § 237(a)(2)~)(ii) - Violators of 
protection orders I 

I 

I 
Describe INA§ 237(a)(2)(FJ)-Trafficking 

I 
Describe INA § 237(a)(3)(A) - Change of 
address 

Describe INA§ 237(a)(3)(If) - Failure to register 
or falsification of documenls 

I 
Describe INA § 237(a)(3)(q) - Document fraud 

I 
Describe INA § 237(a)(3),) - Falsely claiming 
citizenship 

Describe INA§ 237(a)(4) ~Security and related 

grounds J 
Describe INA § 237(a)(5) Public charge 

Describe INA§ 237(a)(6)(l)- Unlawful voters 

I 
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LessOn 3: Identify the Grounds of 
Deportability under INA § 237 

INA § 237(a)(1 )(A) - Inadmissible at line of enlJy or aquslmenl 
ofS1allls 

• 'MJ aien who at Ille line al emy or aqustment d S1allls 
waswtiin ooe or mored 1he dassesol aliens inalmisstie . 
by Ille l<rN existing at such lime is depxtallle. • 

• ~ on INA § 212 inadrnisdiliy gnml 

• specify lhe INA § 212 gnml on ITTA 

• Rderented IVOlnl 1111Sthaw been ii ~al lime of 
enl!yor~ 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

INA § 237(aX1Y,Al - lnadmissille at time of en11y or adjus1menl 
of status 

• lll'A..EiwmB: 
• Secticn 237(aX1KAl cf Ille tmmipion and Nalionality Act (Ad~ as 

amended. inlhalatthalimecfenllyot~ cfllalils,you 
1R1& wtiiin ane 11111111111 cf Iha classes of aliens inadnissile by Ille 
ia. uisting II such time. Ill ..st P111S1111t11 IO BIA Section 
11~ al die 6m!lgratlon and NalionlllifJ Ad /A4 Ill 
~ 8S /JJ1f allm idJo II 11111 lnpossmlon· ol a !Giid 
IJ1Jl!IJlhed ln!mfprl visa ....... nJ/d fllllJ cb:lanenl 
requ/l'lldbydiis Aa. 

· Describe INA§. 
237(a)(1)(A)­
lnadmissible 
at Time of 
Entry or 
Adjustment of 
Status 

' (lesson 
Content) 

Describe INA§ 
237(a)(1)(A)-

, Inadmissible 
at Time of 
Entry or 
Adjustment of 
Status 

(Lesson 
Content) 

Describe INA § 237(a)(13)AJ - Inadmissib.· le at 
time of entry or adjustmen of status 

INA 237 a 1 A - Ina 'ssible at time of en 
or adjustment of status 

"Ariy alien who at the time ff entry or adjustment 
of status was within one or 

1

more of the classes of 
aliens inadmissible by the law existing at such time 
is deportable." INA§ 237(a)(t)(A). · 

This is the only deportable J.ound dependent upon. 
the grounds of inadmissibilitY of INA§ 212(a). 

. . I 

The INA§ 212 ground being referenced must have 
been a ground of inadmissibtlity at the time of 
entry or adjustment. 

The ground of deportabili~ in the NT A must 
specify the ground of ina ! · ssibility under INA § 
212(a) in the charge. 

Describe INA § 237(a)(l)(A) - Inadmissible at 
time of entry .or adjustmen~ of status 

INA . 237 a 1 A - InaJissible at time of e~ 
or adjustment of status 
Example of NT A allegations and charge for this 
ground of deportabi/ity: 

ALLEGATIONS: 

1. You are not a citizen· or national of the United. 
States; 

2. You are a native of and a citizen of -----
3. You were admitted to the United States at 

on or about as a --- ~--

4. On or' about__, your status was adjusted to 
that of lawful permanent re ident, as the unmarried 
son of a lawful pennanen resident, based on an 
immigrant visa petition file on your behalf by _· . 
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Lesson 3: Identify the Groun~ of 
Deportability under INA § 237 
INA § 237(aX1)(llH'resent in~ at L1'Y 

·~ 
• ·Any alien llllo ispreserl 11\Ualilll of 1hekl or lll)'olher 

lawof 1he UEd Stns, orllime~lisit (or 
a cloMedali:in aJlaiZirG amnissionm 111e lkiled 
Sl*s as a llOli'rrnigl:n) has been re\llked llOOer PNA § 
2210~is~' 

• -when norirrmPt'S visa~ illlerlNA § 221(i) 

• T!liealY used for norimiipr4s \lll10 hM O'lllS1llyed 1he 
periJd of lheir atnissi>n 

Describe INA § 
237(a)(1)(B) • 
Present in 
Violation of 

"Law 

(Lesson 
Content) 

5. At the time of your adj stment of status, you 
were married tO · and therefore were not the 
unm~ed son of a lawful pe anent resident. 

CHARGE: 

Section 237(a)(l)(A) of the Immigration and 
National_ity A~t (Act), as artiended, in that at the 
time . of entry or adjustmen~ of status, you were 
within one or more of the classes of aliens 

I 
inadmissible by the law existing at such time, to 
wit: pursuant to INA Sectiol

1

2.12(a)(7)(A)(i) of the 
Immigration and Nationality Act (Act), as amended 
as any alien who is not in possession of a valid 

· unexpired immigrant visa . . . or other valid entry 
document required by this Abt. 

Note: If it ~ould be esta~lished that the alien 
had deliberately concealed the marriage in 

. I . 

order to gain the immigration benefit, then there 
would also be a possible !charge under INA § 
237(a)(1)(A)-212(a)(6)(C)(i) for fraud.or willful 
misrepresentation of a mat~rial fact. . 

The marriage would be a Laterial fact because 

there is no immigrant cla.~sification available to 
a married son of a lawfuJ permanent resident. 
Additional factual allegations would· be needed 

. to support such a ground. 

Describe INA§ 237(a)(l)(f$) ~Present in 

Violation of Law 

"Any alien.who is present· violation of the Act or· 
any other· law of the U "ted States, or whose 

.. nonimmigrant visa· (or other documentation 
authorizing admission into the United States as a 

. nonimmigrant) has been voked under [INA § 
22l(i)] is deportable." INA 237(a)(l)(B). 

Applies when. a no~t's visa has been 
revoked under "INA ~ 22~(i) [Secretary of State 
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· Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

• Slalute: 

• 'Mt alien who was admlled as a ncllinmigralt and who 
has fail!lf to mainlai1 the oorinVrigrant stallJs in fth the 
afien was admitted er to which ft was~ ·under semm 
1258 dillis tide, or to ccr!Wwih the toldions of i11ff 
suth stahs, is depor1able.. 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(aM1MC)(i) ·~status Wllators 

•Nooimmiptlisitorllhombwitllouliimploriienl~ 

• ~ sbidelt who faib to rnairGin a coarse of !ilWt 
• Nooimmipt worbt .iio abanOOns empoyment 
• ~ llflo is~ and cannot JU'SU9 

nonimmipit l1allls 

.• Nmimmipt cunided of a crime of ance b "1ich a 
Mlllm rl more than one ytar may be impostd 

• Awillll faikue topOlid& ldl andtrut!Wl information toUSCIS. 
ICE and C8P !does l'lllt • mal!riafilyl 

; Describe INA§ 
i 237(a)(1 )(C)(i) -
· Nonimmigrant 
': Status 
'. Violators 

'. (Lesson 
· Content) 

may revoke a nonimmigrant visa]. 

This , charge is used Lost typically for 
nonimmigrants who have ovbrstayed the period of 
their. admission. 

Describe INA§ 237(a)(l)(C~(i), - Nonimmigrant 
status violators · 

INA § 237Ca)(ll(C)(i) - Nonimmigrant status 
violators · 

"Any alien who was admitted as a nonimmigrant 
and· who has failed to mainWn the nonimmigrant 
status in which the alien w~ admitted or to which 
it was changed under sectioJ 1258 of this title, or to 
comply with the conditionsj of any such status, is 
deportable." INA§ 237(a)(l (C)(i). . 

. . I . . 

,: Describe INA§ Describe INA § 237(a)(l)(C)(i) - Nonimmigrant 
237(a)(1)(C)(i) - status violators 

. Nonimmigrant · 
,, Status ~IN~A...:....~~~~~~-+N~o~mmrm~·~~· ~~t-'s~ta~tus~ 
· Violators violators 

(Lesson 
·Content) 

Examples include: 

• Nonimmigrant visit0r who works without 
employment authoritation · 

• Nonimmigrant studeli who fails to maintain 
a course of study 

• Noniininigrant worker who. abandons 

/ employment . J \ 
.• Nonimmigrant wh is ·incarcerated (and 

cannot pursue no · 'grant.status) 

• Nonimmigrant con icted of a crime of 
violence for which sentence of more than 
one year may be iml>osed is in violation of 
status. 8 C.F.R. § 2l4.l(g) 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(aX1XCXo)- Violators of condition of entry 

·~ 
• 'Jllry alien whom Ille Secretary of Heallll and Human 

Serlices certifies has failed to e«r4llY vnti terms, 
condilions, and conln)ls that were inposed under (INA § 
212(9» is deportable.' 

• Applies to Wilations. of conditions inposed related to heafth 
waiver.11nler INA § 212(g) 

~ CommunicalJlediseaseslphysic CJ memai disotdels 

• Requires a cer1if1cate from HHS that person failed to ~ 
wilh set condfuls 

'~ 

Lesson 3: Identify the Grouqds of 
Deportability under INA § 237 
llNA § 237 (aX1KD)(i)- Temmation of conditional permanent 
resilence . 

• Stalule: 

• 'Arrf alien wilh permanel1I resident stJlus on a cllllfiional 
basis under [INA § 216) (relating to coOOilional permanel1I 
resident stalUS for cel1ain alien spouses and SOl'6 and 
daugliers) or under [INA § 216AJ (iela!in;J to condiOOnal 
pemianent resident stalUS for tel1ain alien enlrepreneUIS, 
spouses, nl chik!ren) wl1o has had such stJlus terminated 
under such respective section is depol1able.. 

• Used I CPR status terminated by USCIS 

-==-

Describe INA § 
237(a)(1 )(C)(ii) 
- Violators· of 
Condition of 
Entry 

(Lesson 
Content) 

. I 

Describe INA § 
237 (a)(1 )(D)(i) 
- Termination 
of Conditional 
Permanent 
Residence 

(Lesson 
, Content) 

Also includes a willful failurJ to provide full and . 
. truthful infonnation to USCI: ,, ICE and CBP [does 
not require materiality]. 

i 

Describe INA§ 237(a)(l)(G)(ii)- Violators of 
condition of entry 

INA § 237(a)(l)(C)(ii) - Violators of condition of 

~ 

"Any alien whom the Secretary of Health and 
Human Services certifies hJ failed to comply with 
terms, conditions, and contrbls that were imposed 
under [INA § 212(g)] i~ deportable." INA § 

. 237(a)(l)(C)(ii) . 

This subsection is for violations of conditions 
imposed related to health -lvaivers under INA § 
2 l 2(g). It relates to personJ granted waivers with 

I 

communicable diseases/physical or mental 
disorders. 

Use of this ground of deportability requires a 
certificate from HHS thatrthe person failed to 
comply with the set conditio I s. . 

I . 
Describe INA§ 237 (a)(l)Ql)(i)-Termination 
of conditional permanent r~sidence · 

INA § 237 (a)(l)(DlO~ - Tennination of 
conditional pennanent residence . 

·"An al' · ·th I ·d y 1en WI pennane~t res1 ent status on a 
conditional basis under [~A § 216] (relating to 
conditional pennanent resi ent status for certain 
alien ~po uses and · sons an daughters) or under 

· [INA § (relating to conditio al pennanent resident 
status for certain alien entr preneurs, spouses, and 
children) who has had such tatus terminated under 
such respective section is d portable." INA § 237 
(a)(l )(D)(i). 

This section relates to the tennination of CPR 
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Lesson 3: Identify the Grounds of 
Deportability under INA§ 237 
INA § 237 (aK1KD)(i)- Termination of conditional permanent 
residence 

•INA §237(aX1XD)(i)pl'O'lides anextejllion hien grarited 
wailer under INA § 216(cK4l 

• INA § 216(cK4l plO'lides 3 wailer options for CPR unable to 
cOR1>1Y with joint petilion requiremenls under INA§ 216(cK1J(A) 

' En!ered marriage in good faiUI. teminatlld, alien not atfaull DI 

• Entered marriage in good faiUI. ballered Ol llldrem& CMlty to spouse 
archild · 

( 

Describe INA § 
237 (a)(1 )(D)(ii) 

n - Termination 
of Conditional 
Permanent 
Residence 

(Lesson 
l Content) 

status conferred under INA/§ 216 (spouses, sons, 
daughters) · and ~A § · 216A 

(entrepreneurs/spouses/chiLt. . . . .. 

It is used if CPR status has been terminated by 
USCIS. 

Describe INA §. 237 (a)(lj(D)(i) - Termination 

of conditional permanent r~sidence · 
I 

INA § 237 (a)(l)(D)(i~ - Tennination of 
. conditional pennanent residence , 

INA§ 237(a)(l)(D)(ii) provi~es an exception if the 
alien has been granted a waiver under INA§ 
216(c)(4). 

INA§ 216(c)(4) provides iliree waiver options to a· 
CPR who is · unable t~ comply with. the 
requirements of filing a joint petition to remove the 
conditions on residence undJr INA§ 216(c)(l)(A): 

removed, or 

b. Alien entered into e qualifying marriage 
in ' good faith, b~t the marriage was. 
terminated other than due to the alien's 
fault, and the alien ~as not at fault in failing 
to·. comply with the joint petitioning 
requirement, or 

c. Alien entered into tpe qualifying marriage 
in good faith, but aliFn spouse or child were 
battered or subjecte~ to extreme cruelty by 
the USC/LPR petiti9itlng spouse during the 
marriage, and the qPR was not at fault in 
failing to comply th the joint petitioning 
requirement. 

d. .The alien meets e requirements under 
section l 154(a)(l) A)(iii)(Il)(aa)(BB) of 
this title and fo lowing the marriage 
ceremony was ba , red by or subject to 
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Lesson 3: Identify the Grounds of 
Deportability under INA§ 237 
INA § 237 (aK1XEJli)-Alien Smuggting 

·~ 
• 'llnf atien whop to, al thetimeol, OI ~ 5years GI 

81lf eruy) ~ has f!OOlfl'llg(!d, induced, assSlld, 
alletted, or aided l1lri <dher alien to enter or try to enter 1he 
U.S. in villiml ol law is deport.able." 

Lesson 3: Identify the Grounds of , 
Deportability under INA § 237 

INA§ 231 (aK1)(EJ(i)-Alien Smugging 

Describe INA § 
237 (a)(1 )(E)(i) 

, -Alien 
Smuggling 

(Lesson 
Content) 

Describe INA § 
237 (a)(1 )(E)(i) 
-Alien 
Smuggling 

• INA § 237(aK1XE)('u) provides exception i1 Jimaed circumslances , 
to a spouse, parent, son or daugh1er pmr 10 51&88 

• INA § 237(aK1)(EXii) provi:les VIM for smuggling one's 
spouse, parent, sun or daugh1er and no one else 
; Farnllal relationship had 10 exisl at lime It smugging 

• WiNer Oltf adµlkated in 1he con!l!XI m removal proceaqs 

(Lesson 
Content) 

extreme cruelty pe~etrated by the alien's 
intended spouse an~ was not at fault in 
failing to meet the requirements of 
paragraph (1). · 

Describe INA § 237 (a)(l)(E)(i) - Alien 
Smuggling 

INA § 237 (a)(l)(E)(i) - Alien Smuggling 

"Any alien who (prior to, at ~e time of, or within 5 
• I 

years· of any entry) knowingly has encouraged, 
· induced, assisted, abetted, o~ aided any other alien 

I 

to enter or try to enter the U.S. in violation of law is 
I 

deportable." INA§ 237 (a)(l)(E)(i). 

. I 

Describe INA § 237 (a)(l)(E)(i) - Alien 
Smuggling 

INA§ 237 (a)(l)(E)(i)-Alien Smuggling 

INA § 237(a)(l)(E)(ii) P"jldes an exception in 
very limited circumstances for smuggling a spouse, 
parent, son or daughter prior to 5/5/88. To qualify 
for this exception, the alien must be eligible 
immigrant under INA§ 210 or INA§ 245A. 

INA § 237(a)(l)(E)(iii) ~rovides a waiver for 
smuggling one's spouse, parent, son or daughter 

~d no one else'. I . . 
• The familial relatio hip had to exist at the 

time of smuggling. 

• Note: this waiver is adjudicated in the 
context of removal roceedings, ,and not by 
USC/S. 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(aX1XG)(i) - Marriage Fraud 

•lililli!i: 
• 'AA alien shall be consider8d to be depol1.3Ne as haling pocured a 

Ilsa or Olher documentation by hud . . . and to be in lhe llJ.S. J in 
~olation <Jftliis Act .•. ~ 
• fl) !he alitn olUins any admission ... pocured on !he basis (If a 

maniage entered into less than 2 ye;n pior to sudl admission .. 

• (and) 2 yeaB [after! any admmi® ... !!he maniage is)judicially 
amufled OI tenrinated, unless the alien ~ lo !he 
aatisfaction d !he Attorney General that such maniage was not 
~~ ror 11ie purpo_se c; evading any~ o1 t11t 
1rnJ1191l11nlnlawsor .•. 

IP 

Lesson 3: Identify the Grounds of 
Deportability under.INA § 237 
INA § 237(a)(1 )(G)(i) - Marriage Frairl 

. • Deportable in1er 1NA § 237(a)(l)(G)(i) d •.• 
• obtained admission on the basis ol a marriage less than 2 

yeas old, at the lime ol admission, and 
• marriage tennin.aled willlin 2 years ol entJyladmission 

• unless eslablish lhill marriage not conlracled tor purpose ol 
evading irrmigration laws . 

• Presumption ol marriage fraud, bul alien may rebut ~ 

"" 'f~ .• • ....,, •• 'I'. . ·:· .• ' ~,.. 

Describe INA § 
···237(a)(1)(G) -
'Marriage 
:'Fraud 

'.(Lesson 
:content) 

'.Describe INA § 
:, 237(a)(1 )(G) -
:Marriage 
:Fraud 

·(Lesson 
·Content) 

. . I 

Describe I~A § 237(a)(l)(G~ -Marriage Fraud 

INA § 237(a)(l)(G)(i) - Marriage Fraud 

"An alien shall be consider~d to be deportable as 
having procured a visa or other documentation by 
fraud (within the me~g of [INA § 

· 212(a)(6)(C)(i)]) and to be ~ the United States in 
violation of this Act (within the meaning of 
subparagraph (B)) if--

(i) the alien obtains any admission into the 
United States with b immigrant visa or 
other documentation I procured on the basis 
of a marriage entere4 into less than 2 years 
prior to such admission of the alien and 

· which, within 2 yek subsequent. to any 
admission of the alie~ in the United States, 
shall be judicially ahnutled or tenninated, 
unless the alien / establishes to the 
satisfaction of the Attorney General that 
such marriage was hot contracted for the 
purpose of evading any provisions of the 
immigration laws, or . . ."_INA § 
23 7( a)(l )(G)(i). 

I 

Describe INA§ 237(a)(l)(G) - Marriage Fraud 

To summarize, an alien is d~ortable for fraud. 
under INA§ 237(a)(l)(G)(i) if: 

• the alien obtained adtnission on the basis of 
I 

a marriage less than 2 years old at the time 
of admission, and 

• has that marriage terminated within 2 years 
of entry/admission 

• unless the alien estaoiishes that such 
marriage was not co tracted for the purpose 
of evading any provi ions of the 
immigration laws. 

There is a presumption of ·age fraud, but the 
alien may rebut that presum tion. 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA§ 237(aK1KG)(D) -Maniagl! Fraud 

·• 
• 'Oil rt appears to lhe satisfaction of 1he Attorney 

General that 1he alien has failed or refused to fulfill Ille 
a.!en's marital agreement which in lhe opinion of the 
Attorney General was made for the purpose of 
proaui19 lhe alien's admission as an immigralrt.' 

• OHS has btltlen of proof 

I Con.U 0CC prior to kxlgi19 charge 

... , ,,. ._ ,,, ~., ·~~ "M •r·· . '>!'"'• 

Lesson 3: Identify the Grounds of 
Deportabilify under INA § 237 
INA § 237(aX1XG) -Marriage Fraud 

• What is marriage fraOO? 

• ln1ent of parlies al ilcepOOn of marriage ccntrols 

• Must comm. 
• whether paOOs i1teMed to esfllblish life together when 1hey 

emered maniage or 
~ whethel alien emered the rnaniage for the purpose d 
evm.i the innigralion laws 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

1NA § 237(aK1KG) -Marriage Fraud 

• ~ l&Jaily required lo gatte- enough Mlence 

• Evidence I investigation methods Cllll incklde: 
• Slalemenlsfrom alien and spouse 

. • 'Subst!ntial citumstantial M!ence' inc~ 
contemporaneous documenlalion 

• Compderized checks reganfJng imtor vehicles, residences 

• Reports or 1eStimony regarding sfte visils (bed checks) 

• Sworn ~riplsofinterliews al otl1er parties 

Describe INA§ Describe INA§ 237(a)(l)(G1) -Marriage Fraud 
237(a)(1)(G) -
Marriage 
Fraud 

(Lesson 
Content) 

Describe INA § 
237(a)(1 )(G) -

· Marriage 
Fraud 

(Lesson 
Content) 

INA § 237(a)(l)(G)(ii) - Marriage Fraud 

"(ii) it appears to the satisf~ction of the Attorney 
General that the alien has failed or refused to fulfill 
the alien's·marital agreement which in the opinion 
of the Attorney General wasj made for the purpose 
of procuring the alien's admission as an 
immigrant." INA § 237(a)(l )(G)(ii). 

Before using the marriage fraud charge, consult 
with USCIS counsel. 

ICE counsel may also become involved, as ICE 
will ·have the responsibiliey of establishing the 
charge in Immigration Court! 

. I 
. I 

Describe INA§ 237(a)(l)(G) - Marriage Fraud 
. I 

INA§ 237(a)(l)(G) -Marriage Fraud 

What is marriage fraud? Tut intent of the parties at 
inception of marriage controls. We must consider: 

. . . I . 

• whether the parties fntended to establish a 
life together when they entered the 
marriage, or 

• whether the alien entered the marriage for 
the purpose of ev,

1

ding the immigration 
laws. 

I 
Describe INA§ · Describe INA§ 237(a)(l)(G) - Marriag~ Fraud 
237(a)(1)(G) - I 
Marriage INA § 237(a)(l)(G) - Mm:tjage Fraud 
Fraud ~ · · 

An investigation is gener ly required to gather 
(Lesson enough evidence to s tain this charge · of 

· Content) deportability: 

Evidence and investigatio methods to sustain · 
marriage fraud can include, ut are not limited to: 

ien and spouse 

• "Substantial circumstantial evidence," 
including contempoi;aneous documentation 
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Lesson 3: Identify the Grounds of 
Deportability under lNA §237 
INA §237(a)(2XAXil -CtimesbwoMng Moral Turpilude 

• Slab.de: 

• 'Any alien ... 
• (I) corMctl!d of a [CIMT) tum1ilted willlin five years (or 10 

years in the case of an afJen provided lawful permanent 
residei1 status under (INA § 245(00 after the date of 
admission, and . 

• (11) is convi:ted of a crime ror which a semenceol one year or 
• may be inposed, is deporlabe.. 

• Conmissiln of crime roost be wi!hin 5 years ol aflen's last 
admission; torMction can be at any line. 

-~= 

Describe INA § 
237(a)(2)(A)(i) 
-Crimes 
Involving 
Moral 
Turpitude 

·(Lesson 
Content) 

>"';• ...... 

' . 

I 

• . Computerized checks regarding motor 
'vehicles, residence 

• Reports or testimony regarding site visits 
(bed checks) 

• Sworn statements or transcripts of 
interviews of other parties 

I 
. I . 

Describe INA § 237(a)(2)(.A!)(i) - Crimes 
Involving Moral TurpitudJ . 

INA §. 237(a)(2)(A)(i) - C~mes Involving Moral 
Turoitude 

"Any alien wh9-

(I) is convicted of a crime involving moral 
turpitude committed within hve years (or 10 years 
in the case of an alien provlided lawful perinanent 

. I 

resident status under [INA § 2450)]) after the date 
of admission, and · 

(II) is convicted1of a crime·for which a sentence of 
one year or longer may be ifuposed, is deportable." 
INA§ 237(a)(2)(A)(i). 

· The commission of the crime must be within 5 
years of the alien's· last adrinssion; conviction can 
be at any time. 

The discussion of which c · es are CIMTs is found 
above under INA § 212(a)( (A)(i)(I). 

'INA § ·2450) refers to informants· under § 

1 Ol(a)(l5)(S)(i) .. 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

•INA§ 237(a){2)(A)(iQ-MlJ!tiple criminal convictions 

•Statute: 
• 'Any alien who at any time after admission is convicted of 

two or more crimes irl'loMng moral turpilude, not arising out 
of a ~ W1eme of criminal mistonduct, regardless of 
whether confined therefor and regardless of whether lhe 
convictions were in a si1YJ!e trial, is deportable.' 

• Crimes can be recorded in same corMction record 

• Multiple counts completed at dJl!erent times/different lictims 

· • No partk:ular criminal sentence required 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(aX2J(A)(iii) -~ Felony 

·~ 
• 'Any alien convicted of an aggravated felony at any time 

alter admissMm is deportable.' . 

• NTA chatge ~ refn1ce ~subpart of aggravated 
felony definiOOn 

• Example: 

Section 237!a)(2)(A)(ii) of the lrnmigraOOn and Nationalily Act 
(Ad), as an alien who is convicted of an aggravated felony al 
any lime alter adrrissiJn, 111wit/NA§101(11}(431(B) • Dlldt 
lnlfflcllng In. connlled sullnance. 

-~= 

Describe INA § 
237(a)(2)(A)(ii) 

: -Multiple 
Criminal 
Convictions 

(Lesson 
Content) 

: Describe INA § 
237(a)(2)(A)(iii) 
-_Aggravated 

' Felony 

(Lesson 
Content) 

Describe INA § 237(a)(l)(A)(ii) • Multiple 

criminal convictions 1 
INA § 237(a)(2)(A)Cii) , Multiple criminal 

convictions l 
"Any alien who at any ti e after ad.mission is 
convicted of two or more cHmes involving moral 
turpitude, not arising out 9f a single scheme of 
criminal misconduct, regardless of whether 
confined therefor and regatdless of whether the 
convictions were in a singl~ trial, is deportable." 
INA § 237(a)(2)(A)(ii). 

1bis applies to any alien ~envicted of 2. or more 
CrMTs after ad.mission, but fuose crimes cannot be 
part of a single scheme of mfonduct. 

The crimes can be recorded /in the same conviction 
record (multiple counts completed at different 
times/different victims). 

' 
No particular criminal senteice is required. 

Describe INA § 237(a)(2)1(A)(iii) • Aggravated 

Felony 

INA§ 237(a)(2)(Alliiil-Ajgravated Felony . 

"Any alien convicted of an. aggravated felony at 
any time after ~d.mission is deportable." . . ·I 
When lodging this charge on an NT A, the charge 
should reference the subp 1 of the definition of 
aggravated felony found at INA § 101(a)(43) that 
renders the. alien an aggr vated felon [INA §§· 
237(a)(2)(A)(iii)- 101(a)(4 )]. · 

Sample NTA charge: 

Section 237(a)(2)(A)(iii) o the Immigration and 
Nationality Act (Act), as alien who is convicted 
of an aggravated felon at . any time after 
ad.mission, to wit: INA § 101(a)(43)(B) - illicit 
trafficking in a controlled s bstance. 

Note: The s eci zc subsect on o INA 
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Lesson 3: Identify the Grounds of 
Deportability under INA§ 237 
INA § 101(aX43l Aggravated Felony Definition 

• Camplete fist in participan1 guide. Examples include: 

• Murder, rape, or seJUal abuse of a minor 

• Old trafliding in a controlled substance 
• Crimeol Wilellce, asdelined in 18u.s.c.§16, for which 

1e1m ol ilrq!risofllner al least one year 

• Demition appties to: 
• Slale or Federal corM:tions erileled al any time, and 
• foreign WJla1ions for which Ille not ~nment was · 

competed 1Wllin Ille preWius 15 years 

• No CorrespoMng ground of ialmissiblily 

-~= . 

Describe INA § 
237(a)(2)(A)(iii) 
• Aggravated 
Felony 

;, (Lesson 
Content) 

should be listed. 

Describe INA§ 237(a)(2)(A!)(iii) ·Aggravated 
Felony 

INA§ 101Ca)(43)-Aggravated Felony Definition 

List of Aggravated Felony clnvictio~ fowid in the 
definition at INA§ 101(a)(4J): · 

. I 

(A) Murder, rape, or sexUal abuse ()fa minor 

(B) Illicit trafficking in a icon trolled substance 

(C) Illicit trafficking in firearms or destructive 
devices, or in explo.sire materials . 

(D) Lawidering of monetary instrwnents if the 
amowit of funds exc~eded $10,000 

(E) Explosives and fireals offenses 

(F) Crime of violence, J defined in 18 U.S.C. § 
16, for which the,tenh of imprisonment is at 
.least one year 

(G) 

(H)_ 

<n 
(J)' 

(K) 

Theft offense (including receipt of stolen 
I • 

property) or a burglary offense for which 
~:r term of imprisoj

1

nment is at least one 

Demand for ~r recei · t of ransom 

Child pornography 

Racketeer· influe.nce · corrupt organizations 
(RICO) offenses or certain . gambling 
offenses for which term of imprisonment 
of one year or more· ay be imposed · 

Crimes relatj.ng to rostitution businesses, 
transportation for the purpose of 
prostitution, and crirpes relating to peonage, 
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(L) 

(M) 

(N) 

(0) 

(P) 

(Q) 

(R) 

slavery; inv_olun~ servitude, and . 
trafficking in personsJ 

Offenses related· tp national defense 
information, disclolure of classified 
information, sabotager treason, protection of 
identity of undercover intelligence agents 

Offense involving frJud or deceit. in which 
the loss.to the victim(s) exceeds $10,000 or 
tax evasion in which the revenue loss to the 
Government exceeds $10,000 

·An offense relating to \alien smuggling 
(includes harboring and transporting), with 
an exception for ah offense committed 

·solely for.the purpos~ of aiding the alien's 
I 

spouse, patent, or child and no one else 

An offense of illegal entry or reentry after 
deportation/removal ~ased on an aggravated 

· felony conviction / 

An offense.in violation of 18 U.S.C. § 1543 
(falsely making, fdrging, counterfeitmg, 
mutilating or alteridg a passport), or an 

·offense described in/ 18 U.S.C. § 1546(a) 
(relating to document fraud), for which the 
term of· imprisonmJnt is at least twelve 
months [exception prpvided for commission 
of offense to assist the alien's spouse, 
parent or child and nJ one else] 

ffi I . I c. ·1· . An o ense re ating to 1ai mg to appear to 
I 

serve a sentence, if ~e underlying crime is 
punishable by a te , of imprisonment of 
five years or more 

An offense relating o commercial bribery, 
counterfeiting, forg ry, or trafficking in 
altered Vehicle Ide ":ti.cation Numbers for 
which the term of · prisonment is at least 
one year 

(S) An offense relating t obstruction of justice, 
perjury or subomati of perjury, or bribery 
of a. witness, for which the term of 
imprisonment is at lit one year 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 , 

1NA § 237(a)(2)(A)(iv) ·High Speed FtiglC 

• Slatute; 

• 'krf atien , . , cOllVided of a violation of section 758 at Tille 
18(realilY:l tohigh ~ftightfroman ~ 
thetkpoinl)is~' 

• Federal corMction required under 18 U.S,C. § 758 

• Slate torMctions donl tjjger lhis !P1llnl 
• Ma'( be waM!d by pardon under INA § 237(aX2lM 

Describe INA § · 
237. 
(a)(2)(A)(iv) ~ 

High Speed 
Flight 

(Lesson 
Content) 

(T) An offense relating tb failure t<;> appear to 
answer to a felony ch ge that is punishable 
by a tenn of impriso ' ent of two years or 
more 

(U) An attempt or conspiracy to commit an 
offense described in ~INA § 101(a)(43)(A)­
(T)] 

* The Aggravated Felony definition applies to 
· offenses in violation of State or Federal law for 
convictions entered at any I time, and to foreign 
violations for which the term of imprisonment was 
completed within the previouk 15 years. 

Note: There . is . no correlponding ground of 
inadmissibility under INA §

1

212(a) for conviction 
of an aggravated felony. · · 
Describe INA § 237 (a)(2)(A)(iv) - High Speed 
Flight 

INA § 237(a)(2)(A)(iv) - High speed flight 

"Any alien who is convic~ of a, violation of 
section 758 of Title 18 (relating to high speed flight 
from an immigration chec~oint) is deportable." 
INA § 237(a)(2)(A)(iv). 

This ground requires a conviction for a violation of 
,18 U.S.C. § 758 (relating to high speed flight from 
immigration checkpoint). 

It only applies to federal convictions for high speed 
flight and only those prosec~ted under 18 U.S.C. § 

758. 

Although it does not apply ~o state convictions for 
flight, a state convictiO may constitute an 
aggravated felony under an ther provision of INA 

. § 101(a)(43) depending on the circumstances and 
\ the sentence imposed. 

Note: . An alien is not removable under the 
deportation grounds coverin : 

• crimes of moral turp' de, 
• multi le criminal co , victions, 
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Lesson 3: Identify the Grounds of. 
Deportability under INA§ 237 
lllA § 237(a)(2)(A)(v) - Failure to Regisler as a Sex Ollende! 

•!lll!Me: 
•'Any alien ..• comm:tedunder seclioo2250 of llle 18 is 

depcl1able.. 
. ' 

• App6es mly ID '1!deral cOINidilris under 18 U.S.C. § 2250 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

lllA § 237(a~2)(B)(i)-Cordrolled Sllb!tlncesc.onW:ticn 

·~ 
~ 'AA, eien who a1 llll'f tine after admissim has been 

tOl'lliclel of a violaliln cl (or a conspiacy or~ ID 
Yiolale) 111f1 law or regiiDJn cl a Side, lhe (U.S.L or a 
lorl!ign cwuy relaliY,J ID a controlled Sllbslance (as 
ddi1ed in sediln 802 of Tille 21 t olhel than a sir9e 
olli!n5e irM>Nilg possessicnl\r one's 01W1iiseof30 gnrns 
or less of marijun, is deportmile.' 

• List of conlrolled SIJbslaocesfourd al 21 U.S.C. § 812 

Describe INA§ 
: 237 (a)(2)(A)(v) 
.· - Failure to 

Register as a 
Sex Offender 

~. (Lesson 
' Content) 

-:· Describe INA§ 
' 237 (a)(2)(B)(i) 

~; - Controlled 
, substances 
~· . . 
; conviction 

' (Lesson 
Content) 

• aggravated felony or 
• high speed flight 

if a pardon is granted by the Bresident of the United 
States or a governor of a State. See INA § 
237(a)(2)(vi). 

n.escribe INA§ 237-(a)(2)(t)(v)-Failure to 
Register as a Sex Offender · 

INA 237 a 2 A v - F "lure to Re ister as a 
Sex Offender 

"Any alien who is convicted under section 2250 of 
Title 18is deportable." INA J§ 237(a)(2)(A)(v). 

This ground applies only to feperal convictions·for 
failure to register as a se'.x offender under 18 
u.s.c. § 2250. 

St:1te convictions do. not trigrer deportability under 
this ground. · · · 
. ' ' 

I . 

· Describe INA § · 237 (a)(2)(B)(i) - Controlled 
substances conviction I . 
INA S 237(a)(2)fB)(i) - Controlled substances 
conviction 

"Any alien who at any tinie after admission has 
b~en· corivfoted of a violatibn of (or a conspiracy 
or attempt to violate) any iaw or regulatfon of a 
State, the United. States, /or a foreign country 
refating to a controlled substance (as defined in 
section 802 of Title 21 ), othbr than a single offense 
involving possession for bne's own use of 30 
grams or less of marij is deportable." INA § 
23 7( a)(2)(B)(i). 

This ground includes sta e, federal . or foreign 
country convictions. 

It also includes conspiracy d attempt offenses. 

The term "controlled sub tance" is defined by 
section 102 of the Control ed Substances Act (21 

I 

U.S.C. 802 . The sched es lists of controlled 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(a)(2)(8)(ii)- 011.'JAbusE!s and Addicts 

·~ 
• 'Any alien llto is, Ill al any ti:ne after oomson has bee\ 
a ~ abi.ser Ill addict is deportable.' 

•• Additf mea'1S any person: 

• who habiualy uses any habi.fll!nlillJ naitOlic drugs so as 
to end.qer pU:lfic morals, healh, sah?ly, Ill welare, Ill 

• who is 0r has been so far addicted to use of svchhabil· 
ftJming narcotic drugs llS to have lost power d sef.conlrol 
wih reference to his Ill her OOdir:1i>n 

• No' convictim « certn:all! ~ 

1=...= 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

INA § 237(a)(2XC)- Certain Firearm Offenses 

• Statute: 
• 'Arri alell who at any ti:ne after amnission is cM1ed 

inler any law of purthasiY,j, selfr9. oflerirg for sale, 
eJChangi'g, usilg, owning, possessing, °" canying, ar of 
allefl1lling or clJl1Sllili1l lo purthase, sell, offer for sale, 
exchqe, use, own, possess, orcany, any weapon, part, 
or accessoiywhich is a firearm or deslndve deW:e (as 

. defined in secmn921(a)of Tille 18)in violation of any law 
isdepci!table.' 

•No c~ground olin1Klrrissibi!I 

9a..= 

!. Describe INA§ 
237 (a)(2)(B)(ii) 
-Drug 
Abusers and 
Addicts 

(Lesson· 
Content) 

Describe INA § 
237 (a)(2)(C) -
Certain Firearm 

' Offenses 

(Lesson 
Content) 

Describe.INA§ 237 (a)(2) )(ii)-Drug Abusers 
and Addicts 

INA ii Dru Abusers and 
Addicts · 1 

"Any alien who is, or at an~ time after admission . 
has been, a drug abuser or addict is deportable." 
INA § 237(a)(2)(B)(ii). . 

The term "addict" means any person who 
I 

habitually uses any habit-forming narcotic drugs 
so as to endanger the publi~ morals, health, safety, 
or welfare, or who is or has Jbeen so far addicted· to 
the use of such habit-forming narcotic drugs as to 
have lost the power of self lcontrol with reference 
to his addiction. 

The burden of proof is u~on the government to 
establish deportability by J a preponderance of · 
reasonable, substantial and probative evidence. 
Matter of F- S- C-, 8 I&ry Dec .. 108, 110 (BIA 
1958). Reiterated: Burden 0f proof is upon ICE to 
establish deportability by I a preponderance of 
reasonable, substantial ·and. probative evidence. 
Matter of F- S- C-, 8 l&N Dec. 108, 110 (BIA 
1958). 

· This ground does not require conviction or HHS 
certificate to apply. 

Prior to issuing a NT A charging this ground of 
deportability, you should I consult with USCIS 
counsel. · 

I 

Describe INA§ 237 (a)(2)1'C)-Certain Firearm 
Offenses 

INA 237 a 2 C -Certain Firearm Offenses 

"Any alien who at any e after admission is 
convicted under any law f purchasing, selling, 
offering for sale, exch ging, using, owning, 
possessing, · or carrying, or of attempting or 
conspiring to purchase, sell, offer for sale; 
exchange, use, own, p ssess, or carry, any 
weapon, part, or accesso which is a firearm or 
destrrictive device (as defi ed in section 921(a) of 
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Lesson. 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(a){2XD)- Mis(ellaneous Crines 

• Slahe: 

• 'Air/ llliao . _. comiclod ... m arMcted tJ I .....paocy m allampl IA 
lioliil8-

• (i) llllf ollense urmr dllqler 11 (ralaling IA npanage~ chajller 105 
(Jelalilig IA saldage), or d!ainr 11S (relaling bl trmon and 
sedition)alTdle 18farldlidlal!lmdll!ljllisonmenl al!M orl!lllV 
jllJIS may be imposed: 

• [i) atrt of1wt Ul1det sedion 871 or 960 al Tille 18; 
• (ii) a matiort al ll1'f pitMrion d the Milmy SeledM SeMca Ad 

(50 u.s.c_ AllP- 451 e1 seq.) or the Tr.dng wt11 111t Entmy /Id (50 
u.s.c. Aw. t el seq.~ or 

• fN) a~ d88dial 1185 or1J28 afthistilla,isdepoable.'­

us~k 

Describe INA § 
237(a)(2)(D) -
Miscellaneous 
Crimes 

(Lesson 
Content) 

Title 18) in viOlation of anj law is deportable." 

The tenns "firearm" and "l::lestructive device" are 
defined in 18 U.S.C. § 921(a)(3)to mean any 
weapon (including a startef gun) which will or is 

I 

designed to or-may readily be converted to expel a 
projectile by the action of 1i explosive; the frame 
or receiver of any such !weapon; any firearm 
muffler or firearm silenc r; or any destructive 
device. Note that "antique firearms" are excluded 
from the definition of "fir~s." The Board has 
ruled that if the alien's defense to the removal 
charge concerns whether Je gun was an antique, 
the issue will be treated asl an aftinnative defense 
with the burden on the alien to prove the gun was 
an antique. Matter of Mehdez-Orellana, 25 l&N 
Dec. 254 (BIA 2010). 

This . type of ·criminal offense may also trigger 
deportability under th~· aggravated felony 
prov1s1on at INA §§ 10l(a)(43)(C) or 

.: 101(a)(43)(E)(ii). 

Note: There is no conresponding ground of 
inadmissibility under INA§ 212(a) for conviction 
of a firearms-offense. I 

Describe INA § 237(a)(2)(D) - Miscellaneous 
Crimes 

INA § 237(a)(2)(D) - Miscellaneous Crimes . 

"Any alien who at any 4e has been convicted 
(the judgment on such conriction becoming final) 
of, or has been so convicted of a conspiracy or 
attempt to violate-

(i) any offense under chapter 37 (relating to 
espionage), _ chapte - 105 (relating to 
sabotage), or chapter 115 (relating to treason 
and sedition) of Title 18 for which a tenn of 
imprisonment of fiv or more years may be 
imposed; · 

ii an offense uncle section 871 or 960 of 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237{a)(2){E)(i)- Oome5tit villence, Slalking am cl1lll 
abuse 

• Sla!u!e: 

. • 'Any ale!I who al any lime after adrrission is convided of a 
crimeofdomestic~e. a crime of Slalking, or a crime al 
chill abuse. chid neglect, or chDd abandonment is 
~.· 

• '4iplies my to comttionsaller Sci!llembEr 30, 1996 

Describe INA § 
237(a)(2)(E)(i) -
Domestic 
Violence, 
Stalking and 
Child Abuse 

(Lesson 
Content) 

·," 

Title 18; 

(iii) a violation of any prov1s1on of the 
Military Selective Service ·Act (50 U.S.C. 
App. 451 et seq.) orl the Trading With the 
Enemy Act (50 U.S.C. App. 1 et seq.); or 

(iv) a violation of +on 1185 or 1328 of 
this title, is deportable." INA § 237(a)(2)(D). 

(D)(.) c .1· . ~ . . 
1 - overs conv1ct1ons 1or espionage, 

sabotage, or treason and sedition, for which a 
sentence of 5 years or more may be imposed. 

(D)(ii) - Covers convictions under 18 U.S.C. §§ ·~ 

871, 960 [Threats against/ the President; against 
other nations with whom we are not at war]. 

(D)(iii) - Covers convictiohs for violations of the 
Military Selective Service lA.ct [50 U.S.C. App. § 
451 et seq.], or the Tradidg with the Enemy Act· 
[50 U..S.C. App.§ 1 et seq.j. 

(D)(iv) - Covers convictio~ for violations of INA 
§§ 215, 278 [departure I control violations or 

· bringing in or harboring an alien for an immoral 
purpose]. 

Describe INA § 237(a)(2)~)(i) Domestic 
Violence, Stalking and Cl:lild Abuse 

INA § 237(a)(2)ffi)(i) l Domestic violence. 
stalking and child abuse 

"Any alien who at any ·time after admission is 
convicted of a crime of do1 hestic violence, a crime 
of stalking, or a crime of child abuse, child 
neglect: or child abandoruhent is deportable. For 
pqrposes of this clause, the term 'crime of 
domestic violence' means any crime of violence 
(as defined in section 16 o title 18, United S~tes 
Code) against a person co · tted by a current or 
former spouse or the perso , by an individual with 
whom the person shares a hild in common, by an 
individual who is cohabi · with or has cohabited 
with the person as a sp : use, by an individual 
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I , 

Lesson 3: Identify the Grounds of 
Deportability under INA§ 237 
INA § 237(a)(2)(EJ(i) - DtllT1eStic yjolence, stalki1g arc! cha!! . 
abuse 

... 'crime al domestic mtence' mem; any crime crl \'ialence •. 
. against a pe!SOl1 commilled 

• .,..,_...,,_lllt __ •llltl•-. 
•llrmi-wllob~wl!lorba-wl!llllt-•• -•llrlll-~-IDa-ollllt--l!le 
- .. -.-1rno1111e~-l!le-­
OI 

'llrlllflliller ... ogailtl•-••pododOd'""'tllll ' 
-.1C1S-1111-orrnrY1t:o<e•ot111oUnllid 
Siiia or "'ISll!t. ldoo 111111,,...-. or 1111 ottal ,,...-.· 

i:t.= 

Describe INA § 
237(a)(2)(E)(i) -
Domestic 

: Violence, 
:~ Stalking and 

Child Abuse 

(Lesson 
, Content) 

similarly situated to a spo se of the person under 
the domestic violence or £ ;ly violence laws of 
the jurisdiction where the offense occurs, or by 
any other individual ag3*1st a person who is 
protected from the individual's acts under the 
domestic or family violente laws of the United 
States or .any State, Indi~ tribal government, or 
unit oflocal government. "INA § 237(a)(2)(E)(i). 

18 USC §16 defines a crul. a violence as: (a) an 
I offense that has as an element the use, attempted 

use or threatened use of p~ysical force against a. 
person or property of an9llier, or (b) any other 
offense that is a felony and that, by its nature, 

I 

involves a substantial risk that physical force 
against the· person or pro~rty of another may be 
used in the course of comnutting the offense. 

I 

The ground of deportability only applies to 
convictions after Septembet 30, 1996. 

I 

Desctjbe INA § 237(a)(2)~)(i) - Domestic 
Violence, Stalking and Cllild Abuse 

INA § 237(a)(2)(E)(i) . l Domestic violence, 
stalking and child abuse 

l 

"For purposes of this clause, the term "crime of 
domestic violence'' means any crime of violence 
(as defined in section 16 of Title 18) against a 
person committed by a c~nt or former spouse of 
the person; by an individual with whom the person 
shares a child in common, by an individual who is 
cohabiting with or has cohabited. with the person 
as a spouse, by an individwU similarly situated to a 
. spouse of the person under! the domestic or family 
violence laws of the jurisdiction where the offense 
occlirs, or by any other ind vidual against a person 
who is protected from that individual's acts under 
the domestic or family viol nee laws of the United 
States or any State, Indi tribal government, or 
unit oflocal government." A § 237(a)(2)(E)(i). 

Note that the term "crime f domestic violence" is 
specifically defined within e statutory language. 

Onl convictions fittin 
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Lesson 3: Identify the Grounds of 
Deportability under INA§ 237 

INA § 237(a)(2~E)(ii)- l/Dlalions of Prolettion Orders • 

' SlalU!e: 

• 'Mt alen who l!l lllfl lime after adnission is~ lRfer 
a ~n order issued by a cllllland whomlhe COii! 
delermines has~ i1 comt t11at llolales tile poimn 
of a P'Qlettion order tllat il1l'ol\les pnXection against 
credible lllreals of Wllellce, repeeled harassmelll, or badly 
if9.rY to lhe person or pelSDllS for whom the pr1llecliln 
Oilier was issued is depoltable. • 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

1NA § 237(a)(2MEXi)- Violations of Protection Onlers 

• • · ... the lenn 'protection order' means 8lf'/ ~ 
issuedfurlhe pwposeof ~ 'oiolelt or~ 
ads of domeSli: vialente, includqi tempOrary or final 
O<ders issued by c:Ml or criml'ral couns (Olher than SIWofl 
or cl*! custody onler5 or pnMsions) ldlhelhl!r oblained by 
ling an i1di!pendert action or as a pendente ile ordef in 
inJlher proceedllg.' 

• AIJllljes only ID W>latilns cormll!ed alter September 30, 1996. 

Describe INA § 
237(a)(2)(E)(ii) 
- Violations of 

· Protection 
Orders 

(Lesson 
Content) 

Describe INA § 
237(a)(2)(E)(ii) 
- Violations of 
Protection 
Orders 

(Lesson 
Content) 

"crime of domestic viole nee" will trigger this 
ground· of deportability. 

Describe INA§ 237(a)(2)( ~)(ii)- Violati~ons of 

Protection Orders 

INA § 237(a)(2)(E)(ii) - Violators of Protection 
Orders 

"Any alien who at any time after admission is 
enjoined under a protection jorder issued by a court 
and whom the court detennines has engaged in 
conduct that violates the ~ortion of a protection 
order that involves protettion against credible 

I 

. threats of violence, repeatef harassment, or bodily 
injury to the person or .Bersons for whom the 
protection order was issued is deportable." INA § 
231<a><2>C£><H>. I . · 

Describe INA § 237(a)(2)~)(ii) - Violations of 

Protection Orders 

INA § 237(a)(2)(E)(ii) - Violators of protection 
orders 

"For purposes of this clause, the term "protection 
order" means any injunctio~ issued for the purpose 
of preventing violent o~ threatening acts of 
domestic violence, including temporary or final 
orders issued by civil or lcrilninal courts (other 
than support or child custody orders or provisions) 
whether obtained by filing an independent action 
or as a pendente lite order another proceeding." 
INA § 237(a)(2)(E)(ii). 

This ground applies only to violations committed 
after September 30, 1996. 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA§ 237(a)(2UF) -Ttalficking 

·l!!!!!!!l:: 
• 'Jllrt alien olestribed in (lllA § 212(a)(2)(H)J isdeponable.' 

• INA § 212(a~'2)(H) relates to signifiu1n11raffiet<ers in persons 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(a)(3)(Al- Change of Address 

• l!!!!M!: 
• 'An alien w11o has failed 1o c:amp1y Mil the pnMsions PNA 

§ 265 ) is~. ll1less the alien establishes lo the 
salislactian of the Allnmey Genl!llll that such failJn! was 
reasonably excusallle or was not wilfl.j,' 

• Alens ~ lo report a d'l;qe of address wtlin 10 days 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
INA § 237(aX3)(Br Fabe to ~or Falsification o1 
documents 

• Slabe: 

• 'My alien who al any Im! has bel!l1 coM:ted-
• (i) Lnler ... PNA § 266(cM or IRfer section 36(c)d 1lle 
Alierl~Ad,1940, 

• (i) ol a violation of, or 111 ~or a l:onsPney tD vi>late, 
arrt provision ol 11le Foreign Ager4s Registration Act of 1938 
(22 U.S.C. 611 el seq.), or 

• (ii} of a violation of, or an~ or a coospiraeyto Wllale, 
sectiln 1548 of me 18 (~ tD fraud and misuseot 
viSas, pemlils, and other entry documenlst Is dl!pu1able.. 

-~ 

, Describe INA § 
237(a)(2)(F)­
Trafficking 

(Lesson 
Content) 

Describe INA § 
237(a)(3)(A)­
Change of 
Address 

(Lesson . 
Content) 

Describe INA § 237(a)(2)( i) -Trafficking 

INA S 237(a)(2){F)- Traffi,i.kinu 

'~Any alien described in [!A § 212(a)(2)(H)] is 
deportable." INA § 237(a)( )(F). 

INA § 212(a)(2)(H) r lates to significant 
traffickers in persons. . 

Describe INA § 237(a)(3)(A)- Change of 
Address 

INA§ 237(a)(3)(A) -Change of Address 
. I 

"An alien who has failed to comply With the 
provisions of [INA § 265] i~ deportable, unless the 
alien establishes to the sati~faction of the Attorney 
General that such failure wJ.s reasonably excusable 

• I 

or was not willful." INA § 237(a)(3)(A). 

Al.· . · d I han r 1ens are reqwre to repqrt a c ge o address 
within 10 days. · I 

Describe INA§ Describe INA§ 237(a)(3)0J)- Failure-to 
237(a)(3)(8)- Register or Falsification ot Documents 
Failure to I 

Register or INA § 237(a)(3)(B) ....: F1ailure to Register or 
Falsification of Falsification of Documents 
Documents 

(Lesson 
Content) 

"Any alien who at any time has been convicted-

(i) under. section 1306( c) of this title [INA § 
266(c)] or under section 36(c) of the Alien 
Registration Act, 194t 

(ii) of a violation 9f, or an attempt or a 
conspiracy to violate, any provision of the 
Foreign Agents Regi~tration Act of 1938 (22 
U.S.C. 611 et seq.), ot 
(iii) of a violation , f, or · an attempt or a 
conspiracy to violat section 1546 of Title 
18 (relating to frau and misuse of visas, 
permits, and other entry documents), . 1s 
deportable." INA § 2 7(a)(3)(B). 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

!NA § 237(aK3XC)- DocUJlll!lll Fraud 

• 'An alie1mho is Ille~ of a fiM order for a violaOOn ol 
(INA § 274CJ is deport11ble.'-

• The 5l3ute corilains a lil'lited waM!r under INA § 
237(a)(3xcxai 

• ICE is not pursuing f'lllll onlefs in cases under INA § 274C due 
ll'lllle "'ICOOods<1lle11e• under wallelsv. Reno. 

• For U\111 reasoo, lltis groulll ol depoltlbilily is not used. 

te...= 

Describe INA § 
237(a)(3)(C) -:-
Document 

,' I 

Fraud 1
• 

i (Le$SOn 
{. Content) 

INA § 237(a)(3)(B)(i) requires a conviction under 
the sections listed, but the s~ntence is immaterial. ' 

INA § 237(a)(3)(B)(ii) ~uires a conviction for. 
violation of 22 U.S.C. § 611 .et seq. [violation of 

any provision of the Forei~1 
Agents Registration 

Act]: . . . 

INA § 237(a)(3)(B)(iii) equires. a conviction 
under the sections listed. h has to be a conviction 
under the referenced siatute, it cannot be 

I 

something similar and trigger this ground of 
deportability. 

Conviction must ·be under the specified sections 
and no others to trigger this ground. 
Describe INA § 237(a)(3)(C) Document Fraud 

I . . 
INA § 237(a)(3)(C) - Document Fraud 

"An alien who is the subjejt of a final orde~ for a 
violation of [INA § 274C] is deportable." INA § 
237(a)(3)(C). 

INA § 274C provides for a civil penalty for 
·document fraud. 

The statilte contains a limited waiver under INA§ 
237(a)(3)(C)(ii). 

ICE is not pursuing final 
1

orders in cases under 
INA§ 274C due to the injunction/settlement under 
Walters v. Reno, 145 .F .3~ I 1032' <?111 Cir. 1998). 
Because of that s1tuat1rn, this · ground ·of 
deportability is not used. 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
~ § 237(aX3)(D)- Falsely claining citizenship 

• Statule: 

• 'krf alien ..tio faisel'( ~or has falsely 
rer:resented, himself to be a citizen of the· Uniled Stales for 
ll11Y purpose or benefl IRler lhis chapter (ll'Wmg (INA§ 
27<4AI) or any Federal or State law isdeportable.' 

• Applies to claims made on or after Septembel 30, 1996 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

INA § 2371a)(3Y.0)- FalseJ't ~ dizenslip 

• Falsel-!lssWrilledto~counl 

• INA § 2:17(a)(3XD)(i) provides for a irnited meplion it. 
• alen's parmts llreMee U.S. dizeis 
• a1en pemmen1ly resided in the U.S. prior to allaini'lg age 

m1ea111 
· m lal reasonable belief !hill sniewasa diZen at lime 

lhal clam to ctizenship was made 

Describe INA § 
237(a)(3)(D) -
Falsely 
Claiming 
Citizenship 

(Lesson 
Content) 

!Describe INA § 
237(a)(3)(0) -
Falsely 
Claiming 
Citizenship 

(Lesson 
Content) 

Describe INA § 237(a)(3) ) - Falsely Claiming 
Citizenship 

"Any alien who falsely re resents, or has falsely 
represented, himself to be a citizen of the United 
States for any purpose or b efit under this chapter 
(including [INA§ 274A]) r any Federal or State 
law is deportable." INA § 2 7(a)(3)(D). 

Applies to claims made on or after September 30, 
1996. 

Describe INA § 237(a)(3){1))- Falsely Claiming 
Citizenship 

INA § 237(a)(3)(D) - Falsely claiming citizenship 

TJie statute specifically Jerences claims under . 
INA · § 274A, which ~eans that false I-9s 
submitted to employers count under this ground of 
deportability. 

INA § 237(a)(3)(D)(ii) provides for a limited 
exception if: I 

• the alien's parents l/were U.S. citizens, 

• the alien permanently resided in the U.S. 
prior to attaining the age of 16 and 

• the alien had a reasr,nable belief that s/he 
was a citizen at the ltime that the claim to 
citizenship was mad~. . 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 23 7 
INA § 237(aX4l- SeclJrity and Related Grounds 

• Covered ill Bars to Re6el and Terrorist Related lnlllmisSbiily · 
Grounds (TRIG) courses 
• 1NA § 237(aX4XA) - Espionage, sabolage, expating goods, 

crinWI actMty, O>ellhriM dpemllltllt 

• INA§ 237(aK4XBJ - Tl!llOlist actMties 
• INA § 237(a)(AXC) - Fo<eip policy 
• INA§ 237(aX4)(0) -Nazi ~olcomnission al 

llll'fado/1ort1Uea1llldla;.dicialkillillg 
• INA§237(a)(A)(E) -SMre Violations al~ FIOedom 

·' INA§ 237(a)(4)(F) -RecruilrnentlUs d Child Sddiers 

t==-

" Describe INA § 
! 237(a)(4) -
'. Security and 
. Related 
; Grounds 
: (Lesson 
: Content) 

Describe INA§ 237(a)(4) l Security and related 
grounds 

INA 8 237(a)(4)- Securitv and Related Grounds 

The following grounds of deportability are 
covered in the courses Bars to Relief and Terrorist 
Related Inadmissibility Grounds (TRIG). 

INA § 237(a)(4)(A) - Espionage, sabotage, 
. I . 

exporting goods, criminal activity, overthrow of 
government 

INA§ 237(a)(4)(B)-TerrTst activitieS 

INA§ 237(a)(4)(C)-Foreir policy 

INA § 237(a)(4)(D) - Nazi persecution/genocide/ 
commission of any act of ~orture or extrajudicial 
killing 

INA § 237(a)(4)(E) - Severe Violations of 
Religious Freedom 

INA § 237(a)(4)(F) - Recruitment/Use of Child 

Soldiers . I . · 
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Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
• INA § 237(aX3)- l'llbic charge 

• Statute:· 
• 'Any afien ..00, Willin 5 years after lhedale of entry, has 

become a pubic charge from causes nm a!furnalivet/ 
sllO'Ml to have arisen sirx:e entry is dejloltable.' 

• Nltic cMige means ai afien who has become fWnaritt 
dependent on lhe Govemmenl · 

• Causes must have eJi$ted prior to entry 

• Primarilf deperoenl on lhe gweflllllef'll means receipt of 
pubic cash assislanteforincome rmirtm1te or 
lnstilutionaliz for~ care at Govemmenl eJpellW 

-~t 
- .. \,..., ..... ':"""' . '~·- ..... 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 

INA § 237(aX5)- Pubic charge 

• Three.part t!sl for delemining p!Jilit charge lot removal: 

I. There rrusl be a legal oblilaliDn ID repay 
2 The agency rrusldemarll repayment 

3. The alisl and alher respansible persons rrusl fail to repay 

Lesson 3: Identify the Grounds of 
Deportability under INA § 237 
• INA § 237(aX6)(A) - UnliMfut \IOlers 

•li!alil1e; 

• 'Nly alien who has VOied in ~ of any Federal, Stale, 
or local constilulional provision, Sla!W!, ordinance, ar 
regulllM:ln isdeportallle.' 

• Applies to voq occuning al 8ITf time 

• INA § 237(a)(6)(B) limited ea:eption if: 
• alien's paients arel1me U.S. citizans. 
• u pennanen11y nisided 1n 111e·u.s. llim' totuming 16. 8l1d 

•afiellhad11118S1lllalit belleflhalslhewasacitizenatlllelime 
11181 the daim to cilizeltslljp was made 

-~=-

Describe INA § 
1 237(a)(5)• 

Public Charge 

(Lesson 
Content) 

Describe INA § 
237(a)(5)­
Public Charge 

(Lesson 
Content) 

· Describe INA § 
237(a)(6)(A) -

; Unlawful 
Voters 

(Lesson 
·Content) 

., . 

Describe INA§ 237(a)(5)- Public Charge 

INA§ 237(a)(5)-Public cl arge ' 

"Any alien who, within 5 ~ears after the date of 
entry, has become a public charge from causes not 

1 
affinnatively shown to haJe arisen since entry is 
deportable." INA · § 237(a)(5). 

Public charge causes must have exiSted prior to 
entry. 

For removal purposes, public charge means an 
alien who has become pruriarily dependent on the 
government. 

Primarily dependent on ili.e government µieans 
receipt of public cash ~sistance for income 
maintenance or institutiorullization for long-tenn 
care at government expense! · · · 
Describe INA§ 237(a)(5)-lPublic Charge 

I . 
INA § 237(a)(5) - Public cnarge 

I 

There is a three-part test for determining public 
charge for removal: 

• There must be a legal obligation to repay. 
• · The agency must dethand repayment. · 
• The alien and othdr responsible persons 

must fail to repay. I . 

Describe INA § 23V(a)(6)(A) Unlawful 

Voters 

INA S.237fa)(6)fA)-r- Unlawful voters 

"Any alien who hw voted in violation of 
any Federal, .State, or local constitutional 
·provision, statute, o •dinance, or regulation 
is deportable."_INA '237(a)(6)(A). 

This ground applies to voting occurring at 
anytime. 

INA § 237(a)(6)(B) provides for a limited 
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exception if: 

• the alien's arents are/were U.S. 
citizens, 

• · the alien peqnanently resided in the 
U.S. prior to !attaining the age of 16, 
and 

• the alien ha<.t a reasonable belief 
that s/he w~ a citizen at the time 

I 

that the claim to citizenship was 
made. I 

Lesson/Topic 4: lden.tify What Constitutes a Conviction and sl
1

entence for 
Immigration Purposes 
· i---c--. ,--·---- ... --:---~-.-~~. -:-;Identify What. Identify what constitJtes-a convicdon andl 

1 

. · · • · • . . Con~titutes a sentence for immigra/i),n purposes . 
Conviction and · . . j · · . 

! 
I 

I 

Lesson 4: Identify What Constitutes a s ~ I 
Conviction and Sentence for · 1 · t" I , entence .or It i .. s n.ot always clear. whe. ther the outc.ome of J 

mmigra ion · a.criminal court proceeding. is considered a 
Immigration Pwposes Purposes . criminal conviction ~der the immigration 1 

Introduction law. . 
• n can be ciifficun to caiegorizethe outcome of a criminal court 

proceeding 

• This is also true when trying to analyze the punishment a court 
··ordered 

• We will discuss how to correctly analyze the various ordels a 
crimillal court may issue. and ttieir meaning under irnrrDgralion 
law 

·;. . 

· It can also be difficult to tell what the criminal j 

sentence to iniprisonmeht or other punishment I 
may be. · , . J . . · . J 

· During this lesson,' ;J. ,will. 'cover· how to J 

analyze· the . outcour,e of a . criminal 
pr~ceedmg to .de*e~ine -~ts .~caning for. 
immi ration · u osesJ · · · · . · 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 
INA § I01(a)(43)(A) SlaMory definition of conviction 

• Statute: 

• ·The term 'CO!ll'idlm' meill1S.. . a formal judgmert of guift 
... er4efed by a court or,~ adjudication of guift has been 

' withheld, where-
' • (i) a judge or jlay has fOIJJld lhe afien guily or the alien has 

entrnd a plea of guilly or nolo Cl!lllendere or has admitted 
~ tattsto wamV1I a finding of guilt, an11 

• (ii)the judge hasordered samefonnof PIJlishment,penalty, 
or res1raint on lhe alien's liberty to tie imposed.• 

-~= 

Statutory 
Definition of 
Conviction -
INA§ 101(a)(48) 

(Lesson 
Content) 

Statutory definition o conviction - INA § 
101(a)(48) 

A - Statuto definition of 
· conviction 

"The term "convictionr means, with respect 
to an alien, a formal jutlgment of guilt of the 
alien entered by a court or, if adjudication of 
guilt has been withheld,! where--

(i) : a judge or jqry has found the alien 
guilty or th~ alien has entered a 
plea of guilty or nolo contendere 
or has admitted sufficient facts to 
warrant a rm!ding of guilt, and · 

(ii) the judge * ordered some fonn 
of punishmept, penalty, or restraint 
on the ahen's liberty to be 
imposed." INA§ 101(a)(48)(A). 

The term "conviction" leans. with respect to 
an alien, a formal judkent of guilt· of the 
alien entered by a courtJ 

If adjudication of guilt Jas been withheld: 
• A judge or juJ has found the alien 

guilty or . I · 

• the alien has entfred a plea of guilty or 
nolo contendere 1or 

• has admitted sufficient facts to warrant 
a finding . of guilt, [INA § 
101 (a)( 48)(A)(i)~ 

and 

The judge has ordere that some form of 
punishment, or restr · t be imposed on the 

alien's liberty. 

INA§ 240 (c) (3) (B) 8 CFR 1003.41 
provide that the follo · g documents (or 

certified copies) consti te proof of a criminal 

conviction: 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 
OelelTed adjudications 

• In some states the court may dEfel further proceedings without 
adjudicating p w defendant pleads guilty, or no1o contendere 

• Defendant sentenced to probation, community sesvice or other 
punistonel1I 

• After completing punishment, defendant has no convictiori 
under stale law 

• This is still a cOll'liction under immigration law since INA 
definition of conviction is met 

l;t.= 

Deferred 
' 
i; Adjudications 

~. (Lesson· 
Content) 

official record of jud,ent & conviction; 

official record of plea, verdict & sentence; 
.· . I . 

docket entry from court! records; 

ffi ·al · I · f h · · o ct mmutes or transcnpt o court earmg; 

abstract of conviction rlcord prepared by a 
court or State official; 

any document prepared under the direction of · 

a court indicating a conrtion exists; 

any conviction document maintained by an 
official of a state or fed~ral penal institution. 

Deferred Adjudications 

Deferred adjudications 

Some states allow coilrts to defer further 
proceedings without entering an adjudication 

. I 

of guilt following ·a plea of guilty or nolo 
contendere. 

This allows a defendant to complete 
community supervision, I probation or perform 
some other form of punishment, penalty or 

I 

restriction on the alien's liberty. 

Successful completion of the penalty or 
punishment renders the defendant not 
convicted of any state crime for state purposes. 

But, . the . defendant is conVicted for 
immigration purposes the two prongs of 
INA§ 101(a)(48)(A) ar 
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Lesson 4: Identify What Constitutes a 
· Conviction and Sentence for 
Immigration Purposes 

Deferred ad"µtication example 

• Criminal court defers adjudication of guilt, but ordels delemal1I 
lO seiw 8 year.; pnibalion 

• Conviciion fw immigration purposes since there is: 
• ,.,, admission of guilt 

• Plnba!ion (a restraint on liberty) 

-~-, 

Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 

. Deferred prosecution or pre.trial diversion programs 

• The court will no1 adjudicate guilt, and lllese programs 
generally do not require a defendant plead guilly 

• No conviction for immigration purposes 

• Example: Alien mrested for drug offense gNen Opportunily to 
attend counseling instead of entering plea of guily. Mer 
finishing counseling the charge is dismissed. 
• No tind'lng of QIJill or plea ot guilly so no conviction 

lrL= 

Deferred 
Adjudication 
Example 

(Lesson 
Content) 

·Deferred 
Prosecution or 
Pre-trial 
Diversion 
Programs 

(Lesson 
Content) 

Deferred Adjudication !Example 

Deferred adjudication elample 

The defendant plead~ guilty to attempted 
murder. The Texas criminal court deferred 

I 
adjudication of guilt (withheld adjudication of 
guilt) but ordered defendant to serve 8 years of 
probation. Matter of PJI nu, 22 l&N Dec. 224 . 
(BIA 1998). 

The court's action re~s a. conviction for 
immigration purposes because the deferred 
adju~ication of guilt inJolved an admission of 
guilt plus some restraiht on liberty, meeting 

. I 

the two prongs of INA § 101(a)(48){A){i) and 
(ii). 

Def erred prosecution or pre-trial diversion 
programs 

Deferred prosecution or pre-trial diversion 
programs 

Deferred "prosecution" or "pre-trial 
diversion" programs qat do not require the 
defendant to plead. guilr or the court to make 
any finding of guilt .I. do not constitute a 
conviction for immigration purposes. 

Example: 

An alien who is arrested for a drug offense 
may be given an Jpportunity to attend 
Narc~tics Anonymo~ ~lasses instead of 

entenng ~ plea to the c1nunal charge. . · 

If the alien successfuU completes Narcotics 
Anonymous without in ident, the charges are 
dismissed. 

Result: In this circums 
a conviction for 
because the alien 

ce this offense is not 
igration purposes 

qever plead or was 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 
Deferred prosecution or pre-trial diversion programs 

• Afien arrested ror drug offense and offered an oppollUnily to 
attend counseling. . 

• In order to be in program, court requires entry of a plea of no 
contest to the charge as part of the diversionary agreement. 

• The defendant successfu!tt completes the class, and charges are 
dismissed. . 

• Conviction under INA 

I 

Deferred 
Prosecution or 
Pre-trial 
Diversion 
Programs 

(Lesson 
Content) 

adjudicated or found gttjlty of a crime.· 
. I 

Nevertheless, the unde1ying activities can be 
used in making a discretionary detennination 
or may provide reason !to believe the alien is 
inadmissible under c~frin charges, such as 
drug trafficking. INA §r(•)(2)(C)(i). 

Deferred prosecution or pre-trial diversion 
programs 

Deferred prosecution or pre-trial diversion ' 
programs 

Another Example: 

An alien is arrested forl a drug offense and is 
offered an opportuni11' to attend Narcotics 
Anonymous classes. In order to be accepted 
into the program, th~ court requires the 
defendant to enter a plJa of no contest to the 
charge as part of the diJrionary agreement. 

The defendant succes~fully completes . the 
class, and charges are dismissed. 

Result: this offense is a conviction for 
immigration purposes. There has been a pfoa 
of no contest to the charge . (INA § 
101(a)(48)(A)(i)) and ttlere has been a form of 

·punishment or restraint I on ,liberty imposed in 
the attendance of classes (satisfying INA § 

IOl(a)(48XA)(ii)). I 
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'· Vacated, 
Lesson 4: Identify What Constitutes a. Expunged, 

Conviction and Sentence for· 1i Dismissed 

Immigration Putposes Convictions 

Vacated, expunged. dismissed convictions 

• Key Question: What is the reason for the order vacating, 
ex,ounging, etc.? 

•Vacated on legal merits .. NOT a conviction 

• Constitutional issue, ineffective assistance of counsel, 
failure to advise of immigration consequences 

• Vacated to avoid immigration consequences or to restore state 
rehabilitative rights (such as wting rights HS a corwiction 

·· .. ' _,. ' ·~ ..,.._. -·· ·----.. ···' 

(Lesson 
Content) 

Vacated, expunged, di ~missed convictions 

Vacated. expunged. dismissed convictions 

The reason for the ordJr vacating, dismissing 
or expunging the contiction is the key in 
these situations. If the I conviction is vacated,. 
expunged, set~aside or dismissed it is: 

. I . 

• NOT a conviction if vacated on the 
legal merits [e.g., constitutional issue 
- ineffective assistance of counsel] or 
a procedural d~fect [e.g., failure to 
advise of immi~ation consequences]. 

• IS . a convictioi if vacated for the 
ptirpose of a~oiding. immigration 
consequences [ [avoid deportation 
charge or removal]. 

• IS a convictioi if vacated for the 
purpose of [ restoring state 
rehabilitative rights [e.g., restore civil 
rights (voting) or gun rights]. 

Note: Until re~ealed in 1990, INA 
§241(b)(2) allo}ved a state criminal 
judge to remove the immigration 
consequences lfrom a crime by 
granting a jud~cial recommendation 
against depo~tion. Previously 
granted JRADs l~emain valid even for 
a new removal charge is subsequently 
enacted. Pho~g : Thanh Nguyen v. 
Chertoff, 501 FJd 107 (2d Cir, 
2007)(alien not removable either for 

. conviction of a CIMT or aggravated 
felony based on rape <:;onviction 
relatirig to a fiv .. year .. old child since 
state judge gran ed JRAD). 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Puiposes 
Fmality of a conviction 

• Conviction final when defendant emausts an direct appeals . 
(apj,eais defendant is entiUed to) 

• Right of appeal to state appellate court, but not state supreme 
· court 

• I convicted after pleading guilty, right to appeal is usuall'j waM!d 

• Fmalfty varies by cin:uil - const41 OCC 

I Collateral attacks, appeals of sentence, etc. don't effect finality 

. I 

, Finality of a 
: Conviction 
I 

: (lesson 
; Content) 

Finality of a convictio It 

Finalitv of a conviction 

Note: Please consult with local Office of 
Chief Counsel (OCC) 1needed 

A conviction is final wrn: 
• The alien has exhausted any ''direct 

appeals" to whiJh he is entitled. 
. I 

• Defendants have a right of appeal to a 
state appellate !court, but not to the 

. state sup~eme clurt. . 
The issue of direct a1weals generally anses 
when a person has heed convicted after a trial. 
Usually, a defendant fll wai1ve the right to 
appeal if s/he enters a plea of guilty or no 
contest. 

The issue of finality o~ a conviction varies by 
circuit. Some circuit courts of appeals have 
found that a convictio~ is final regardless of 

I whether appeals have been exhausted or 
waived (1 5

\ 2"d, 5t11, fth, 9th and 10th). See 
Planes v. Holder, 652 FJd 991, 995 (9th Cir. 
2011) (a conviction isl final for immigration 
purposes in spite of any pending appeals as 

• I 

IIRIRA eliminated a direct appeal from the 
I I 

finality rule in its definition of co_nviction); 
Waugh v. Holder, 642 IFJd 1279, 1284 (10th 
Cir. 2011); Montenegr~ v. Ashcroft, 355 F.3d 
1035, 1037 (7th Cir. 2104); see also Puello v. 
Bureau of Citizenship & lmmig. Servs., 511 
F.3d 324, 332 (2d Cir. 2007); Moosa v. INS, 
171F.3d994,1009.(5thCir.1999). 

Compare with Matterf if Cardenas-Abreu, 24 
l&N. Dec. 795 (BIA 2109) (dicta - conviction 

. subject to direct appe4 of right cannot trigger 
deportation proceedin~~ remains the law); See 
Pino v. Landon, 31~ U.S. 901 (1955); 
Paredes v. Att'y Gen. rt U.S., 528 F.3d 196; 
198 (3d Cir. 2008); U:nited States v. Garcia-
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1 • 

Evidence to 

.-------------------...... Provea Lesson 4: Identify What Constitutes a ·. Conviction 
Conviction and Sentence for · 
Immigration Purposes 
Evidence to prove a conviction 

• Oflicicl record of judgmel1I and conviction or official record of 
plea, verdi:I, and sentence 

• Dodld entry lrom COUl1 records 

• Court mnata, transcript or abslract 

• llPf doct.menl or record prepared by cOUl1 indicating cooviction. 

• /Illy document or record (~ lhe convirtial mairdained by a , 
Slate or Federal penal institution.) · 

(lesson 
Content) 

Echaverria, 374 F.3d 440, 445 (6th Cir. 
2004); Matter of Ozko , 191. & N. Dec. 546, 
552 n.7 (BIA 1988). 

"Discretionary appeals," "collateral attacks"· 
or "sentence" challengbs on a conviction do 
not defeat finality. 

Consult .occ if you plan to rely on a 

conviction for which I direct appeals have 

not been exhausted. fee Aguilera-Mon. tero 
· v. Mukasey, 548 F.3d_l~248 (9th Cir. 2008). 
· See Balogun v Attornf!Y General, 425 F.3d 

I 

1356 (11th Cir. 2005) (ruling that the 

pardon provision in I INA 237 does not · 

extend to INA 212). But see Matter of H, 6 
. l&N Dec. 90 (BIA 195~). 

Evidence to prove a cJnviction 

Evidence to rove a coJviction . 

Both the INA and the regulations set out what 
types of documents pr~ve a conviction under 
irnmigratio~ law. The

1

1 statutory provision is 
INA § 240(c)(3)(B), and the regulation is 

• I . • 

found at 8 C.F.R. § 10°1"4 l. 

The statutory and regµIatory. lists are quite 
similar and state that I any . of the following 
documents constitute proof of a conviction: 

• Official record of judgment and 

conviction ! 
• Official record of plea, verdict, and 

sentence 
• Docket entry fr · m court records 

C 
. I • 

• ourt mmutes or transcnpt 
• Court abstract 
• Any document or record prepared by 

the court indica ing a conviction. 
• Any document r recor~ attesting to a 

conviction m~tained by·an. o~ci~ of 
a State or Fe4eral ·penal mst1tution. 

ote: 8 CFR 003.41 d "An other 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 

Pardons 

• INA § 237(a)(2XAXvt1 states that an atien will not be 
deportable undei INA sections: 
• 237(aflXAXi) [aMT). 
• 237(aX2WQ) [ITIJ!liple CMsL 
• 237(a)(2XAXiii) ~ d an agpated lelonyL or 
• 237(aX'lXAX"IY) [h9I speed Oight1 

• ii he or she received a fuD and unconditional pardon by the 
U.S. President or a U.S. state governor 

l;L= 

.. ' 

Pardons 

(Lesson 
!· Content) 

evidence that reasonably indicates the . 
existence of a crlpmnal conviction may 
be admissible 01 evidence thereof."] 

Pardons 

Pardons 

Under INA § 237(a)(21l(A)(vi), an alien will 
not be deportable ~derl INA sections: 

• 237(a)(2)(A)(i) [CIMT]~ 
• 237(a)(2)(A)(ii)l[multiple CIMTs], 
• 237(a)(2)(A)(iii) [conviction of an 

·aggravated felorty], or 
• 237(a)(2)(A)(iv) [high speed flight], 

if the alien, subseqjent to the criminal 
conviction, . has been I granted a full and 
unconditional pardon by the President of the 
United States or by thelGovemor of any State 
in the United States. ~either a legislative nor 
a foreign pardon will lvide relief. 

Note: The pardon proyision does not cure 
deportability other thf n for these offenses 
specified. In other words, a pardon has no 
effect on ~ny other ~ound of deportability, 
including possessi~?I of a . controlled 
substance (INA§ 237(d)(2)(B)(i)) . 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 
Pardons 

• Stalule CIM!ISdeportabiflly, bit in !he majority of cirtuttsa fuD, 
unconditional pardon waives the comparable inadmiss1bllly 
grom as Mlll • 

• The exceptions are the Mnth and EkNenth circutts 

• Foreign pardons have no effect on deportabffi!y or 
inadmissibly 

• Mhourjh ll1ere has been a fuD, U.S. pardon, discretionaly relief 
ma'/ stil be del1ied 

Pardons 

(Lesson 
Content) 

Pardons 

Pardons 

The statutory provisio1' on pardons relates to 
deportability. What effect does a pardon have 
on inadmissibility? 

In the majority of circuits a full and 
unconditional pardon by the . president or a 
governor will waive thb grounds of exclusion 
(i.e., inadmissibility) cdmparable to the listed 
grounds of deportabili~. , 

I . . . 

However, a pardon doef not remove a ground 
of inadmissibility in tlie Ninth and Eleventh 
Circuits .. 

In Aguilera-Montero v. Mukasey.548 F.3d 
I . 

1248 (9th Cir. 2008), the Ninth Circuit Court 
of Appeals upheld thci BIA's determination 
that a full and unco~1 

ditional pardon of a 
cocaine conviction did not waive the ground 
of inadmissibility under INA § 
212(a)(2)(A)(i)(II), · because there was no 
comparable provisio~ in INA § 212 
referenced in INA § 237(a)(2)(A)(vi). . 

In Balogun v. U.S. jltorney General, . 425 
F.3d 1356, 1358 (11th Cir. 2005), the 
Eleventh Circuit Court of Appeals found that 
there was no pardon p~ovision in the grounds 
of inadmissibility, and that therefore an 

I 

inadmissible alien would remain inadmissible 
despite the issuance oft pardon. . 

Foreign pardons do not cure inadmissibility 
or deportability. l . 1 

Even when there has een a presidential or 
. gubernatorial pardon, iscretionary relief may · 
still be denied. 

Consult OCC if yo plan to .rely on a 
·conviction for which direct appeals have 
not been exhausted. See A uilera-Montero 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 

Jwenile deinquency 

• M"ulOIS gereraDy b'ealed as juvri!s in court and aOp.dcated 
~ after corrriling an offense 

• AdjOOicalion of definqueocy is not a criminal conW:lion 

• Read court records careflt/ to see ~the minor was 
~~orwas~asanaduft · 

• tt ~ as an *, the resufl is a criminal cOll\liction despite 
. the defaldant's age 

-~= 

Juvenile 
Delinquency 

(Lesson 
Content) 

v. Mukasey, 548 F.3d ~248 (9th Cir. 2008). 
See Balogun v·Attornf! General, 425 F.3d 
1356 (11th Cir. 200~) (ruling that the 
pardon provision in /INA §237 does not 
extend to INA §212). · But see Matter of H, 6 

• . I 

I&N Dec~ 90(BIA1954). 

Juvenile Delinquency 

Juvenile Delinquency 

Minors who commit criminal offenses are 
usually treated as juvebiles by the ,court and 
therefore are not convlicted of a crime, but 
instead adjudicated delfuquent. 

. . I . . . 
The· records of the ~ourt proceeding will 
generally contain mar~gs indicating that the 
proceeding was relating to a 'juvenile" and 
typically will referenc~ . that th~. person has 
been "adjudicated delJ.uent" pursuant to that 

· state's juvenile delUtquency statutes. A 
foreign offense that woWd constitute an act of 
juvenile delinquency under the Federal 
Juvenile Delinquency !Act is not a criminal 
conviction for immigrJtion purp~ses. Matter 
of De La Nues, 18 l&N Dec. 140 (BIA 1981) 

Conviction of a minor, an alien under age 18, 
as an adult is a convl' ction for immigration 
purposes, i.e. a minor who was tried as an 
adult. In such case, the minor will have been 
convicted under the s 1 e statutory provision 
as an adult offender. 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Putposes 

INA § 101(aX48XBl ·Sentence and term of imprisonment 

•Slilll!lll: 
• 'Any reference to a term of imprisonment or a sentence with 

respect to an offense is deemed to include the period of 
incarceration or confinement ordered by a cowt of law 
regardless of any suspension of the imposilion or execution 
of tllal imprisonment or sentence in whole or in part.' 

Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Putposes 
Suspended sentences and resentencing 

• A sentence to confinement counts as a sentence for 
Dnmigra1ion purposes: 
• Even l imposition or execution at the criminal sentence is 

suspended, and 
• Even ~the individual does 1111 actual>/ serw the time 

• Resentencing by the crimina1 court is ElfedNe to change the 
(ellJth of sentence 

Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 
Suspended sentences and resenteocing 

• The reason that a court chafv!s a dthndanl's sentellCe is 
inelewnt 

• U the court resentences the defendanl, then only the new 
sentence am be used for immigration purposes 

• Typically seen when the alien is convicted of an offense that is 
an aggravated felony requiring a ~of 1 year or~ 
• Resententing to less than a year means the defendant is no 

longer convicted of an aggr.wa!ed felony 

ta..=.. 

INA§ 
. 101(a)(48)(B)­

Sentence and 
Term of 
Imprisonment 

Suspended 
Sentences and 
·Resentencing 

•. suspended 
, Sentences and 
· Resentencing 

INA§ 101(a)(48)(A)- s~mtence and term of 
imprisonment 

· INA & 10Ha)(48)(B) - ;entence and term of 
imprisonment 

"Any reference to a teriln. of imprisonment or . 
a sentence with respect to an offense is 
deemed to include the ~eriod of inc~ceration 
or confinement ordered by a court of law 
regardless of any suspe+ion of the imposition 
or execution of that imprisonment or sentence 

I 
in whole or in part." INt § 10l(a)(48)(B). 

Suspended sentences ~nd resentencing 
I Sus ended sentences and resentencin 

A sentence to confihement counts as · a 
I . 

sentence for immigra~on purposes, even if 
imposition or executi0n of the sentence is 
suspended, and even ff the individual does 
not actually serve the time. 

Resentencing by the criminal court to a 
period of less than one year is effective to 
remove the alien froi an aggravated felony 
classification r~quirin a sentence of a year 
ormore. · 

Suspended sentences knd resentencing 

Suspended sentences ~d resentencing 

Unlike the situation Jhen a court vacates a 
conviction, the ~eason 1 or the modification of 
sentence or resentenc' g is irrelevant. 

If an alien criminal de endant is successful in 
requesting the court modify the criminal 
sentence, then it is nly the new sentence 
that can be used for · · gration purposes. 

This is most typicall seen with respect to 
various aggravated elony provisions that 
have a minimum sen ence required in order 
to be considered an a . avated felon e. ., a 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 
Suspended sentences and resentencing 

• Defendant comicted d 1ug1aiy· end sentenced to lllo yem' 
impisonmtl1t. 

• Asks cowl ID modift sentence or resentence, eXjlaining that he will be 
lemtMd as an agptaled felan othetwise. 

• Court msentences 1119 lllll'llhs: He is no longer' an 39!J""1led felan 
undel INA § 101(aX4JXG) as since now sentenced to less than 1 yeat. 

• Court vacatss COlllicticl1: Still aJlllricted dull to Iha reason fol onlef 
waiting. Slill an agptaled ftlon. 

/ 

Suspended 
sentences and 

•· resentencing 

crime of violence, r· urglary, theft, and 
others)~· 

If an alien convicted o~ one of these offenses 
is resentenced to a terrp. of imprisonment of 
less than one year, his dr her conviction is no 

I . 
longer considered to le for an aggravated 
felony. 

However, a probation I iolation could result 
in an increased sentence that counts for 

. immigration purposes. 

Suspended sentences and resentencing 

Suspended sentences Jd resentencing 

Examples: 

An alien criminal defendant is convicted of 
. I . 

burglary and is sentenced to two years' 
imprisonment. While I serving the sentence, 
the defendant asks the court to modify the 
sentence or resentencd him, explaining that 
he will be removed J an aggravated felon 
otherwise. 

If the criminal court resentences him to 9 
months' imprisonment then the defendant 

I . 

has no longer been sentenced to a term of 
imprisonment of at Iea!st one year, and is no 
longer an aggravated [felon pursuant to INA 

, § 101(a)(43)(G). It does not matter that the 
purpose of the resente~cing was to avoid the 
• • • I . 
nnnugrat1on consequeres. 

The same alien, instead of asking the court to 
modify his sentence, J seeks to vacate the 
conviction because he Jwill be removed as an 
aggravated felon. 'e court vacates the 
conviction. In that ase, the alien is still · 
convicted of an aggr vated felony, because 
the conviction had b en vacated with the 
purpose of avoid· g the immigration 
consequence. 

Because issues of sen~encin , re-sentencin , 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 

Consecutive, concurrent and indelerminale sentences 

• Sentences seried cOl1Currerlll'f- count the longer sentence 

• Example; 

•A defendant is convicted of two counts of robbery, and is 
sentenced to 2 years for one count and 3 years for the other 
to be served concurrently. 

• The overall sentence is counted as 3 years, which is the 
longer sentence imposed. 

1=5=~ 

Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Purposes 
Consecutive, concurrent and indE!erminale sentences 

• Senlellces seived consecimely- add aO the sentences 
togelher 

• &ample: Defendant ton'licted of two counts of robbery, and is 
ordered to serve 2 years ilrlf"isomert foroneeount and 3 
years n 11pi isolu 11ent on the other coum, to be seMd · 
consecutively. 

• The delendanl must serve the sentence of one count before 
begilning to serve the other, so the total period of 
imprisonment ordered is 5 years. 

Consecutive, 
Concurrent and 
Indeterminate 
Sentences 

' Consecutive, 
.: Concurrent and 

Indeterminate 
Sentences 

(Lesson Content) 

and vacating convi tions can be very 
technical, consultatio with the USCIS 
Office of the Chief Co sel is recommended. 
Consecutive, concurrf nt and 
indeterminate sentences 

C . · I d · d · onsecuttve, concurrent an m etermmate 

sentences j 
If sentences are serv 

1
d concurrently, count 

the longer sentence, because the sentences 
are being served at the same time, and the 
shorter sentence will ~e completed while the 
person is still serving the longer sentence. 

Example: A defen~t is convicted of two 
counts of robbery, and is sentenced to 2 
years for one count add 3 years for the other 
to be served concufrently. The overall 
sentence is counted J 3 years, which is the 
longer sentence impos~d. 
. . . I 

Consecutive, concu~ent and 
indeterminate sentences 

Consecutive. · concurrlnt and indeterminate 
sentences 

If sentences are served consecutively, add all 
the sentences together J because the defendant 
is required to satisf)f one sentence before 
beginning to .serve .the other sentence. 

Example: A defendarit is convicted of two 
counts of robbery, and is ordered to serve 2 
years imprisonment for one count and 3 
years imprisonment ob the other count, to be 
served consecutively.J The defendant must 
serve the sentence of one count before 
beginning to serve e other, so the total 
eriod of im risonme t ordered is 5 ears. 
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Lesson 4: Identify What Constitutes a 
Conviction and Sentence for 
Immigration Putposes 

Consecutive, concurrent in! indeterminate sentences 

• lrKlelermirae sentence is cOIJl'lled as the maxirmm llllOll1 of 
time the person could be required to serve Wider a sentence 
imposed by the µ!ge. 

• Example: A defendaJt is ordered to serve an indelemWle 
sentence of belween 3 an.18 years. This is cDlll1ed as a term 
of imprisomlent of 8 years. 

• h!elerrnilate sentence is when the ~ sets a range • not 
the same as the maidnunsenli!l1cetta could be imposed. 

-~= 

Closing 

Consecutive, 
Concurrent and 
lndetenninate 
Sentences 

Consecutive, concurr~nt and 
' d t ' I m e ermmate senten "es 

Consecutive concurre 1t and indeterminate 
sentences 

Summary 
and Lesson 
Debrief 

An indeterminate sentence is counted as the 
maximuni amount of f time the person could 
be required to se1e under a sentence 
imposed by the judge. 

I 

Example: A defend~t is convicted of 
robbery and is o~dered to serve an 
indeterminate sentenc~ of between 3 and 8 

Thi . I d f years. s is coµnte as a term o 
imprisonment of 8 ye~. 

I 

I 

I 

Note: an indetermin~te sentence is not the 
same as the maximum sentence that could be 
imposed for an offense under a criminal 

I 

statute. An indet ermf nat e sentence is when 
the judge sentences that particular defendant 
to a range of time to ~e imprisoned (and then 
release is generally d~t ermined based on the 
defendant's behavio~ and rehabilitation 
while incarcerated). ! 

' 

An alien seeking admission to the United States, whether 
as a nonimmigrant or as an immigrant, or as one seeking 
a benefit such as adjustment of status to that of lawful 
permanent resident, must demonstrate that s/he is 
admissible to the United States. Grounds of 
inadmissibility are found ~t INA § 212. In contrast, an 
alien who has already been admitted to the United States 
can become subject to rembval ifs/he commits one of the 
deportable offenses listed ip INA§ 237. 

I 

I 
The determination of ether to use a ground of 
inadmissibility or ground of deportability depends on 
whether the benefit a plication being adjudicated 
requires the applicant to rove admissibility. If so, then 
the grounds of INA § 212 e applied. 

If the a lication is denie , then a determination is made 
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1-·---··­

I 
I 

I 

I 
I 

I 
l 
i 
i 

I 

'.,. 

whether ornot the alien has been' admitted to the United I 

States. An alien.who h~~{PartC:d while.unde~ a grant of! 
· advance parole is an arn~g· alien an.d is subject to any : 
groµnds of inadmissibility ilnder INA § 212. An alien 
who· has been admitted t · the United· States under a 
nonimmigrant or immigraht . classification, but whose 
application for a benefit hlts been denied, is subject to . I . . 
grounds of deportability un~er INA§ 237. The procedure 1 

for the issuance of a· charging document (Form I-862) is ! 

covered iD. the "NTA c$otices to Appear) course. 
Remember that an alien who is present in the United 
States without having bedn inspected and admitted is 
subject grounds of inadmis~ibility under INA§ 212, and 
specifically under INA§ 2fa(a)(6)(A)(i). · 

Even if an alien is 4ble or deportable, s/he may i 
be eligible to apply for 

1

a waiver of that . ground of 
1 

inadmissibility or deportab~lity. Most. waiver .applications 1
j 

are .filed on the Form I-60lj, although an application by a 
refugee for a waiver of ifadmissibility is .. filed on the I 

Form I-602. Most waiv~rs. are also discretionary in 
1

1 

nature. Even if an alien 'is statutorily eligible for the i 
I ' waiver, s/he must: demof.tiate that s/he warrants a I 

· favorable exercise of discretion. . . · I 
I 
I 

! 

J 
!.-,~~~~~~~~~~~~~~~~~~~~~~~~~-+-~~~~~~~~--

! Level 1 This is done via Learning Edge' BASIC course page. 
I · Evaluation · 
I 
I 
i 

Homework· 

Assess 
Performance 

Participant 
·References 

None.· .; 

; 
I 
I 

• Through Exarnihation(s) in BASIC l 

Instru
. . 1 . . . , I 

• ctor can r~view participants . 

1

1 

understanding through knowledge 
check/reviewe: ercises (next section, part 2) 

I 

lnimigration Law Handboc k I 

I 
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Review Exercises 

Lab #1: INTRODUCTION AND INADMISSIBILITY GROUNDS 

1. List three situations where an alien is "seeking admission" and the.INA§ 212 
groun.ds are applied. · 

•!• Alien is seeking admission as an arriving alien at a port of fntry (alien is outside 
the U.S.; includes alien paroled into the U.S., asylee, refugee) . 

•!• Alien is seeking admission when applying for adjustment ~f status (alien is· inside 

• ·thAI~ u.~.) kin dmi. · · · h · th us ·th [ · · d •.• 1en 1s see g a ss1on w en present m e . . wi out inspection an 
admission or parole (alien is inside the U.S.) 

2. If an alien's last arrival was not an admission into the U.S. under what section of· 
law is the alien's charge of removability on the Notice to Arpear? 

•!• Under INA§ 212 since the alien was not admitted to the U.S. on the last arrival 

3. Who is required to undergo a medical exam? 

•!• Immigrant visa applicants 
•!• Refugees applying for admission under INA § 207 
•!• Applicants for adjustment of status 
•!• K and V nonimmigrant visa applicants 
•!• Other applicants for admission if there is a reason to believe thatthe applicant 

may be inadmissible on health-related grounds 

inadmissible. · 
4. True or False. All Class A and B medical conditions rendlr an alien 

•!• False. Only a Class A certificate renders an alien in~dmis ible on health-related 
grounds 

S. Who is required to meet vacchiation requirements? 

•!• Any alien seeking admission as an immigrant or an applic t for adjustment of 
status (for applications filed on or after 9/30/96) 
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6. For an alien to be inadmissible under I~A § 212(a)(2)(A)(i)(I), the alien may be 
convicted of the offense, admit having committed the offen,e, or admit 
committing acts constituting the essential elements of the offense. If an officer 
relies upon the alie._ admitting having committed acts cons~tuting the essential 
elements of the offense, what steps or procedures must be completed? 

•!•. Officer must read the offense language from the criminal statute 
•!• Officer must explain the language in common terms to the alien 
•!• · Alien must admit to each of the elements of the offense 
•!• Alien's admission must be knowing and voluntary 
•!• Sworn statement is recommended 

7. If an alien's offense meets the "petty offense" exception fo~ a CIMT, the alien is 
·not considered inadmissible. List the three elements that an alien's offense must 

I 

satisfy for the "petty offense" exception to apply under INA § 
212(a)(2)(A)(ii)(II): ' 

•!• Alien has committed only one CIMT 
•!• The maximum penalty possible for the offense did not exceed one year 

imprisonment · J · 

•!• The alien was not sentenced to more than 6 months' confiriement, regardless of 
whether the alien served any time 

8. Is an alien inadmissible under INA§ 212(a)(2)(A)(i)(II) for, having committed 
any offense relating to a drug conviction? Explain. 

•!•. Yes, any drug offense renders the alien fuadmissible unde~ INA § · 
212(a)(2)(A)(i)(II), but the alien may be able to apply for a waiver under INA§ 
212(h) if the offense involves only one offense for simple possession· of 30 grams 
or less of marijuana. 

9. Is an alien inadmissible under any of the following- INA § 212(a)(6)(C)(i), 
(6)(C)(ii) or (7)(A)(i)(I) for makhig a false claim to U.S. ci enship at the port of 
entry on September 29, 1996? Explain. 

•!• Inadmissible under INA§ 212(a)(6)(C)(i) for fraud or wil 
a material fact because the false claim was made to a gove 
purpose of obtaining an immigration benefit 

misrepresentation of 
ent official for the 
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•!• Inadmissible under INA§ 212(a)(7)(A)(i)(I) as an intending immigrant who is not 
in possession of a valid.immigrant visa (all aliens preswnetl to be immigrants 
unless they can establish a valid nonimmigrant purpose) [ 

•!• Not inadmissible under INA§ 212(a)(6)(C)(ii) because th~t false claim to 
citizenship provision only applies to statements made on or after 9/30/96 

10. Is an alien inadmissible under INA§§ 212(a)(6)(C)(i) or 21b(a)(6)(C)(ii) for 
I 

making a false claim to U.S. citizenship when the alien applied for driver's 
license on September 30, 1996? Explain. 

I 

•!• ·Inadmissible under INA§ 212(a)(6)(C)(ii) only, because tne false claim to 
citizenship was made in order to obtain a State benefit on 6r after 9/30/96. Note 
that there is no waiver available for this ground of inadmiskibility. 

11. True or False! An alien who is convicted of aggravated assault with a deadly 
weapon and is sentenced to 1.5 years in jail is inadmissible under INA § 
212( a )(2)(A)(i)(I). 

•!• True; no exceptions apply, but a waiver may be available wider INA§ 212(h) 

· 12. True or False. An alien who. has legally worked as .a prostitute in her home 
country for the past 3 years and is applying for adjustment of status is 
inadmissible under INA§ 212(a)(2)(D)(i). 

•!• True, although a waiver wider INA§ 212(h) may be available 

13. The waiver under INA§ 212(h)(l) waives which five inadmissibility grounds? 

•:• INA§ 212(a)(2)(A)(i)(I) --c CIMT 
•!• INA§ 212(a)(2)(A)(i)(II)- only for one simple possession of 30 grams or less of 

marijuana 
•!• INA§ 212(a)(2)(B)- multiple convictions · 
•!• INA§ 212(a)(2)(D)-prostitution, proceeds from prostitu ion and commercialized 

vice 
•!• INA§ 212(a)(2)(E)- asserted immunity from prosecutio 

14. An alien convicted for sale of marijuana is inadmissible u der three possible 
grounds of inadmissibility. What are they? 
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•:• INA§ 212(a)(2)(A)(i)(I)- CIMT 
•:• INA § 212(a)(2)(A)(i)(II) - controlled substance offense 
•:• INA§ 212(a)(2)(C}- reason to believe the alien is a drug afficker 

15. True or False. An alien ~ho voted in the Presidential elec1on of November 1996 
is inadmissible under INA § 212(a)(10)(D)(i). · 

+ True, unless the exception under INA§ 212(a)(IO)(D)(ii) rplies 

16. What factors can be considered in determining whether an alien is inadmissible 
as a public charge under INA§ 212(a)(4)? 

•:• Age, health, family status, assets, resources, financial statuS, education, skills 

17. True or False. All aliens seeking admission .or applY,ing f J adjnstment of status ' 
are subject to the public charge ground of inadmissibility tlnder INA§ 212(a)(4). 

•:• False [Note to Instructor: Please see. section above regarffi1g aliens for which 
public charge ground may not apply. Example: Refugees, Asylees]. 

18. True or False. An alien who arrives and is present in the United States by 
coming through the port of entry at 2 a.m. when the port i~ closed without any · 
inspectors present is subject to inadmissibility un~er INA§ 212(a)(6)(A)(i). · 

•:• True [Note to Instructor: Please see section above regarding INA § 212(a)(6)(A)] 

19. An alien who smuggles or assists in smuggling aliens into t~e U.S. is inadmissible 
under INA§ 212(a)(6)(E)(i). The alien is eligible to apply ~or a waiver under 
INA§ 212(d)(ll) if the alien has smuggled which·qualifyin relatives? 

) 

•:• Parent, spouse, son or daughter, and no other individual. xample: if the alien 
smuggled his spouse, but also smuggled his brother; then e is not eligible to · 
apply for the waiver. 

20. An alien who is a VA WA self-petitioner is applying for ad ustment of status, but 
is inadmissible and needs a waiver under INA § 212(i). at elements must the 
applicant satisfy to be granted this waiver? 
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.•:• The applicant must establish extreme hardship to him/herself, any United States 
citizen, lawful pennanent resident, or qualified alien chil~en, or parents, and 
must show that s/he warrants a favorable exercise of discretion 

21. An alien who is an immediate relative of a U.S. citizen is a~plying for adjustment 
of status, but is inadmissible and needs a waiver under INA § 212(i). What 
elements must the applicant satisfy to be granted this waiv~r? . · 

•> Applicant ~ust establish extreme hardship to spouse or lnt (children do not 
count), and thats/he warrants a favorable exercise of discrbtion 

22. List the three different bases for a waiver under INA § 212(h) and describe them 
briefly. 

•!• INA§ 212(h)(l)(A) waives INA§ 212(a)(2)(D)(i), (ii), or any other offense 
waivable under INA§ 212(h) if more than 15 years have pbsed since the offense 
and the alien demonstrates rehabilitation, no threat to safefy/security, and that it is 
warranted as a matter of discretion ·I 

•!• INA§ 212(h)(l)(B) requires that the applicant have a qualifying relative (parent, 
spouse or child who is a USC or LPR), extreme hardship, <ind that a favorable 
exercise of discretion is warranted I 

•!• INA§ 212(h)(l)(C) is for a VAWA applicant who must simply demonstrate that a 
favorable exercise of discretion is warranted 

23. Is there a waiver or exception for an alien who is inadmissible under INA § 
212(a)(9)(A)? Explain. 

•!• INA§ 212(a)(9)(A)(iii) provides an exception to the bars of inadmissibility ifthe 
person has obtaine.d consent to reapply for admission to thb United States after 
removal (Fonn 1-212) 

24. Is there any waiver or other form of relief for an alien who is inadmissible under 
INA§ 212(a)(9)(B)? Explain. · 

•!• INA§ 212(a)(9)(B)(v) provides a waiver for unlawful pre ence, and the alien 
must demonstrate extreme hardship to a USC/LPR parent r spouse and that a 
favorable exercise of d~scretion is warranted 

25. Is there any waiver or other form of relief for an alien wh is inadmissible under 
INA § 212(a)(9)(C)? Explain. 

Page 1164 

668 

AILA Doc. No. 15082634. (Posted 8/26/15)



. I' 

•!• INA§ 212(a)(9)(C)(ii) provides an exception to the penn , ent bar. Once the 
\ 

alien has waited 10 years after the date of last departure fr m the United States, 
s/he may file a Fonn 1-212 from outside the United States to request pennission to. 
reapply for admission. 

LAB #2: DEPORT ABILITY GROUNDS AND CONVICTIONS 

1. When is an alien subject to grounds of deportability undeli INA § 237? 

•!• When the alien has been admitted to the United States and thereafter becomes 
ineligible for classification given, commits an offense that renders him/her 
deportable, or was not entitled to the classification given at the time of admission 

2. List the three stalutory elements to satisfy a fmding of deplrtahility under INA § 
237(a)(2)(A)(i) for conviction of a crime involving moral tJrpitude. .· 

•!• Conviction 
•!• Offense committed within 5 years of admission (10 years iJf admitted under INA§ 

245(j) relating to infonnants) · . I 
•!• Po~sible sentence for the offense (regardless of actual sentence) was at least one 

year 

3. True or False. An alien who has been convicted of one dlg offense is alWays 
deportable under INA§ 237(a)(2)(B)(i). 

•!• False, an alien.who has been convicted of one offense for simple possession of 30 
, I 

grams or less of marijuana for personal use is not deportable 

4. Is an alien deportable under INA§ 237(a)(2)(B)(i) for a s~le drug conviction 
where the charge is "Possession of less than 2 pounds of mitrijuana?" 

•!• Only if the government (ICE in removal proceedings) is a le to establish the 
amount of marijuana was more than 30 grams 

5. Is an alien deportable for false claim to U.S. citizenship if t e claim was made on 
September 29, 1996 to obtain a state driver's license? 

•!• No, the provision only applies ifthe claim was.made on 9/ 0196 or later 

· 6. An alien was admitted as an immigrant last month. Yeste day, the alien assisted 
his brother-in~law, sister and mother to enterthe U.S. nea the Arizona border. 
Is the immigrant subject to deportability under INA§ 237 a)(l)(E)(i)? 
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•:• Yes [Note: He is not eligible for a waiver because the waiver applies only to an 
alien's spouse, parent, son or daughter]. l 

7. An alien was admitted at the port of entry as an immigran spouse of a U.S. 
citizen, but at the time of her admission she was married tJ another man. What 
are the possible charges of deportability? 

•:• · INA§ 237(a)(l)(A)- 212(a)(6)(C)(i) [fraud/willful misrepresentation] 
•!• INA§ 237(a)(l)(A) 212(a)(7)(A)(i)(I) [not in possessioJ of a valid immigrant 

visa] . · I 

•:• INA§ 237(a)(l)(A)- 212(a)(l O)(A) .[practicing polygamy~ No. Under 
immigration law her prior marriage. rendered the marriage to the USC invalid] 

•!• INA§ 237(a)(l)(G)-if it can be established that alien ~ail~d. to fulfill the marital 
agreement 

8. An alien was admitted on a B-2 visitor's visa and overstayed the time authorized 
on the 1-94. What is the applicable ground of deportabili~.? . 

•:• INA§ 237(a)(l)(B) [overstay] 

9. AD alien admitted as an F-1 student dropped out of school after one week and 
began working. What is the applicable ground of deporta1

1 

ility? . 

•:• INA§ 237(a)(l)(C) [violated conditions of admission] · 

10. An alien was convicted for sale and transportation of mari~uana within 4 years 
of his last admission to the United States. The possible sentence was 1-5 years' 

I 

imprisonment, but the alien was sentenced to 6 months in jail. What is/are the 
applicable ground(s) of deportability? . 

•!• INA§ 237(a)(2)(A)(i) - CIMT [drug trafficking is a CIM'I!] 
•:• INA§ 237(a)(2)(A)(iii)-INA § 101(a)(43)(B)-aggravat~d felon as drug 

trafficker I 

•!• INA§ 237(a)(2)(B)(i)- controlled substance offense conlction 

11. An alien voted in the Presidential election of November 1996. What are the 
. applicable grounds of deportability? 

•:• INA§ 237(a)(6)-unlawful voting, although an exception ould apply 
•!• INA § 237(a)(3)(D) - false claim to U.S. citizenship (poss ble if on or after 
m~ . 

12. An alien has hyo convictions for petty theft arid is. sentence to 5 months in jail 
and 1 year probation on the second conviction. What is th ground of 
deportability? 
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•!• INA § 237(a)(2)(A)(ii) - multiple CIMTs 

13. List at least two grounds of deportability that have no co arable 
inadmissibility ground. 

•!• INA§ 237(a)(2){A){iii)- aggravated felony conviction 
•!• INA§ 237(a)(2)(C)- fireanns conviction 

14. To charge a ground of deportability under IN~ § 237(a)(2)(A)(iii), what other . 
statute must be referenced in the Notice to Appear? 

•!• INA§ 101(a)(43), noting the specific subsection involved; e.g., 101(a)(43){B)­
drug trafficking 

15. An alien is deportable under INA§ 237(a)(2)(E)(i) for a crime of domestic 
violence if the conviction is after September 30, 1996. Whrl must be the victim in 
these crimes? 

•!• Victim can be a current or former spouse, one who shares a child in common, or 
cohabits as a spouse, an individual who is cohabiting with oti has cohabited with the 
perpetrator as a spouse, an individual similarly situated to a spouse of the 
perpetrator under the domestic or family violence laws of thJ jurisdiction where the 
offense occurs, or any other individual who is protected frotrl the perpetrator's acts 
under the domestic or family violence laws of the United Sta~es or any State, Indian 
tribal government, or unit of local government. 

16. Which of the following is a "conviction" for immigration purposes? 

a. Formal judgment of"guilt" entered by.a courf-Yes 
b. "Deferred prosecution" where the defendant is not required to plea - No 
c. Conviction vacated due to failure to advise of immigration :consequences - No 
d. Conviction vacated to avoid immigration consequences - Yes 
e. Conviction vacated for rehabilitative purposes - Yes I 

f. "Adjudication" withheld but·with a plea of guilcy and 1 year probation - Yes 
g. Conviction vacated for ineffective assistance of counsel - ~o 

17. What is a sentence for immigration purposes? 

T~e or False: 

a. An alien has his criminal reduced from 1.5 years to 3 4 days. For 
immigration purposes bis sentence is still 1.5 years. T e or False. 
False 
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· b. An alien is sentenced to probation. He violates probation and is sentenced 
to 2 years iJi jail. For immigration purposes his sente ce is still probation. 
True or False. 
False 

What is a sentence for immigration purposes? 

c~ An alien is sentenced to 2.5 years for possession of n rcotics and 3 years 
for arson, to be served consecutively. For immigration p~oses.his sentence is 
5.5 years. Note: However, on an NT A, each count would pe a separate . . · 
removable offense referencing the tenn of imprisonment for the respective count. 

d. An alien i.s sentenced to 6 months for petty theft and 7 months for sexual 
assault, to be served concurrently. For immigration Pur:ROSes his sentence is 7 
months. Note: ~owever, on an ~T ~' each count would b9 a. separate removable 
offense referencmg the tenn ofunpnsonmentfor the respective count. 

,_ 
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