FOIA Reveals EOIR’s Failed Plan for Fixing the Immigration Court Backlog

February 21, 2019
Contact: Laura Lynch (llynch@aila.org) *

On December 19, 2018, AILA and the American Immigration Council obtained a partially redacted
memorandum through the Freedom of Information Act (FOIA), entitled the Executive Office for
Immigration Review’s (EOIR) Strategic Caseload Reduction Plan (hereinafter “EOIR’s plan”). EOIR’s
plan, which was approved by the Deputy Attorney General for the Department of Justice (DOJ) on October
31, 2017,2 states that the overarching goal was “to significantly reduce the case backlog by 2020.” 2 In the
following months, DOJ and EOIR implemented the plan by rolling out several policy initiatives, including
multiple precedent-setting opinions issued by then-Attorney General (AG) Jeff Sessions.

Contrary to EOIR’s stated goals, the administration’s policies have contributed to an increase in the court
backlog which exceeded 820,000 cases at the end of 2018.* This constitutes a 25 percent increase in the
backlog since the introduction of EOIR’s plan.® For example, the October 2017 memorandum reveals that
EOIR warned DOJ that the Department of Homeland Security’s (DHS) potential activation of almost
350,000 low priority cases or cases that were not ready to be adjudicated could balloon the backlog.®
Nonetheless, then-AG Sessions ignored these concerns and issued a decision that essentially stripped
immigration judges (1Js) of their ability to administratively close cases and compelled IJs to reopen
previously closed cases at Immigrations Customs Enforcement’s (ICE) request.’

The policies EOIR implemented as part of this backlog reduction plan have severely undermined the due
process and integrity of the immigration court system. EOIR has placed enormous pressure on 1Js by setting
strict case quotas on and restricting their ability to manage their dockets more efficiently. This approach
treats the complex process of judging like an assembly line and makes it more likely that judges will not
give asylum seekers and others appearing before the courts enough time to gather evidence to support their
claims. People appearing before the courts will also have less time to find legal counsel, which has been
shown to be a critical, if not the single most important factor, in determining whether an asylum seeker is
able to prove eligibility for legal protection.

The foundational purpose of any court system must be to ensure its decisions are rendered fairly, consistent
with the law and the Constitution’s guarantee of due process. Efforts to improve efficiency are also
important but cannot be implemented at the expense of these fundamental principles. EOIR’s plan has not
only failed to reduce the backlog but has eroded the court’s ability to ensure due process. Furthermore,
EOIR’s plan demonstrates the enormous power DOJ exerts over the immigration court system. Until
Congress creates an immigration court that is separate and independent from DQOJ, those appearing before
the court will be confronted with a flawed system that is severely compromised in its ability to ensure fair
and consistent adjudications.

I. Background on EOIR’s Inherently Flawed Structure

The U.S. immigration court system suffers from profound structural problems that have severely eroded
both its capacity to deliver just and fair decisions in a timely manner and public confidence in the system
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itself.8 Unlike other judicial bodies, the immigration courts lack independence from the Executive Branch.
The immigration courts are administered by EOIR, which is housed within DOJ — the same agency that
prosecutes immigration cases at the federal level. This inherent conflict of interest is made worse by the
fact that IJs are not classified as judges but as government attorneys, a classification that fails to recognize
the significance of their judicial duties and puts them under the control of the AG, the chief prosecutor in
immigration cases. The current administration has taken advantage of the court’s structural flaws,
introducing numerous policies -- including EOIR’s plan -- that dramatically reshape federal immigration
law and undermine due process in immigration court proceedings.

II. Policies Identified in EOIR’s Plan
Administrative Closure

Stated Policy Goal: To reduce the case backlog and maximize docket efficiency, EOIR’s plan called
for the strengthening of EOIR and DHS interagency cooperation.® EOIR’s plan advised DOJ that
“any burst of case initiation by a DHS component could seriously compromise EOIR’s ability to
address its caseload and greatly exacerbate the current state of the backlog.”’

Reality: Despite EOIR’s warning, then-AG Sessions issued a precedent decision in Matter of Castro
Tum,* which contributed to a rise in the case backlog. This decision severely restricts a judge’s
ability to schedule and prioritize their cases, otherwise known as “administrative closure” and even
compels IJs to reopen previously closed cases at ICE’s request.*?

Administrative closure is a procedural tool that 1Js and the BIA use to temporarily halt removal
proceedings by transferring a case from active to inactive status on a court's docket. This tool is
particularly useful in situations where 1Js cannot complete the case until action is taken by USCIS or
another DHS component, state courts and other authorities. Prior to the issuance of Matter of Castro Tum,
numerous organizations, including the judges themselves, warned DQOJ that stripping IJs of the ability to
utilize this docket management tool “will result in an enormous increase in our already massive backlog
of cases.”®® In fact, an EOIR-commissioned report identified administrative closure as a helpful tool to
control the caseload and recommended that EOIR work with DHS to implement a policy to
administratively close cases awaiting adjudication in other agencies or courts.'*

Nonetheless, the former AG issued Matter of Castro Tum?®® sharply curtailing 1Js’ ability to
administratively close cases. The decision even called for cases that were previously administratively
closed cases to be put back on the active immigration court dockets.'® In August 2018, ICE directed its
attorneys to file motions to recalendar “all cases that were previously administratively closed...” with
limited exceptions—potentially adding a total of 355,835 cases immediately onto the immigration court
docket.!” Three months later, ICE had already moved to recalendar 8,000 cases that had previously
been administratively closed, contributing to the bloated immigration court case backlog.*® In response,
members of Congress sent a letter to DOJ and DHS outlining their concerns about ICE’s plans to
recalendar potentially hundreds of thousands of administratively closed cases, further clogging the
system and delaying and denying justice to the individuals within it.*°

Quotas and Deadlines

Stated Policy Goal: To expedite adjudications, EOIR’s plan calls for the development of caseload
management goals and benchmarks.

Reality: EOIR imposed unprecedented case completion quotas and deadlines on 1Js, that pressure
judges to complete cases rapidly at the expense of balanced, well-reasoned judgment.?
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At the time EOIR’s plan was issued, EOIR’s collective bargaining agreement with the National
Association of Immigration Judges (NAIJ) prohibited “the use of any type of performance metrics in
evaluating an 1J’s performance.”? Despite opposition from NAIJ,2 DOJ and EOIR imposed case
completion gquotas and time-based deadlines on ls, tying their individual performance reviews to the
number of cases they complete.?* Among other requirements, IJs must complete 700 removal cases in the
next year or risk losing their jobs.?® Disturbingly, DOJ unveiled new software, resembling a “speedometer
on a car” employed to track the completion of 1Js’ cases.?

Sample Image of “IJ Performance Data Dashboard”

Clearance Rate FY 2018

~ —_—

Clearance Rate = 79%

(Source: Vice News)?’

AILA, the American Immigration Council, and other legal organizations and scholars oppose the quotas
that have been described by the NAIJ as a “death knell for judicial independence.”® The purported
argument for these policies is that it will speed the process up for the judges. However, applying this kind
of blunt instrument will compel judges to rush through decisions and may compromise a respondent’s
right to due process and a fair hearing. Given that most respondents do not speak English as their primary
language, a strict time frame for completion of cases interferes with a judge’s ability to assure that a
person’s right to examine and present evidence is respected.?

These policies also impact asylum seekers, who may need more time to gather evidence that is hard to
obtain from their countries of origin, as well as unrepresented individuals, who may need more time to
obtain an attorney. The Association of Pro Bono Counsel explained that the imposition of case completion
quotas and deadlines “will inevitably reduce our ability to provide pro bono representation to immigrants
in need of counsel.”® Unrepresented people often face hurdles in court that can cause case delays, and
scholars have concluded that immigrants with attorneys fare better at every stage of the court process.!
Furthermore, these policies compel 1Js to rush through decisions may result in errors which will lead to
an increase in appeals and federal litigation, further slowing down the process.

Continuances

Stated Policy Goal: To “streamline current immigration proceedings”®? and “process cases more
efficiently,”®® EOIR’s plan called for changes in the use of continuances in immigration court.®

Reality: The restrictions DOJ and EOIR placed on the use of continuances make it far more difficult
for immigrants to obtain counsel and interfere with judges’ ability to use their own discretion in
each case.

EOIR and DOJ introduced policies that pressure judges to deny more continuances at the expense of due
process. In July 2017, the Chief 1J issued a memorandum which pressures IJs to deny multiple
continuances, including continuances to find an attorney or for an attorney to prepare for a case.®
Following this policy change, then-AG Sessions issued the precedential decision, Matter of L-A-B-R- et
al., interfering with an 1J’s ability to grant continuance requests and introducing procedural hurdles that
will also make it harder for people to request and IJs to grant continuances.®
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These policy changes weaken due process protections and contradict the agency’s plan to “improve
existing laws and policies.” Continuances represent a critical docketing management tool for IJs and are
a necessary means to ensure that due process is afforded in removal proceedings. The number one reason
respondents request continuances is to find counsel, who play a critical role in ensuring respondents
receive a fair hearing.®” Continuances are particularly important to recent arrivals, vulnerable populations
(such as children), and non-English speakers—all of whom have significant difficulties navigating an
incredibly complex immigration system. Furthermore, individuals represented by counsel contribute to
more efficient court proceedings. NAIJ’s President, Judge A. Ashley Tabaddor, explained, “It is our
experience, when noncitizens are represented by competent counsel, Immigration Judges are able to
conduct proceedings more expeditiously and resolve cases more quickly.”%®

Video Teleconferencing (VTC)

Stated Policy Goal: To expand its adjudicatory capacity, EOIR called for pilot VTC “immigration
adjudication centers.”%

Reality: EOIR expanded the use of VTC for substantive hearings undermining the quality of
communication and due process.

A 2017 report commissioned by EOIR concluded that court proceedings by VTC should be limited to
“procedural matters” because appearances by VTC may lead to “due process issues.”*® Despite these
concerns, EOIR expanded use of VTC for substantive hearings. A total of fifteen 1Js currently sit in two
immigration adjudication centers—four in Falls Church, Virginia, and eleven in Fort Worth, Texas.*
IJs are currently stationed at these “centers” where they adjudicate cases from around the country from
a remote setting.*?

For years, legal organizations such as AILA and the American Bar Association (ABA) have opposed use
of VTC to conduct in immigration merits hearings, except in matters in which the noncitizen has given
consent.** Technological glitches such as weak connections and bad audio can make it difficult to
communicate effectively, and 29 percent of EOIR staff reported that VTC caused meaningful delay.*
Additionally, VTC technology does not provide for the ability to transmit nonverbal cues. Such issues
can impact an IJs” assessment of an individual’s credibility and demeanor, which are significant factors
in determining appropriate relief.*> Moreover, use of VTC for immigration hearings also limits the ability
for attorneys to consult confidentially with their clients. No matter how high-quality or advanced the
technology is that is used during a remote hearing, such a substitute is not equivalent to an in-person
hearing and presents significant due process concerns.

1J Hiring

Stated Policy Goal: In order to increase the 1J corps and reduce the amount of time to hire new
1Js, the former AG introduced a new, streamlined 1J hiring process.*®

Reality: Following DOJ’s implementation of the streamlined IJ hiring process, DOJ faced
allegations of politicized and discriminatory hiring*’ that call into question the fundamental
fairness of immigration court decisions.

On its face, the agency “achieved” its goal to quickly hire more 1Js, reducing the time it takes to onboard
new 1Js by 74 percent and increasing the number of 1Js on the bench from 338 1Js at the end of FY2017
to 414 1Js by the end of 2018.%® What these statistics do not reveal is that the new plan amended hiring
processes to provide political appointees with greater influence in the final selection of 1Js.4° In addition
to procedural changes, DOJ also made substantive changes to 1J hiring requirements, “over-emphasizing
litigation experience to the exclusion of other relevant immigration law experience.”*® Both Senate and
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House Demaocrats requested an investigation with the DOJ Inspector General (1G) to examine allegations
that DOJ has targeted candidates and withdrawn or delayed offers for 1J and BIA positions based on their
perceived political or ideological views.* These allegations are particularly troublesome given the influx
in the number of 1Js resigning and reports that experienced IJs are “being squeezed out of the system for
political reasons.”®?

Telephonic Interpreters

Stated Policy Goal: EOIR requested additional funding to support additional 1Js on staff and to
improve efficiency.*

Reality: EOIR failed to budget for needed in-person interpreters® resulting in the use of telephonic
interpreters for most hearings, which raises concerns about hearing delays and potential
communication issues.®

In April of 2017, an EOIR-commissioned report revealed that 31 percent of court staff reported that
telephonic interpreters caused a meaningful delay in their ability to proceed with their daily
responsibilities.® With more than 85 percent of respondents in immigration court relying on use of an
interpreter, EOIR’s decision to replace in-person interpreters with telephonic interpreters will
undoubtedly make court room procedures less efficient.>” In addition, similar to many of the technological
concerns cited with use of VTC, communication issues related to use of remote interpreters can jeopardize
an immigrant’s right to a fair day in court. For example, it is impossible for telephonic interpreters to
catch non-verbal cues that may determine the meaning of the speech.

I11. Conclusion

The immigration court system is charged with ensuring that individuals appearing before the court receives
a fair hearing and full review of their case consistent with the rule of law and fundamental due process.
Instead of employing policies that propel the court toward these goals, the administration’s plan relies on
policies that compromise due process. IJs responsible for adjudicating removal cases are being pressured
to render decisions at a break-neck pace. By some accounts “morale has never, ever been lower” among 1Js
and their staff.*® Moreover, since the introduction of EOIR’s plan, the number of cases pending in the
immigration courts has increased 25 percent (from 655,932 on 9/31/17 to 821,726 on 12/31/18). This
number does not even account for the 35-day partial government shutdown that cancelled approximately
60,000 hearings while DHS continued carrying out enforcement actions.*® Congress must conduct rigorous
oversight into the administration’s policies that have eroded the court’s ability to ensure that decisions are
rendered fairly, consistent with the law and the Constitution’s guarantee of due process. But oversight is
not enough. In order protect and advance America’s core values of fairness and equality, the immigration
court must be restructured outside of the control of DOJ, in the form of an independent Avrticle I court.®
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! For more information, contact AILA Senior Policy Counsel Laura Lynch at (202) 507-7627 or llynch@aila.org.
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