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BILLING CODE 4510-FP-P

DEPARTMENT OF LABOR

Employment and Training Administration

20 CFR Parts 653 and 655

Wage and Hour Division

29 CFR Part 501

[DOL Docket No. ETA-2019-0007]

RIN 1205-AB89

Temporary Agricultural Employment of H-2A Nonimmigrants in the United States
AGENCY': Employment and Training Administration and Wage and Hour Division,
Department of Labor.

ACTION: Final rule.

SUMMARY:: The Department of Labor (Department or DOL) is amending its
regulations governing the certification of agricultural labor or services to be performed by
temporary foreign workers in H-2A nonimmigrant status (H-2A workers) and
enforcement of the contractual obligations applicable to employers of such nonimmigrant
workers. These regulations are consistent with the Secretary of Labor’s (Secretary)
statutory responsibility to certify that there are not sufficient able, willing, and qualified
United States (U.S.) workers available to fill the petitioning employer’s job opportunity,
and that the employment of H-2A workers in that job opportunity will not adversely
affect the wages and working conditions of workers in the United States similarly

employed. Among the issues addressed in these regulations are simplifying the process
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by which the Department receives and processes employers’ job orders and applications
for temporary agricultural labor certifications, including the recruitment of U.S. workers;
revising the standards and procedures for determining the minimum offered wage rate;
improving the minimum standards and conditions of employment that employers must
offer to workers; and expanding the Department’s authority to use enforcement tools,
such as program debarment for substantial violations of program requirements. This final
rule modernizes the H-2A regulations in a way that eases regulatory burdens on
employers and improves their access to a legal source of agricultural labor, while
maintaining program protections for workers and enhancing enforcement against fraud
and abuse.
DATE: This final rule is effective [INSERT DATE 30 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER].
FOR FURTHER INFORMATION CONTACT: For further information regarding 20
CFR part 653, contact Kimberly Vitelli, Administrator, Office of Workforce Investment,
Employment and Training Administration, Department of Labor, 200 Constitution
Avenue, NW, Washington, DC 20210, telephone: (202) 693-3980 (this is not a toll-free
number). Individuals with hearing or speech impairments may access the telephone
numbers above via TTY/TDD by calling the toll-free Federal Information Relay Service
at 1 (877) 889-5627.

For further information regarding 20 CFR part 655, contact Brian Pasternak,
Administrator, Office of Foreign Labor Certification, Employment and Training

Administration, Department of Labor, 200 Constitution Avenue, NW, Room N-5311,
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Washington, DC 20210, telephone: (202) 693-8200 (this is not a toll-free number).
Individuals with hearing or speech impairments may access the telephone numbers above
via TTY/TDD by calling the toll-free Federal Information Relay Service at 1 (877) 889-
5627.

For further information regarding 29 CFR part 501, contact Amy DeBisschop,
Director of the Division of Regulations, Legislation, and Interpretation, Wage and Hour
Division, Department of Labor, Room S-3502, 200 Constitution Avenue, NW,
Washington, DC 20210, telephone: (202) 693-0406 (this is not a toll-free number).
Individuals with hearing or speech impairments may access the telephone number above
via TTY/TDD by calling the toll-free Federal Information Relay Service at 1 (877) 889-
5627.
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I.  Executive Summary

A. Purpose for the Regulatory Action

This final rule amends the standards and procedures by which the Department grants
certification of agricultural labor or services to be performed by H-2A workers on a
seasonal or temporary basis, and enforcement of the contractual obligations applicable to
employers of H-2A workers. The major provisions contained in this final rule will
streamline and simplify the H-2A application and temporary labor certification process,
strengthen protections for workers, and ease unnecessary regulatory burdens on
employers.

It is the policy of the Department to maintain robust protections for workers and
vigorously enforce all laws within its jurisdiction governing the administration and
enforcement of nonimmigrant visa programs. This includes the coordination of the
administration and enforcement activities of the Employment and Training
Administration (ETA), Wage and Hour Division (WHD), and the Department’s Office of
the Solicitor in the promotion of the hiring of U.S. workers and the safeguarding of
working conditions in the United States. In addition, these agencies make criminal
referrals to the Department’s Office of Inspector General to combat visa-related fraud
schemes.!

This final rule furthers the goals of Executive Order (E.O.) 13788, Buy American and

Hire American. See 82 FR 18837 (Apr. 21, 2017). The E.O. articulates the executive

! See News Release, U.S. Secretary of Labor Protects Americans, Directs Agencies to Aggressively
Confront Visa Program Fraud and Abuse (June 6, 2017),
https://www.dol.gov/newsroom/releases/opa/opa20170606.
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branch policy to “rigorously enforce and administer the laws governing entry” of
nonimmigrant workers into the United States “[i]n order to create higher wages and
employment rates for workers in the United States, and to protect their economic
interests.” 1d. at sec. 2(b). It directs Federal agencies, including the Department, to
protect U.S. workers by promulgating rules and issuing new guidance to prevent fraud
and abuse in nonimmigrant visa programs. Id. at sec. 5(a).

The Department is updating its H-2A regulations to ensure that employers can access
legal agricultural labor, without undue cost or administrative burden, while maintaining
the program’s strong protections. The changes in this final rule will enhance WHD’s
enforcement capabilities, thereby ensuring that all employers are operating on a level
playing field and allowing for robust enforcement against program fraud and abuse that
undermine the interests of the workforce.

B. Legal Authority

The Immigration and Nationality Act (INA), as amended by the Immigration Reform
and Control Act of 1986 (IRCA), establishes an “H-2A” nonimmigrant visa classification
for a worker “having a residence in a foreign country which he has no intention of
abandoning who is coming temporarily to the United States to perform agricultural labor
or services . . . of a temporary or seasonal nature.” 8 U.S.C. 1101(a)(15)(H)(ii)(a); see

also 8 U.S.C. 1184(c)(1) and 1188.2 The admission of foreign workers under this

2 For ease of reference, sections of the INA are referred to by their corresponding section in the United
States Code.
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classification involves a multi-step process before several Federal agencies. A
prospective H-2A employer must first apply to the Secretary for a certification that:
(A) there are not sufficient workers who are able, willing, and
qualified, and who will be available at the time and place needed, to

perform the labor or services involved in the petition, and

(B) the employment of the alien in such labor or services will not

adversely affect the wages and working conditions of workers in the

United States similarly employed.
8 U.S.C. 1188(a)(1). The INA prohibits the Secretary from issuing this certification—
known as a “temporary labor certification”—unless both of the above-referenced
conditions are met and none of the conditions in 8 U.S.C. 1188(b) apply concerning
strikes or lock-outs, labor certification program debarments, workers’ compensation
assurances, and positive recruitment.

The Secretary has delegated the authority to issue temporary agricultural labor
certifications to the Assistant Secretary for Employment and Training, who in turn has
delegated that authority to ETA’s Office of Foreign Labor Certification (OFLC). See
Secretary’s Order 06-2010 (Oct. 20, 2010), 75 FR 66268 (Oct. 27, 2010). In addition, the
Secretary has delegated to the Department’s WHD the responsibility under sec. 218(g)(2)
of the INA, 8 U.S.C. 1188(g)(2), to assure employer compliance with the terms and
conditions of employment under the H-2A program. See Secretary’s Order 01-2014 (Dec.
19, 2014), 79 FR 77527 (Dec. 24, 2014).

Once an employer obtains a temporary labor certification from DOL, it may then file

a nonimmigrant visa petition with the Secretary of Homeland Security. See 8 U.S.C.
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1184(c).2 If the employer’s petition is approved, the foreign workers whom it seeks to
employ must, generally, apply for a nonimmigrant H-2A visa at a U.S. Embassy or
consulate abroad. Id. Finally, if the foreign worker is coming from abroad, he or she must
apply to U.S. Customs and Border Protection for admission to the United States.*

C. Current Regulatory Framework

Since 1987, the Department has operated the H-2A temporary labor certification
program under regulations promulgated pursuant to the INA. The Department’s current
regulations governing the H-2A program were published in 2010.°> The standards and
procedures applicable to the certification and employment of workers under the H-2A
program are found in 20 CFR part 655, subpart B, and 29 CFR part 501. In addition, the
Department has issued special procedures for the employment of foreign workers in the
herding and production of livestock on the range as well as animal shearing, commercial

beekeeping, and custom combining occupations.® The Department incorporated the

8 Under sec. 1517 of title XV of the Homeland Security Act of 2002, Pub. L. 107-296, 116 Stat. 2135,
reference to the Attorney General’s or other Department of Justice Official’s responsibilities under sec.
1184(c) have been expressly transferred to the Secretary of Homeland Security. See 6 U.S.C. 202, 271(b).

4 See generally 8 U.S.C. 1225; 8 CFR part 235.

5 Final Rule, Temporary Agricultural Employment of H-2A Aliens in the United States, 75 FR 6884 (Feb.
12, 2010) (2010 H-2A Final Rule).

6 See Training and Employment Guidance Letter (TEGL) No. 3210, Special Procedures: Labor
Certification Process for Employers Engaged in Sheepherding and Goatherding Occupations under the H-
2A Program (June 14, 2011), https://wdr.doleta.gov/directives/corr_doc.cfm?docn=3042; TEGL No. 15—
06, Change 1, Special Procedures: Labor Certification Process for Occupations Involved in the Open
Range Production of Livestock under the H-2A Program (June 14, 2011),
https://wdr.doleta.gov/directives/corr_doc.cfm?docn=3044; TEGL No. 17-06, Change 1, Special
Procedures: Labor Certification Process for Employers in the Itinerant Animal Shearing Industry under
the H-2A Program (June 14, 2011), https://wdr.doleta.gov/directives/corr_doc.cfm?docn=3041; TEGL No.
33-10, Special Procedures: Labor Certification Process for Itinerant Commercial Beekeeping Employers
in the H-2A Program (June 14, 2011), https://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=3043; TEGL
No. 16-06, Change 1, Special Procedures: Labor Certification Process for Multi-State Custom Combine
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provisions for employment of workers in the herding and production of livestock on the
range into the H-2A regulations, with modifications, in 2015.” The provisions governing
the employment of workers in the herding and production of livestock on the range are
now codified at 20 CFR 655.200 through 655.235.

D. Summary of Major Provisions of the Final Rule

The Department carefully considered the public comments received. This final rule
largely adopts, with appropriate changes, the regulatory text proposed in the notice of
proposed rulemaking (NPRM or proposed rule) published in the Federal Register on July
26, 2019.8 As discussed in detail elsewhere in this preamble, this final rule adopts the
following major changes to the Department’s H-2A program regulations:
Streamlining the H-2A Application Process
. Establishes a single point of entry by requiring that employers, except in limited
circumstances, electronically file Applications for Temporary Employment Certification,
job orders, and all supporting documentation through a centralized electronic system
maintained by the Department, and permits the use of electronic signatures meeting valid
signatures standards. These provisions are intended to reduce costs and burdens for most
employers, improve the quality of applications, and reduce the frequency of delays

associated with deficient applications.

Owners/Operators under the H-2A Program (June 14, 2011),
https://wdr.doleta.gov/directives/corr_doc.cim?DOCN=3040.

" Final Rule, Temporary Agricultural Employment of H-2A Foreign Workers in the Herding or Production
of Livestock on the Range in the United States, 80 FR 62958 (Oct. 16, 2015) (2015 H-2A Herder Final
Rule).

8 Notice of Proposed Rulemaking, Temporary Agricultural Employment of H-2A Nonimmigrants in the
United States, 84 FR 36168 (July 26, 2019).
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o Codifies the use of electronic methods for the OFLC Certifying Officer (CO) to
send notices and requests to employers, circulate approved job orders to appropriate State
Workforce Agencies (SWAS) for interstate clearance and recruitment of U.S. workers,
and issue temporary labor certification decisions directly to the Department of Homeland
Security (DHS). These provisions are intended to modernize OFLC’s processing of
applications to minimize delays, reduce unnecessary administrative costs for the
employer and the Department, and expedite the delivery of labor certifications to DHS,
while maintaining program integrity.

. Permits SWASs, or other appropriate inspecting authorities, to inspect and certify
employer-provided housing for a period of up to 24 months under certain circumstances;
clarifies that other appropriate local, State, or Federal authorities may conduct inspections
of employer-provided housing on behalf of the SWAs; and allows an employer to self-
certify that the employer-provided housing remains in compliance during the validity
period of the official housing certification provided by the SWA or other appropriate
authorities. These provisions are intended to better leverage the longstanding expertise of
the SWAs in conducting housing inspections and reduce the frequency of delays in the
labor certification process, while ensuring that sufficient and safe housing is available to
workers.

Expanding Employer Access and Flexibilities to use the H-2A Program

o Revises the term ““first date of need” as the first date on which employers
anticipate the actual start date of work under the certified Application for Temporary

Employment Certification and job order. Provided all regulatory obligations to workers
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are met, the actual start date of work may occur within 14 calendar days after the
anticipated first date of need. This provision is intended to provide employers with a
limited degree of flexibility for the actual start date of work for some or all of the
temporary workers hired, which may vary due to such factors as travel delays or crop
conditions at the time work is expected to begin.

. Establishes new standards that permit individual employers possessing the same
need for agricultural services or labor to file a single Application for Temporary
Employment Certification and job order to jointly employ workers in full-time
employment, consistent with the statute and the Department’s longstanding practice. This
provision is intended to provide small employers who cannot offer full-time work for
their H-2A employees with an opportunity to participate in the H-2A program and ensure
each employer will be held jointly liable for compliance with all program requirements.

o Codifies a unique set of standards and procedures, with some revisions, for
employers that employ workers engaged in animal shearing, commercial beekeeping, and
custom combining according to a planned itinerary across multiple areas of intended
employment (AIE) in one or more contiguous States. These provisions are intended to
provide appropriate flexibilities for employers engaged in these unique agricultural
activities that are substantially similar to the processes formerly set out in administrative
guidance letters, and greater certainty in the handling of these applications by the
Department under 20 CFR part 655, subpart B.

o Permits employers granted temporary labor certifications to stagger the entry of

H-2A workers into the United States over an extended period of time, which may be up
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to 120 days, after the first date of certified need without filing another approved H-2A
Petition. To do so, the employer must notify the Department of its plan to stagger the
entry of H-2A workers before certification and must apprise and hire qualified and
eligible U.S. workers until 30 days after the latest staggered entry date has elapsed. These
provisions are intended to provide employers with greater flexibility to accommodate
changing weather and production conditions and improve administrative efficiencies for
employers and the Department, while ensuring U.S. workers have adequate access to
agricultural job opportunities.

. Establishes new standards and procedures that permit employers to request minor
amendments to the places of employment listed in the certified Application for
Temporary Employment Certification under certain limited conditions and assurances
submitted by employers to the Department. This provision provides employers with a
limited degree of flexibility to respond to unforeseen circumstances arising after
certification is granted, while maintaining program integrity and the material terms and
conditions of employment certified by the Department.

Modernizing Prevailing Wage Surveys and Recruitment of U.S. Workers

. Replaces outdated prevailing wage survey guidelines from the Department’s ETA
Handbook 385° (Handbook 385 or the Handbook) with modernized standards that are
more effective in producing prevailing wages for distinct crop or agricultural activities,

and expands the universe of State entities that may conduct prevailing wage surveys,

® See ETA Handbook No. 385 (Aug. 1981),
https://www.foreignlaborcert.doleta.qgov/pdf/et 385 wage finding_process.pdf.
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including SWAs, other State agencies, State colleges, or State universities. These
provisions are intended to improve the reliability and accuracy of prevailing wage
surveys and allow SWAs to leverage other State survey resources to expand the number
and scope of surveys conducted. In addition, while the minimum standards may not
ensure statistically valid estimates for larger categories of workers, they are designed to
provide more options for SWAs to make decisions about whether to prioritize precision,
accuracy, granularity, or other quality factors in the data they use to inform prevailing
wages.

. Adds a new provision providing employers with the option to initiate positive
recruitment of U.S. workers after the SWA has accepted the job order for intrastate
clearance and before filing the Application for Temporary Employment Certification,
consistent with statutory requirements. This provision is intended to benefit employers
who consistently file job orders in compliance with program requirements by increasing
the likelihood of receiving a certification as a first action from the CO, while
concurrently broadening the dissemination of approved job opportunities to recruit
qualified U.S. workers.

o Revises the period of recruiting U.S. workers by requiring employers to provide
employment to any qualified, eligible U.S. worker who applies for the job opportunity
until 30 calendar days from the employer’s first date of need on the certified Application
for Temporary Employment Certification, including any modifications thereof, and a
longer recruitment period for those employers who choose to stagger the entry of H-2A

workers into the United States under 8 655.130(f).
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Strengthening Worker Protections and Program Integrity

o Revises the standards and procedures by which employers qualifying as H-2A
Labor Contractors (H-2ALCs) obtain temporary labor certification by permitting the
electronic submission of surety bonds, adjusting the required surety bond amounts based
on changes to adverse effect wage rates (AEWR), adopting a common bond form that
includes standardized bond language, and permitting debarment of H-2ALCs that fail to
provide adequate surety bonds. These provisions are intended to streamline the process
for accepting surety bonds, strengthen the Department’s authority to address
noncompliant bonds, and better ensure H-2ALCs are able to meet their payroll and other
program obligations to workers, thereby reducing the likelihood of program abuse.

o Clarifies the definitions of “employer” and “joint employment,” clarifies the use
of these terms in the filing of Applications for Temporary Employment Certification.
Employers that file as joint employers are treated as such, and the common law of agency
determines joint employer status for those entities that do not file applications under the
statute. These provisions are intended to improve program compliance consistent with the
statute and the Department’s current policy and practice.

o Provides that rental and/or public accommodations secured to house workers must
meet applicable local, State, or Federal standards addressing certain health or safety
concerns (e.g., minimum square footage per occupant, sanitary food preparation and
storage areas, laundry and washing facilities), and requires employers to submit written
documentation that such housing meets applicable standards and contains a sufficient

number of bed(s) and room(s) to accommodate all workers requested. These provisions

16
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

are intended to better protect the health and safety of workers without imposing an undue
burden on employers.

J Enhances the Department’s debarment authority by holding agents and attorneys,
and their successors in interest, accountable for their own misconduct independent of the
employer’s violation(s), and clarifying that entities filing Applications for Temporary
Employment Certification during the period of debarment will be denied without review.
These provisions are intended to improve program integrity and promote greater
compliance with program requirements.

E. Summary of Costs and Benefits

E.O. 12866 and E.O. 13563 direct agencies to assess the costs and benefits of
available alternatives and, if regulation is necessary, to select regulatory approaches that
maximize net benefits (including potential economic, environmental, public health and
safety effects, distributive impacts, and equity). E.O. 13563 emphasizes the importance
of quantifying both costs and benefits, of reducing costs, of harmonizing rules, and of
promoting flexibility. This rulemaking has been designated an “significant regulatory
action” under sec. 3(f)(1) of E.O. 12866. Accordingly, it has been reviewed by the Office
of Management and Budget (OMB).

E.O. 13771 directs agencies to reduce regulation and control regulatory costs. This
final rule is not subject to the requirements of E.O. 13771 because this rule results in no
more than de minimis costs. While the quantifiable rule familiarization, surety bond, and
recordkeeping costs associated with the rule are larger than the quantifiable cost savings,

the Department believes the total cost savings will likely outweigh the total costs of this
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final rule and expects any possible excess of costs over cost savings to be small. Details
on the estimated impacts of this final rule can be found in the rule’s economic analysis
(see section VII.A of this preamble).

The Department estimates that the final rule will result in costs, cost savings, transfer
payments, and benefits. The cost of the final rule is associated with rule familiarization
and recordkeeping requirements for all H-2A employers, as well as increases in the
amount of surety bonds required for H-2ALCs. The final rule is expected to have an
annualized quantifiable cost of $2.14 million and a total 10-year quantifiable cost of
$15.01 million at a discount rate of seven percent. The cost savings of the final rule are
the electronic submission of applications and application signatures, including the use of
electronic surety bonds, and the electronic sharing of job orders submitted to the OFLC
National Processing Center (NPC) with the SWAs. The final rule is estimated to have
annualized cost savings of $0.82 million and total 10-year quantifiable cost savings of
$5.78 million at a discount rate of seven percent.

The Department estimates that the final rule will result in an annualized net
quantifiable cost of $1.31 million and a total 10-year net cost of $9.23 million, both at a
discount rate of seven percent and expressed in 2020 dollars. Transfer payments are the
results of changes to the requirement that employers provide or pay for transportation and
subsistence for certain workers for the trips to and from the place of employment. The
final rule is estimated to result in annualized transfer payments of $37.69 million and
total 10-year transfer payments of $264.73 million at a discount rate of seven percent.

The Department expects that the final rule will provide qualitative benefits including; (1)
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more timely authorization for SWAs to inspect and certify employer-provided housing;
(2) an improved process of submitting and reviewing H-2A applications, which will
reduce workforce instability; and (3) the adoption of electronic surety bonds and a
standardized bond form, which will help streamline the H-2A application process and
reduce delays.

F. Severability

To the extent that any portion of this final rule is declared invalid by a court, the
Department intends for all other parts of the final rule that are capable of operating in the
absence of the specific portion that has been invalidated to remain in effect. Thus, even if
a court decision invalidating a portion of this final rule results in a partial reversion to the
current regulations or to the statutory language itself, the Department intends that the rest
of the final rule continue to operate, to the extent possible, in tandem with the reverted
provisions.

Il.  Acronyms and Abbreviations

AEWR Adverse effect wage rate(s)
AlE Area(s) of intended employment
ALJ Administrative Law Judge
AOWL Agricultural Online Wage Library
ARB Administrative Review Board
ARIMA Autoregressive integrated moving average
BALCA Board of Alien Labor Certification Appeals
BLS Bureau of Labor Statistics
CBA Collective bargaining agreement
CFR Code of Federal Regulations
CoO Certifying Officer(s)
COVID-19  Novel coronavirus disease
CPI Consumer Price Index
DHS Department of Homeland Security
DC District of Columbia
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DOJ
DOL
ECI
E.O.
ETA
FEIN
FICA
FLC
FLAG
FLS
FLSA
FR
FTC
FY
GPEA
H-2ALC(s)
iICERT
ICR
IFR
INA
IRCA
IRS
MSA
MSPA
NAICS
NPC
NPWC
NOA
NOD
NPRM
OES
OFLC
OIRA
OMB
OSHA
PRA
Pub. L.
PWD
RFA
RIN
SBA
Sec.
Secretary
SOC

Department of Justice

Department of Labor

Employment Cost Index

Executive Order

Employment and Training Administration
Federal Employer Identification Number
Federal Insurance Contributions Act

Farm Labor Contractor

Foreign Labor Application Gateway

Farm Labor Survey

Fair Labor Standards Act

Federal Register

Federal Trade Commission

Fiscal Year(s)

Government Paperwork Elimination Act
H-2A Labor Contractor(s)

ICERT Visa Portal System

Information Collection Request

Interim Final Rule

Immigration and Nationality Act of 1952
Immigration Reform and Control Act of 1986
Internal Revenue Service

Metropolitan Statistical Area(s)

Migrant and Seasonal Agricultural Worker Protection Act
North American Industry Classification System
National Processing Center

National Prevailing Wage Center

Notice(s) of Acceptance

Notice(s) of Deficiency

Notice of proposed rulemaking

Occupational Employment Statistics

Office of Foreign Labor Certification

Office of Information and Regulatory Affairs
Office of Management and Budget
Occupational Safety and Health Administration
Paperwork Reduction Act

Public Law

Prevailing wage determination(s)

Regulatory Flexibility Act

Regulatory Information Number

Small Business Administration

Section of a Public Law

Secretary of Labor

Standard Occupational Classification
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Stat. U.S. Statutes at Large

SWA(s) State Workforce Agency(-ies)

TEGL Training and Employment Guidance Letter
U.S.C. United States Code

ul Unemployment insurance

UMRA Unfunded Mandates Reform Act

uU.S. United States

U.S.C. United States Code

USCIS U.S. Citizenship and Immigration Services
USDA U.S. Department of Agriculture

WHD Wage and Hour Division

I11.  Background and Public Comments Received on the Notice of Proposed
Rulemaking

On July 26, 2019, the Department published an NPRM requesting public comments
on proposals to modernize and streamline the process by which OFLC reviews
employers’ job orders and applications for temporary agricultural labor certifications to
use in petitioning DHS to employ H-2A workers. The Department also proposed to
amend the regulations for enforcement of contractual obligations applicable to the
employment of H-2A workers and workers in corresponding employment administered
by WHD, and the Wagner-Peyser Act regulations, to provide consistency with revisions
to H-2A program regulations governing the temporary agricultural labor certification
process. See 84 FR 36168 (July 26, 2019). The NPRM invited written comments from
the public on all aspects of the proposed amendments to the regulations. A 60-day
comment period allowed for the public to inspect the proposed rule and provide
comments through September 24, 2019.

The Department also received requests for an extension of the comment period for
the NPRM. While the Department appreciates the issues raised concerning the public’s

opportunity to examine the rule and comment, the Department decided not to extend the
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comment period. The Department continues to conclude that a 60-day comment period
was sufficient to allow the public to inspect the proposed rule and provide comments,
and this conclusion is supported by both the volume of comments received and by the
wide variety of stakeholders that submitted comments within the 60-day comment
period.

The Department received a total of 83,532 public comments in docket number ETA-
2019-007 in response to the NPRM. In addition, the Department received 128 comments
in response to document WHD_FRDOC_0001-0070 prior to the comment submission
deadline. These comments were incorporated into docket number ETA-2019-007, and
each comment received a note on regulations.gov indicating that it was timely received.
The commenters represented a wide range of stakeholders from the public, private, and
not-for-profit sectors. The Department received comments from a geographically diverse
cross-section of stakeholders within the agricultural sector, including farmworkers, farm
owners, trade associations for agricultural products and services, not-for-profit
organizations representing agricultural issues, and other organizations with an interest in
farming, ranching, and other agricultural activities. Public sector commenters included
Federal elected officials, State officials, and agencies representing 14 State governments.
Private sector commenters included business owners, recruiting companies, and law
firms. Other commenters included immigration advocacy groups, public policy
organizations, and industry associations interested in immigration-related issues. The
vast majority of comments specifically addressed proposals and issues contained in the

NPRM. The Department recognizes and appreciates the value of comments, ideas, and
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suggestions from all those who commented on the proposal, and this final rule was
developed only after review and consideration of all public comments timely received in
response to the NPRM.

IV.  Discussion of General Comments

Following careful consideration of the public comments received, the Department
made a number of modifications to the NPRM’s proposed regulatory text. Section V of
this preamble sets out the Department’s interpretation and rationale for the amendments
adopted to 20 CFR part 655, subpart B, 20 CFR 653.501(c)(2)(i), and 29 CFR part 501,
section by section. Before setting out the detailed section-by-section analysis below,
however, the Department will first acknowledge and respond to general comments that
did not fit readily into this organizational scheme.

Of the total public comments received, 82,893 comments were associated with form
letters or letter writing campaigns. One not-for-profit organization submitted the names
of 8,602 community members expressing general concerns about worker wages, worker
safety, and enforcement of immigration laws. A not-for-profit foundation and labor union
letter writing campaign resulted in the submission of more than 74,000 form letters and
postcards from individual farmworkers expressing general concerns over issues such as
the growth of the H-2A program, worker wages, costs to workers, working conditions,
housing conditions, job opportunities for U.S. workers, and enforcement and oversight of
program protections. Additional letter writing campaigns were organized by agricultural
associations, trade associations, local groups of farmers, and private individuals. The

Department recognizes and appreciates the public’s interest in this regulatory action.
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Where these letters discussed substantive changes within the scope of the rule, the
Department has considered and addressed these issues, in detail, under section V of this
preamble.

Many of the comments received expressed general support for or opposition to the
proposed rule, without discussing specific provisions of the NPRM. The Department
received comments from individual business owners, farmers, and trade associations that
expressed general support for taking action to change the H-2A program, including
efforts to streamline the electronic document filing system, modernize and improve the
efficiency of the program, make the program more flexible and responsive to farmer
needs, and create an environment that fosters a more stable workforce without harming
U.S. workers. Other commenters stressed the importance of protecting and improving the
American farming industry through the proposed regulations. Another commenter
mentioned the growth of the H-2A program in his State as evidence that the program
plays a vital role in the agricultural sector. The Department values and appreciates these
commenters’ support for the proposed rule, as well as their unique and informed
perspectives on the program’s strengths and proposed points of improvement.

In addition to comments expressing general support for the rule, the Department
received several comments supporting other comments that were submitted in response to
the NPRM. Most of these comments were from individual farmers and ranchers
expressing support for a comment submitted by an agricultural association or trade
association. The Department acknowledges the time and effort undertaken by these

commenters to voice their opinions on this rulemaking and lend their support for the
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opinions of others. Where these comments supported substantive changes within the
scope of the rule, the Department has considered and addressed these issues, in detail,
under section V of this preamble.

The Department also received several comments in general opposition to the changes
proposed in the NPRM, including from private citizens, farmworkers, and immigrant
advocacy organizations. These comments included concerns that changes to the H-2A
program could disproportionately harm small farms. In accordance with the Regulatory
Flexibility Act (RFA), an analysis on the impact on small farms was performed, and the
results were considered in formulating this final rule. Additional commenters expressed
the view that stronger protections and accountability for worker safety and living
conditions are needed, asserting that the changes proposed in the NPRM would serve to
weaken labor standards and increase instances of abuse within the immigration system.
Some commenters feared that the proposed changes would disproportionately harm
minority communities, such as immigrants with disabilities and persons of color. One
commenter opposed the changes proposed in the NPRM out of a general concern that
such changes, once implemented, would encourage employers to deny jobs to U.S.
farmworkers in order to hire foreign workers for less pay. Still other commenters stated
that the changes proposed in the NPRM would make working and living conditions
worse for farmworkers both within the H-2A program as well as those who are U.S.
citizens. These commenters underscored the importance of increasing protections for
both U.S. and noncitizen employees’ living and working conditions. Some commenters

worried that the proposed changes would increase costs to workers, decrease their wages,
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or both. In contrast, one commenter expressed concern about the proposal increasing
costs for employers through higher wages and labor standards for workers. Other
commenters expressed general concerns about how the changes would impact food safety
and the appeals process. A few commenters criticized the proposal for not including
provisions to address recruitment fees and sectors in agriculture that have year-round
needs for labor.

The Department values and appreciates the participation and input from these
commenters and the perspectives they have to offer. The mission of DOL is to foster,
promote, and develop the welfare of the wage earners, job seekers, and retirees of the
United States; improve working conditions; advance opportunities for profitable
employment; and assure work-related benefits and rights. Under this charge, the
Department continues to be as diligent as possible in investigating and preventing abuse
within the U.S. agricultural economy, and it shares these commenters’ concerns for the
protection of U.S. citizen and H-2A visa holder farmworkers alike. Where these
comments supported substantive changes within the scope of the rule, the Department has
considered and addressed these issues, in detail, under section V of this preamble.

V.  Section-by-Section Summary of the Final Rule, 20 CFR Part 655, Subpart B;
20 CFR 653.501(c)(2)(i); and 29 CFR Part 501

This section of the preamble provides the Department’s responses to public
comments received on the NPRM and rationale for the amendments adopted to 20 CFR
part 655, subpart B, 20 CFR 653.501(c)(2)(i), and 29 CFR part 501, section by section,

and generally follows the outline of the regulations. Within each section of the preamble,
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the Department has noted and responded to those public comments that are addressed to
that particular section of the final rule. If a proposed change is not addressed in the
discussion below, it is because the public comments did not substantively address that
specific provision and no changes have been made to the proposed regulatory text. The
Department received some comments on the NPRM that were outside the scope of the
proposed regulations, and the Department offers no substantive response to such
comments. The Department also has made some nonsubstantive changes to the regulatory
text to correct grammatical and typographical errors, in order to improve the readability
and conform the document stylistically, that generally are not discussed below.

A. Introductory Sections

1. Section 655.100, Purpose and Scope of Subpart B

The NPRM proposed minor amendments to this section to clarify the purpose of the
H-2A program regulations in paragraph (a) and the scope of those regulations in
paragraph (b). Proposed paragraph (a) reflected the purpose of the final rule as realizing
the Department’s statutory authority to establish a process through which it will make
factual determinations regarding the issuance of a temporary agricultural labor
certification and certify its determination to DHS. See 8 U.S.C. 1188(a). Proposed
paragraph (b) described the scope of the Department’s role in receiving, reviewing, and
adjudicating Applications for Temporary Employment Certification, including
establishing standards and obligations with respect to the terms and conditions of the
temporary agricultural labor certification with which H-2A employers must comply, and

the rights and obligations of H-2A workers and workers in corresponding employment.
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The Department received some comments on this provision, but has not made any
substantive changes to the regulatory text in response to these comments. Therefore, as
discussed below, this provision remains unchanged from the NPRM except for minor
technical changes.

Although many commenters generally applauded the Department’s efforts to amend
the H-2A regulations through this rulemaking activity, others stated the proposed
regulations were unsatisfactory in addressing a wide array of immigration and workforce
issues impacting the United States. Some called for an “overhaul” of the immigration
system as it relates to agricultural labor through this rule or through a guestworker
program, and some suggested creation of a system where the agricultural workforce
would have a pathway to citizenship. Others stated that the changes proposed in this
rulemaking would weaken workers’ wages, protections, and U.S. worker recruitment
obligations, and would not incentivize farmers’ use of E-Verify administered by DHS
and the Social Security Administration. However, no commenters objected to the
Department’s proposed language under § 655.100 stating the purpose and scope of its H-
2A program regulations based on the Department’s statutory authority under the INA.

To the extent commenters urged action outside of the Department’s statutory
authority or beyond the proposed changes that the Department presented for public
comment in the NPRM, their comments are outside the scope of this rulemaking. To the
extent these commenters commented on the Department’s proposals in specific
provisions of the NPRM (e.g., wage requirements or recruitment obligations), the

Department has addressed their specific comments in the preamble discussion of those
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particular provisions. Absent objection to the Department’s proposed revisions to
regulatory language describing the purpose and scope of its H-2A program regulations,
the Department has adopted these provisions as proposed, with minor changes in
8 655.100. In the final rule, the Department reversed the order of the words “purpose”
and “scope” in the section heading in order to reflect the sequence of topics in paragraphs
(@) and (b). The Department also revised “temporary agricultural labor or services” to
now read “agricultural labor or services of a temporary or seasonal nature” and included
the word “temporary” in front of “foreign workers” to better reflect the determinations
made in the Department’s temporary agricultural labor certification.

2. Section 655.101, Authority of the Agencies, Offices, and Divisions of the

Department of Labor; and 29 CFR 501.1, Purpose and Scope

The NPRM proposed minor amendments to this section related to the delegated
authorities of ETA and WHD and the division of responsibilities between the agencies in
administering the H-2A program. In addition to other statutory responsibilities required
by 8 U.S.C. 1188, proposed paragraph (a) addressed ETA’s authority to carry out the
Secretary’s responsibility to issue certifications through OFLC, while proposed paragraph
(b) addressed WHD’s authority to carry out the Secretary’s authority to investigate and
enforce the terms and conditions of H-2A temporary agricultural labor certifications
under 8 U.S.C. 1188, 29 CFR part 501, and this subpart (“the H-2A program”). Proposed
paragraph (c) reminded program users of ETA and WHD’s concurrent authority to
impose a debarment remedy, when appropriate, under ETA regulations at 20 CFR

655.182 or under WHD regulations at 29 CFR 501.20. The Department received a few
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comments on this provision, none of which necessitated substantive changes to the
regulatory text. Therefore, as discussed below, this provision remains unchanged from
the NPRM.

Some commenters raised concerns about potential delays or confusion related to the
manner in which ETA and WHD coordinate enforcement and share authority, as well as
the level of expertise of enforcement agencies to which ETA and WHD may make
referrals. One commenter expressed concern about the frequency of WHD audits and site
visits of H-2A employers, as compared to non-H-2A employers, and objected to what it
perceived as an expansion of WHD’s enforcement authority. Another commenter
suggested that the complementary regulation at 29 CFR 501.1(b) be revised to explicitly
reference OFLC’s authority to carry out responsibilities under 20 CFR part 655, subpart
B, in addition to its authority under the statute. As the regulations are promulgated
pursuant to OFLC’s statutory authority, the Department considers the proposed
regulations to adequately describe the scope of OFLC’s authority. Further, by adding
paragraph (b) to 20 CFR 655.101, the Department clarifies the role of WHD with regard
to 20 CFR part 655, subpart B, within that subpart rather than solely within the
complementary regulation at 29 CFR 501.1(c) and brings consistency to 20 CFR 655.101
and 29 CFR 501.1; both now address ETA and WHD’s roles. To the extent commenters
raised concerns about the manner in which ETA and WHD coordinate enforcement and
shared authority, in practice, those specific comments are addressed in connection with,
e.g., 20 CFR 655.182(g). As no commenter raised issues with the proposed revisions to

the description of the authority of the Department’s agencies, offices, and divisions under
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8§ 655.101 and 29 CFR 501.1 that necessitate changes, the Department is adopting them
in the final rule without change.

3. Section 655.102, Transition Procedures

a. Rescinding the Provision Allowing for the Creation of Special Procedures

As stated in the NPRM, the Department’s H-2A regulations have, since their creation,
provided authority under 20 CFR 655.102 to “establish, continue, revise, or revoke
special procedures for processing certain H-2A applications,” and the Department has
exercised a limited degree of flexibility in determining when specific variations from the
normal labor certification processes were necessary to permit the temporary employment
of foreign workers in specific industries or occupations. However, the Department
proposed to rescind the special procedures provision in its H-2A regulations in light of
the decision in Mendoza v. Perez, 754 F.3d 1002, 1022 (D.C. Cir. 2014), which found
that the Department’s determination to establish special procedures for sheep, goat, and
cattle herding under 8 655.102 were subject to the Administrative Procedure Act and
possessed all the hallmarks of a legislative rule and could not be issued through sub-
regulatory guidance.*® Accordingly, the Department proposed in the NPRM new
regulatory provisions under 88 655.300 through 655.304 to incorporate the remaining
special procedures covering the specific occupations of animal shearing, commercial
beekeeping, and custom combining into the H-2A regulatory framework, effectively

rescinding the Training and Employment Guidance Letters (TEGLS) covering those

10 The Department underwent notice-and-comment rulemaking to convert the sub-regulatory guidance for
sheep and goat herding and production of livestock on the range into formal regulations; those provisions
appear in the Department’s H-2A regulations at 20 CFR 655.200 through 655.235.
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occupations. The Department received some comments on this provision, but is not
making any changes to 8 655.102 in response. Therefore, as discussed below, the
rescission of this provision remains unchanged from the NPRM.

Some commenters generally supported the proposal to engage in formal rulemaking
(i.e., through the NPRM and this final rule) to incorporate the procedures and standards
from the TEGLSs for itinerant animal shearing, commercial beekeeping, and custom
combining into the H-2A regulations, with some remarking that it provided an
opportunity to comment on specific aspects of occupational variances. The Department
addresses these specific comments in the preamble sections below that discuss
88 655.300 through 655.304. Several other commenters expressed support for this
proposal and cited general agreement with the conclusion that such procedures are
substantive and require formal notice-and-comment rulemaking.

One trade association stated that it “takes no position” on the proposed rule’s
rescission of the special procedures provision, but recommended the procedures and
standards set forth in TEGLs should undergo “appropriate due process” before attaining
the status of regulations. Although other trade associations and individual commenters
were in favor of eliminating informal special procedures, they recommended the
Department retain the ability to develop formal special procedures when circumstances
arise in the future. These commenters noted that U.S. agriculture will continue to evolve
and the Department must have the appropriate tools to implement immediate changes to

assist farmers while protecting workers.
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The Department understands the concerns expressed by a few commenters that
consideration of special variances for specific industries or occupations, other than those
addressed in this final rule at 88 655.200 through 655.235 and 8§ 655.300 through
655.304, may be appropriate at some point in the future. However, in light of the court’s
decision in Mendoza and the similarity between the special procedures at issue in that
case and the current H-2A special procedure TEGLs, the Department has determined that
it must engage in formal notice-and-comment rulemaking procedures (i.e., through the
NPRM and this final rule) to incorporate into the regulations its current H-2A special
procedures. Rescission of the broad authority in § 655.102 to establish special procedures
does not preclude the Department from engaging in future notice-and-comment
rulemaking or issuing guidance; rather, it reassures the public that the Department will
engage in notice-and-comment rulemaking to establish variances in the future.
Accordingly, the Department is adopting its proposal to rescind from the H-2A
regulations the explicit provision permitting the Department to establish special
procedures for processing certain Applications for Temporary Employment Certification
under § 655.102.

b. Transition Procedures for Implementing Changes Created by the Final Rule

As stated in the NPRM, the Department proposed to repurpose 8 655.102 to clarify
which set of regulations—the 2010 H-2A Final Rule or this final rule—an employer must
satisfy for each Application for Temporary Employment Certification that it has already

submitted or that it is preparing to submit when this final rule becomes effective. The
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Department proposed to rename § 655.102 as “Transition procedures,” and add
regulatory language to support an orderly and seamless transition between the rules.

Paragraph (a) proposed that an Application for Temporary Employment Certification
submitted to the OFLC NPC before the effective date of the final rule would be processed
under the regulations in effect when it was submitted (i.e., the 2010 H-2A Final Rule).
However, an employer’s engagement with H-2A program requirements begins in
advance of its submission of the Application for Temporary Employment Certification to
the NPC, with its submission of a job order to the SWA for review and clearance. In
order to provide similar regulatory continuity for H-2A program job orders, paragraphs
(b) and (c) proposed a procedure for determining which set of regulations would apply to
an Application for Temporary Employment Certification submitted to the NPC on or after
the effective date of the final rule.

As a result, any Application for Temporary Employment Certification with a first date
of need no later than 90 days after the effective date of this final rule would be processed
under the 2010 H-2A Final Rule. All other Applications for Temporary Employment
Certification submitted on or after the effective date of this final rule would be processed
under this final rule. The Department received some comments on this provision, none of
which necessitated substantive changes to the regulatory text. Therefore, as discussed
below, this provision remains unchanged from the NPRM.

The majority of commenters that addressed transition procedures, including trade
associations, an employer, and a SWA, generally supported the proposal. However, they

expressed concern that the transition period might occur during a busy season or across
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calendar years, depending on the timing of the final rule’s publication. These commenters
urged the Department to include sufficient time in the transition period for employers to
become familiar with new requirements and for the Department and SWA to develop and
implement processes associated with the changes in the final rule, ideally outside of busy
filing periods (e.g., September, October, and November). The transition procedures
adopted in this final rule ensure that all job orders and Applications for Temporary
Employment Certification submitted to the SWA and/or NPC before the effective date of
this final rule will continue to be governed by the 2010 H-2A Final Rule. Not only will
this approach ensure that the rule change does not complicate or disrupt an employer’s
application process mid-stream, but it will provide an appropriate period after publication
of the final rule during which the Department, SWAs, and employers can adjust to the
new rule before an employer submits its first job order for processing under this final rule
(i.e., with a first date of need more than 90 days after the effective date of this final rule).

Three commenters remarked on the length of the transition period proposed. Two
trade associations objected to what they viewed as a delay of the actual effective date of
the final rule. They remarked that the final rule would not be fully in effect on the 30th
day after publication. In contrast, a SWA urged the Department to consider a longer
transition period, such as 180 days after the final rule’s publication date, stating that both
SWAs and employers need more than 90 days to adjust to the substantive changes being
proposed, e.g., survey methodologies and staggered entry.

The Department appreciates both the SWA’s suggestion for more time as well as

other commenters’ concerns about prompt implementation of the new rule. The transition
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period implemented in this final rule balances these concerns. It allows the Department to
implement necessary changes to program operations, application forms, and technology
systems, and to provide training and technical assistance to the NPC, SWAs, employers,
and other stakeholders in order to familiarize them with changes required by this rule.
However, the transition period also balances the preparation required to properly
implement the new rule with the importance of promptly implementing the modernized
regulations. It requires employers to prepare job orders in compliance with the new
regulations, and it requires the NPC and SWA to be prepared to receive those job orders,
46 days after publication of this final rule. Further, using employers’ first date of need
after the final rule’s effective date, rather than a job order or Application for Temporary
Employment Certification submission date, better ensures that workers who perform
labor or services during the same season will be covered by the same set of regulations.

4. Section 655.103, Overview of This Subpart and Definition of Terms; 20 CFR

653.501(c)(2)(i) of the Wagner-Peyser Act Regulations; and 29 CFR 501.3,

Definitions 20 CFR 655.103(b) and 29 CFR 501.3(a), Definitions; and 20 CFR

653.501(c)(2)(i)

a. Area of Intended Employment and Place of Employment

The NPRM proposed minor amendments to the definition of AIE by replacing the
terms “place of the job opportunity” and “worksite” with a newly defined term “place(s)
of employment.” The Department received some comments on this provision, none of
which necessitated substantive changes to the regulatory text. Therefore, as discussed

below, these definitions remain unchanged from the NPRM with one minor revision.
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As explained in the NPRM, the CO will continue using the definition of AIE to assess
whether each place of employment—defined as a worksite or physical location where
work under the job order actually is performed by the H-2A workers and workers in
corresponding employment—is within normal commuting distance from the first place of
employment or, if designated, the centralized “pick-up” point (e.g., worker housing) to
every other place of employment identified in the application and job order. After
considering comments, as discussed below, the Department adopts the proposed
definitions of AIE and place of employment with one minor change, to use the term
“place of employment” in the singular in the definition of AIE.

Some commenters suggested the Department make substantive revisions to the
proposed definition of “place of employment,” given how it is applied in the proposed
definition of AIE at 20 CFR 655.103(b), and the explicit limitation of an Application for
Temporary Employment Certification to one AIE that the Department proposed to
incorporate at § 655.130(e). Some commenters asserted that travel time from one point
on a farm to another (e.g., from one field to another noncontiguous field, or from a field
to a packing facility) and/or incidental travel off the farm to places outside of the AIE
should not be considered in the Department’s AIE evaluation. Several commenters,
including a trade association, agent, and employers, used job opportunities involving
trucking duties (e.g., delivering an employer’s crops to storage or market) as examples of
their concerns. These commenters objected to listing all of a trucker’s delivery and pick-
up locations on the Application for Temporary Employment Certification as worksites,

which the CO would analyze under the definition of AIE at 8 655.103(b) and subject to
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the geographic limitation at 8 655.130(e). Several trade associations, agents, and
employers commented that the Department should adopt the H-1B definition of place of
employment at § 655.715, asserting that the Board of Alien Labor Certification Appeals
(BALCA) has done so in some appeal decisions. One commenter stated that adopting the
H-1B definition would ensure that certain locations where work is performed for short
durations are excluded from consideration in analysis of the AIE. An employer supported
this approach as flexible and efficient, while other commenters stated it would provide
clarity and certainty to the AIE evaluation. An agent acknowledged that the H-1B
definition might be “less-than-ideal for the H-2A program for other reasons” and
proposed a slightly modified version of the H-1B definition.

The Department declines to adopt the H-1B definition of “place of employment” for
the H-2A program because doing so would be a major change that commenters and
stakeholders generally could not have anticipated as an outcome of the rulemaking, thus
warranting additional public notice and opportunity for comment. The Department may
consider such a change in a future rulemaking, but believes on balance that it is better to
finalize this large, comprehensive, and long-awaited rulemaking project rather than resort
to more notice-and-comment proposed rulemaking in order to more fully consider this
one potential change. Additionally, the H-1B definition of “place of employment” is

tailored to the specialty occupations eligible for the H-1B program, and this definition is
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not easily retrofitted or modified to apply to agricultural occupations eligible for the H-
2A program.* Finally, such a change is not necessary to address commenters’ concerns.
The Department’s proposed definition of AIE considers the normal commuting
distance to the place of employment where the workday begins, not the geographic scope
of a worker’s route after the workday begins. Under the proposed definition of “place of
employment,” a truck driver’s delivery locations, for example, are places of employment,
as they are worksites or other physical locations at which the truck driver performs work
under the job order. However, those delivery locations are not considered in the AIE
analysis of normal commute to the place of employment because the workday for the job
opportunity begins before a worker travels to those locations. The geographic scope
limitation on such places of employment (i.e., after the workday begins) are addressed
under 8 655.130(e), which, as revised, accommodates work at “places of employment
outside of a single [AIE] only as is necessary to perform the duties specified in the
Application for Temporary Employment Certification, and provided that the worker can
reasonably return to the worker’s residence or the employer-provided housing within the

same workday.”

11 For example, the H-1B regulations provide the following examples of non-worksites (i.e., locations that
do not constitute a place of employment) for an H-1B worker: “[a] computer engineer sent to customer
locations to ‘troubleshoot’ complaints regarding software malfunctions; a sales representative making calls
on prospective customers or established customers within a ‘home office’ sales territory; a manager
monitoring the performance of out-stationed employees; an auditor providing advice or conducting reviews
at customer facilities; a physical therapist providing services to patients in their homes within an area of
employment; an individual making a court appearance; an individual lunching with a customer
representative at a restaurant; or an individual conducting research at a library.” See 20 CFR 655.715.
These examples have limited parallels within the agricultural economy.
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While not assessed as part of an AIE review, an employer must identify on the
Application for Temporary Employment Certification and job order all places of
employment, including those after the workday begins, to allow both for the Department
to review, and U.S. workers to be apprised of, the material terms and conditions of the
job opportunity. If specific addresses are unknown, such as in the case of crop delivery to
storage or market, the employer may describe the places to which deliveries will be made
with as much specificity as possible (e.g., county or city names). To be clear, all
worksites and physical locations where work will be performed under the job order, both
those to which a worker must commute and those to which a worker must travel after his
or her workday begins, must be disclosed in the Application for Temporary Employment
Certification and job order; however, those worksites and physical locations to which a
worker must travel after the workday begins to perform work under the job order will not
be analyzed under the definition of AIE. These comments and the limitation of an
Application for Temporary Employment Certification to one AIE, absent an exception,
are discussed further in relation to the geographic scope provision at § 655.130(e).

A State employment agency expressed concern that the term “places of employment”
may result in employer misrepresentation of the actual worksite, lead to confusion
understanding where the “actual worksite” is located when reviewing a job order, and
require the SWAs to identify more deficiencies in cases where the employer does not
specify the worksite as a place of employment. A forestry employer expressed concern
that the proposed definition would be unworkable because it performs work at places of

employment across areas wider than normal commuting distances, considers employer-
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provided housing to be home, and does not expect workers to return home to their
permanent residence each day.

To add clarity, the Department has revised the definition of AIE so that “place of
employment” is singular. As discussed above, there may be a number of places of
employment listed on an Application for Temporary Employment Certification, as an
employer must identify each worksite or physical location where work under the job
order will be performed. However, the CO uses only one place—the first place of
employment identified or, if designated, the centralized “pick-up” point (e.g., worker
housing)—to determine the normal commuting distance around that place and whether all
of the worksites or physical locations to which a worker may commute to begin the
workday are within that normal commute. Where an employer’s job opportunity involves
a planned itinerary (e.g., animal shearing subject to § 655.300), and in the event an AIE
analysis is required, the normal commute at each place along the planned itinerary would
be analyzed.

Some commenters asserted that a normal-commuting-distance analysis should focus
on the location of the housing or pick-up point employers provide for workers, rather
than the places of employment listed on an employer’s Application for Temporary
Employment Certification. A trade association, with support from other commenters,
stated that, because employers are required to provide transportation to worksites from
the housing the employer provides or a pick-up point, a normal commuting distance for
U.S. workers should be measured from their home to the housing or pick-up point, not

the worksite(s); and thus argued that worksites have little bearing on the AIE labor
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market test. Another trade association similarly remarked that the “housing or pick-up
point, rather than the worksite” should be the determining factor, asserting that this would
reflect the commuting patterns of agricultural workers more accurately. An employer
urged adoption of a standard that would consider a worksite to be within the AIE if the
employer has provided housing at the worksite; as normal commuting distance would be
measured from each of the various locations where the employer provided housing to
workers, employers could file fewer Applications for Temporary Employment
Certification, each application covering multiple AIE. Similarly, an agent stated that
employers are required to provide housing within a normal commuting distance, which
“would allow for multiple work/housing locations on a single application.”

The Department disagrees with commenters who assert that the location of one or
more places of employment is not relevant to evaluating normal commuting distance
whenever an employer provides transportation from a designated pick-up point, such as
the housing it provides to H-2A workers and those workers in corresponding employment
who are not reasonably able to return to their own residence within the same day as
provided in § 655.122(d)(1). The Department likewise disagrees that providing additional
housing at the place of employment negates the need for the AIE analysis. A worker who
does not reside at the pick-up point must commute either to the pick-up point or to the
place of employment directly. Further, if the workday does not begin at the pick-up point,
the commute for a worker who travels to the pick-up point using his or her own
transportation continues from the pick-up point to the place of employment using the

employer’s transportation. To the extent a commute involves multiple segments, workers
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in corresponding employment may not be able to reasonably return to their own
residences within the same day. Although an employer would be required to provide such
workers with housing, the Department noted in the NPRM (and farmworkers and their
advocates agreed in comments) that longer-than-normal commuting distance,
transportation issues, and any requirement to live away from home and family are all
factors that can discourage U.S. workers from accepting temporary agricultural job
opportunities, impacting recruitment and the Department’s ability to assess the labor
market prior to issuing a final determination. Should a worker in corresponding
employment choose not to live in employer-provided housing to reduce the commute, the
Department has health and safety concerns, such as driver fatigue. In a comment
addressing transportation safety under 8 655.122(h), a State employment agency noted
that driver fatigue in agriculture is a “real and concerning issue,” stating that it is not
uncommon to see workers at worksites that are hours away from housing sites. (To the
extent these commenters are discussing workers’ movement between various places of
employment after the workday begins, the Department has addressed this issue above and
in § 655.130(e).)

Separately, a workers’ rights advocacy organization discussed the use of the
definition of AIE for other purposes, for example, to frame the geographic area for
prevailing practice and wage surveys, asserting that regulatory language at
88 655.122(d)(5) and 653.501(c)(2)(i) limits AIE in those contexts to a single State.
Those comments with regard to prevailing wage surveys are addressed in the discussion

of prevailing wage determinations at 8 655.120(c).
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In addition to soliciting comments on the proposed definitional changes, the
Department invited input on whether it should further revise the definition of AIE either
to continue making fact-based determinations on a case-by-case basis with the
consideration of other objective factors such as commuting or labor market area
designation systems, other comprehensive commuting studies and data; or, to implement
a uniform standard, like a maximum commuting distance or time above which a commute
would be considered unreasonable in all cases. The Department asked that comments
address the advantages and disadvantages of different alternatives and how
implementation would provide greater clarity and ensure the integrity of the labor market
test.

Commenters varyingly expressed general concerns that the current definition of AIE
is too broad, too narrow, or too ambiguous, but without offering an alternative
framework. A trade association stated that AIE “varies by the nature of the employer’s
need and does not fit neatly into one defined box,” while an employer expressed concern
that the current definition created such a broad standard that it could result in subjective
review of an application. An agent suggested the definition of AIE should be expanded to
reflect that agricultural employers now have statewide and interstate production to
“reduce crop failure risks, expand marketing windows, and improve capital utilization”;
otherwise, the commenter suggested, the definition failed to accommodate modernization
of agricultural operations. Many farmworkers emphasized that it is important to them to
work close either in distance or time to where they live due to the lack of a driver’s

license, post-work obligations like schoolwork, and the need to care for their children and
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be available if family emergencies occur. A workers’ rights advocacy organization
expressed concern that the definition of AIE leads to large AIE and results in fewer U.S.
worker applicants for job opportunities because the regulation does not require employers
to provide transportation to local workers.

Some commenters objected to the use of Metropolitan Statistical Areas (MSAS) in the
H-2A program’s definition of AIE as an objective means of evaluating a normal
commute in particular areas, but did not offer an alternative. Some trade associations,
with support from other commenters, asserted that MSAs and commuting distance have
no correlation with the nature of agricultural work. For example, one commenter stated
that commute times associated with MSAs “bear little resemblance to how agricultural
workers get to their jobs.” A worker’s rights advocacy organization expressed concern
that many farmworkers will have difficulty traveling to and between distant points within
large MSA and cited language from OMB stating that MSAS “are not designed as a
general-purpose framework for nonstatistical activities.” See 2010 Standards for
Delineating Metropolitan and Micropolitan Statistical Areas; Notice, 75 FR 37246 (June
28, 2010). One of the trade associations, with other commenters echoing its statement,
noted that the widely varying commute times associated with different MSAs will make
it difficult for a Farm Labor Contractor (FLC) to contract with a farmer with certainty
about whether the farm will be determined to be inside or outside an arbitrary commute
time for that specific MSA.

The commenters who addressed whether the Department should impose a more

uniform standard for all employers, such as a maximum commuting distance or time
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above which a commute would be considered unreasonable in all cases, generally did not
support a rigid measure of time or distance applicable in all cases. Several trade
associations and an agent stated that use of a specific metric to determine reasonable
commuting distance would be difficult due to various factors. An agent commented that
employers transport workers to “wherever the work is available,” and the Department
should not limit transportation to commute times that may vary widely based on factors
like traffic patterns. One stated that measuring commutes in miles would be inappropriate
because it would not account for areas in which distance can be traveled quickly, and
measuring in time would penalize those who travel difficult terrain or encounter heavy
traffic during daily commutes. One trade association stated that there is too much
variation in terrain, weather, population concentration, road quality, and traffic across the
country to apply a rigid definition of normal commuting distance, and another trade
association similarly remarked that it would be impossible to use a definitive rigid
measure of reasonable commuting distance due to variation in agriculture across the
country, and urged the Department to provide more flexibility. While one agent
suggested that a rigid commuting distance could be consistently applied, an employer
urged the Department to adopt a flexible approach and not apply a rigid definition of
normal commuting distance.

The commenters who suggested a maximum commute distance or commute time
disagreed as to an appropriate limit. Trade associations, individual employers, and an
agent suggested the Department should not consider a commute time to be unreasonable

unless, for example, the worksite is at least 2 hours from the housing, the pick-up point,
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or both. One viewed it as a more easily understood approach that “would prevent any
misunderstanding of whether a specific farm will fit an MSA’s commute time and better
conform to the realities of agricultural employment.” An agent commented that a smaller,
more restrictive AIE is not helpful to anyone, neither the small local workforce that is not
large enough for farmers’ needs, nor the farmer who will have to artificially separate
parts of its widespread operation to fit into discrete AIE. This commenter argued that the
Department has “no statistics that legal, local or domestic workers would take jobs if they
were just confined to about a 60-mile radius of any one farm.” By comparison, a
worker’s advocacy organization urged the Department to limit the definition of “normal
commuting distance” to distances “considerably shorter than the 60+ mile figure”
requested by employers and suggested that a more reasonable maximum distance might
be 45 miles. Some commenters who opposed a maximum commuting distance stated that
if the Department were to adopt a maximum distance standard, it should provide
flexibility to account for typical travel delays.

Upon careful consideration of all of the comments received, the Department declines
to further modify the definition of AIE. Although using MSAs as a proxy for commuting
area may result in broader geographic areas than might seem typical for jobs in rural
areas, employers are required to provide housing to any worker in corresponding

employment unable to reasonably return home at the end of the workday, including those
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who reside within the broadly identified commuting area.'? Therefore, while commenters
provided certain arguments that MSAs might be an imperfect fit in some situations, these
comments neglect to consider the continued value in using MSAs to provide a level of
predictability and adjudicatory consistency for employers nationwide, which the
Department and commenters both consider important. As commenters have not identified
any clearly superior alternative, the final rule continues to rely on a case-by-case
approach to assessing AlE given the varying circumstances across areas that affect travel
and commuting times.
b. Average AEWR

The NPRM proposed to define a new term “average adverse effect wage rate”
(average AEWR). The term is necessary to effectuate the Department’s proposal to make
adjustments to the H-2ALC surety bond amounts based on changes to a nationwide
average AEWR. The Department proposed to calculate the average AEWR as a simple
average of the published AEWR applicable to the Standard Occupational Classification
(SOC) 45-2092 (Farmworkers and Laborers, Crop, Nursery, and Greenhouse) and

publish an updated average AEWR annually to serve as the benchmark for future

12 Some commenters appeared to conflate the concept of “reasonable commuting distance” as used in this
section with the requirement that the employer provide housing to workers in corresponding employment
who are not reasonably able to return to their residence within the same day. The Department notes that
reasonable commuting distance as it relates to AIE is a general concept, whereas a determination as to
whether a worker in corresponding employment is reasonably able to return to their residence at the end of
the day is specific to the worker in question. Therefore, it is possible that a worker in corresponding
employment could reside within a reasonable commuting distance of the place of employment, but could
not reasonably return to his or her residence at the end of the day due to personal circumstances (e.g., lack
of a private vehicle or public transportation). In such a situation, the employer would be required to offer
housing to the worker in corresponding employment.
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adjustments to the required bond amounts. As discussed below, this definition is adopted
with modifications for conformity to the revised AEWR methodology in the 2020 H-2A
AEWR Final Rule, published in November 2020.%2

The Department received only two comments specifically relating to the proposal to
define the average AEWR. Both commenters misunderstood the nature of this proposal,
believing that the Department was proposing an alternative to the wage sources listed in
8 655.120(a), and opposed the proposal for this reason. The Department reiterates that the
average AEWR is only intended to be used a benchmark for making adjustments to the
required bond amounts. Under this proposal, the average AEWR does not change or
replace the wage rate required under § 655.120(a).**

The Department adopts the definition of average AEWR with modifications
consistent with modifications made to the Department’s AEWR methodology in the
companion 2020 H-2A AEWR Final Rule. As defined in this final rule, the average
AEWR is the simple average of the AEWR established in accordance with

§ 655.120(b)(1)(i).1° The revised definition clarifies that once set, the average AEWR

13 Final Rule, Adverse Effect Wage Rate Methodology for the Temporary Employment of H-2A
Nonimmigrants in Non-Range Occupations in the United States, 85 FR 70445 (Nov. 5, 2020) (2020 H-2A
AEWR Final Rule).

14 See 84 FR 36168, 36179 (July 26, 2019) (explaining that the Department proposes to maintain the
current requirement in § 655.120(a) that an employer must offer, advertise in its recruitment, and pay a
wage that is the highest of the AEWR, the prevailing wage, the agreed-upon collective bargaining wage,
the Federal minimum wage, or the State minimum wage, with only minor changes).

15 The AEWR methodology proposed in the NPRM would have resulted in the publication of separate
AEWR specific to the SOC 45-2092 and other occupational classifications for field and livestock workers.
Under the modifications made to the Department’s AEWR methodology in the companion 2020 H-2A
AEWR Final Rule, the OFLC Administrator will instead publish AEWR for a combined field and livestock
workers category. Therefore, instead of calculating the average AEWR using the AEWR for the SOC 45-
2092, the OFLC Administrator will use the AEWR for the combined field and livestock workers category,
which are those AEWR established in accordance with § 655.120(b)(2)(i).
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remains in effect until the OFLC Administrator publishes an adjusted average AEWR and
it becomes effective. Adjustments to the average AEWR will occur consistent with the
schedule for adjusting AEWR under § 655.120(b)(2)(i).

c. Corresponding Employment

The NPRM did not propose amendments to the definition of corresponding
employment or request comments on any aspect of the definition. However, the
Department received a few comments suggesting modifications to the definition, none of
which necessitated substantive changes to the regulatory text from the NPRM. Therefore,
this final rule retains the definition of corresponding employment from the current rule
without change.

Several commenters stated that the definition should be modified to include a de
minimis exception, allowing non-H-2A workers to perform a limited amount of work
similar to the duties described in the job order or performed by the H-2A workers without
being considered to be engaged in corresponding employment. Alternatively, several
commenters indicated that the definition should be more similar to the definition of
corresponding employment under the H-2B program regulations, which defines
corresponding employment to include work that is either substantially similar to the work
included in the job order or substantially the same work performed by H-2B workers, and
excludes certain full-time, incumbent employees. See 20 CFR 655.5; 29 CFR 503.4.

The Department has carefully considered these comments requesting that the
definition of corresponding employment be revised and narrowed, but declines to alter

the definition of corresponding employment at this time. The Department did not propose
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any changes to the definition of corresponding employment or request comments on any
aspect of the definition. Many parties who would be affected by any change in the
definition of corresponding employment therefore had no reason to anticipate any change
in the current definition or to provide input as to how the definition could be revised. The
Department received only a limited number of comments on this topic, all from
employers and their representatives, with no feedback from other affected parties to
enable the Department to obtain multiple perspectives on this issue. Accordingly, the
Department declines to adopt any changes to the definition of corresponding
employment.
d. Employer and Joint Employment

The NPRM proposed amendments to the definitions of “employer” and “joint
employment” to clarify the use of these terms in the filing of Applications for Temporary
Employment Certification and to codify that the common law of agency determines joint
employer status for those entities that do not file applications under the statute, consistent
with the INA and the Department’s longstanding administrative and enforcement
practice. The Department received many comments on these proposed definitions, none
of which necessitated substantive changes to the regulatory text. Therefore, as discussed

below, these definitions remain unchanged from the NPRM with one minor revision.

51
AILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

Section 218 of the INA recognizes that growers, agricultural associations, and H-
2ALCs that file applications are employers or joint employers.*¢ In conformity with the
statute as well as the Department’s current policy and practice, the NPRM proposed to
clarify the definitions of employer and joint employment with respect to the H-2A
program to include those entities the statute recognizes as employers or joint employers.
Specifically, the Department proposed to add language to the definition of joint
employment to clarify that an agricultural association that files an application as a joint
employer is, at all times, a joint employer of all H-2A workers sponsored under the
application and, if applicable, of corresponding workers. The Department further
proposed to clarify the definition of joint employment to include an employer-member of
an agricultural association that is filing as a joint employer, but only during the period in
which the member employs H-2A workers sponsored under the association’s joint
employer application. The Department also proposed a slight change to the joint
employment language in the current regulation to more expressly codify that the common
law of agency determines joint employer status for those entities that do not file
applications under the statute. The Department proposed to add language to the definition
of joint employment to clarify that growers that file the joint employer application
proposed in § 655.131(b) are joint employers, at all times, with respect to the H-2A

workers sponsored under the application and, where corresponding workers are

16 See 8 U.S.C. 1188(c)(2) (“The employer shall be notified in writing within seven days of the date of
filing if the application does not meet the [relevant] standards™); 8 U.S.C. 1188(c)(3)(A)(i) (“The Secretary
of Labor shall make . . . the certification described in subsection (a)(1) if . . . the employer has complied
with the criteria for certification™); 8 U.S.C. 1188(d)(2) (“If an association is a joint or sole employer of
temporary agricultural workers, . . . [H-2A] workers may be transferred among its [employer-]members”).
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employed, corresponding workers. In addition to the proposed changes to the definition
of joint employment, the Department proposed to add language to the definition of
employer to clarify that a person who files an application other than as an agent is an
employer and, similarly, that a person on whose behalf an application is filed is an
employer. As the Department noted in the NPRM, these proposed revisions reflected the
Department’s longstanding administrative and enforcement practice that is already
familiar to employers.
Joint Employment for Agricultural Associations Filing as a Joint Employer with its
Employer-Members

The Department received numerous comments related to its proposal to clarify that an
agricultural association that files an application as a joint employer is, at all times, a joint
employer of all H-2A workers sponsored under the application and, if applicable, of
corresponding workers. Two associations submitted lengthy comments opposing the
proposal. The two associations each asserted the INA does not permit the Department to
impose joint employer liability on an agricultural association for the violations of an
association member, unless the association committed, participated in, or had knowledge
of the violation. The associations cited sec. 1188(d)(3)(A) of the INA which limits the
debarment of joint employer agricultural associations based on violations an employer-
member commits to instances in which the agricultural association committed,
participated in, had knowledge of, or had reason to know of the violation. The
associations submitted that Congress’s specific choice to permit debarment for a member

violation only when an agricultural association meets this standard evinces a general
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intent to hold agricultural associations otherwise accountable for employer-member
violations only when they committed, participated in, or knew of the underlying
violation.

The associations explained that Congress conferred a “special status” on agricultural
associations “in order to level the playing field for small employers” and that imposing
joint employer liability on agricultural associations that elect to file a joint employer
application would “frustrate that status” because associations cannot afford exposure to
such liability. Both assert that exposure to such liability would result in associations’
inability to file joint employer applications. The associations also stated that the
Department has historically applied the common law of agency to determine whether an
entity employs a worker and oppose the “proposed radical change to agency law.”

Two other associations asserted that the Department has never held an association
liable for employer-member violations unless the association was involved in or directly
participated in the violation. One of these associations also agreed with the two
associations described immediately above that the proposal to hold agricultural
associations accountable for employer-member violations when the agricultural
association elected to file a joint employer application is inconsistent with the statute.
That association also commented the proposal will reduce small farmers’ access to the

program and potentially threaten the existence and participation of associations in the
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program. And finally, various other employer commenters lodged general objections to
holding associations liable for the violations that their employer-members commit.’

A worker advocate group supported the Department’s proposal to clarify that an
agricultural association that elects to file a joint employer application is at all times a
joint employer of the H-2A workers sponsored under the applications as well as any
corresponding workers. The commenter submitted that the clarification will incentivize
associations to monitor employer-member compliance with program requirements.

After carefully considering the comments it received, the Department has decided to
retain its proposed clarification of the definition of joint employment to include language
specifying that an agricultural association that files an application as a joint employer is,
at all times, a joint employer of all H-2A workers sponsored under the application and
any corresponding workers. Simply put, the plain language of sec. 1188(d) of the INA
requires this interpretation. Section 1188(d)(2) only allows agricultural associations to
file a single application on behalf of its members to sponsor H-2A workers that it may
“transfer” among its membership “[i]f [the agricultural] association is a joint or sole
employer of temporary agricultural workers.”® Thus, associations attest to joint employer
status when they submit a joint employer application for authorization to transfer H-2A

workers among its membership. In addition to permitting the association to transfer H-2A

17 Another agricultural association that submitted a comment (generally supported by several other
commenters, including trade associations and individual employers) offered no criticism of the NPRM’s
clarification that agricultural associations that file a joint employer application are liable at all times for
violations committed against H-2A workers sponsored under the applications as well as any applicable
corresponding workers.

18 See also the title of sec. 1188(d)(2) (“Treatment of Associations Acting as Employers.”) (emphasis
added).
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workers, filing a single application rather than individual applications on behalf of each
employer-member of an agricultural association results in significant financial savings
and substantially reduces the efforts and costs associated with the required recruitment
and advertising. The statute requires an agricultural association to assume joint employer
(or sole employer) status to qualify for these benefits.** Agricultural associations are
uniquely positioned to be knowledgeable of program requirements. This requirement
encourages associations that transfer workers among their members to ensure that their
members understand program rules and regulations, and assist their membership in
achieving compliance.

Should an agricultural association prefer not to accept the obligations of joint (or
sole) employment, it may choose instead to file individual applications on behalf of its
members as an agent, thereby limiting its liability, consistent with sec. 1188(d)(1) (but
also foregoing the privileges that apply if it files a Master Application). The statutory
scheme accordingly permits an agricultural association to choose to assume the
traditional responsibilities of a joint/sole employer, including any liability to the workers

it jointly/solely employs—or file an application as an agent and generally avoid employer

19 See Little v. Solis, 297 F.R.D. 474, 478 (D. Nev. Jan. 27, 2014) (as a joint employer applicant,
agricultural association is a joint employer of H-2A workers for purposes of the H-2A program); Ruiz v.
Fernandez, 949 F. Supp. 2d 1055, 1072 (E.D. Wash. June 7, 2013) (an agricultural association that submits
a joint employer application is a party to the H-2A workers’ work contracts as a matter of law); Martinez-
Bautista v. D & S Produce, 447 F. Supp. 2d 954, 962 (E.D. Ark. Aug. 25, 2006) (entities that jointly
applied to employ H-2A workers are joint employers of the workers); cf. WHD v. Native Techs., Inc., ARB
No. 98-034, 1999 WL 377285, *6 (ARB May 28, 1999) (filer of a labor condition application under H-1B
provisions of the INA is an “employer” by operation of law, independent of criteria under the common law
test of employer); but see Admin. v. Azzano Farms & Wafla, ALJ Case No. 2019-TAE-00002, appealed to
ARB No. 2020-0013.

56
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

liability. However, when associations file as agents H-2A workers cannot be transferred
among their members, pursuant to sec. 1188(d)(2).

The Department notes the contention that it has never sought to hold an agricultural
association liable for member violations unless the agricultural association was involved
in the violations is inaccurate. Holding an association accountable for employer-member
violations when the association attested to joint employer status is consistent with
WHD’s current enforcement position. WHD is presently asserting before the
Administrative Review Board that an association is liable for its member’s violations
based solely on its having filed a joint employer application.?> WHD has also previously
sought to enforce program requirements against other associations based solely on their
election of joint employer status.

Additionally, it is inaccurate to state that sec. 1188(d)(3)(A) provides that violations
committed by an association member are not the responsibility of an association unless
the Secretary determines that the association participated in, had knowledge of, or had
reason to know of the violations. Rather, this section provides that an association is not
subject to debarment when a member commits a violation (unless the Secretary
determines that the association or other member participated in, had knowledge of, or had
reason to know of the violations). Read together, sec. 1188(d)(2) and (d)(3)(A) assign full
legal responsibility to agricultural associations for member violations, with the exception
of a release from program debarment for an agricultural association when the Department

cannot satisfy sec. (d)(3)(A)’s more exacting standard.

20 See Azzano Farms, ARB Case No 2020-0013.
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While sec. 1188(d)(3)(A)’s breadth is not as wide as the commenters asserted, it
nevertheless is a meaningful limitation on the Department’s authority to debar an
agricultural association for its member’s violations. Consistent with the provision, the
Department’s implementing regulations do not permit the Department to debar an
association merely because its employer-member committed a substantial violation that
subjects the employer-member to debarment. Rather, the WHD Administrator will only
seek to debar the association for an employer-member’s violation when the association
participated in the violation. See 29 CFR 501.20(f). In other words, to debar an
association, it is not enough to show its member committed a debarrable offense; the
Department must also show the association participated in the offense.

When an association is not subject to debarment, it is also likely that civil money
penalty assessments against agricultural associations for employer-member violations
will be lower than those assessed for their members. As the Department noted in the
NPRM, it will continue to apply its longstanding policy with respect to imposing liability
among culpable joint employers. This policy includes consideration of the factors at
29 CFR 501.19(b) when the Department assesses civil money penalties. The Department
applies these factors to joint employers on a case-by-case basis. Thus, for example, if the
Department determines an agricultural association achieved no financial gain from an
employer-member’s failure to pay the required wage to H-2A or corresponding workers,
but that the employer-member achieved significant financial gain, the civil money
penalty, if any, applicable to the association would likely be less than that applicable to

the employer-member for this violation.
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Joint Employment for Employers Filing Joint Employer Applications Under § 655.131(b)

The Department received various comments concerning its proposal to add language
to the definition of joint employment clarifying that growers that file the joint employer
application proposed in § 655.131(b) are joint employers, at all times, with respect to the
H-2A workers sponsored under the application and any corresponding workers. Five
organizations representing growers’ interests expressed appreciation that the Department
was proposing to permit “small growers to jointly apply” for H-2A workers and to permit
such growers to share H-2A workers. However, these commenters, as well as a sixth
organization, all opposed the Department’s proposal to treat each grower as a joint
employer at all times for purposes of liability. The five organizations representing
growers’ interests requested that the Department only hold employer(s) that commit a
program violation accountable. They asserted that co-applicants that do not commit the
violations are “innocent” and should not be held liable “for another employer’s
violation(s).” The sixth organization similarly submitted that “[o]nly the employer [that]
is guilty for violating the terms of the program should be penalized.” Another
organization representing growers’ interests likewise contended “there is no basis for
extending liability to any entity that did not have knowledge of or participate in any
violation . . ..”

A worker advocate group suggested that the job order joint employers file in
connection with a § 655.131(b) joint employer application should include language
specifying that all named employers are agreeing to joint employment liability for the

entire period of employment listed on the order. Otherwise, the commenter asserted, joint
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employers might contend liability extends solely to the dates H-2A workers complete at

the property owned or operated by the particular employer. The commenter specifically

submitted this addition is necessary to prevent joint employer applicants from “disputing
joint employment should something go wrong.”

The Department has reviewed closely the comments it received on this subject. It has
decided to retain its proposed clarification of the definition of joint employment to
include language specifying that the joint employers that file an application under
8 655.131(Db) are, at all times, joint employers of all H-2A workers sponsored under the
application and, if applicable, of corresponding workers. The purpose of the
Department’s proposal to add 8§ 655.131(b) to its implementing regulations was to permit
a small grower that has a need for H-2A workers but cannot alone guarantee full-time
employment to use the H-2A program by joining with another (or other) small grower(s)
in the same area to obtain H-2A workers to perform the same work. Full-time
employment under the program is 35 hours per workweek. See 20 CFR 655.135(f). The
proposal accordingly permits co-applicants that cannot alone employ a worker for 35
hours per workweek to file an application together to employ H-2A workers and to move
sponsored H-2A workers from one employer to another to satisfy the 35 hour per
workweek requirement.

The statute specifically contemplates that all filers (other than agents) are employers
and only expressly permits an entity (i.e., an agricultural association) to move H-2A
workers from one employer to another when the entity agrees to retain program

responsibility and liability with respect to the workers it moves. See 8 U.S.C. 1188(d)(2).
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Therefore, as the Department stated in the NPRM and reaffirms here, the statute requires
entities that jointly apply for H-2A workers, whom they intend to move among
themselves, to retain program responsibility with respect to the H-2A workers and, if
applicable, any corresponding workers. Because the statute provides that an entity
permitted to move H-2A workers from one employer to another must retain program
responsibility with respect to the workers, the Department is not adopting the
commenters’ request to release co-applicants from liability for the violations that another
co-applicant commits. Thus, if the Department determines any employer named in the
Application for Temporary Employment Certification under § 655.131(b) has committed
a violation, either one or all of the employers named in the Application for Temporary
Employment Certification can be found responsible for remedying the violation(s) and for
attendant penalties. For example, if employer C and employer D file a joint employer
application under proposed § 655.131(b) and employer C fails to pay the H-2A workers
the required wage, employer D will be jointly liable for employer C’s violations. This
approach not only conforms to the statute, it is consistent with judicial authority.?
However, the Department notes that the civil money penalties it assesses against the
joint employers that did not commit the underlying violation, if it determines any such
penalties are appropriate, will likely be less than those it imposes against the joint
employer that committed the violation. As the Department noted above, it will continue

to apply its longstanding policy with respect to imposing liability among culpable joint

2l Martinez-Bautista v. D&S Produce, 447 F. Supp. 2d 954, 96062 (E.D. Ark. 2006) (ruling entities that
jointly applied to employ H-2A workers are joint employers of the workers and rejecting application of
agricultural association liability principles when the joint employers had not filed through an association).
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employers. This policy includes consideration of the factors at 29 CFR 501.19(b) when
the Department assesses civil money penalties. The Department applies these factors to
joint employers on a case-by-case basis. Thus, for example, if the Department determines
a joint employer had no previous history of violations, but that the other joint employer
had a previous history of violations, the civil money penalty, if any, applicable to the
joint employer with no previous history of violations would likely be less than that
applicable to the joint employer that committed the violation.

Furthermore, it would be inappropriate to impose a debarment remedy on a joint
employer that did not actually commit the substantial violation unless the joint employer
participated in the violation. Thus, for instance, so long as employer D in the example
above did not participate in employer C’s violation, the Department will not seek to debar
employer D, even if employer C’s underlying violation is substantial and subjects
employer C to a debarment remedy. The Department applies the same standard to
agricultural associations that filed a joint employer application and their employer-
members when those entities did not commit the underlying violation. See 29 CFR
501.20(f). The Department has edited 20 CFR 655.182(h) and 29 CFR 501.20(f) to
confirm this approach.

Joint Employment Period for Employer-Members Employing H-2A Workers Under an
Agricultural Association Filing as a Joint Employer with the Employer-Members

The Department proposed to clarify the definition of joint employment to include an

employer-member of an agricultural association that is filing as a joint employer, during

the time the member employs H-2A workers sponsored under the association’s joint
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employer application. Therefore, an employer that employs H-2A workers sponsored
under an agricultural association joint employer application is jointly employing the H-
2A workers with the agricultural association and accordingly is liable for any violations
committed during the period it employs such workers. It additionally clarified that an
employer that is a member of an agricultural association that filed a joint employer
application is only in joint employment with the agricultural association when it is
employing the pertinent H-2A workers. Thus, if employer-member A commits program
violations at a time when it is the only member jointly employing the pertinent H-2A
workers with the agricultural association, other employer-members within the association
are not liable for such violations (provided the other members did not participate in the
violations, which were substantial, and thereby subject themselves to debarment). See

8 U.S.C. 1188(d)(3)(A); 29 CFR 501.20(f). The Department received no comments that
caused it to reconsider this proposal. The Department has accordingly implemented the
provision unchanged from the NPRM in this final rule.

The Department notes that the arrangement described above under 8 655.103(b) is
different from employers filing joint employer applications under § 655.131(b) that are,
at all times, liable for any violation that another joint employer commits. As discussed
previously, each 8 655.131(b) joint employer is permitted to move H-2A workers to its
co-applicants, whereas it is the agricultural association, not the employer-member, that
may transfer workers when the agricultural association files as a joint or sole employer.
The statute expressly permits an association to move H-2A workers from one entity to

another only when the association agrees to retain program responsibility with respect to
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the moved H-2A workers by filing as a joint or sole employer. The Department has
accordingly concluded that to permit § 655.131(b) joint employers to move workers, it
must require the joint employers, like an agricultural association permitted to transfer H-
2A workers, to retain program responsibility with respect to the H-2A workers. In short,
the legally relevant analog to § 655.131(b) joint employers for purposes of determining
whether to require such employers to retain program responsibility at all times is an
agricultural association that files a joint or sole employer application (not an employer-
member of such an association).
The Joint Employment Language More Expressly Codifies that the Common Law of
Agency Determines Joint Employer Status for Non-Filers

In the NPRM, the Department proposed a slight change to the joint employment
language in the current regulation to codify more expressly that the common law of
agency determines joint employer status for employers that have not filed an application.
As the Department explained in the NPRM, controlling judicial and administrative
decisions provide that to the extent a Federal statute does not define the term employer,
the common law of agency governs whether an entity is an employer.?> Accordingly, the
proposal continued to use the common law of agency to define the term joint employment
for associations and growers that have not filed applications (as well as to define the term

employer when an entity has not filed an application). Thus, for example, under the

22 See Nationwide Mutual Insurance v. Darden, 503 U.S. 318, 322-24 (1992); Garcia-Celestino v. Ruiz
Harvesting, 843 F.3d 1276, 1288 (11th Cir. 2016); Admin. v. Seasonal Ag. Services, Inc., 2016 WL
5887688, at *6 (ARB Sept. 30, 2016). The focus of the common law standard is the “hiring entity’s ‘right
to control the manner and means by which the product is accomplished.”” Ruiz Harvesting, 843 F.3d at
1292-93 (quoting Darden, 503 U.S. at 323). Application of the standard typically entails consideration of a
variety of factors. See Ruiz Harvesting, 843 F.3d at 1293 (citing Darden, 503 U.S. at 323-24).
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Department’s current and continuing enforcement policy—with which employers are
already familiar—if an agricultural association files as a joint employer, the association’s
employer-members are only joint employers with the association during the period they
are employing the H-2A or corresponding worker(s) under the common law of agency.
Likewise, a grower, for example, is only a joint employer with an H-2ALC with which it
contracts to provide H-2A workers if the grower is jointly employing the H-2A workers
under the common law of agency. The Department received no comments that caused it
to reconsider this proposal. It has accordingly implemented the proposal unchanged from
the NPRM in this final rule.?

Finally, with respect to the four clarifications to the definition of joint employment
proposed by the Department in the NPRM and retained here in the final rule, the
Department notes that an entity that represents that it is the largest State citrus association
in Florida, and another entity that represents that its members pay approximately 80
percent of all agricultural labor payroll in the United States, both “support[ed] the
proposed definition” of joint employment. The citrus association further indicated that it
represents more than 3,000 growers. Thus, an association composed of approximately

3,000 growers, as well as an association that represented that its members pay four-fifths

23 The Department additionally notes, as it did in the NPRM, that the current H-2A program definitions of
employer and joint employment, as well as those the Department is implementing herein, are different from
the definitions of “employer,” “employee,” and “employ” in the Fair Labor Standards Act, 29 U.S.C. 201 et
seq. (FLSA) and the definition of “employ” in the Migrant and Seasonal Agricultural Worker Protection
Act, 29 U.S.C. 1801 et seq. (MSPA). Thus, the statutory definitions in the FLSA and MSPA that determine
the existence of an employment relationship or joint employer status neither apply nor are relevant to the
determination of whether an entity is an H-2A employer or joint employer.
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of the agricultural labor payroll in the entire country, each supported the definition of
joint employment implemented by the Department in this final rule.
The Department is Adopting Clarifications to the Definition of Employer Proposed in the
NPRM

In the NPRM, the Department proposed to add language to the definition of employer
to clarify both that a person who files an application other than as an agent is an employer
and that a person on whose behalf an application is filed is an employer. An employer
association opposed the proposed clarification. Its comment appeared to say that the
definition of employer should be no broader than an entity that employs H-2A workers
under the common law of agency. Two other associations asserted the proposed
clarifications to the definition of employer are inconsistent with the INA. These two
associations specifically asserted the statute does not permit the Department to hold
agricultural associations accountable as an “employer” when they have filed a joint
employer application on behalf of their members. The Department addressed above why
the statute not only permits but also requires it to treat an agricultural association that
files a Master Application as a joint employer of the pertinent workers. Because a joint
employer is simply an employer of workers that another entity also employs, the statute
requires the Department to treat an agricultural association that files an application as a
joint employer as an “employer.” The Department’s clarification of the definition of
employer to include those that file an application (other than as an agent) is not only

consistent with the INA,; the INA compels it.
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The Department also received a comment that the current definition of employer does
not adequately contemplate complex business organizations. It is beyond the scope of this
rulemaking for the Department to determine all the ways that a business seeking to use
the H-2A program might organize itself. The Department hopes the following general
guidance will be useful to entities that use complex business structures. The Department
will treat the entity that files an application as an employer unless the filer identifies itself
as an agent. If the filer identifies itself as an agent, the Department will treat the entity the
agent identifies as its principal as an employer. The Department will also treat any other
entity that actually employs the pertinent H-2A workers under the common law as an
employer. For example, if one entity within a complex business organization files an
application as an employer and another entity within the same complex business
organization employs the workers under the common law, the Department will treat each
entity as an employer (whether or not the filer jointly employs the workers under the
common law). This paragraph is intended to provide general guidance, however, and as
mentioned above, it is beyond the scope of this rulemaking to determine all the ways that
a business seeking to participate in the program might organize itself.

A commenter also brought to the Department’s attention a minor grammatical error in
the regulatory text’s definition of employer at paragraph (iii). The Department agrees
with the commenter and has made a minor technical change to the language to address
the grammatical error.

Employer-Member Responsibility for Violations Committed under a Joint Employer

Application Filed by an Agricultural Association

67
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

Consistent with existing practice, the Department observed in the NPRM that when
an agricultural association files a joint employer application, an employer-member of that
association is an employer of the H-2A workers during the time the member employs the
workers. The Department further noted that when only one employer-member is
employing the H-2A workers at the time of a program violation, only that employer-
member and its agricultural association are fiscally responsible for program violations.
The Department received no comments opposing this approach and is accordingly
implementing it unchanged from the NPRM.

Department’s Approach to Imposing Liability among Culpable Joint Employers

In the NPRM, the Department proposed to continue to apply its longstanding policy
with respect to imposing liability among culpable joint employers. This policy, as noted
previously, includes consideration of the factors at 29 CFR 501.19(b) when the
Department assesses civil money penalties. The Department applies these factors to joint
employers on a case-by-case basis. For example, if the Department determines an
agricultural association achieved no financial gain from an employer-member’s failure to
pay the required wage to H-2A or corresponding workers, but that the employer-member
achieved significant financial gain, the civil money penalty, if any, applicable to the
association would likely be less than that applicable to the employer-member for this
violation.

The Department received multiple comments supporting this approach. For example,
a grower association specifically voiced its support for the case-by-case-approach. The

Department also received a comment from another grower association opposing this
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approach, however, arguing that only the culpable party or parties should be assessed a
civil money penalty. As noted above, however, under this approach, the Department will
apply the relevant factors on a case-by-case basis to joint employers and thus
appropriately reflect culpability. The Department accordingly intends to continue to
assess civil money penalties against joint employers in this manner.
Proposal to Move Certain Requirements in the Definition of Employer

The current definition of employer in the H-2A program requires an employer to have
a place of business in the United States and a means of contact for employment as well as
a Federal Employer Identification Number (FEIN). The Department proposed to move
these requirements to 88 655.121(a)(1) and 655.130(a). The proposal required a
prospective employer to include its FEIN, its place of business in the United States, and a
means of contact for employment in both its job order submission to the NPC and its
Application for Temporary Employment Certification. The Department is implementing
its proposal to move these requirements unchanged from the NPRM in this final rule.

e. First Date of Need and Period of Employment

The NPRM proposed to add definitions of the terms “first date of need” and “period
of employment.” The Department received many comments on the definition of “first
date of need,” none of which necessitated substantive changes to the regulatory text, and
no comments on the proposed definition of “period of employment.” Therefore, as
discussed below, these definitions remain unchanged from the NPRM.

The Department explained in the NPRM that an employer indicates the period of

employment on its job order and Application for Temporary Employment Certification by
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identifying the first and last dates on which it requires the temporary agricultural labor or
services for which it seeks a temporary agricultural labor certification. The first date the
employer identifies on the job order and Application for Temporary Employment
Certification is used as the date on which work will start for purposes of recruitment and
for calculating program requirements (e.g., the positive recruitment period under

8 655.158). However, as actual start dates may vary due to such factors as travel delays
or crop conditions at the time the employer expected work to begin, the Department
proposed to define the term “first date of need” as the first date on which the employer
“anticipates” requiring the temporary agricultural labor or services sought. The
Department explained that the inclusion of the word “anticipates” in the definition would
provide a limited degree of flexibility—up to 14 calendar days after the first date of need
listed on the temporary agricultural labor certification—for the actual start date of work
for some or all of the temporary workers hired to occur.

Commenters who supported the proposed definition and the inclusion of the word
“anticipates,” included employers, agents, trade associations, two State government
commenters, and a State elected official. These commenters asserted that some flexibility
to adjust actual start dates would simplify the program and facilitate both compliance and
administration, while ensuring workers still receive the benefits promised. One State
government commenter recommended the Department further clarify employer
obligations to provide subsistence and/or meals to workers when work does not start on
the anticipated start date to ensure that employers understand and satisfy those

obligations.
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Commenters who opposed the definition, including a workers’ rights advocacy
organization and farmworkers, focused their opposition on the potential for actual start
date variability underlying the word “anticipates.” These commenters asserted that
delayed start dates are harmful to workers, who value predictability and certainty in
employment start dates, particularly where they turn down other work or have to travel
far to make themselves available to work at the time and place needed. In addition, these
commenters stated that farmworkers have expenses beyond housing and meals and
cannot afford to lose expected pay for up to 2 weeks, should the actual start date be later
than the first date of need offered. The workers’ rights advocacy organization urged the
Department to strengthen protections in the employment services regulations at 20 CFR
653.501(c)(5) if the Department retains the proposal, by requiring the employer to pay
workers the hourly rate for the hours listed on the job order on each day work is delayed
(not only the workdays in the first workweek), unless the employer notifies both the
SWA and worker (not only the SWA\) at least 10 days before the anticipated start date,
and setting the three-fourths guarantee calculation to the anticipated start date, rather than
the actual start date.

In response to these comments and suggestions, the Department reiterates that the
proposed definition, including the word “anticipates,” is not a change. The definition only
serves to make plain the Department’s existing understanding that a projected start date
of need is difficult to set with certainty, given the required time periods for filing, and the
actual start date of agricultural work must be afforded some flexibility to accommodate

environmental and other agricultural conditions at the time work was projected to begin.
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For example, the Wagner-Peyser agriculture clearance system uses the term “anticipated”
in relation to start dates and provides a process close to the start date the employer
identified in the job order for the employer, the SWA, and referred farmworkers to
communicate regarding the actual start date of work. See 20 CFR 653.501(c)(1)(iv)(D),
(©)(3)(1) and (iv), (c)(5), and (d)(4). These regulations require an employer to notify the
SWA of start date changes at least 10 business days before the originally anticipated start
date and requires the SWA to notify farmworkers that they should contact the SWA
between 9 and 5 business days before the anticipated start date to verify the actual start
date of work. 20 CFR 653.501(c)(5) and (d)(4). Similarly, the definition of “first date of
need” in this rulemaking acknowledges that the actual start date of work may require
adjustment close to the time the employer anticipated work would begin.

The Department also appreciates the opportunity to clarify employer obligations and
worker protections with regard to possible changes from the anticipated first date of need
to the actual start date of work. As discussed above, the Wagner-Peyser agriculture
clearance system regulations facilitate communication between employers and
farmworkers before workers who must travel to the place of employment depart for the
place of employment. If an employer fails to timely notify the SWA of a start date change
(i.e., at least 10 business days before the anticipated first date identified in the job order),
beginning on the first date of need, it must offer work hours and pay hourly wages to
each farmworker who followed the procedure to contact the SWA for updated start date
information. See 20 CFR 653.501(c)(3)(i) and (c)(5). In addition, under the Department’s

H-2A regulations at 8 655.145(b), if an employer requests a start date delay after workers
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have departed for the place of employment, the employer must assure the CO that it will
provide housing and subsistence to all workers who are already traveling to the place of
employment, without cost to the workers, until work commences. If an employer fails to
comply with its obligations, the SWA may notify the Department’s WHD for possible
enforcement, as provided in § 653.501(c)(5), or the Department may pursue revocation of
the certification, following the procedures at § 655.181, or debarment of the employer,
following the procedures at 20 CFR 655.182 or 29 CFR 501.20.

One commenter supported the definition and the 14-day flexibility discussed, but
stated 30 days of flexibility would be preferable. The Department declines to expand
period of potential start date change after the anticipated first date of need. Up to 14
calendar days reflects the Department’s observation of existing practices, as discussed
above, which balance employers’ need for flexibility and workers’ need for certainty. The
Department intended to clarify, not change, existing practices regarding anticipated and
actual start dates.

Only one employer expressed concern about the word “anticipates.” This commenter
thought workers might misuse the definition to arrive “late” and, as a result, employers
would not have workers in place when needed. However, the Department does not intend
for this definition to provide a flexible window for workers’ arrival at the place of
employment without the employer’s consent. During recruitment, workers agree to make
themselves available at the time and place needed. Should a worker not report for work
for 5 consecutive working days without the employer’s consent, the employer may

exercise the abandonment provision at § 655.122(n).
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The workers’ rights advocacy organization expressed concern about the definition’s
application in master applications (i.e., applications agricultural associations may file in
joint employment with their employer-members). The commenter thought that the actual
start date flexibility, when combined with the Department’s proposal to allow employer-
members’ actual start dates to vary by up to 14 days, could result in workers employed
under a master application having actual start dates that vary by up to 28 days. This
commenter asserted that this combination would increase the complexity of master
applications and uncertainty for workers, which could discourage U.S. workers from
applying. The Department appreciates the opportunity to clarify this definition’s
application to master application filings. Under this final rule, an agricultural association
may submit a master application on behalf of employer-members who have first dates of
need (i.e., anticipated start dates) that vary by no more than 14 calendar days. Applying
this definition, the 14-day actual start date flexibility applicable to all employer-members
on the master application is anchored to the earliest anticipated start date of any
employer-member included in the application. As a result, all employer-members
included in the master application are limited to the same 14-day “anticipated” start date
flexibility window as any other H-2A application, calculated from the earliest employer-
member start date included in the application.

f. Job Order

The NPRM proposed minor amendments to the definition of “job order” to conform

to the proposed change under § 655.121, requiring electronic filing of the job order by the

employer and transmittal of the approved job order by the CO to the SWA, and update
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the job order form name and number. The Department received one comment on the
proposed changes to this definition, which did not necessitate substantive changes to the
regulatory text. Therefore, as discussed below, this definition remains unchanged from
the NPRM.

A worker’s rights advocacy organization expressed support for the proposal,
explaining that electronic filing would streamline process times and reduce burden, but
commented that the SWA, in addition to the NPC, should receive immediate notice of the
filing of the job order and proposed that the words “and SWA” be added to the end of the
proposed definition. The Department appreciates the comment but respectfully declines.
As explained in addressing comments on § 655.121, the proposed changes to the job
order filing process, under the final rule, avoid duplication of processes and will create
significant savings and efficiencies for employers, SWAs, and the Department.
Furthermore, transmission of the job order to the SWA will be virtually instantaneous
upon submission in OFLC’s Foreign Labor Application Gateway (FLAG) system.

g. Prevailing Wage

The NPRM defined prevailing wage as the wage rate established by the OFLC
Administrator for a crop activity or agricultural activity and geographic area based on a
survey conducted by a State that meets the requirements in 8 655.120(c). The Department
received no comments on this change. The final rule therefore adopts the language of the
NPRM with a minor revision to account for a prevailing wage for a distinct work task or
tasks performed within a crop or agricultural activity, as applicable. This modification

conforms the definition of prevailing wage with current practice and language in ETA
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Handbook 385, as well as changes made to other portions of § 655.120(c) in this final
rule, discussed below.
h. Successor in Interest

The Department proposed conforming changes to the definition of “successor in
interest” consistent with proposed changes to § 655.182 and 29 CFR 501.20, which
clarify that the Department may take action against an employer, agent, attorney, or
combination thereof, for debarrable violations described under those sections. As
discussed below, this provision remains unchanged from the NPRM. A worker’s
advocacy organization supported the conforming changes to the definition without further
comment. An agent further proposed that the Department should modify the definition of
successor in interest to formally adopt guidance issued under the 2010 H-2A Final Rule
where the Department determined that the regulation could be reasonably interpreted to
allow a certification to be assumed by a successor employer. The commenter also thought
the definition should be more generalized, rather than framed from an enforcement
perspective. Although the Department appreciates this comment, further modification to
the definition is unnecessary. The Department added agents and attorneys to the
definition to clarify that successor in interest agents and attorneys may be subject to
enforcement actions, consistent with § 655.182 and 29 CFR 501.20. In doing so, the
Department made no change to the definition with regard to employers. The Department
maintains its position, established in the supporting guidance, that a successor in interest

entity may use a certification issued, provided that it assumes all obligations, liabilities,
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and undertakings arising under the certification. Therefore, the final rule adopts the
proposed definition from the NPRM without change.
i. Additional Definitions Adopted in the Final Rule

The NPRM proposed minor amendments to the definition of Temporary Agricultural
Labor Certification and proposed adding definitions of the following terms to provide
greater clarity throughout the regulations: Act, Administrator, applicant, Application for
Temporary Employment Certification, BALCA, Chief Administrative Law Judge (ALJ),
DHS, ETA, H-2A Petition, MSA, OFLC Administrator, piece rate, place of employment,
Secretary of Labor, Secretary of Homeland Security, U.S. Citizenship and Immigration
Services (USCIS), WHD, and WHD Administrator. The Department received no
comments on the proposed definitions of these terms. Therefore, this final rule adopts the
definitions of these terms from the NPRM, with two minor changes. In the final rule, the
Department simplifies the definition of “USCIS” to mean U.S. Citizenship and
Immigration Services, an operational component of DHS, while defining “DHS” as the
Department of Homeland Security as established by section 111 of title 6, U.S. Code. The
respective authorities and functions of DHS and USCIS, as an operational component of
DHS, are set forth in their authorizing statutes, implementing regulations, and delegation
of authorities.

j- 20 CFR 653.501(c)(2)(i)

The prior H-2A regulation defined “prevailing wage” as the “[w]age established

pursuant to 20 CFR 653.501(d)(4),” the Wagner-Peyser Act regulation that covers

clearance of both H-2A and non-H-2A interstate and intrastate agricultural job orders.
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Due to regulatory revisions to part 653, 8 653.501(d)(4) no longer addresses prevailing
wages but rather discusses the referral of workers.?* Section 653.501(c)(2)(i) requires
SWAs to ensure the employer has offered no less than the higher of prevailing wages or
the applicable Federal or State minimum wage for H-2A and non-H-2A agricultural job
orders, but does not address how prevailing wages are established.

In the NPRM, the Department proposed to use the same methodology to establish the
prevailing wage for both H-2A and non-H-2A agricultural job orders. As a result, it
proposed to amend § 653.501(c)(2)(i) to define “prevailing wage” for the agricultural
recruitment system in the same manner as the Department proposed to define “prevailing
wage” for the H-2A program in 8 655.103(b). Section 655.103(b), as proposed, defined
“prevailing wage” as “[a] wage rate established by the OFLC Administrator for a crop
activity or agricultural activity and geographic area based on a survey conducted by a
[S]tate that meets the requirements in 8 655.120(c).” As discussed below, this final rule
adopts the proposed definition from the NPRM with minor clarifying changes.

A worker advocacy organization opposed the Department’s proposed change to
8 653.501(c)(2)(i) on the basis that it only referred to prevailing wage surveys, thus
establishing such surveys as the “sole mechanism” to determine whether the prevailing
wage rate is the highest rate of pay. This commenter expressed concern that the proposal

would reduce the SWA’s role in determining prevailing wages. The commenter explained

24 The Department revised 20 CFR part 653 in 2016 in response to the enactment of the Workforce
Innovation and Opportunity Act in 2014, which amended the Wagner-Peyser Act. See 81 FR 56072 (Aug.
19, 2016). The contents in § 653.501(d)(4) are now located, with changes not relevant here, in

§ 653.501(c)(2)(i).

78
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

the current regulation at § 653.501(c)(2)(i) allows an “active role” by SWAs to
“independently determine” that prevailing wages in some areas of a State are higher than
the AEWR, the minimum wage, or the prevailing wage in other areas. By codifying a
survey methodology, the commenter believed, the Department would restrict the SWAs’
ability to use other methods to determine whether the job order is offering an “adequate”
wage. According to the commenter, the current regulation protects U.S. workers,
especially piece rate workers, who receive a higher wage rate than their peers in other
parts of the State, as a result of collective bargaining or market conditions.

After careful consideration of the commenter’s concerns, the Department has decided
to retain the NPRM proposal with minor clarifying changes. Specifically, this final rule
adopts the NPRM’s proposal to amend 8 653.501(c)(2)(i) so that it incorporates the
Department’s revised prevailing wage survey methodology in § 655.120(c) and revised
definition of “prevailing wage” in 8 655.103(b). In addition, this final rule revises
8 653.501(c)(2)(i) to more clearly distinguish the minimum requirements for wages and
working conditions. The existing regulation addresses the minimum requirements for
working conditions within the minimum requirements for wages, which may cause
confusion as to the standards that apply to each requirement. Accordingly, this final rule
separates these requirements into two different sentences to clarify that agricultural
positions subject to 20 CFR part 653, subpart F must, at a minimum, offer (1) the
applicable prevailing wage or the applicable Federal or State minimum wage, whichever
is higher, and (2) working conditions that are not less than the prevailing working

conditions among similarly employed workers in the AIE. The standards governing the
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prevailing wage methodology are set forth in revised 88§ 655.103(b) and 655.120(c), and
addressed in the preamble to § 655.120(c). The standards governing the wage rate an H-
2A employer must offer, advertise in its recruitment, and pay are set forth in revised

§ 655.120(a).

The Department disagrees with the commenter that the above-referenced revisions to
8 653.501(c)(2)(i) will diminish the SWA’s role in determining prevailing wages under
the H-2A program. Under this final rule, SWAs will continue to follow the Department’s
criteria for prevailing wage surveys, either to conduct a survey itself or to select a survey
conducted by another State agency to submit to the Department. Prior to this rule, the
SWAs used ETA Handbook 385, which was last updated in 1981, and other sub-
regulatory guidance to conduct such surveys and submit prevailing wage findings, when
available, to the Department for review. In this sense, the Department has directed SWAs
to use prevailing wage surveys to determine prevailing wage rates for agricultural job
orders since at least 1981. The NPRM simply proposed to amend 88 655.103(b) and
653.501(c)(2)(i) to reflect the new proposed survey methodology at § 655.120(c).

Under the revised methodology, SWASs continue to play an active role in determining
prevailing wages. They retain the discretion to develop, administer, and report the results
of prevailing wage surveys to the Department, including the discretion to determine
where to conduct surveys for particular crop or agricultural activities and, if applicable,
distinct work task(s) within those activities, subject to the methodological requirements
of this final rule. For example, SWAs may conduct prevailing wage surveys of State, sub-

State, and regional geographic areas based on the factors listed in § 655.120(c)(1)(vi). In
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instances where a non-SWA State entity conducts the prevailing wage survey, the SWA
will review the survey and submit, if appropriate and as before, the applicable
information to the Department.

Moreover, prevailing wage surveys are but one method used to determine whether the
wage offer in a job order for temporary agricultural work is “adequate,” as employers
applying for H-2A temporary labor certification must generally offer in their job order
and pay the highest of five wage sources (i.e., the AEWR, the prevailing wage, the
agreed-upon collective bargaining wage, the Federal minimum wage, or the State
minimum wage). See 20 CFR 655.120(a) (excluding certain employment). All other
(non-H-2A) employers seeking to place interstate or intrastate job orders for temporary
agricultural work must still pay the highest of the prevailing wage or the applicable
Federal or State minimum wage, as specified under this section.

The commenter’s assertion that the current regulation protects U.S. workers who
enjoy a higher wage rate as a result of collective bargaining conflates the prevailing wage
and the required wage for purposes of the H-2A program. As explained above, prevailing
wage surveys are but one of the distinct wage sources the Department compares to
determine which wage source is the highest and therefore the wage that an H-2A
employer must offer and pay. If an employer files an H-2A application for job
opportunities subject to the agreed-upon collective bargaining wage, the collective
bargaining wage would be evaluated as one of the applicable wage sources under
8 655.120(a). If the collective bargaining wage is the highest of available wage sources

applicable to the H-2A application, the employer must offer and pay that wage to its H-
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2A workers and non-H-2A workers in corresponding employment. Similar principles
hold for a non-H-2A interstate or intrastate agricultural job order, in which the prevailing
wage may differ from the required wage a particular employer may be legally obligated
to offer and pay. Section 653.501(c)(2)(i) provides a floor, rather than a ceiling, for the
wage that must be offered in an interstate or intrastate job order for a temporary
agricultural position. Employers may always offer wages that exceed the minimum
required under this section, and in some instances, such as where an applicable collective
bargaining agreement requires a higher wage offer, they may be obligated to do so.
However, the Department reminds H-2A employers that any job offer to U.S. workers
must offer no less than the same benefits, wages, and working conditions that the
employer is offering, intends to offer, or will provide to H-2A workers. 20 CFR
655.122(a).
k. 20 CFR 655.103(c) and 29 CFR 501.3(b), Definition of Agricultural Labor or
Services

The NPRM proposed amendments to expand the regulatory definition of agricultural
labor or services pursuant to sec. 101(a)(15)(H)(ii)(a) of the INA, 8 U.S.C.
1101(a)(15)(H)(ii)(a), to include reforestation and pine straw activities. The Department
received many comments on this section and, for the reasons explained below, has
decided to rescind the proposal to incorporate reforestation and pine straw activities into
the definition of agricultural labor or services at § 655.103(c). However, in proposing the
occupational definitions for itinerant employment in animal shearing, commercial

beekeeping, and custom combining at § 655.301, subject to the proposed procedural
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variances contained in 88 655.300 through 655.304, the Department has made a
technical, conforming revision to this section to clarify that the job duties under
8§ 655.301 qualify for certification under the H-2A program.

The Department proposed to define reforestation activities as predominantly manual
forestry operations associated with developing, maintaining, or protecting forested areas,
including, but not limited to, planting tree seedlings in specified patterns using manual
tools, and felling, pruning, pre-commercial thinning, and removing trees and brush from
forested areas. The proposed definition of reforestation activities would have included
some forest fire prevention or suppression duties, when incidental to other reforestation
activities, and would have excluded vegetation management activities in and around
utility, highway, railroad, and other rights-of-way because these activities involve the
destruction of vegetation, not cultivation. The NPRM proposed to define pine straw
activities as operations associated with clearing the ground of underlying vegetation, pine
cones, and debris; and raking, lifting, gathering, harvesting, baling, grading, and loading
of pine straw for transport from pine forests, woodlands, pine stands, or plantations.

In the NPRM, the Department reasoned that reforestation and pine straw activities
share fundamental similarities with traditional agricultural industries, both in terms of
activities performed and working conditions. These similarities had previously prompted
the Department to consider similar proposals to include reforestation and pine straw
activities within the H-2A program in the 2008 and 2009-2010 rulemakings, but
ultimately the Department rejected these proposals due to lack of stakeholder support. 75

FR 6884 (Feb. 12, 2010) and 73 FR 8538, 8555 (Feb. 13, 2008). The NPRM posited that
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many of the comments that led the Department to opt against expanding the definition of
agriculture in the 2009-2010 rulemaking were no longer applicable due to recent
regulatory changes in the H-2B program — specifically the publication of the 2015 H-2B
Interim Final Rule (IFR), which implemented cost-related requirements in the H-2B
program similar to those currently found in H-2A.

Comments Related to the Inclusion of Reforestation and Pine Straw Gathering Activities
in the H-2A Program

Comments attributable to the reforestation industry or its representatives either
opposed the change or did so absent significant changes to the proposal. Some industry
commenters simply stated that the H-2A program, particularly with the changes proposed
in the NPRM, was a less attractive, more costly, and more burdensome alternative to the
H-2B program. Other commenters rejected the assertion that reforestation shared similar
characteristics to traditional agricultural industries and stated that these differences
resulted in the H-2A program, or certain key H-2A provisions, being essentially
unworkable for the reforestation industry.

Many industry commenters stated that the unpredictable nature of reforestation work
precluded compliance with the H-2A program. Some commenters posited that the H-2A
program was designed for workers returning to the same fields each year, whereas
reforestation occurs on a rotating cycle of up to 30 years and is heavily weather-
dependent. Industry commenters stated that the flexibility required for reforestation work
presents difficulties in obtaining pre-inspected housing that complies with H-2A housing

standards, and that it would be impossible at the time of the application to determine
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whether each potential motel along an itinerary would meet these standards. Another
industry commenter stated that it would be impossible to make hotel reservations in
advance as schedules are constantly changing. Some commenters also indicated that
remote worksites require additional housing flexibility, such as tents or mobile housing.

Industry commenters further stated that the unpredictable and transient nature of
reforestation work would not allow employers to submit itineraries to the Department
when applying for temporary labor certification, and that the requirement of a separate
application per itinerary was unworkable and would dramatically increase filing costs.
One commenter stated that some reforestation employers have more than 30 crews
working on 30 separate itineraries, and another commenter with 35 crews on separate
itineraries stated that its filing costs would increase from $8,500 for one application to
$297,500 for 35 applications.

Similarly, many industry commenters stated that the reforestation industry would be
unable to comply with the H-2A requirement to provide meals or kitchen facilities to
workers. Commenters stated that motel accommodations for reforestation workers
frequently lack kitchen facilities, and that the unpredictable nature of reforestation work
means that arranging catering is logistically difficult. Some commenters stated that the
workers cook for themselves at the worksites. One commenter may have misunderstood
the H-2A meals requirement and stated that it could not provide meals and kitchen
facilities (whereas only one or the other is required).

Further, industry commenters opposed the proposed exclusion of utility right-of-way

maintenance activities from the definition of reforestation activities. These commenters
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asserted that utility right-of-way maintenance cannot be divorced from other reforestation
activities because the same companies necessarily engage in both, and the activities are
nearly identical. Commenters stated that a large number of forestry employers —
including three of the top five H-2B employers overall — also perform utility right-of-way
spraying, and these activities are included in the same contracts and have the same job
duties as reforestation work. Another commenter stated that the exclusion of utility right-
of-way work would bifurcate a successful business model historically used by the
industry, and another stated that the two industries rely on the same workforce and
separating them between visa classifications would harm both industries.

The Department received significantly fewer comments from the pine straw industry.
Three comments from the pine straw industry supported the proposal to include pine
straw in the definition of agricultural labor or services for the reasons offered in the
NPRM, one of which represented a letter-writing campaign with 100 identical comments.
These comments emphasized that the pine straw industry is agricultural in nature and
should be regulated as such under agricultural rules. Additionally, one commenter
pointed out that many pine straw companies already use the H-2A program.

Employee advocates opposed the proposal, primarily because the inclusion of the
pine straw and reforestation industries in the H-2A program would remove nonimmigrant
reforestation and pine straw workers’ access to Migrant and Seasonal Agricultural
Workers Protection Act (MSPA) protections. These commenters identified access to the
MSPA right to private action as an essential worker protection for H-2B workers engaged

in reforestation and pine straw activities. Employee advocates also expressed concern that
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reforestation and pine straw employers would stop paying overtime to reforestation and
pine straw workers due to a misunderstanding (either from the commenter itself or on the
part of the employer) that H-2A employees are exempt from the Fair Labor Standards Act
(FLSA) overtime requirements by virtue of holding an H-2A visa. Some commenters also
stated that the inclusion of reforestation within the uncapped H-2A program removes the
numerical limitation on one of the largest users of the capped H-2B program and presents
a substantial benefit to all H-2B employers by essentially providing H-2B cap relief.
Commenters raised other concerns and objections to the inclusion of reforestation and
pine straw activities in the H-2A program. Two commenters stated that the Department’s
rationale for the proposal was not justified and does not overcome objections raised in
prior rulemakings to similar proposals. One commenter stated that costs for reforestation
employers would increase because they would not be permitted to house four employees
in the same hotel room under the H-2A standards. This same commenter also stated that
reforestation employers would be unable to comply with the three-fourths guarantee due
to the uncertainty inherent in reforestation work, that the Department is unable to enforce
the H-2B inbound transportation standards in some States, and that the Department risked
violating the permanent injunction entered under Bresgal v. Brock, 843 F.2d 1163 (9th

Cir. 1987).% Two commenters representing State governments posited that inclusion of

% In Bresgal v. Brock, the 9th Circuit Court of Appeals enjoined the Department to cease refusing to
enforce MSPA as to recruiting, soliciting, hiring, employing, furnishing, or transporting any migrant or
seasonal agricultural worker for all predominantly manual forestry work, including but not limited to tree
planting, brush clearing, pre-commercial tree thinning, and forest firefighting.
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these industries in the H-2A program would increase work for SWAs and asked if
additional funding would be provided. Another commenter advised that the Department
and the Department of State must be fully funded, particularly given any potential
expansions to the H-2A program.

Comments from non-industry specific sources, including agents, State governments,
farm bureaus and trade associations, tended to favor the proposal, albeit mostly in a
generic and unsubstantiated way. Some comments expressed their support for any
expansion of the H-2A program. One commenter representing the landscaping industry
expressed support for the proposal because it would relieve pressure on the H-2B visa
cap, and an insurance association supported the proposal because this expansion of H-2A
would require more employers to obtain surety bonds. One farm bureau association,
however, supported the proposal because the forest industry adds $6.4 billion annually in
value to Arkansas’ economy, and expanding the scope of the H-2A program would allow
this industry to address labor shortages.

Upon careful consideration of the comments submitted, the Department declines to
adopt the proposal to include reforestation and pine straw activities within the H-2A
program. As noted above, the Department had hypothesized in the NPRM that objections
to similar proposals in previous rulemakings would no longer be considered relevant;
however, this hypothesis was disproved by the multitude of comments in opposition. As
was found in the 2009-2010 rulemaking, comments from or on behalf of those that would
be most affected by the reforestation proposal (i.e., from the reforestation industry and

employee advocates) overwhelmingly opposed the proposal, citing, in part, additional
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burdens due to the differences between the programs. While the pine straw industry
submitted some comments supporting its inclusion in the H-2A program, the Department
finds persuasive the concerns raised by employee advocates and accordingly declines to
adopt the proposal with respect to pine straw as well. Additionally, as many commenters
identified, pine straw employers are currently permitted use of the H-2A program
(pursuant to the FLSA definition of agriculture and if the other requirements of the
program are met) if the pine straw activities are performed by a farmer or on a farm as
incident to or in conjunction with such farming activities. For example, employees
engaged in the gathering of pine straw on a Christmas tree farm are engaged in H-2A
agriculture if the Christmas trees are produced using extensive agricultural and
horticultural techniques.?® Declining to adopt the proposal has no impact on employers
seeking workers to perform pine straw gathering under these circumstances that may
continue to use the H-2A program. On the other hand, pine straw gathering that is not
performed by a farmer or on a farm (e.g., that occurs in wild or uncultivated forests, in
forest tree nurseries, or on timber tracts, or that is performed in conjunction with
commercial landscaping activities) does not constitute agricultural labor or services;
employers seeking temporary foreign workers to perform pine straw activities under
these circumstances may continue to use the H-2B program.

Though not within the scope of this rulemaking, the Department also wants to take

this opportunity to address comments raising concerns about the current state of working

% These techniques include activities such as planting seedlings in a nursery; ongoing treatment with
fertilizer, herbicides, and pesticides as necessary; replanting in line-out beds or in cultivated soil; yearly
pruning or shearing; and harvesting for ornamental use. See 29 CFR 780.216(b).
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conditions for H-2B reforestation workers. When commenters indicate that they cannot
reasonably provide meals or kitchen facilities to reforestation workers because the
worksites are too remote and conditions too uncertain, the Department cannot ignore the
implication that some reforestation workers may not currently have access to sufficient
food and/or facilities to prepare food. Itinerant workers constitute a vulnerable
population; these workers are frequently wholly dependent on their employer for housing
and transportation, work in remote areas far removed from services, and may not be fully
aware of their geographic location. The Department reminds employers of itinerant
workers not using the H-2A program that they should, at the very least, facilitate access
to food and/or kitchen facilities by ensuring that workers have sufficient time and
available transportation options to access grocery stores/cooking facilities, and/or
prepared meals.

In response to concerns expressed by commenters that some reforestation employers
using the H-2B program may not provide full-time job opportunities and may not pay for
inbound transportation, the Department believes these comments inappropriately conflate
FLSA and H-2B principles and misunderstand H-2B program obligations. The
Department reminds employers that an H-2B job opportunity must be for full-time work,
defined as 35 hours of work per week, and that the FLSA applies independently of the H-
2B program’s requirements. Specifically, the U.S. Court of Appeals for the Fifth Circuit’s
decision in Castellanos-Contreras v. Decatur Hotels, LLC, 622 F.3d 393 (5th Cir. 2010)
affects an employer’s responsibility for inbound transportation costs under the FLSA in

that Circuit, but does not affect an employer’s inbound transportation obligations
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pursuant to the H-2B program regulations, nor does it affect the Department’s ability to
enforce those obligations. See 20 CFR 655.20(d); 20 CFR 655.5; 29 CFR 503.16(d); 29
CFR 503.4; 20 CFR 655.20(j)(i); and 29 CFR 503.16(j)(i).

Other Comments Requesting the Inclusion or Exclusion of Certain Agricultural Activities
or Industries in the H-2A Program

The Department received many comments in this section that did not address the
specific proposal relating to reforestation and pine straw, but rather suggested
modifications to the scope of the H-2A program to include or exclude other activities or
industries. As discussed below, the Department is not adopting these suggested
modifications to the definition of agricultural labor or services.

These commenters sought to expand the H-2A program to include all employment in
packing houses or processing facilities that pack, process, or handle agricultural or
horticultural commaodities, even if, for example, more than half of the commaodities are
produced by other growers. Commenters stated that this division between packing houses
based solely on the producer of the commodity is outdated and inequitable, because some
packing houses have access to the H-2A program whereas others conducting identical
activities do not. Commenters stated that all packing houses experience the same shortage
of labor, regardless of the producer of the products, and the nature of the H-2B program
is inadequate to address the packing house’s needs, both in terms of the number of
workers available under the program and certification processing timelines. Multiple
commenters suggested an expansive definition of agricultural labor or services

encompassing packing houses and processing facilities.
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Many commenters stated that the H-2A program should encompass all transporting of
an agricultural commodity to a facility for preparation to market, regardless of who
produced the commodity or where the transportation occurs. Several commenters stated
that harvesting is not complete until the product arrives at the packing facility or place of
first processing, and the transportation to the place of first processing is an essential
component of harvesting. Others stated that a contractor transporting agricultural or
horticultural products is essentially working for, or acting in the place of, the grower that
produced those products, and thus is engaged in agricultural work. Many commenters
referenced a critical shortage of truck drivers willing, qualified, and available to transport
crops (particularly within the shorter season inherent in agriculture), and noted that many
growers do not have the means to perform these transportation services themselves. The
expansive definition submitted by multiple commenters similarly addressed this issue by
suggesting inclusion of the following: the transportation of any agricultural or
horticultural product in its unmanufactured state by any person from the farm to a storage
facility, to market, or to any place of handling, planting, drying, packing, packaging,
processing, freezing, or grading such as a packing house, a processing establishment, a
gin, a seed conditioning facility, a mill, or a grain elevator; and the handling, planting,
drying, packing, packaging, processing, freezing, or grading by any person of any
agricultural or horticultural commodity in its unmanufactured state.

Some commenters sought the explicit inclusion of specific industries in the definition
of agriculture or more generally in the H-2A program. Some commenters requested that

the H-2A program encompass work in seafood cultivation, harvesting, and processing
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due to the industry’s connection to food production and its difficulty in meeting its labor
needs using a domestic workforce and the capped H-2B program. One commenter
requested that the definition explicitly incorporate activities related to the care and
feeding of horses and suggested it should incorporate grooms, stable-hands, exercise
riders, and general caretakers, regardless of where the work is performed. A different
commenter sought the inclusion of all agribusinesses, including agricultural retailers, in
the program. Some commenters stated that all aspects of the ginning of cotton, including
the related transportation from the field to the gin, are agricultural. A trade association
representing the landscaping industry suggested the reclassification of several other
industries currently within the H-2B program to reduce pressure on the H-2B visa cap.

Some commenters stated that specific industries, or employers in general, should
have the flexibility to use either the H-2A or H-2B program depending on their specific
needs. Some commenters opined that employers have the expertise to know which
program best meets their needs, whereas others stated that their industry was sufficiently
diverse to require participation in both the H-2A and H-2B programs.

One commenter sought to exclude activities from the program that are currently
performed by H-2A workers. Specifically, this commenter suggested that work in
constructing livestock buildings on farms, when the worker is not employed by the
farmer, should not be permitted in the H-2A program because the work is, generally, non-
agricultural.

To the extent that commenters suggested amendments to the definitions of

agricultural labor under sec. 3121(g) of the IRCA and agriculture under sec. 3(f) of the
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FLSA, these suggestions are outside the scope of this rulemaking as well as beyond the
Department’s statutory authority under the H-2A program. Congress defined these terms
in their respective statutes and expressly incorporated these definitions into sec.
101(a)(15)(H)(ii)(a) of the INA. Any ability to amend these definitions, or their
incorporation in the INA, also lies with Congress. Similarly, the Department is unable to
reinterpret these statutory definitions solely within the context of the INA; the
Department is constrained by pre-existing interpretations of these definitions within their
respective statutes, including their implementing regulations, sub-regulatory guidance,
and resulting case law. As a result, the Department cannot edit or limit these definitions
in this rulemaking, such as by removing the 50-percent threshold from the IRCA
definition of agricultural labor; reinterpreting the phrase “in the employ of the operator of
a farm”; or excluding all construction occupations from the H-2A program because, in
specific circumstances, construction work may constitute agricultural labor or services
within one of the statutory definitions. In addition, the Department notes that it defers to
the Department of the Treasury’s Internal Revenue Service (IRS) for interpretation of the
IRCA.

The Department has carefully considered all comments requesting that the Secretary
use his statutory authority to define additional activities and/or industries as agricultural
labor or services, and respectfully declines to make further revisions to this definition
beyond the technical or conforming revisions discussed above. These comments, while
insightful, did not respond to proposals made in the NPRM, nor did the Department

propose or invite comment on possible additions to the definition of agricultural labor or
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services beyond the proposal to add reforestation and pine straw activities. All affected
parties could not reasonably expect that the Department was contemplating and seeking
comment on potential additions other than reforestation and pine straw activities, and
thus, the public has not been fully afforded the opportunity to consider and respond to the
potential inclusion of these activities and/or industries in the H-2A program.

Many comments received in response to the NPRM, as well as in previous
rulemakings, illustrate that some employers perceive significant advantages in
participating in the H-2B program as opposed to the H-2A program. Additionally, nearly
all comments regarding additional expansions to the H-2A program originated from
employers and their representatives, with minimal input from other affected parties,
further suggesting that all parties could not reasonably have thought to comment on the
proposals to expand the definition beyond the additions proposed in the NPRM.
Consequently, the Department is disinclined to further expand the definition of
agricultural labor or services in this rulemaking.

The Department also declines to adopt the suggestion that employers be afforded the
discretion to choose participation in either the H-2A or H-2B program. As previously
explained in the preamble to the 2010 H-2A Final Rule, Congress clearly intended to
create two separate programs: H-2A for agricultural work and H-2B for other, non-
agricultural work. Compare 8 U.S.C. 1101(a)(15)(H)(ii)(a) with 8 U.S.C.
1101(a)(15)(H)(ii)(b). 75 FR 6884 (Feb. 12, 2010), 6888. Allowing employers the
discretion to use either program based on their individual preferences erases any

meaningful distinction between the two programs and is inconsistent with congressional
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intent. However, as some commenters identified, certain industries necessarily will use
both the H-2A and H-2B programs depending on the specific activities being performed.
For example, the grooming and exercise riding of horses at a racetrack in connection with
commercial racing is non-agricultural, whereas the care and feeding of those horses on a
farm is agricultural work.?’
Other Comments Requesting Expansion of the H-2A Program for Year Round
Employment in Agriculture

Many commenters requested that the scope of the H-2A program be expanded to
include all job opportunities in certain industries, regardless of whether the opportunity is
seasonal or temporary, including dairy, mushroom, poultry, livestock, aquaculture, and
indoor nursery/greenhouse farming. Commenters emphasized that these industries
encounter the same labor shortages as other agricultural industries, and that the limitation
of the H-2A program to seasonal and temporary agricultural work is fundamentally
inequitable and ignores the realities faced by year-round agriculture. Of the industries
submitting comments, commenters representing the dairy industry noted particular
concerns with difficulties in obtaining and retaining a sufficient workforce, and proposed
solutions such as allowing for year-round visas and cycling different short-term H-2A
workers through employment in a given year so that a series of workers on temporary

visas could satisfy the employer’s permanent need. Other commenters stated that there

27 Employees engaged in the breeding, raising, and training of horses on farms for racing purposes are
agricultural employees as defined by the FLSA. On the other hand, employees engaged in the racing,
training, and care of horses and other activities performed off the farm in connection with commercial
racing are not employed in agriculture. For these purposes, a training track at a racetrack is not a farm. See
29 CFR 780.122.
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was no statutory basis for allowing herders to be employed for 364 days in a year while
not allowing the same for other industries.

The Department received nearly identical comments in response to the 2008 and
2009-2010 rulemakings. In response to current comments, the Department reiterates that
it must consider each employer’s specific job opportunity on a case-by-case basis and its
program experience has consistently shown that the majority of activities in these
industries are year-round and therefore cannot be classified as either temporary or
seasonal as required under the H-2A regulations and the INA, and not because they are
non-agricultural. While the Department recognizes the labor-shortages encountered by
various agricultural industries, it is limited by the INA to certifying H-2A applications for
jobs of a temporary or seasonal nature. As stated in the preamble to the 2010 H-2A Final
Rule, the determination as to whether a particular activity is eligible for H-2A
certification rests on a finding that the duration of the activity or the need for that activity
is temporary or seasonal. Permanent job opportunities cannot be classified as temporary
or seasonal. 75 FR 6884, 6890-6891 (Feb. 12, 2010). Finally, while the Department
acknowledges that current § 655.215(b)(2) permits herders to submit job orders with a
period of need up to 364 days, the Department has agreed to engage in rulemaking that
would propose to rescind this provision as part of a court-approved settlement in pending

litigation.?

2 Order Approving the Parties’ Settlement Agreement, ECF No. 136, Hispanic Affairs Project, et al. v.
Perez et al., No. 15-cv-1562 (D.D.C. Nov. 12, 2019); see also Joint Status Report at 1, ECF No. 135,
Hispanic Affairs Project, et al. v. Perez et al., No. 15-cv-1562 (D.D.C. Nov. 8, 2019) (noting “Intervenor
Defendants do not object to the Settlement Agreement”).
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Other Comments Related to the Requirements for Overtime Pay Under the FLSA

Some commenters expressed concerns about or requested clarification of the
requirement for overtime pay under the FLSA to H-2A workers. One commenter said that
some employers incorrectly assume that H-2A workers are always exempt from the
FLSA overtime requirement, and another commenter made this same incorrect
assumption in its comment. Other commenters stated that the classification of certain
industries and activities as agricultural under one Act and non-agricultural under another
was confusing, and that the reclassification of pine straw activities as agricultural under
the INA would simplify compliance. Another commenter suggested a regulatory
clarification that construction labor performed on a farm for an independent contractor, as
opposed to for the farm operator, is not agricultural employment for the purposes of the
FLSA, and that employees providing such services are entitled to overtime pay.

In light of these comments, the Department reiterates that the FLSA applies
independently of the H-2A program. H-2A workers are not exempt from overtime pay
under the FLSA simply by virtue of holding an H-2A visa, nor are non-H-2A workers
engaged in corresponding employment with H-2A workers exempt from FLSA overtime
pay simply because they are so engaged. The FLSA exempts employees employed in
agriculture, as defined in sec. 3(f) of that same Act, from overtime pay (and, in more
limited circumstances, from the Federal minimum wage) in any workweek that the
worker is employed solely in agriculture. See FLSA sec. 13(a)(6) and (b)(12), 29 U.S.C.
213(b)(6) and (12). However, the INA defines agriculture more broadly than the FLSA

and, consequently, some H-2A workers are employed in activities that do not constitute
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FLSA agriculture and thus are entitled to FLSA overtime pay. For example, H-2A
workers employed by Farm A are exempt from FLSA overtime in any workweek in
which they are engaged in packing or transporting fruit grown by Farm A. However,
these same H-2A workers are entitled to FLSA overtime pay in any workweek when
packing or transporting fruit grown by Farm B.?° Because the H-2A program’s definition
of agricultural labor or services is broader than the FLSA definition of agriculture (i.e., it
encompasses activities that constitute agricultural labor under the IRCA, as well as
logging and pressing of apples for cider on a farm), workers may be engaged in
agricultural labor for H-2A program purposes but exempt or nonexempt from FLSA
overtime in any particular workweek depending on their activities during that period. The
Department encourages employers to consult the FLSA regulations at 29 CFR part 780 to
determine if employees are entitled to FLSA overtime, and to consult applicable State
and local laws, which may impose overtime or other wage requirements.

Reforestation and pine straw activities, as defined in the NPRM, similarly do not
constitute FLSA agriculture unless performed by a farmer or on a farm as incident to or
in conjunction with such farming activities, and employees engaged in these activities are

frequently entitled to FLSA overtime pay.

2 As defined by the FLSA, packing, processing, and transporting agricultural or horticultural commodities
do not constitute agricultural employment unless these activities are performed by a farmer or on a farm as
incident to or in conjunction with such farming activities (i.e., the farming activities of the farm or farmer).
The packing, processing, or transporting of fruit produced by a different grower is performed as incident to
or in conjunction with the farming activities of the farmer that produced the fruit, not the employer, and
thus is outside the scope of the exemption from FLSA overtime pay. See generally 29 CFR part 780,
subparts A, B, and C; 29 CFR 780.137 and 780.138. FLSA exemptions are determined on a workweek
basis, and an employee performing exempt work (i.e., packing, processing, and transporting the employer’s
own fruit) and nonexempt work (i.e., packing, processing, and transporting the fruit produced by a different
grower) in the same workweek is entitled to overtime pay in that particular workweek. See 29 CFR 780.10
and 780.11.
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The Department disagrees with the assertion made by one commenter that
construction labor performed by an independent contractor on a farm never constitutes
FLSA agriculture, and declines to incorporate this position into the final rule. Any
interpretations of the FLSA are more appropriately addressed under that Act.
Additionally, construction activities performed by an independent contractor (and the
employees of the independent contractor) will constitute agriculture as defined by sec.
3(f) of the FLSA if performed on a farm as an incident to or in conjunction with such
farming operations. For example, FLSA regulations clarify that employees of an
independent contractor are engaged in agriculture when erecting silos and granaries on a
farm as an incident to or in conjunction with the farming operations of that farm (e.g.,
when the silos and granaries will be used to store grain produced on that farm). 29 CFR
780.136. On the other hand, construction practices performed by an independent
contractor on a farm that are related to non-farming operations (e.g., the construction of a
factory), or are related to the farming operations of a different farm (e.g., the construction
of a granary intended to store grain produced on other farms), do not constitute
agriculture as defined by the FLSA, and thus employees engaged in these activities are
entitled to FLSA overtime pay. See 29 CFR 780.136; 29 CFR 780.141.

Minor Revisions Incorporating Occupational Definitions for Animal Shearing,
Commercial Beekeeping, and Custom Combining in the H-2A Program

In proposing the occupational definitions for itinerant employment in animal

shearing, commercial beekeeping, and custom combining at § 655.301, the Department

acknowledged in the NPRM that some of the listed activities may not otherwise
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constitute agricultural work under the current definition of agricultural labor or services
in § 655.103(c), but are a necessary part of performing this work on an itinerary. See 84
FR 36168, 36222 (July 26, 2019). Accordingly, and solely for the purposes of the
proposed variances in 88 655.300 through 655.304, the Department explained that it
would include these activities in the occupational definitions. 1d. The Department did not
receive any comments on this aspect of its proposal. However, because only duties that
fall within the definition of agricultural labor or services under § 655.103(c) may be
certified under the H-2A program, an application for a job opportunity that contains non-
agricultural duties, or a combination of agricultural and non-agricultural duties, could not
otherwise be certified. See generally 20 CFR 655.161(a); 75 FR 6884, 6888 (Feb. 12,
2010). For this reason, and to clarify that the activities set forth under the definitions for
animal shearing, commercial beekeeping, and custom combining in § 655.301 qualify for
certification under the H-2A program, the Department is making a technical, conforming
revision to 8 655.103(c). Under new paragraph § 655.103(c)(5), the Department
expressly states that, for the purposes of § 655.103(c), agricultural labor or services
includes animal shearing, commercial beekeeping, and custom combining activities as
defined and specified in 88 655.300 through 655.304. Additionally, the final rule
incorporates the minor technical changes to correct the internal citations from paragraphs
(c)(1)(iv) and (v) to now read (c)(1)(i)(D) and (E), respectively, in § 655.103(c)(1)(i)(E)
and (F).

I. 20 CFR 655.103(d) and 29 CFR 501.3(c), Definition of a Temporary or

Seasonal Nature
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The NPRM sought public comments to inform a decision whether to retain the
current, two-arbiter model in which both the Department and DHS evaluate temporary or
seasonal need during their sequential review processes, or to move the adjudication of an
employer’s temporary or seasonal need either exclusively to DHS or exclusively to DOL.
The Department solicited input from the public on this idea as a way to eliminate
duplication of agency reviews. Based on a review of all comments received, and in
consultation with DHS, DHS will delegate its authority to adjudicate temporary or
seasonal need to DOL. Once DHS delegates this authority, the Department will serve as
the sole arbiter of determining whether the employer’s need for agricultural labor or
services is temporary or seasonal in nature.

The INA grants DHS broad authority to determine whether to admit temporary
workers as H-2A nonimmigrants based on an employer’s petition, in consultation with
appropriate Federal agencies, and further defines an H-2A nonimmigrant as an individual
coming temporarily to the United States to perform agricultural labor or services “of a
temporary or seasonal nature.” 8 U.S.C. 1101(a)(15)(H)(ii)(a), 1184(c)(1), and 1188.
Pursuant to the INA and implementing regulations promulgated by the Department and
DHS, the Department evaluates an employer’s need for agricultural labor or services to
determine whether it is seasonal or temporary during the review of an Application for
Temporary Employment Certification. 20 CFR 655.161(a); 8 CFR 214.2(h)(5)(i)(A) and
(h)(5)(iv). In order to promote greater consistency and reduce stakeholder confusion

concerning the definition of temporary or seasonal need, the Department adopted the
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DHS definition in the 2010 H-2A Final Rule. See 75 FR 6884, 6890 (Feb. 12, 2010).
Compare 20 CFR 655.103(d) with 8 CFR 214.2(h)(5)(iv)(A).

Through its longstanding review of the nature of an employer’s need as part of its
review of an Application for Temporary Employment Certification, such as examining the
period of employment identified on the H-2A application and the nature of the
employer’s need for agricultural labor or services, inclusive of the job duties,
qualifications and requirements, and geographic locations where work will be performed,
the Department has developed expertise and a process for determining temporary or
seasonal need to which H-2A employers have become accustomed. In addition, DHS
regulations state that a visa petition must establish, among other things, that the
“employment proposed in the certification is of a temporary or seasonal nature” and that
the Department’s finding that employment is of a temporary or seasonal nature during
review of the Application for Temporary Employment Certification is “normally
sufficient” for the purpose of an H-2A Petition. 8 CFR 214.2(h)(5)(iv). Under current
practice, if the Department issues a certification and the employer files an H-2A Petition,
DHS may reevaluate and adjudicate the employer’s temporary or seasonal need using the
same definition or may defer to the Department’s finding.

As the Department explained in the NPRM, this Administration seeks to eliminate
duplication wherever feasible and the NPRM solicited comments to inform a decision to
retain the current, two-arbiter model in which both the Department and DHS evaluate
temporary or seasonal need during their sequential review processes, or to move the

adjudication of an employer’s temporary or seasonal need either exclusively to DHS or
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exclusively to the Department. The Department contemplated that if either the
Department or DHS became the sole arbiter of temporary or seasonal need for all H-2A
employers, the Department and DHS would take actions, including delegation of
authority as the final arbiter of temporary or seasonal need and amendment of

regulations, as needed, to effectuate this change.

Many commenters supported eliminating the two-arbiter model, with most identifying
the Department as the preferred sole arbiter. These commenters argued that retaining both
arbiters creates uncertainty, inconsistency, and redundancy with harm to farmers,
including crop loss as a result of the time lost should DHS reach a different, adverse
decision later in the process than the Department. Most of the commenters who favored a
single-arbiter model supported the Department as the sole arbiter. Some commenters
urged the Department to consider a new arbiter of temporary or seasonal need, namely
the U.S. Department of Agriculture (USDA). Included among these commenters who
suggested USDA were several trade associations, a couple of agents, and a State
government agency who named the Department as their second choice after USDA. Two
other commenters, a trade association, and a State government agency suggested that the
Department perform the role over DHS but with increased consultation with USDA.
However, in the NPRM, the Department only sought public comment on the potential for
only DHS, or only DOL, to serve as a sole arbiter. The Department did not propose or
seek comment for an agency other than DOL or DHS to perform this role.

Those commenters who favored the Department as the adjudicating authority for

temporary or seasonal need, as opposed to DHS, noted the Department’s expertise and
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greater comparative familiarity with the H-2A program. Commenters also valued the
Department’s position in the visa application process relative to DHS, as employers are
able to make adjustments earlier should questions regarding temporary or seasonal need
arise and before incurring additional expenses associated with filing an H-2A Petition
with DHS.

An agent, an employer, and a trade association did not express a position regarding
whether the Department or DHS should be the sole arbiter but instead noted the
importance of the Department and DHS having congruent definitions of whether
employment is of a temporary or seasonal nature. Similarly, another agent did not clearly
express an opinion about whether there should be a sole arbiter of temporary or seasonal
need but stated that DHS should continue to hold decision-making authority with respect
to the temporary and seasonal requirements.

Based on a review of all comments received, and in consultation with DHS, the
Department agrees with the vast majority of commenters that eliminating the duplicative
review of an employer’s need will make the adjudication process more efficient, provide
greater certainty for employers seeking access to the H-2A program, and limit potentially
inconsistent or conflicting determinations across the two agencies.

The current two-arbiter model will not be changed herein. In light of the extensive
support for the Department to serve as the sole arbiter of temporary or seasonal need in
order to eliminate redundancy in making this determination, DHS and DOL agreed that
DHS would add a regulation to its regulatory agenda in anticipation that DHS to facilitate

a separate, delegation of authority to have the Department assume the sole responsibility
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of determining whether an employer’s need for agricultural labor or services is temporary
or seasonal in nature, consistent with and effective upon a forthcoming delegation of
authorities from DHS to the Department pursuant to section 103(a)(6) of the INA, 8
U.S.C. 1103(a)(6), and an amendment of DHS’s related regulations. Any further
regulatory action on this point will be separately promulgated.

The Department received additional comments regarding the definition of a
temporary or seasonal nature at 20 CFR 655.103(d) and 29 CFR 501.3(c). Many of these
commenters urged the Department to include year-round work, particularly in the dairy
industry. Certain commenters suggested revising the definition of a temporary or seasonal
nature, such as by creating parallels with the H-2B program standards, using a set time
period (e.g., 364 days) for an employer’s need, focusing on the temporary nature of an H-
2A worker’s time spent in the United States rather than the temporary nature of the
employer’s need, or expanding the definition to address labor shortages that extend
beyond traditional seasons for H-2A work (e.g., harvesting seasons) in order to cover all
the labor needs of a farm, including drivers, irrigation workers, and other jobs. As the
Department only sought public comment on determining whether the Department or DHS
should act as the sole arbiter of temporary or seasonal need, such comments are outside
the scope of this rulemaking.

B. Pre-Filing Procedures

1. Section 655.120, Offered Wage Rate

Section 218(a)(1) of the INA, 8 U.S.C. 1188(a)(1), provides that an H-2A worker is

admissible only if the Secretary determines that “there are not sufficient workers who are
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able, willing, and qualified, and who will be available at the time and place needed, to
perform the labor or services involved in the petition, and the employment of the alien in
such labor or services will not adversely affect the wages and working conditions of
workers in the United States similarly employed.” In 20 CFR 655.120(a), the Department
currently meets this statutory requirement, in part, by requiring an employer to offer,
advertise in its recruitment, and pay a wage that is the highest of the AEWR, the
prevailing wage, the agreed-upon collective bargaining wage, the Federal minimum
wage, or the State minimum wage. The Department proposed in the NPRM to maintain
this wage-setting structure with only minor revisions and modify the methodologies by
which the Department establishes the AEWR and prevailing wages. Prior to this final
rule, the Department issued a companion final rule governing the methodology for
establishing the AEWR that addressed the Department’s proposals at paragraphs (b)(1),
(2), and (5) of the NPRM; this final rule addresses all other aspects of the Department’s
proposals at 8 655.120. See 85 FR 70445 (Nov. 5, 2020).

The Department received many general comments related to H-2A labor costs and
wage requirements, some claiming that wage requirements are too high and others stating
that wage requirements are too low. To the extent those comments raised specific
concerns or suggestions, they are discussed below.

a. The Department Retains the Requirement that the Offered Wage Rate Must be
the Highest of the Available Wage Sources

The Department protects against adverse effect on the wages of workers in the United

States similarly employed by requiring, at § 655.120(a), that an employer must offer,
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advertise in its recruitment, and pay a wage that is the highest of the AEWR, the
prevailing wage, the agreed-upon collective bargaining wage, the Federal minimum
wage, or the State minimum wage, unless the occupation is subject to an alternative wage
rate structure. The Department proposed three minor changes to paragraph (a). As
discussed below, this final rule adopts the proposed language from the NPRM with minor
conforming changes.

First, the Department proposed to replace the current regulatory provision that
provides an exception for separate wage rates set by “special procedures” (i.e., sub-
regulatory variances from the regulation) and instead include a specific reference to the
regulatory provisions covering job opportunities in the herding and production of
livestock on the range under 88 655.200 through 655.235. Applications to obtain labor
certifications to hire temporary agricultural foreign workers to perform herding or
production of livestock on the range, as defined in § 655.201, are subject to the wage rate
structure at § 655.211 and are the only exception to the wage methodology set forth in
this final rule at § 655.120. Further, as discussed above, the Department has removed the
authority in § 655.102 to establish, continue, revise, or revoke “special procedures” for
H-2A occupations. The Department received comments requesting that it address herder
wages, including a State law involving overtime pay for herders; however, these
comments are outside the scope of this rulemaking. The Department explicitly stated in
the NPRM that it was not reconsidering the herder wage rate methodology. 84 FR 36168,

36220-36221 (July 26, 2019).

108
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

Second, the Department proposed to replace the “prevailing hourly wage or piece
rate” with “prevailing wage rate” in recognition of the fact that the Department has issued
prevailing wage rates that are not in the form of an “hourly” or “piece” rate wages,
including, for example, “monthly” prevailing wage rates.®* An employer suggested the
Department, instead, replace “prevailing hourly rate or piece rate” with “prevailing
guaranteed hourly rate” and use the hourly guarantee alone to protect against adverse
effect on the domestic workforce. The commenter explained that such an approach would
protect wages without limiting employers’ flexibility to reward productive workers
through a piece rate or another incentive-based system. The Department declines to adopt
the suggested language. To the extent the commenter seeks an hourly guarantee
protection for workers in the event an employer uses incentive pay or piece rate, the
regulation already provides hourly rate protection at § 655.122(1)(1) and (2); and, to the
extent the commenter seeks to eliminate piece rate prevailing wage determinations
(PWD), such a suggestion is beyond the scope of this rulemaking. Further, the
Department does not limit an employer’s flexibility to offer wages exceeding the
minimum required wage.

Third, the Department proposed to clarify that the requirement to offer and pay at
least the prevailing wage rate applies only “if the OFLC Administrator has approved a

prevailing wage survey for the applicable crop activity or agricultural activity meeting the

30 The Department also makes corresponding changes throughout the regulation, replacing “the prevailing
hourly wage or piece rate” with “prevailing wage” or “prevailing wage rate,” except where a given
provision specifically applies only to prevailing piece rates.
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requirements of paragraph (c)” of § 655.120.3! In the event there is no prevailing wage
finding applicable to an employer’s job opportunity, the employer’s wage obligation is
the highest of the other four wage sources listed in paragraph (a). An employer that
supported this proposal asked the Department to clarify that the OFLC Administrator
must review the survey for compliance with prevailing wage methodology requirements,
asserting that underlying documentation may have been lacking in the past. The
Department appreciates this concern and notes that survey documentation demonstrating
compliance with methodological requirements must be attached to the updated prevailing
wage survey collection (i.e., Form ETA-232) at the time of submission to the OFLC
Administrator. See § 655.120(c)(1)(i).

The Department received many comments from worker advocacy organizations that
asserted the Department is required to determine a prevailing wage in all cases. These
commenters expressed concern that the Department proposed to eliminate this
“requirement,” and, by doing so, would permit employers to offer below-market wage
rates in areas where a survey, if conducted, would produce a higher rate than the other
wage sources. The Department reiterates that this final rule does not eliminate an existing
requirement; rather, the revised language clarifies existing policy and practice. Neither
the statute nor the Department’s regulations requires the Department to determine a
prevailing wage rate in all cases, and the Department’s regulations and guidance have

contemplated that there are cases in which the wage sources listed in § 655.120(a) may be

31 The Department also makes a corresponding change to 20 CFR 655.122(1).
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unavailable or inapplicable, as reflected in past practice.®> As explained in the NPRM, the
Department primarily meets its obligation to protect against adverse effect on workers in
the United States similarly employed by requiring employers to offer, advertise, and pay
at least the AEWR. 84 FR 36168, 36179 (July 26, 2019). As such, requiring SWASs to
conduct prevailing wage surveys for every crop and agricultural activity in every area
within their jurisdiction is unnecessary to prevent adverse effect. However, the
Department agrees that prevailing wage rates, under the PWD methodology adopted in
this final rule at § 655.120(c), can provide additional safeguards. The Department will
continue to issue PWDs based on reliable and representative information concerning the
average wages of U.S. workers in a crop or agricultural activity and distinct work task(s)
within that activity, if applicable, for a particular geographic region. As explained below,
this final rule modernizes the PWD methodology and empowers States to produce a
greater number of reliable prevailing wage rates, which the OFLC Administrator may
approve under the requirements of § 655.120(c).

The Department also received comments that suggested the Department should stop
requiring H-2A employers to offer and pay the highest of the sources listed in paragraph

(a) and use a different wage-setting standard instead. Two employers recommended the

32 See, e.g., AFL-CIO, et al, v. Dole, et al., 923 F.2d 182, 185 (D.C. Cir. 1991) (noting Congress did not
“define adverse effect and left it in the Department’s discretion how to ensure that the importation of
farmworkers met the statutory requirements” and that the Department’s chosen methodology to prevent
adverse effect is “a policy decision taken within the bounds of a rather broad congressional delegation.”);
20 CFR 655.122(1)(1) (“any agreed-upon collective bargaining rate”); 52 FR 20496, 20502 (June 1, 1987)
(noting H-2A workers “must be paid at the highest of the applicable wage rates”); 73 FR 77110, 77115
(Dec. 18, 2008) (“the highest of the AEWR, prevailing wage, or minimum wage, as applicable”); 75 FR
6884, 6947 (Feb. 12, 2010) (“some [S]tates do not perform prevailing wage surveys”); ETA Handbook 385
at I-115 (“Should a survey not result in a prevailing wage rate finding, another survey should be made at
the earliest appropriate time.”).
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Department set the H-2A wage rate at the current Federal minimum wage of $7.25 per
hour, while a trade association suggested the Department use the minimum wage adjusted
annually using the Consumer Price Index (CPI). A trade association recommended the
PWD, if available, should be used to set the H-2A wage requirement, even if that wage
rate is lower than the AEWR, as it is the most accurate measure of the prevailing wage
for that specific crop activity in that specific area. A public policy organization
recommended the Department allow employers to pay H-2A workers less than the
AEWR and prevailing wage rate, provided that U.S. workers receive five percent more
than the highest of those two rates. These comments are outside the scope of the
Department’s proposed modifications to paragraph (a).

After consideration of the comments, the Department adopts the proposed language
with two minor revisions. First, the Department has revised § 655.120(a) to clarify that an
employer must offer and pay the highest of the enumerated wage sources, but may
choose to offer and pay a higher rate. Second, the Department has revised
8 655.120(a)(2) to align with language regarding prevailing wages at 8 655.120(c). As
discussed further in the preamble to § 655.120(c)(1)(iii), the revised language in this
paragraph recognizes that there may be a prevailing wage for a distinct work task or tasks
within a crop or agricultural activity in certain situations.

b. AEWR Determinations

This final rule covers the Department’s proposals at paragraphs (b)(3) and (4) of

8§ 655.120, which the Department reserved when implementing paragraphs (b)(1), (2),

and (5) in the 2020 H-2A AEWR Final Rule. For ease of reference, the Department is

112
AILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

incorporating paragraph (b) in its entirely—(b)(1), (2), and (5) as implemented in the
2020 H-2A AEWR Final Rule and (b)(3) and (4) as implemented in this rulemaking—in
the regulatory text in this final rule.

I. Must Pay Any Higher AEWR Not Later Than 14 Days After Publication of

the New Wage Rate

In the event the OFLC Administrator, following the methodology implemented in the

2020 H-2A AEWR Final Rule, publishes an updated AEWR that is higher than the
previous AEWR, a prevailing wage for the crop activity or agricultural activity or task(s)
and geographic area, the agreed-upon collective bargaining wage, the Federal minimum
wage, or the State minimum wage, the Department proposed explicitly requiring the
employer to start paying the higher wage within 14 days after publication of the new rate.
Proposed § 655.120(b)(3) was intended to more clearly articulate this requirement in the
regulatory text. The text adopted in the 2010 H-2A Final Rule specified the employer’s
obligation to pay the wage rate “in effect at the time work is performed.”® The
Department’s proposal would codify the current practice of providing employers a short
period of time (i.e., up to 14 days) to update their payroll systems, such that an employer
would not be required to adjust a worker’s pay in the middle of a pay period, but would
be required to promptly implement the adjustment. See 84 FR 36168, 36188 (July 26,
2019). As discussed below, this final rule adopts the proposed language from the NPRM

with minor conforming changes.

33 Under 44 U.S.C. 1507, publication in the Federal Register provides legal notice of the new wage rates.
Section 655.122(1) of the 2010 H-2A Final Rule required employers to pay the wage rate “in effect at the
time work is performed.”
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The Department received comments from associations, farm bureaus, employers,
agents, individual commenters, an agricultural financial services business, and a national
business advocacy organization opposing the requirement that employers must increase
the wage rate during the employment period if the Department publishes a higher rate.
Many of these commenters expressed concern this provision would make it more difficult
for employers to conduct advance operational and budget planning because, at the time of
filing, they would lack knowledge of the required wage rate(s) throughout the entire
period of employment. An association asserted the wage rate required in the work
contract should prevail throughout the employment period because “the determination of
no adverse impact to domestic workers has been satisfied for the contract period” once
the work contract is approved. These commenters, however, generally supported the
Department’s proposal to include a period of time for employers to adjust to the new
wage rate after publication, rather than imposing an obligation to immediately
implement, with an employer asserting immediate implementation would have been
“unrealistic at best” due to the employer’s need to update pay structures and a business
advocacy organization asserting 14 days is insufficient. Another commenter urged the
Department to set a “date certain” on which the updated wage rates would be effective.

The wage adjustment provision will affect only those employers whose OFLC-
approved offered wage rate falls below the permissible minimum wage floor once the
Department issues the new wage rates. The duty to pay an updated AEWR if it is higher
than the other wage sources is not a new requirement, as employers participating in the

H-2A program historically have been required to offer and pay the highest of the AEWR,
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the prevailing wage, or the Federal or State minimum wage at the time the work is
performed.3* As explained in the 2010 H-2A Final Rule, “[t]he Department recognizes
that these wage adjustments may alter employer budgets for the season” and, therefore,
“employers are encouraged to include into their contingency planning certain flexibility
to account for any possible wage adjustments.” 75 FR 6884, 6901 (Feb. 12, 2010). The
Department believes that the 14-day period to adjust to new wage obligations, as codified
in this final rule, will be sufficient for the reasons explained in the NPRM. This is
especially true given that employers have been required to make these adjustments for
many years and neither program experience nor comments on the NPRM demonstrated
that a longer adjustment period would be necessary to avoid significant operational
burdens on employers or the layoffs and crop deterioration cited by some commenters.
For similar reasons, the Department believes concerns about significant mid-contract
increases in the AEWR are overstated and similar concerns were largely addressed by the
revised AEWR methodology, discussed at length in the 2020 H-2A AEWR Final Rule,
which will produce more stable and consistent AEWR than the methodology proposed in
the NPRM. See 85 FR 70445 (Nov. 5, 2020).

A SWA urged the Department to require immediate implementation of increased
wage rates, asserting that a delay of up to 14 days would deprive workers of up to 2

weeks of pay at the AEWR and, therefore, would produce the type of adverse effect the

34 See, e.g., Labor Certification Process for the Temporary Employment of Aliens in Agriculture and
Logging in the United States; Interim Final Rule, 54 FR 28037, 20521 (June 1, 1987); Labor Certification
Process for the Temporary Employment of Aliens in Agriculture in the United States; H-2A Program
Handbook, 53 FR 22076, 22095 (June 13, 1988) (“[c]ertified H-2A employers must agree, as a condition
for receiving certification, to pay a higher AEWR than the one in effect at the time an application is
submitted in the event publication of the [higher] AEWR coincides with the period of employment”).
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Department is required to prevent. This commenter believed that if the Department
permitted a 14-day adjustment period, it should require the employer to “pay any
increases retroactively, perhaps in the pay period after the new wage rate becomes
effective,” which the commenter stated was consistent with the Department’s FLSA
regulations at 29 CFR 778.303. The Department believes that mandating retroactive
payment for all employers would be inconsistent with this rulemaking’s objective to
enable employers to access legal agricultural labor without undue cost or administrative
burden. Retroactive payment would require the employer to adjust payroll twice in
response to an update—first, to adjust payroll to the new, higher rate for each pay period
following the OFLC Administrator’s publication of the AEWR update and, second, to
adjust retroactively payroll for the single pay period during which the OFLC
Administrator published the AEWR update. Requiring payment of higher rates within a
14-day window is consistent with the Department’s interest in maintaining the strong
protections for the U.S. workforce while minimizing burdens to employers.

After consideration of the comments, the Department has adopted the proposal to
continue to require the employer to pay an updated AEWR if it is higher than the offered
wage within 14 days after publication of the updated wage rate. The Department has
made a minor revision to align with language regarding prevailing wages at § 655.120(c).
As discussed further in the preamble to § 655.120(c)(1)(iii), the revised language at
8 655.120(b)(3) recognizes that there may be a prevailing wage for a distinct work task or
tasks within a crop or agricultural activity in certain situations. Additionally, the

Department has made a minor revision to clarify that if an updated AEWR is higher than
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the other wage sources, the employer must pay at least the updated AEWR, but may
choose to offer and pay a higher rate.
ii. Must Not Lower Wage Rate after Publication of a Lower AEWR

In 8 655.120(b)(4), the Department proposed to prohibit employers from lowering the
wage rate during the certified employment period in the event the OFLC Administrator
publishes an updated AEWR that is lower than the rate guaranteed on the job order. In
order to avoid potential confusion regarding the requirement to continue to pay the
previously offered wage if a lower rate is published during the employment period, the
Department also proposed to remove language in §§ 655.120(b) and 655.122(1) regarding
the wage rate “in effect at the time work is performed.” This approach ensures the wage
rate does not fall below the rate that was offered to workers and agreed to in the work
contract and prevents employers from including a clause in the job order to allow such a
reduction within contract terms. As discussed below, this final rule adopts the proposed
language from the NPRM unchanged.

Employer, association, agent, and business advocacy group commenters opposed the
Department’s proposal to prohibit employers from reducing the wage rate during the
employment period, in the event the AEWR decreases. Several commenters, including
associations, believed the proposal would unfairly undermine mutually agreed-upon
contract terms. Some of these commenters asserted that the Department’s proposal
infringed the employers’ and workers’ contract rights by permitting the Department to
“void” or “abrogate” the wage rate offered and agreed to in the employment contract and

prohibiting the employer from including wage reduction clauses in the contract. An agent
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asserted the prohibition against wage reductions mid-contract would disadvantage
employers with start dates before an AEWR adjustment because they would be required
to pay a higher rate throughout the period of employment, while an employer with a start
date after the new AEWR rates are published could pay the lower rate. Two employers
and a trade association stated that the employer should be permitted to pay a lower
AEWR if one is published because the AEWR is the “exact wage” necessary to protect
U.S. workers and the commenter asserted “there is no valid basis to require payment of a
higher wage when that wage is no longer determined to be the AEWR.”

With respect to commenters’ concern that these provisions infringe on employers’
and workers’ freedom to contract, H-2A employers are free to include any terms and
conditions in employment contracts that comply with all laws and regulations governing
the H-2A program and employment generally. However, the Department holds the view
that agricultural workers “generally comprise an especially vulnerable population whose
low educational attainment, low skills, low rates of unionization and high rates of
unemployment leave them with few alternatives in the non-farm labor market,” and, as a

b3

result, these workers’ “ability to negotiate wages and working conditions with farm
operators or agriculture service employers is quite limited” (2009 H-2A NPRM, 74 FR
45906, 45911 (Sept. 4, 2009)), and this “limited bargaining power . . . exacerbates the
problem of stagnating [wages]” (2010 H-2A Final Rule, 75 FR 6884, 6894 (Feb. 12,
2010)). Prohibiting contract terms that would lower wages paid below the offered and

agreed-to rates aligns with these concerns and is consistent with the Department’s broad

discretion to determine the most effective method of ensuring the employment of H-2A
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workers does not have an adverse effect on the wages of workers in the United States
similarly employed.

The Department acknowledges other commenters’ claims that subjecting employers
to a higher wage obligation than the updated AEWR would disadvantage them or unfairly
require employers to pay more than the “exact wage” rate reflected in the updated
AEWR. However, the Department believes that prohibiting downward adjustments of
wage rates during the period of certified employment is necessary to provide stability and
predictability for workers who have limited ability to negotiate their wages and working
conditions. Accordingly, this will help protect against potential adverse effects on the
workers” wages and working conditions, without increasing the employer’s wage costs
above those in effect at the time of certification. Moreover, it is unlikely that the AEWR
will be reduced during the period of employment in most cases because most job
opportunities will be subject to an AEWR that will be adjusted annually based on the
Employment Cost Index (ECI), Wages and Salaries for private sector workers, which has
increased annually from 2.1 to 3.9 percent over the past 10 years. As explained in the
2020 H-2A AEWR Final Rule, ECI adjustments to the AEWR for field and livestock
worker job opportunities will ensure the wages of these workers continue to rise apace
with wages in the broader U.S. economy in a consistent and predicable manner. See 85
FR 70445, 70455 (Nov. 5, 2020).

After consideration of the comments, the Department is adopting the proposal to
prohibit the employer from reducing the offered wage, even in cases where the

Department publishes a lower AEWR. Because the employer advertised and offered the
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higher rate on its job order, the employer cannot reduce the wage rate below the rate
already guaranteed in the work contract. The Department has made a minor revision to
clarify that if an updated AEWR is lower than the rate guaranteed on the job order, the
employer must pay at least the rate guaranteed on the job order, but may choose to offer
and pay a higher rate.
c. Section 655.120(c) Prevailing wage determinations.
i. Background

The Department proposed to modernize the methodology used to conduct prevailing
wage surveys that applies to both H-2A and other agricultural job orders placed in the
Wagner-Peyser Act agricultural recruitment system. The Department previously relied on
ETA Handbook 385, which was last updated in 1981, and other sub-regulatory guidance
to set the standards that govern the prevailing wage surveys SWAs conduct to establish
prevailing wage rates. The NPRM proposed to modernize these standards in order to
establish reliable prevailing wage rates for employers and workers, and allow SWAs and
other State agencies to conduct surveys using standards that are more realistic in a
modern budget environment. Under the proposed methodology, the OFLC Administrator
would issue a prevailing wage for a given crop activity or agricultural activity only if all
of the requirements in proposed § 655.120(c)(1) are met.

In particular, the NPRM proposed the following methodological standards: (1) the
SWA must submit a standardized form providing the methodology of the survey; (2) the
survey must be independently conducted by the SWA or another State entity; (3) the

survey must cover a distinct work task or tasks performed in a single crop activity or
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agricultural activity; (4) the surveyor must make a reasonable, good faith effort to contact
all employers who employ workers in the crop or agricultural activity within the
geographic area surveyed or conduct a randomized sampling of such employers; (5) the
survey must be limited to the wages of U.S. workers, report an average wage, and be
based on a single unit of pay used to compensate at least 50 percent of the U.S. workers
included in the survey; (6) the survey must cover an appropriate geographic area based on
several factors; and (7) the survey must report the wages of at least 30 U.S. workers and
five employers and the wages paid by a single employer must represent no more than 25
percent of the sampled wages included in the survey.

SWASs that seek to prioritize precision of their estimates for the purpose of statistical
validity for numerically large categories of workers may wish to consider employing
statistical sampling methods that exceed the minimum standards contained in this final
rule, such as those used by the National Agricultural Statistical Service in the
Agricultural Labor Survey.®> However, as explained below, the Department is not
requiring enhanced sampling methods.

In addition to these standards, the NPRM proposed to establish (1) a 1-year validity
period for prevailing wage rates; (2) a 14-day window in which employers must
implement newly required higher prevailing wage rates; and (3) the requirement that

employers continue to pay at least the rate guaranteed on the job order if a prevailing

3 This detailed information on the statistical methodology of the FLS is publicly available by searching
reginfo.gov for Information Collection Reviews (ICR) with the key words “agricultural labor survey”,
opening the most recent “Agricultural Labor” package, then selecting “View Supporting Statement and
Other Documents” and opening the Supporting Statement B (SSB) document.
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wage rate is adjusted during a work contract. The Department received comments both in
support of and in opposition to these proposals, which are discussed in greater detail
below. These comments raised a variety of concerns, some general and some pertaining
to specific provisions identified in the NPRM. The Department will first respond to the
general comments before turning to the proposals in § 655.120(c) and the specific
comments related to these proposals. As discussed below, the Department is adopting
paragraphs (c)(1)(ii) and (vi) unchanged from the NPRM and is adopting paragraphs
(©)(2) and (c)(2)(1), (iii) through (v), and (vii) through (ix) with some changes.
ii. General Comments on Prevailing Wage Determinations

The Department received general comments regarding the need for PWDs. Several
commenters including employers and trade associations encouraged the Department to
remove PWDs from the H-2A regulations entirely. Commenters explained agricultural
wages involved too many factors, which prevent the government from establishing an
accurate wage rate that is generally applicable and protects the domestic workforce from
adverse effect. As an example of this “inaccuracy,” a few commenters observed that
employers who respond to the survey in some regions or States pay higher rates to
compete with employers who use the H-2A program in those areas. According to the
commenters, the inclusion of these higher rates distorts survey results.

To the extent these comments recommend eliminating prevailing wages as a wage
source under 8 655.120(a), they are outside the scope of this rulemaking. With respect to
comments on setting accurate wages when different factors affect agricultural workers’

pay, the Department acknowledges it cannot delay or forgo its delegated duties because
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the available data may be less than perfect.®® The Department disagrees with the
commenters’ suggestion that the inclusion of responses from employers paying higher
rates to compete with H-2A employers necessarily distorts survey results. The
commenters did not provide evidence that the inclusion of such rates “distorts” survey
findings or offer examples of survey inaccuracies, beyond mentioning surveys challenged
in two cases that have since been dismissed in favor of the Department and SWA.*’
Moreover, the prevailing wage rate is intended to reflect the average wage of U.S.
workers in a geographic area for a crop or agricultural activity and, if applicable, distinct
work task(s) within that activity. If employers are paying a certain average rate and the
Department validates such a finding, then that is the prevailing wage employers must pay
to applicable workers when it is the highest of available wages sources in § 655.120(a).
iii. General Comments on the Prevailing Wage Survey Methodology

Several SWAs, employers, agents, and trade associations supported modernizing the
prevailing wage methodology and revising the regulations to provide concrete guidance
and criteria. A SWA as well as some employers and trade associations believed the
proposed standards were not rigorous enough to produce accurate PWDs. In contrast,

worker advocacy organizations claimed the standards were too rigorous and would result

3 See Zirkle Fruit Co. v. U.S. Dep’t of Labor, et al., 442 F.Supp.3d 1366, 1383 (E.D. Wash. 2020)
(“Agency action is not arbitrary or capricious simply because it is imperfect. Nor are agencies required to
delay or forego their delegated duties simply because they lack a perfect dataset from which to undertake
them”).

37 Zirkle Fruit Co., 442 F.Supp.3d at 1383; Order Dismissing Case, Evans Fruit Co., et al. v. U.S. Dep’t of
Labor, et al., No. 19-cv-3202 (E.D. Wash. Nov. 7, 2019); see also Order Denying Plaintiffs’ Motion for
Preliminary Injunction, Evans Fruit Co., lnc. v. U.S. Dep’t of Labor, et al., No. 19-cv-3202 (E.D. Wash.
Oct. 11, 2019) (agency’s actions are not arbitrary simply because they rely on “imperfect data or used an
imperfect approach™).
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in too few PWDs. Similarly, two U.S. Senators asserted the proposed methodology ““is
overly complex” and raises concerns, including “whether SWAs will be adequately
equipped to undertake the wage surveys.” The Senators did not provide additional
explanation on why they believed the proposal was too complex. Some associations
expressed concern there was no “third party . . . peer review” to show the standards
would result in accurate prevailing wages. One association stated, without additional
explanation, that changes to the survey methodology should only be attempted in a stand-
alone rule, if at all. The Department appreciates and values the commenters’ general
input on the prevailing wage survey methodology proposed in the NPRM. Because of the
general nature of these comments, the Department is unable to address them in further
detail. Beyond these general comments, the Department received comments on the
specific proposals in § 655.120(c), which are addressed in the sections that follow.
iv. Sections 655.120(c)(1) and 655.120(c)(1)(i)

The Department proposed in 8 655.120(c)(1) that the OFLC Administrator will issue
a prevailing wage for a crop activity or agricultural activity if all of the requirements in
8 655.120(c)(1)(i) through (ix) are met. The Department did not receive comments on
this specific proposal, and therefore adopts the language in the NPRM with a minor
revision to account for a prevailing wage for “a distinct work task or tasks performed”
within a crop or agricultural activity, if applicable. As discussed further in the preamble
to § 655.120(c)(2)(iii), the revised language recognizes there may be a prevailing wage
for a distinct work task or tasks within a crop or agricultural activity in certain situations,

and conforms to similar changes made to portions of § 655.120(c) in this final rule.
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In § 655.120(c)(1)(i), the Department proposed to maintain the current requirement
that the SWA submit a Form ETA-232 to explain the methodology used to conduct the
prevailing wage survey. An employer and trade association supported the proposal, while
several worker advocacy organizations expressed concern that the Department would
only require consideration of a prevailing wage rate if it is approved by the Department,
and OFLC in particular, because this could lead to the potential rejection of a prevailing
wage survey finding submitted by a SWA. Commenters including two other trade
associations added that the Department should sanction SWAs that submit noncompliant
or invalid surveys.

After considering the comments received in response to 8 655.120(c)(1)(i), the
Department has decided to retain the NPRM language with the same minor revision
related to distinct work task(s) discussed above.® The Department has reviewed and
approved SWA prevailing wage findings for decades and paragraph (c)(2)(i) reflects a
continuation of this longstanding review and approval process, not a new requirement.
See, e.g., 52 FR 20496, 20521 (June 1, 1987); ETA Handbook 385 at 1-135. The
Department disagrees that a sanction is needed, especially when the Department has and
will continue to review prevailing wage findings submitted by SWAs to ensure they
satisfy the Department’s methodological requirements.

v. Section 655.120(c)(2)(ii)

3 The Department has updated Form ETA-232 to align with the prevailing wage methodology in this final
rule.
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The Department proposed to allow State entities other than the SWA, including a
State agency, State college, or State university, to independently conduct prevailing wage
surveys. This proposal sought to encourage more surveys conducted by reliable sources,
independent of employer or worker influence. As the NPRM explained, SWAs have
limited capacity to conduct surveys given other legal requirements, including the
statutory requirement to conduct housing inspections. Other State entities, however, may
have resources and expertise to conduct reliable prevailing wage surveys for purposes of
the H-2A program. Under the proposal, a State entity other than the SWA could choose
to conduct a prevailing wage survey using State resources without any foreign labor
certification program funding. Alternatively, the SWA could elect to wholly or partially
fund a survey conducted by another State entity using funds provided by the Department
for foreign labor certification programs.

The Department proposed to continue to require the SWA to submit the Form ETA-
232 for any prevailing wage survey, even if the survey was conducted by another State
entity. This process is designed to ensure the Department will not adjudicate conflicting
surveys in the event the SWA identifies more than one State prevailing wage survey that
might be used for purposes of the H-2A program. The NPRM solicited comments on
alternate methods to address concerns with possible conflicting surveys, and whether
there are additional neutral sources of prevailing wage information that the Department
should use to determine prevailing wages in the H-2A program. The Department received

several comments on this proposal. Following full consideration of these comments, the
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Department has decided to retain the proposal in the final rule without change. The
Department’s responses to these comments are provided below.
Use of alternative data sources

A worker advocacy organization urged the Department to use the local Occupational
Employment Statistics (OES) wage for crop activities paid on an hourly basis when the
SWA does not produce a prevailing wage finding or if the Department determines the
finding submitted does not satisfy methodological requirements. The commenter also
recommended the Department permit SWASs to determine prevailing wages based on
information like employers’ job service listings for similar positions and information in a
State unemployment insurance (Ul) database. The commenter added, without further
explanation, that job service staff funded by Migrant and Seasonal Farmworker funds are
“uniquely qualified” to assess if an hourly or piece rate wage is consistent with the
prevailing practice in their region.

The Department declines to adopt the suggestion to rely solely on the OES when no
PWD is issued for a crop or agricultural activity. Prevailing wage surveys are specific to
crop and agricultural activities and distinct tasks performed within these activities in
particular geographic areas, as determined by SWAs. The Department has relied on
SWAs to determine prevailing wages in the H-2A program for decades because they are
uniquely positioned to determine the crops and activities to be surveyed, the ideal times
to conduct surveys for various seasonal activities, the universe of employers to be

surveyed, and the areas in which employers operate, based on their knowledge of
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prevailing local practices and conditions, differing pay structures for specific activities
and crops, and the movement of migratory farm labor within the State.

The OES, in contrast, is an occupational survey. It is more appropriate for use in
determining the AEWR for specific occupations in the H-2A program than for use in
determining prevailing wages for agricultural workers. In the Department’s companion
2020 H-2A AEWR Final Rule, the Department explained the advantages of using the
Farm Labor Survey (FLS)-based AEWR as the baseline for field and livestock
occupations, adjusted thereafter using the ECI, and the OES to determine AEWR for
other occupations.® Notably, unlike the FLS, the OES survey does not include farm
establishments that are directly engaged in the business of crop production and employ
the majority of field and livestock workers. As such, though “establishments that support
farm production participate in the H-2A program and are included in the OES survey,
they constitute a minority of establishments in the country employing workers engaged in
agricultural labor or services, and so data reported by these establishments [are] generally
not as useful for purposes of calculating the AEWR for field and livestock workers.”*°
The OES also cannot consistently produce wages at the occupation level for all field and
livestock worker occupations, so a prevailing wage methodology that incorporates local
OES data as an additional source would require use of different wage sources from year
to year and likely would produce significant wage volatility. The Department believes its

modernized wage determination methodologies will effectively ensure the employment

%9 See 85 FR 70445, 70455-70459 (Nov. 5, 2020).
401d. at 70458.
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of H-2A workers does not adversely affect the wages of workers in the United States
similarly employed by combining FLS-based AEWR for field and livestock occupations
and OES-based AEWR for other occupations, with an expanded universe of State-
conducted prevailing wage surveys serving as an additional protection for workers in the
United States similarly employed in specific crops and activities.

The Department declines to adopt the commenter’s suggestion to allow States to
determine prevailing wages based solely on information such as Ul data and job service
listings. The Department does not believe these sources provide a comprehensive,
uniform, and reliable way to determine prevailing wage rates for the H-2A program. The
Department declines to permit use of Ul data for similar reasons it declined to use the
Quarterly Census of Employment and Wages, a Bureau of Labor Statistics (BLS) source
of wage data that uses information in Ul administrative records.** Specifically, the
information contained within UI databases is not uniform across States, “is limited to
employers who are mandated to contribute to State [UI] funds,” and excludes a
substantial percentage of employers and workers in the agricultural sector.*? For instance,
States may not use uniform occupational classifications, much less an organized database
of employers engaged in a particular crop or agricultural activity, that would permit State
entities to conduct surveys tailored to the appropriate agricultural activity and geographic

area in order to yield prevailing wage rates that are as accurate as possible. Ul data, by

41 1d. at 70446, n. 6 (noting the Quarterly Census of Employment and Wages excludes nearly half of the
agricultural sector, “does not publish data for specific occupations,” and directs users seeking occupational
wage data to consult the OES web pages) (citations omitted).

42 USDA ERS — Farm Labor, USDA, available at: https://www.ers.usda.gov/topics/farm-economy/farm-
labor/; see also 85 FR 70445, 70446 n. 6 (Nov. 5, 2020).
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itself, are therefore not an appropriate or practically useful source to produce prevailing
wage rates in the H-2A program. The Department believes job service listings are
inadequate wage sources for similar reasons. A potential issue with job service listings is
they may not be representative of the universe of relevant employers. For example, the
listings may not include employers with permanent job opportunities, especially as non-
H-2A employers do not often use State employment service offices to recruit U.S.
workers through the agricultural recruitment system.

At the same time, SWAs may draw on Ul data, job service listings, and other sources
of information to formulate prevailing wage surveys. For example, SWAs may use
information in their State’s UI database as one source to help identify the general
universe of employers to contact. SWAs may also refer to job orders and similar
information to help identify the pay structures for certain crop or agricultural activities.
However, requiring the employer to pay a PWD based on any available wage source,
depending on the particular circumstances and data availability of various sources in each
case, would result in complex and unpredictable wage obligations and be inconsistent
with “the twin purposes of the H-2A program to ‘assure [employers] an adequate labor
force on the one hand and to protect the jobs of citizens on the other.””* Finally, it is the
Department’s understanding that there are currently no job service staff funded by
Migrant and Seasonal Farmworker funds. To the extent the commenter is referring to the
National Farmworker Jobs program, the grantees of this program will be able to conduct

prevailing wage surveys under this provision if they are a qualifying State entity.

4385 FR 70445, 70464 (Nov. 5, 2020) (citing 54 FR 28037, 28044 (July 5, 1989)) (other citations omitted).

130
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

Private and other third-party surveys

An individual commenter mistakenly believed the Department proposed to eliminate
employer-provided prevailing wage surveys, but there are no such surveys under the H-
2A program and, as such, the NPRM did not propose their elimination. Several trade
associations, agents, and a think tank asked the Department to permit the use of wage
surveys conducted by other third parties, including employer-provided surveys. One of
these commenters explained statistically valid employer-provided surveys would save
Federal resources and allow “more accurate” surveys tailored to particular areas and
occupations. The commenter stated it was irrational for the Department to permit such
surveys in the H-2B program, but not the H-2A program.

The Department declines to adopt the request to allow private or employer-provided
surveys. As a preliminary matter, the Department notes that the comment
mischaracterizes the Department’s position on the use of employer-provided surveys in
the H-2B program. The 2015 H-2B IFR generally limited the submission of surveys
under the H-2B program to those conducted by SWAs or another State agency, State
college, or State university and prohibited private wage surveys, except where OES wage

data were unavailable or inadequate.** Subsequently, Congress required the Department

44 See 20 CFR 655.10(f); see also 2015 H-2B Final Rule, 80 FR 24146, 24165-24171 (Apr. 29, 2015)
(discussing at length the reasons the Department does not permit general use of employer-provided private
wage surveys); Comite de Apoyo a los Trabajadores Agricolas (CATA) v. Perez, 774 F.3d 173, 191 (3d Cir.
2014) (directing “that private surveys no longer be used in determining the mean rate of wage for
occupations except where an otherwise applicable OES survey does not provide any data for an occupation
in a specific geographical location, or where the OES survey does not accurately represent the relevant job
classification”).
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to expand surveys in the H-2B program through Appropriations Act legislation first
enacted in 2015.%° Moreover, due to regulatory differences between the H-2A and H-2B
programs, it is reasonable for the Department to exclude employer-provided surveys in
the H-2A program but allow them in the H-2B program. First, there is no AEWR under
the H-2B program. Instead, the employer must offer a wage at least equal to the
prevailing wage or the Federal, State, or local minimum wage, whichever is highest.
Second, the PWD process in H-2A and H-2B are distinct. In H-2B, the prevailing wage is
determined on a case-by-case basis, in advance of the employer’s application filing with
the OFLC NPC.*® The employer submits a request for a PWD to the OFLC National
Prevailing Wage Center (NPWC), where the NPWC reviews the employer’s job
opportunity and evaluates various wage sources (e.g., collective bargaining agreement,
OES, and employer-provided survey) to determine the prevailing wage. In contrast,
prevailing wages under the H-2A program are determined using one method—SWA
surveys submitted to the OFLC Administrator—and are applicable to all H-2A
applications for the agricultural or crop activity in the area surveyed.*’ There is no

mechanism in the H-2A program for OFLC to evaluate wage surveys for specific job

45 See Consolidated Appropriations Act, 2016, Public Law 114-113, div. H, tit. I, sec. 112 (2015); see also
Effects of the 2016 Department of Labor Appropriations Act (Dec. 29, 2015) at p. 4, available at
https://www.foreignlaborcert.doleta.gov/pdf/H-2B_Prevailing_Wage FAQs_DOL_Appropriations_Act.pdf.
46 H-2B employers must obtain a PWD from the National Prevailing Wage Center (NPWC) before filing an
H-2B application with the NPC. The NPWC engages in a case-by-case analysis of the employer’s job
opportunity and several wage sources. If the NPWC determines a collective bargaining agreement (CBA)
applies to the job opportunity, the CBA rate is the prevailing wage for the employer’s H-2B application. If
the job opportunity is not covered by a CBA, then the prevailing wage is set using the OES survey, unless
the employer submits an alternative survey for consideration.

47 During application review, the NPC compares the prevailing wage for the crop or agricultural activity
and area, if available, to the other applicable wage sources (i.e., AEWR; CBA,; and Federal and State
minimum wages) to determine the highest wage.
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opportunities or from sources other than the SWA. Instead, the SWA must submit
prevailing wage survey results to OFLC on the Form ETA-232. This final rule continues
this requirement, even if the survey submitted with the SWA’s Form ETA-232 was
conducted by another State entity.

In addition, the introduction of employer-provided wage surveys to the SWA’s
evaluation process for the Form ETA-232 or to the NPC’s H-2A application review
would increase program complexity and contradict the Department’s goals of
streamlining and simplifying the H-2A program. Finally, given that employers are
required to pay the highest of the wage sources listed in § 655.120(a), it seems unlikely
that an employer would submit an alternate wage survey because the wage finding from
that survey would impact the employer’s wage offer requirement only if it is the highest
among the sources in § 655.120(a).

Surveys conducted by non-SWA State entities

An employer asserted that only State agriculture agencies should conduct surveys
because SWAs and others lack industry expertise. A trade association opposed allowing
SWAs to use surveys conducted by other State entities because this could create
uncertainty and may produce wages that “fluctuate wildly.” A think tank stated the
NPRM does not offer a methodology to resolve conflicting surveys or address whether
State universities may accept money from grower associations to conduct prevailing
wage surveys. In contrast, a commenter from academia and another association supported

the proposal in the NPRM, with the association noting that surveys conducted by non-
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SWA State entities would “alleviate concerns” over the reliability of OES data for
agricultural occupations and provide a “reasonable alternative” to the FLS.

The Department declines to adopt the suggestion to limit surveys to State agriculture
agencies. The Department seeks to increase, rather than limit, the number of State entities
that can conduct surveys in order to encourage more prevailing wage findings. The
commenters’ suggestion would conflict with this goal. Moreover, the Department is
retaining the SWA as the entry point for other State entity surveys in order to leverage the
SWA'’s expertise in the selection of surveys to submit for OFLC approval. In response to
the comment that the NPRM did not offer a “methodology” to resolve conflicting
surveys, this final rule clarifies that the SWA will evaluate conflicting State surveys and
submit to the Department only one survey for a crop or agricultural activity and distinct
work task(s) in that activity, if applicable, for a particular area.

With regard to the comment on whether State universities could accept money from
grower associations to conduct a survey, the Department understands this comment to be
concerned with the impartiality of State-conducted surveys. As noted in the 2015 H-2B
Final Rule, the Department has a long history of partnering with States to collect wage
data and determine prevailing wage rates. See 80 FR 24146, 24170 (Apr. 29, 2015). The
Department accepts surveys conducted by State entities, such as State agriculture
agencies and universities, because these sources are considered reliable and independent
of employer influence. 1d. The requirement that the State must independently conduct the
survey means that the State must design and implement the survey without regard to the

interest of any employer in the outcome of the wage reported from the survey. Id. In
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addition, the Department does not believe wages will vary significantly depending on the
State entity that conducts the survey. This is because entities will be held to the same
methodological standards, and OFLC will review prevailing wage findings prior to the
issuance of any prevailing wage rate to ensure the survey meets methodological
requirements.

vi. Section 655.120(c)(1)(iii)

The Department proposed that a prevailing wage survey must cover a distinct work
task or tasks performed in a single crop activity or agricultural activity. The Department
explained the concept of distinct work tasks is continued from ETA Handbook 385,
which provides:

Some crop activities involve a number of separate and distinct operations.

Thus, in harvesting tomatoes, some workers pick the tomatoes and place

them in containers while others load the containers into trucks or other

conveyances. Separate wage rates are usually paid for individual

operations or combinations of operations. For the purposes of this report,

each operation or job related to a specific crop activity for which a

separate wage rate is paid should be identified and listed separately.
ETA Handbook 385 at I-113 (emphasis in original). The NPRM stated “[t]he distinct task
requirement means that even within a single crop, distinct work tasks that are
compensated differently (e.g., picking and packing) would be required to be surveyed in a
manner that produces separate wage results.” 84 FR 36168, 36186 (July 26, 2019).

The Department received several comments on this proposal. Some trade associations
asked the Department to clarify what constitutes a distinct work task within a crop or

agricultural activity so employers can provide more accurate and reliable wage data. A

worker advocacy organization stated that it would be difficult for SWAs to determine
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which activities are paid differently until after the survey is complete. One trade
association opposed the determination of wage rates by tasks because it believed doing so
could negatively affect smaller operations and expose employers to liability.

After careful consideration of the comments, the Department has decided to retain the
proposal in the final rule with clarification in this section of the preamble and a minor
change to the regulatory text. In particular, the Department clarifies that if the SWA or
surveyor knows before the administration of a survey that separate wage rates are paid to
a distinct work task or tasks within a crop or agricultural activity, then the survey must be
designed to capture that unique task(s) and wage rate(s). This knowledge could come
from different sources, including prior experience or stakeholder engagement during the
survey development phase.

The Department also clarifies that a SWA or surveyor may determine that a task or
tasks within a crop or agricultural activity is paid differently during or after the survey
administration period. For example, a survey form could ask employers to list the crop
activity—including distinct work task(s) within each activity—associated with each
unique wage rate. The survey could also provide a space for employers to furnish
additional information on factors that may affect wage rates. Depending on the responses
from employers (if any), the SWA or surveyor may determine there are distinct work
task(s) within an activity and that it therefore must calculate a separate wage rate for this
task or tasks. The Department’s above clarification allow SWAs to retain discretion over
which crop and agricultural activities to survey and the methods for collecting data from

employers—as is the case under current standard practice—while fulfilling the
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requirements of this provision. Finally, consistent with current practice and language in
the Handbook, the Department has revised the regulatory text for this provision to clarify
that the survey must cover work performed in a single crop or agricultural activity and, if
applicable, a distinct work task(s) performed in that activity. This change recognizes that
not every crop activity or agricultural activity will have a distinct work task or tasks and
thus not every survey will cover such task or tasks.*®

In response to the trade associations’ request for clarification, the concept of distinct
work tasks is not new, but rather a continuation from Handbook 385. As noted in the
Handbook, the hallmark of a distinct work task performed in a crop or agricultural
activity is a separate wage rate that is paid for that operation or job. Given the factors that
may affect wage rates, the Department is unable to provide an exhaustive list of tasks for
all crop or agricultural activities in all geographic areas. Instead, what constitutes a
distinct work task must be determined in each case, depending on the information before
the SWA or other State surveyor.

The Department acknowledges the worker advocacy organization’s comment that
SWASs may not know if activities are paid differently until after the completion of a
survey. As clarified above, a SWA or surveyor may determine a distinct work task or
tasks performed within a crop or agricultural activity is paid differently during or after the
survey administration period. The Department believes this clarification addresses the

worker advocates’ comment and notes SWA commenters did not express concern that

48 See ETA Handbook 385 at 1-113 (“Some crop activities involve a number of separate and distinct
operations.”) (emphasis added).
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determining the distinct work tasks to be covered by a survey has been challenging under
the Handbook or will be challenging under the similar provision proposed in the NPRM.
Finally, the trade association did not explain how the proposal would adversely affect
smaller operations, though it claimed that smaller operations rely on fewer workers to
perform a more diverse array of tasks. As explained above, the concept of a distinct work
task is a continuation from Handbook 385. The Department is not aware of instances
where employers have been exposed to liability related to this concept in the decades that
prevailing wage surveys have been conducted using the Handbook and related guidance.
In addition, because a separate wage rate is the hallmark of a distinct work task, an
applicable employer—regardless of size—must pay this rate if it is approved by OFLC as
the prevailing wage and is the highest of the wage sources in 8 655.120(a).

vii. Section 655.120(c)(1)(iv)

The Department proposed that the surveyor must make a reasonable, good faith effort
to contact all employers who employ workers in the crop or agricultural activity and
geographic area surveyed or conduct a randomized sampling of such employers. The
NPRM explained this requirement is based on general statistical principles and consistent
with Handbook 385. 84 FR 36168, 36186 (July 26, 2019) (citing ETA Handbook 385 at
[-114). The NPRM proposed to continue the use of a random sample and clarified that a
random sample or survey of the entire population is a requirement, not a
recommendation. It noted this requirement is consistent with the H-2B prevailing wage
regulation at § 655.10 and current H-2B prevailing wage guidance interpreting the H-2B

appropriations riders. The Department received two general sets of comments on this
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proposal. Having carefully considered these comments, the Department has decided to
largely adopt the regulatory text proposed in the NPRM, with some revisions.

The first set of comments addressed the requirement to contact all employers in the
area or a random sample of such employers. A worker advocacy organization asserted
that contacting all employers of workers in a particular crop or agricultural activity would
be impossible for States operating with limited resources because no ready database of
this information exists. The commenter asked the Department to clarify what would
constitute a “reasonable” attempt to contact all employers in the universe and stated it
would be clearer to ask the States to perform a random sample of employers of which
they have knowledge, rather than a sample of all “such employers.” The commenter also
suggested the regulations allow States to propose an alternative sampling method that
aligns with the conditions and resources in that State. An agent claimed that allowing a
reasonable, good faith attempt to contact all employers to substitute for statistically valid
sampling “severely limits” the validity of resulting wages. A trade association stated it
did not oppose the use of random samples if the survey produces reliable, statistically
valid data and wages are not separated by task or otherwise discriminates against smaller
operations.

The Department agrees with the worker advocacy organization that the surveyor may
not know the universe of all relevant employers at the beginning of a survey. The final
rule therefore clarifies that the surveyor may estimate the universe of relevant employers
and make a reasonable, good faith effort to contact these employers based on the

estimated universe. The final rule also clarifies that under the random sample option, the
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surveyor must, at a minimum, estimate the universe of relevant employers and workers
and then randomly select a sufficient number of employers from the estimated universe to
contact in order to satisfy the minimum employer and worker sample size requirements.
These minimum requirements or “baseline standards” are discussed in the preamble to
8 655.120(c)(1)(vii) through (ix). The Department’s interpretation of the random sample
option is consistent with its interpretation of a similar requirement for employer-provided
surveys in the H-2B program.*®

The NPRM proposed that a survey must include the wages of U.S. workers employed
by at least five employers, among other baseline standards. As explained in the preamble
to § 655.120(c)(2)(vii) through (ix), it is the Department’s understanding that some crop
or agricultural activities and distinct work task(s) in a geographic region may have a
smaller number of employers. The Department made changes to 8 655.120(c)(1)(vii)
through (ix) so that States may still determine a prevailing wage in such a situation.
Consistent with those changes, the Department amends this provision to clarify that if the
estimated universe of employers is fewer than five, the surveyor must contact all
employers in the estimated universe, instead of contacting a random sample or making a
reasonable, good faith attempt to contact such employers. This final rule adds two
clarifying edits: first, to replace “conducted” with “contacted” in regard to a randomized

sample for consistency with the language in other parts of the provision, namely the

49 See, e.g., 2015 H-2B Final Rule, 80 FR 24146, 24173 (Apr. 29, 2015) (“Proper randomization requires
the surveyor to determine the appropriate “universe’ of employers to be surveyed before beginning the
survey and to select randomly a sufficient number of employers to survey to meet the minimum criteria on
the number of employers and workers who must be sampled.”).
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“contact all relevant employers” option, and with the purpose of this provision, which is
to set forth how the surveyor should contact employers in the estimated universe. Second,
this final rule amends the regulatory text to clarify that the estimated universe is for a
crop activity or agricultural activity and, if applicable, a distinct work task or tasks within
that activity. This clarification recognizes there may be a PWD for a distinct work task or
tasks within a crop activity or agricultural activity in certain situations, and is consistent
with changes to other portions of § 655.120(c) in this final rule.

Consistent with SWASs’ current practice, the surveyor may estimate the universe of
relevant employers from information obtained from sources such as Ul databases, open
and closed job orders, State labor market information, and information provided by State
agricultural extension offices. The surveyor has the option to conduct a statistically valid
sampling or stratified random sampling by employer size. However, the Department is
not requiring enhanced sampling methods. Though the minimum standards in this final
rule may not return statistically valid results in all cases due to the reduced sample size
requirements,* the Department believes that the requirements in this provision, along
with other safeguards in § 655.120(c), could have certain advantages in comparison to
FLS and OES data sources. For example, the minimum standards in § 655.120(c) could
allow for the increased availability of state-specific data and crop/task categorical
granularity, and are aimed at ensuring surveys that are sufficiently representative and do

not rely on selective sampling or other techniques that result in biased prevailing wages.

%0 As noted further below, the sample size requirements in this final rule are consistent with or exceeds the
OES survey requirements as well as the “safety zone” standards used by the DOJ and FTC in the anti-trust
context.
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In addition, these minimum standards are intended to provide more options for SWAs to
make decisions about whether to prioritize precision, accuracy, granularity, or other
quality factors in the data they use to inform prevailing wages. The Department can
provide technical assistance as needed.

In response to the suggestion to allow an alternative sampling method, the
Department concludes that this final rule balances the need to provide the surveyor with
the flexibility to determine the type of survey to conduct with the need to ensure the
results of the survey are as reliable as possible. The Department does not believe there is
a reasonable alternative sampling method that consistently balances these goals, and the
commenter did not suggest any.

With regard to requests for clarification on what constitutes a “reasonable” attempt to
contact relevant employers, the NPRM explained that a reasonable, good faith effort
might mean the surveyor sends the survey through the mail or other appropriate means to
all employers in the geographic area and then follows up by telephone with all non-
respondents. 84 FR 36168, 36186 (July 26, 2019); see also 2015 H-2B Final Rule, 80 FR
24146, 24173 (Apr. 29, 2015). However, a surveyor can make a “reasonable, good faith”
attempt to contact relevant employers in other ways and the Department believes an
assessment of reasonable contact methods will be determined most effectively on a case-
by-case basis, depending on the facts before the OFLC Administrator. The Department
disagrees with the agent’s comment that allowing a reasonable, good faith attempt to
contact all employers “severely limits” the validity of the resulting wage. Surveys often

are based on samples from a population and are not “severely limited” merely because
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the surveyor did not contact the entire population. Rather, the validity of a survey will
depend on factors such as the number of responses received.

The second set of comments addressed the perceived elimination of the in-person
interview requirement. Specifically, commenters including two trade associations
claimed that in-person interviews of employers and employees are needed to obtain and
verify accurate wage data. A worker advocacy organization stated in-person interviews of
workers are likely necessary for reforestation and pine straw work. In contrast, another
worker advocacy organization and a commenter from academia agreed that in-person
interviews are no longer practical.

In response to comments that in-person employer interviews are necessary, the
Department notes, as it explained in the NPRM, that in-person interviews of employers
are unnecessarily burdensome and inconsistent with modern survey methods. 84 FR
36168, 36179, 36185 (July 26, 2019). Neither the FLS nor OES survey requires in-person
interviews of employers as the primary collection method. The Department’s current
standard practice for conducting prevailing wage surveys does not require SWASs to
interview employers in person.®! The commenters did not explain why telephone, mail, or
electronic methods of contacting employers are insufficient to collect verifiably accurate
results. Contrary to the trade associations’ comments, moreover, Handbook 385 does not
require in-person interviews of workers. See ETA Handbook 385 at 1-116. The

Department’s current standard practice also does not require SWAs to conduct worker

51 This practice is based on public guidance issued by the Department to SWAs that amended the guidance
in ETA Handbook 385. See, e.g., TEGL No. 14-19, Fiscal Year (FY) 2020 Foreign Labor Certification
Grant Planning Guidance (Apr. 13, 2020).
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interviews, though SWAs have the discretion to conduct worker interviews if they so
choose. Under the final rule, SWAs are not obligated to conduct in-person interviews of
employers and continue to retain the discretion to interview workers, though it is not
required. Finally, because reforestation and pine straw workers are not covered in the H-
2A program under this final rule, the worker advocacy organization’s comment is no
longer applicable.

viii. Section 655.120(c)(1)(v)

The NPRM proposed to limit prevailing wage surveys to the wages of U.S.
workers. It also proposed to require the SWA or other State entity to determine prevailing
wages based on the unit of pay used to compensate at least 50 percent of the U.S. workers
included in the survey and that the rate of pay must be based on the average wage of all
the U.S. workers within the selected unit of pay. This final rule adopts these provisions
with changes, explained below.

Limiting the survey to the wages of U.S. workers
The limitation of prevailing wage surveys to the wages of U.S. workers applies to
both determining the universe of workers’ wages to be sampled and the universe of
workers” wages reported. The NPRM explained that this limitation is consistent with
current policy®? and reflects the Department’s longstanding concern that including the

wages of non-U.S. workers may depress wages.

52 The NPRM noted that ETA Handbook 385 uses the terms “domestic workers” and “U.S. workers” in
describing the sample to be conducted, and the previous version of the Form ETA-232 similarly limits the
survey to U.S. workers. 84 FR 36168, 36186 n.50 (July 26, 2019).
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Several trade associations and an agent urged the Department not to limit survey
responses to the wages of U.S. workers because of the potential legal implications for
employers, including that employers may not know whether workers are undocumented.
These commenters and others also opposed the proposal on the basis that the Department
does not similarly exclude from survey responses the wages paid to H-2A workers and
workers in corresponding employment, which the commenters claim may inflate or skew
the prevailing wage. Another trade association suggested the inclusion of non-U.S.
workers would allow the Department to determine whether foreign workers are adversely
affecting the wages of U.S. workers. An employer and trade association requested the
Department add a provision that would make H-2A workers part of the prevailing wage
survey if more than 10 percent of the agricultural workforce in a State is composed of H-
2A workers or workers in corresponding employment. After careful consideration of the
comments, the Department has decided to adopt the proposal to limit the survey to U.S.
workers. This final rule clarifies that “determining the universe of workers’ wages to be
sampled” means the survey instrument must ask employers to report the wages of U.S.
workers only.

As explained above and in the NPRM, this survey limitation is a continuation of the
Department’s current policy. Employers already have experience verifying worker
eligibility prior to employment, and have the obligation to continue to do so. Moreover,
the Department is not aware of cases where employers have been exposed to liability
based on the wages they have provided in response to SWA survey requests. Survey

results should exclude the wages of H-2A workers, but should include the wages of U.S.
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workers in the crop activity or agricultural activity and distinct work task(s), if
applicable, and geographic area. As noted above, the prevailing wage rate is intended to
reflect the average wage of U.S. workers in a geographic area and a given crop or
agricultural activity and, if applicable, distinct work task(s) within that activity. If
prevailing wage surveys determine employers are paying a certain average rate for an
activity or distinct task(s) in an area and the Department validates this finding, then that
rate is the prevailing wage rate and must be paid to applicable workers when it is the
highest of available wages sources listed in § 655.120(a).

The Department declines to adopt the suggestion to include the wages of non-U.S.
workers in a survey, or include the wages of H-2A workers in surveys when they are
concentrated in an area, because it is contrary to the purpose of prevailing wage rates,
which are intended to reflect the wage paid to U.S. workers in a given crop or agricultural
activity and geographic area. As explained in the NPRM, limiting the survey to U.S.
workers reflects the Department’s longstanding concern that including the wages of non-
U.S. workers in a prevailing wage finding may depress wages. 84 FR 36168, 36186 (July
26, 2019). To the extent U.S. workers in corresponding employment are covered by a
prevailing wage survey, the Department concludes that the survey will sufficiently
represent the wages paid by that employer to its H-2A workers as well. This is because
H-2A employers must offer to U.S. workers no less than the same benefits, wages, and
working conditions the employer is offering, intends to offer, or will provide to their H-
2A workers. See 20 CFR 655.122(a).

Unit of pay determinations
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The NPRM proposed that a prevailing wage be issued only if a single unit of pay is
used to compensate at least 50 percent of the U.S. workers included in the survey, similar
to the current requirement in Handbook 385.%% The Department proposed this requirement
both to verify that the rate structure reflected in the survey is actually prevailing and to
allow the wages included in the survey to be averaged, as it would not be possible to
average wages using different units of measurement.

A trade association expressed support for this proposal. A worker advocacy
organization requested the Department revise the regulatory text to clarify that the survey
must report the unit of pay used to compensate at least 50 percent of the workers
represented in the survey responses, not 50 percent of all workers in the estimated survey
universe.

The final rule adopts the NPRM proposal with changes to the regulatory text in
response to the above comments and after the Department’s own further consideration.
First, the Department has revised the provision to require the PWD to be based on the
unit of pay used to compensate the largest number of workers, rather than “at least 50
percent of the workers,” which is consistent with the current unit of pay provision in the
Handbook. The Department made this change in the final rule because the proposed “50
percent of U.S. workers” would impose a requirement that is more stringent than the
language in the Handbook for crop or agricultural activities involving several units of pay

(e.g., per hour, per pound with no bonus, per pound with a bonus). While uncommon, the

53 ETA Handbook 385 at 1-117 (noting that, if a survey includes more than one unit of pay, a prevailing
wage rate is issued based on the unit of pay that represents the largest number of workers).
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Department acknowledges there are instances with more than two units of pay. In such
situations, there will be at least one unit of pay that is paid to the “largest number of
workers” whose wages are reported in the survey, but it is possible that no single unit of
pay will account for “at least 50 percent” of such workers. Because the unit of pay that is
paid to the largest number of workers in the survey can be considered prevailing, the
Department believes this proposed change better aligns with its goal of encouraging more
prevailing wage surveys through the adoption of standards that are as reliable as possible,
while also accounting for the realities of a modern budget environment.

The Department made some minor revisions to the regulatory text for clarity and
conformity with other provisions. The Department added “U.S.” before “workers” in the
regulatory text for clarify and consistency with the requirement that prevailing wage
surveys include only wages of U.S. workers. The Department also changed the phrase
from “whose wages are surveyed” to “whose wages are reported in the survey,” to
address the worker advocacy organization’s request that the Department clarify that this
language refers to survey responses received. Finally, the Department added the language
“and distinct work task(s), if applicable” after “crop activity or agricultural activity,” for
clarity and consistency with other changes to the regulatory text in § 655.120(c). As
applied to this provision, this change clarifies that if the surveyor determines that a task
or tasks within a crop or agricultural activity is paid differently (i.e., there is a distinct
work task or tasks within the activity), then the survey should report the average wage of
U.S. workers in that distinct work task(s).

Rate of pay determinations
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The NPRM proposed that the survey must report the average wage of all workers
within the prevailing unit of pay, which departed from the current requirement in
Handbook 385 to use a “40 percent rule” and a “51 percent rule” to determine the
prevailing rate of pay. The NPRM proposed using the average wage because it is
consistent with the method the Department proposed to determine the AEWR, as well as
the current methodology for determining prevailing wage rates in the H-2B program. The
NPRM solicited comments on the proposal, as well as possible alternatives, including
whether the Department should retain the “40 percent rule” or “51 percent rule” from the
Handbook or whether the Department should instead establish the prevailing wage at the
median wage based on wages in the prevailing unit of pay.

An employer, a SWA, and several trade associations urged the Department to use the
median wage rather than the average wage on the basis that the former lessens the impact
of outliers. A trade association recommended retaining the 40 percent and 51 percent
rules without additional explanation. A SWA supported replacing the 40 and 51 percent
rules with this proposal as a way to simplify the methodology for determining the
prevailing wage rate, but asked for clarification on whether the SWA must collect “piece
rate dimensions (i.e., specific linear dimensions of apple bins).”

After consideration of these comments, the Department has decided to adopt the
NPRM proposal to use the average or mean wage. As explained in the 2015 H-2B Final

Rule, the mean is the most appropriate wage to use to avoid immigration-induced labor

149
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

market distortions.>* The mean is the arithmetic average of all wages surveyed in a crop
or agricultural activity—and distinct work task(s) within that activity, if applicable—in
the geographic area. If the prevailing wage is set below the mean, it would result in a
depressive effect on U.S. workers’ wages overall because the average wage of U.S.
workers in the applicable activity or task(s) would be drawn down. See 2015 H-2B Final
Rule, 80 FR 24146, 24159-24160 (Apr. 29, 2015). Use of the mean is also consistent with
the Department’s determination of prevailing wages for other foreign worker programs.

Finally, the final rule clarifies that it may be appropriate to collect piece rate
dimensions in some situations, such as when the unit of measurement of a piece is not
standardized and can have differing dimensions. However, these determinations should
be made on a case-by-case basis by the SWA or State entity conducting the survey. If
necessary, the Department will provide technical assistance to the SWAs.

Other comments on § 655.120(c)(1)(v)

Several trade associations and an agent opposed the “50 percent of U.S. workers”
proposal because they believed it would impose an unrealistic wage level on employers
as piece rate work may be converted to hourly compensation. They urged the
Department, without additional explanation, to establish piece rate and hourly wages
separately to avoid piece rate compensation for those who are most productive from

inflating hourly wages. An employer and another trade association claimed that piece

54 See 2015 H-2B Final Rule, 80 FR 24146, 24159-24160 (Apr. 29, 2015); see also Interim Final Rule,
Wage Methodology for the Temporary Non-Agricultural Employment H-2B Program, Part 2, 78 FR 24047,
24058 (Apr. 24, 2013).
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rates are effectively “double counted” when they are incorporated into the calculations of
both the AEWR hourly rate and prevailing piece rates.

The commenters’ specific concern regarding the conversion of units of pay is unclear.
Under the Department’s approach, however, a prevailing wage is issued when a unit of
pay is used to compensate the largest number of U.S. workers in the survey, assuming the
survey meets other applicable requirements. For example, if 75 percent of U.S. workers
included in the survey results are paid hourly, OFLC would issue an hourly prevailing
wage rate for that activity. If those workers were paid, instead, by the piece based on the
same unit of measurement (e.g., bushel), OFLC would issue a wage based on a piece rate.
As such, in calculating a prevailing wage, OFLC would not convert one unit of pay to
another (e.g., converting piece rates to hourly rates) because the “largest number of
workers” standard must be for the same unit of pay.

The Department declines to adopt the suggestion to establish separate piece rate and
hourly wages because a wage rate based on one unit of pay can be prevailing for a crop or
agricultural activity and distinct work task(s), if applicable, in the relevant geographic
area even if there are other units of pay.® Establishing both a prevailing hourly rate and
piece rate for an activity or task(s) in every instance would be at odds with the

Department’s current regulations and guidance under Handbook 385. However, there

% See ETA Handbook 385 at 1-117 (guidance on determining the prevailing wage rate when there is more
than one unit of payment). Moreover, 20 CFR 653.501(c)(2)(i) of the Wagner-Peyser Act regulation states
that “[i]f the wages offered are expressed as piece rates . . . [the Employment Service staff] must check if
the employer’s calculation of the estimated hourly wage rate is . . . not less than the prevailing wage rate.”
This provision covers clearance of both H-2A and non-H-2A agricultural job orders and requires the SWA
to ensure that wages offered by an applicable employer is not less than the higher of several wage sources.
By explicitly referencing different units of pay, this regulation recognizes that the prevailing wage rate may
not be in the unit of payment that the employer offers in its job order.
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could be a situation in which there are different units of pay, each one accounting for an
equal number of U.S. workers whose wages are reported in the survey. Should this rare
situation occur and the survey meets other applicable requirements, a separate prevailing
rate would be determined for each unit of payment. This clarification is consistent with
the guidance in Handbook 385. See ETA Handbook 385 at 1-117.

To the extent commenters are suggesting that piece rates, as incentive pay, not be
included in the calculations of the AEWR, the Department declined to adopt this
suggestion in the 2020 H-2A AEWR Final Rule. As that rule explains, some agricultural
jobs guarantee only the State or Federal minimum wage and otherwise pay based on a
piece rate; advertising an hourly wage that does not include “incentive pay” is not a
reasonable “base rate” for H-2A employers to advertise to U.S. workers.5

Finally, some comments stated prevailing wage surveys should account for the fact
that H-2A employers pay expenses not borne by non-H-2A employers, such as housing,
transportation, visa costs, and subsistence. The Department does not agree. Prevailing
wage surveys measure the wage rates paid to U.S. workers, not wage rates paid to H-2A
workers or total labor costs employers may incur to ensure workers are available when
and where needed to perform the labor or services an employer requires. As such,
adopting the commenters’ suggestion would be inconsistent with the purpose of the
prevailing wage and may instead depress the wages of workers in the United States
similarly employed.

ix. Section 655.120(c)(L)(vi)

% 85 FR 70445, 70463 (Nov. 5, 2020).
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The Department proposed that a prevailing wage survey cover an appropriate
geographic area based on (1) available resources to conduct the survey; (2) the size of the
agricultural population covered by the survey; and (3) any different wage structures in the
crop or agricultural activity within the State. The Department stated in the NPRM that it
intended to codify existing practice in which OFLC receives prevailing wage surveys of
State, sub-State, and regional geographic areas based on the factors listed above. The
NPRM solicited comments on whether the Department should consider other factors in
determining the appropriate geographic area for prevailing wage surveys.

A worker advocacy organization requested the Department clarify what would
constitute an appropriate area to survey, including an explanation of the relevance of the
“size of the agricultural population” and how it factors in these determinations. The
commenter claimed that, in practice, prevailing wages are calculated by SWAs within the
boundaries of their respective States because they do not have the capacity or authority to
survey across State lines. The commenter also asserted that SWAs appear to rely on
agricultural reporting areas, as the term is used in Handbook 385, and suggested the
Department codify the asserted reliance on agricultural reporting areas rather than the
AIE. An agent expressed concern that the provision would permit SWASs to survey
“truncated” areas based on resource constraints alone.

After careful consideration of the above comments, the Department has decided to
retain the provision as proposed. As noted in the NPRM, the Department intends for this
provision to codify existing practice, which allows for surveys based on State, sub-State,

and, in some cases, regional areas. SWAs currently rely on modernized agricultural wage
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reporting areas that are consistent with principles in Handbook 385. This geographic area
does not necessarily coincide with the AIE.%’

In completing the updated Form ETA-232, the SWA must explain how the surveyor
determined the geographic area to survey. The final rule lists factors that guide this
selection, namely available resources, the size of the agricultural population covered by
the survey, and different wage structures in the crop or agricultural activity within the
State. To use the “size of the agricultural population” as an example, this factor may
affect the scope of the surveyed area because of the need for sufficient survey responses.
A surveyor may undertake a survey in one selected area that yields an insufficient
response. In such cases, the surveyor can decide to increase the survey area and either
make a reasonable, good faith effort to contact all employers employing workers in the
crop or agricultural activity in the expanded area, or contact a new, randomly selected
sample of such employers in the expanded area.

In response to the agent’s comment, the Department disagrees that this provision
would permit SWAs to survey “truncated” areas based only on available resources. First,
the commenter did not explain what constitutes a “truncated” area. Current guidance, as
noted above, permits a SWA to survey areas of different sizes based on considerations
such as available resources. Second, this provision does not permit a surveyor to base its
selection of the geographic area on only one factor. Instead, the surveyor must consider

all three factors enumerated in the provision. Third, the Department will continue to

57 See 84 FR 36168, 36187 (July 26, 2019) (NPRM noting that while prevailing wages in the H-2B
program are generally set based on the AIE, H-2A prevailing wage rates are generally set based on a larger
geographic area).
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review and approve SWA survey plans under the final rule, and can work with SWAs to
accommaodate resource considerations while ensuring planned surveys are as reliable as
possible.

X. Section 655.120(c)(1)(vii) through (ix)

The Department proposed that the survey must include the wages of at least 30 U.S.
workers and five employers, and the wages paid by a single employer must represent no
more than 25 percent of the wages included in the survey. The NPRM stated the 30-
worker standard is consistent with minimum reporting numbers for the OES and
requirements for H-2B PWDs.*® The requirement to include wage data from at least five
employers is a change from Handbook 385, which does not have a minimum number of
employers that must be included in the survey. The five-employer standard also exceeds
the number of employers (three) required to establish prevailing wage rates under the H-
2B program. As explained in the NPRM, prevailing wages in the H-2B program are
generally set based on the local AIE, but H-2A prevailing wages are typically determined
based on a larger geographic area, and this difference in geographic area makes a higher
number of employer responses appropriate for the H-2A program. 1d. at 36187.

The Department also proposed that the wages paid by a single employer represent no
more than 25 percent of the sampled wages so that the prevailing wage is not unduly

impacted by the wages of a dominant employer. The NPRM stated the five-employer and

8 84 FR 36168, 36187 (July 26, 2019) (noting BLS requires wage information from a minimum of 30
workers before it deems data of sufficient quality to publish on its website); 20 CFR 655.10(f)(4)(ii)
(employer-provided surveys for the H-2B program must include wage data from at least 30 workers and
three employers).
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25-percent dominance standards are consistent with the “safety zone” standards for
exchanges of employer wage information established by the Department of Justice (DOJ)
and Federal Trade Commission (FTC) in the antitrust context. Specifically, absent
extraordinary circumstances, DOJ or FTC will not challenge as a violation of antitrust
law the exchange of information regarding employer wages that meet the requirements
for the safety zone. Although created for a different purpose, the safety zone standards
establish levels at which the DOJ and FTC determined an exchange of wage information
is sufficiently anonymized to prevent the wages of a single employer from being
identified because the reported wage results too closely track the wages paid by that
employer. The NPRM explained it is the Department’s preliminary conclusion that safety
zone standards are consistent with the Department’s aim of requiring that the wages
reported from a prevailing wage survey be sufficiently representative, and the wages of a
single employer not drive the wage result. The Department solicited comments on the
proposed requirements in § 655.120(c)(1)(vii) through (ix), including whether the
proposed sample size requirements, and any recommended alternative requirements,
should apply to the survey overall or to the prevailing unit of pay. The Department also
sought comment on the proposed statistical standards and any alternate standards that
might be used to meet the Department’s goals of establishing prevailing wage rates that
are as reliable as possible but still consistent with the realities of a modern budget
environment. After full consideration of the comments, the Department is adopting the
proposals in § 655.120(c)(1)(vii) through (ix) with amendments to the regulatory text, as

explained below.
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Several commenters representing employers, agents, and trade associations expressed
concern that the sample size requirements were too small to be representative. For
example, a trade association said 30 workers from five employers could set the prevailing
wage for “possibly thousands of workers and hundreds of employers” and urged the
Department to expand the thresholds to “a reasonable percentage of workers and
employers,” without explanation of what might constitute a reasonable percentage.
Similarly, an agent urged the Department to consider a broader sample size while another
association recommended the use of a statistically valid sample size, claiming the
“breadth and scope of agricultural employment” exceeds the scope of PWDs under the H-
2B program. In contrast, a commenter from academia and a SWA supported smaller
sample sizes as a way to produce more PWDs. The SWA also believed it would eliminate
the SWA’s responsibility to estimate the universe of employers and workers. A State
agency association asserted, without additional explanation, that requiring specific
minimum response rates should increase the validity of surveys.

The Department does not agree with comments that claimed larger minimum sample
sizes are necessary to produce accurate and representative PWDs. No commenter asserted
that the Handbook’s much larger sample sizes were necessary, and no commenter
proposed an alternative required worker or employer sample size that would be necessary
to produce a reliable survey. The NPRM explained that the proposed sample size
requirements were consistent with the OES survey requirements, as well as the “safety
zone” standards used by the DOJ and FTC in the anti-trust context, points that no

commenter specifically refuted. As stated in the NPRM, the Department has used a
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baseline of three employers and 30 workers for employer-provided wage surveys in the
H-2B program since the 2015 H-2B Final Rule. The Department’s experience in that
program is that employers are not concerned about the sample size for these surveys,
given employers regularly seek approval to use the surveys in lieu of a wage determined
using the OES survey, and the Department has not received stakeholder feedback
indicating a larger sample size should be required. In recognition that H-2A prevailing
wage rates are generally set based on a larger geographic area than prevailing wages in
the H-2B program, the Department proposed to increase the number of employer
responses from three under the H-2B program to five under the H-2A program. The
Department also proposed the 25-percent standard as an additional safeguard to ensure
prevailing wages are as reliable as possible. With regard to the SWA’s comment, the
surveyor must still estimate the universe of relevant employers and workers under the
final rule, as discussed in the preamble to § 655.120(c)(2)(iv).

A worker advocacy organization stated it may be difficult for SWAs to meet the
minimum thresholds for survey areas that are smaller than the State level due to high
employer non-response rates. Another worker advocacy organization said random
sampling of reforestation and pine straw workers may be difficult because such workers
are hard to reach, lists of relevant employers or contractors are likely unavailable, and
employers are often reluctant to respond to surveys. As explained elsewhere in the
preamble, the Department has declined to adopt the proposal to expand the definition of
“agricultural labor or services” under § 655.103(c) to include reforestation and pine straw

activities. The comment related to surveys of forestry worker wages is therefore no
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longer applicable. Moreover, the area surveyed may need to be expanded if the surveyor
is not able to obtain wage results for at least five employers and 30 workers. If the
estimated universe is less than five employers or 30 workers, a surveyor may use the
alternative option described above or expand the area surveyed as needed.

The Department solicited, but did not receive, comments on whether the baseline
standards should apply to responses received for the survey overall or the prevailing unit
of pay. However, after due consideration, the Department has decided to clarify that the
baseline standards apply to survey responses received for the unit of pay that is used to
compensate the largest number of workers whose wages are reported in the survey.
Because the prevailing wage is determined based only on wage data within the prevailing
unit of pay, the baseline standards should also apply to that unit of pay to increase the
reliability of the survey findings as much as possible. Especially when there are multiple
units of pay and a small number of employers or workers in the universe, this approach
could require surveyors to increase the overall sample size and may result in fewer survey
findings than if the baseline standards applied to the survey overall. However, the
Department believes this approach best achieves its goal of establishing reliable and
accurate prevailing wage rates, while still encouraging more prevailing wage surveys
than under the Handbook.

Based on the above comments and the Department’s further assessment of past
prevailing wage surveys, the Department recognizes the estimated universe of employers
or workers may be very small for some crop or agricultural activities and distinct work

task(s) in a geographic area. For example, some distinct work tasks or activities in a
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particular area may have one or two employers in the estimated universe. In such a
situation, applying the 25-percent or five-employer standard would mean there can never
be a prevailing wage finding for this task or activity, unless the number of employers in
the estimated universe increases. Similarly, the estimated universe of workers employed
to perform particular distinct work tasks or activities may be less than 30 in some cases.
Applying the 30-worker standard would not result in a wage determination, unless the
number of workers in the estimated universe increased.

As such, the Department has decided to revise the regulatory text to address the
limited situations where the estimated universe of employers or workers is less than the
baseline standards, while leaving the baseline standards unchanged in other situations.
For example, where the estimated universe of U.S. workers is at least 30, the survey must
include the wages of at least 30 U.S. workers in the unit of pay used to compensate the
largest number of U.S. workers whose wages are reported in the survey. In situations
where the estimated universe of U.S. workers is less than 30, the survey must include the
wages of all such U.S. workers. Similarly, where the estimated universe of employers is
fewer than five, this final rule requires the survey to include wage data from all
employers in the estimated universe. Finally, the 25 percent-standard will apply where
the estimated universe of employers is four or more, but will not apply when the
estimated number of employers in the universe is less than four. These revised
requirements encourage additional prevailing wage findings and are consistent with the

Department’s goal of producing prevailing wage survey results that are as representative
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as possible by requiring the PWD to be based on data from all workers or employers
where the universe of workers or employers is limited.
xi. Other Comments on § 655.120(c)(1)
Special procedures for sheep shearing and reforestation employers

Commenters including a trade association urged the Department to promulgate a
provision allowing regional or national prevailing wage surveys for the sheep shearing
industry because “there are not enough shearers in any one area” to establish a piece rate
wage through a valid survey. According to the association, the survey instrument used
should be able to account for differing types of shearing services in different regions,
which result in separate wage rates. The association stated some regions have a larger
number of “small flock™ or “farm flock™ sheep producers, whose operations typically
have smaller numbers than commercial producers, resulting in a higher “per head” price
and wage than for a commercial producer.

The Department declines to adopt the commenters’ suggestion because it does not
believe that a variance in the form of a separate provision is needed for prevailing wage
surveys for the sheep shearing industry. This is because the commenters’ concerns can be
addressed through other requirements in the final rule. As discussed in the preamble to
8§ 655.120(c)(1)(iii) and (vi), the final rule allows for regional prevailing wage surveys
that are able to capture distinct work tasks as applicable. It is also possible to obtain a
prevailing wage for activities with a small number of estimated workers under
circumstances explained in the preamble to § 655.120(c)(1)(vii) through (ix). Lastly, as

noted in the preamble to § 655.120(c)(1)(iv), the surveyor has the option to conduct a
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statistically valid sampling or stratified random sampling by employer size, though these
enhanced sampling methods are not required.

A worker advocacy organization recommended the Department use the Quarterly
Census of Employment and Wages to set prevailing wages for reforestation workers in
the short term on the basis that this data source counts reforestation workers more
accurately than the OES surveys. Because reforestation is not covered in the H-2A
program under the final rule, the worker advocacy organization’s comment is no longer
applicable.>®

Rescission of ETA Handbook 385

An agent and a trade association supported what they believed to be the Department’s
proposal to “rescind” Handbook 385. A State agency urged DOL to update Handbook
385 to conform to the new regulations or provide supplemental guidance. Two other State
agencies and a State agency association supported replacing the Handbook.

This final rule does not formally rescind Handbook 385, but SWAs and other
surveyors must follow the methodological requirements in § 655.120(c) when conducting
prevailing wage surveys. In this way, the survey standards in § 655.120(c) replace the
standards in Handbook 385 for H-2A prevailing wage surveys. This final rule clarifies,
however, that SWAs and other surveyors may refer to the Handbook for additional
guidance on issues not explicitly addressed in the Department’s regulations at 20 CFR

part 655, subpart B, and 29 CFR part 501.

59 Moreover, the Department has addressed the use of the Quarterly Census of Employment and Wages as a
wage source for the H-2A program above and in prior rulemaking. See 85 FR 70445, 70446 n. 6 (Nov. 5,
2020).
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Data collection period

The NPRM did not propose a required wage data collection period. In particular, the
Department did not propose requiring or prohibiting SWAs from capturing the wages
paid to workers during the “peak” period of a crop or agricultural activity, rather than the
wages paid over a season or a year. Several employers and trade associations urged the
Department to require surveys cover a longer period than a peak week. According to the
commenters, surveying a peak period “spike[s]” the results and does not produce
prevailing wage findings that measure wages paid over a season or a year.

After consideration of the comments, the Department declines to adopt the
commenters’ suggestion. There is no requirement that surveys cover a longer time period
to measure the wages paid over a season or a year. While Handbook 385 directs SWAs to
estimate the beginning and end of the harvest for each crop and the “period of peak
activity” for State grant plans, SWAs need not include that information in reporting
prevailing wage rate results. Recent guidance no longer direct SWAs to identify the
period of “peak activity,” nor even the anticipated start and end dates for the harvest of
each crop, but simply request SWAs provide an anticipated timeframe for the prevailing
wage survey.® The requirement suggested by the commenters could further deter
employers from responding to the survey, given the length of a season or a year and the
possible number of unique wage rates paid during that time that an employer would have

to report. It would also likely increase the cost of survey administration for SWAs or

60 See, e.g., TEGL No. 14-19, Fiscal Year (FY) 2020 Foreign Labor Certification Grant Planning
Guidance, at 111-10 (Apr. 13, 2020).
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other State surveyors, without a corresponding compelling justification for such an
increase.

In response to the comments received, this final rule clarifies that SWAs continue to
have discretion over when to conduct wage surveys and the data collection period. This is
because SWAs or other State entities are best positioned to determine the most effective
data collection period. To the extent it is helpful, the Department recommends the use of
a peak week or peak period. A peak week is generally defined as the week where a
commodity activity is the busiest. For harvesting, it would be when an agricultural
employer is doing the most harvesting for a given commodity. Some surveys may gather
data from a peak period of time that is longer than a week. The use of a peak week or
period can afford several advantages. It allows, for example, the collection of data when
the most workers are working in order to obtain the most robust amount of data.
However, the use of a peak period is not required and may not be appropriate in all cases.
For instance, some activities such as irrigation do not have a clearly defined peak week.

Presumption of validity

A worker advocacy organization suggested that as long as SWAs followed the
defined procedures to carry out a prevailing wage survey, the findings should enjoy a
presumption of validity. After consideration, the Department declines to adopt the
commenter’s suggestion. OFLC will review the prevailing wage survey documentation
submitted by a SWA to ensure that the survey satisfies the enumerated requirements in
8§ 655.120(c). If these requirements are met, OFLC will issue a prevailing wage for the

crop or agricultural activity or distinct work task(s) in question. Based on this regulatory
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scheme—which continues the Department’s current practice—a presumption of validity
is not needed and would instead cut against the comprehensive review requested by other
commenters.
Timelines for prevailing wage determinations

A SWA suggested adding a requirement that OFLC issue a PWD within 10 days of
the SWA’s submission of a survey to the Department. The SWA also requested the
Department add a regulatory provision requiring OFLC to notify the SWA of any
irregularities or deficiencies in the survey within the same 10-day period so the SWA
may make corrections expeditiously. After consideration of the SWA’s comments, the
Department declines to adopt these recommendations. The Department did not propose to
set timeframes or solicit comments on setting timeframes for the prevailing wage survey
review and approval process and, therefore, the SWA’s recommendations are beyond the
scope of this rulemaking. The Department understands the importance of timely review
and communication and it strives to review the surveys it receives in an expeditious
manner. Imposition of a maximum period to review prevailing wage surveys, however,
would undermine the Department’s ability to conduct a thorough review without a
corresponding compelling justification. In particular, the SWA’s suggested timeframe
would create an impediment to the type of comprehensive review needed to ensure
prevailing wage surveys satisfy all methodological requirements, especially in cases
where OFLC requests additional information from SWAs in order to complete its review.

Piece rate and wage enforcement suggestions
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Because 8 655.120(c) discusses the use of piece rates, some commenters took the
opportunity to suggest changes to how piece rates are treated within the H-2A program.
A worker advocacy organization recommended the Department make explicit that the
employer must pay workers by the piece, rather than by the hour or using another
method, if the prevailing wage is a piece rate and payment of the prevailing piece rate
would yield a higher average hourly rate than the AEWR. A trade association stated the
Department does not include hourly guarantees when reporting prevailing wages by piece
rates and asserted this is contrary to standards in Handbook 385. The association added
that the Department does not recognize a piece rate with an AEWR hourly guarantee
(e.g., $25 bin rate with a $14.12 per hour guarantee) differs from a piece rate with a State
minimum wage hourly guarantee (e.g., $25 bin rate with an $11.50 per hour guarantee).

The Department’s proposed changes to the prevailing wage methodology under
revised 8 655.120(c) did not intend to change the prior application of the offered wage
provision at § 655.120(a) or the longstanding procedures for the regulation of piece rates.
In particular, the NPRM did not propose to mandate a particular method of payment, such
as mandating a piece rate method of payment when an employer seeks to pay on an
hourly basis. As such, the worker advocacy organization’s suggestion is beyond the scope
of the Department’s proposal. The trade association’s comment does not specify if the
reporting it references is the Department’s posting of prevailing wages to the Agricultural
Online Wage Library (AOWL). To the extent the comment is referring to the posting of

prevailing wages on AOWL, the Department reports piece rates that contain an hourly
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guarantee for a crop or agricultural activity or a distinct work task(s) within this activity
when such a rate is reported by a SWA and validated by the Department.

Moreover, as relevant to both comments, the Department posts prevailing wage rates
on AOWL, not wage information from all applicable sources an H-2A employer must
consider when evaluating whether its wage offer meets H-2A requirements under
8 655.120(a) and § 655.122(1). When the prevailing wage rate is hourly, an H-2A
employer must compare this hourly rate to the other wage sources listed in 8§ 655.120(a)
to determine which is the highest and ensure that its wage offer is at least equal to the
highest applicable hourly rate. When the prevailing wage rate is a piece rate (e.g., $25 per
bin rate), the Department’s regulations at 8§ 655.120(a) and 655.122(l) are clear that the
same comparison of other wage sources is required and the employer must ensure that it
offers an hourly wage guarantee that is at least equal to the highest applicable hourly rate.
Similarly, should a prevailing wage rate be a piece rate in combination with an hourly
guarantee (e.g., $25 bin rate with an $11.50 per hour guarantee, reflecting the State
minimum wage rate), the H-2A employer must still ensure that it offers an hourly wage
guarantee that is at least equal to the highest applicable hourly rate. As a result, an H-2A
employer may be required to offer at least the prevailing piece rate (e.g., $25 bin rate)
and a higher hourly rate guarantee (e.g., $14.12 per hour guarantee, which was the
applicable AEWR) than the hourly guarantee listed in the PWD. To the extent either
commenter is suggesting the Department add all or some other wage sources to the
AOWL, the Department declines to adopt this suggestion, as it could increase, rather than

decrease, confusion.
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The same worker advocacy organization proposed requiring the employer to attest
that neither U.S. nor H-2A workers will be paid at a piece or hourly wage that is less than
the rate that was paid for comparable work performed at that location in the prior season,
or that is being offered by other employers in the AIE. The organization also requested
that the regulations clarify the Department will review and require a change to the rate of
pay after certification if presented with worker complaints or “clear, persuasive evidence”
that the H-2A employer is paying less than the prevailing wage based on information
such as Ul data and job service listings.

The Department declines to adopt these recommended changes. The Department did
not propose or solicit comments on requiring an attestation that wages are not less than
those paid for comparable work in the prior season. In addition, the commenter’s
suggestion would add a wage source to those listed in 8 655.120(a), which is a change the
Department similarly did not propose in the NPRM. This suggestion is therefore outside
the scope of the Department’s rulemaking. The final rule requires that H-2A employers
pay H-2A workers and workers in corresponding employment the highest of wage
sources listed in 8 655.120(a)—in particular, the higher of the AEWR and the prevailing
wage rate approved by OFLC, as applicable—and thus already includes a prevailing
wage concept intended to ensure that H-2A employers pay at least those wages found to
be prevailing in the area, where applicable. While the specific change requested by the
commenter’s second suggestion is unclear, the Department notes that its program
integrity measures provide for review and enforcement of H-2A wage requirements. In

the event of an audit, OFLC reviews an employer’s payroll information. When WHD
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conducts its investigations, it will enforce the appropriate wage rate for the work
performed even when an employer misrepresented the duties on its application or
employed workers in classifications not listed on its application. In the event an audit or
investigation discovers substantial violations, OFLC or WHD may pursue debarment of
the employer.

xii. Section 655.120(c)(2)

The Department proposed that a prevailing wage rate remain valid for 1 year after the
wage is posted on the OFLC website or until replaced with an adjusted prevailing wage,
whichever comes first, except that if a prevailing wage that was guaranteed on the job
order expires during the contract period, the employer must continue to guarantee at least
the expired prevailing wage rate. As the Department explained in the NPRM, this
proposal is generally consistent with OFLC’s current practice. See 84 FR 36168, 36188
(July 26, 2019). The NPRM solicited comments on this proposal, including whether an
alternate duration for the validity of prevailing wage surveys would better meet the
Department’s goals of basing prevailing wage rates on the most recent and accurate data
and making prevailing wage findings available where the prevailing wage rate would be
higher than the AEWR. The NPRM also sought comment on whether the Department
should index prevailing wage rates based on either the CPI or ECI when the OFLC
Administrator issued a prevailing wage rate in one year for a crop or agricultural activity
but a prevailing wage finding is not available in a subsequent year, and whether the
Department should set limits on the age of the survey data. As discussed below,

paragraph (c)(2) is adopted without change from the NPRM.
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Commenters generally supported the proposed 1-year validity period. A few
commenters including trade associations recommended that a prevailing wage “expire on
its anniversary,” without clarifying if “anniversary” referred to the date the wage was
posted by OFLC. Another trade association stated, without additional explanation, that
the Department should not use surveys that include data older than 12 months. Citing the
current “dynamic” business environment, other commenters suggested the Department
should not use surveys that include data collected more than 6 months prior to the wage
determination. One of these commenters claimed, without additional explanation, that
such data should be excluded due to a limited pool of workers and variations in
commodity markets, weather changes, and other variables.

Several of these commenters also provided general suggestions regarding indexing
prevailing wage rates between determinations. Some commenters recommended that
prevailing wage rates not be indexed based on the CPI or ECI when the prevailing wage
finding is not available, without explaining why prevailing wages should not be indexed
based on these sources. Other commenters suggested that if the Department is
considering indexing the prevailing wage rate to any metric, it should consider metrics
that “reflect the agricultural economy such as wholesale or retail fruit and vegetable
prices.” None of these commenters provided additional explanation.

After consideration of these comments, the Department has decided to adopt the
validity period provision as proposed. Under this final rule, a prevailing wage will expire
either 1 year after OFLC posts the wage or on the date an adjusted prevailing wage is

issued, whichever is earliest. This change is consistent with the specific comments on the
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1-year validity period, based on the information provided in those comments. The
Department declines to adopt the suggestion to exclude data older than 6 months from
prevailing wage findings. The commenters did not explain why survey findings must
exclude such data, beyond a general reference to the “dynamic” business environment
and broad variables in that environment. Nor did the commenters provide evidence
suggesting the exclusion of data older than 6 months is necessary for a survey to yield
more accurate results or otherwise be an efficient use of a SWA’s limited resources.
Instead, the commenters’ suggestion could elevate form over function—for example,
excluding data that are 6 1/2 months old—and may unnecessarily preclude States from
producing a valid PWD. The commenters’ suggestion is also at odds with the
Department’s stated intent to establish reliable survey results using standards that are
realistic for SWAs in a modern budget environment. If adopted, the commenters’
suggestion would impose more onerous data requirements on SWAs than those mandated
by OFLC’s prior guidance on prevailing wage surveys, and OFLC’s current requirements
for employer-provided surveys under the H-2B program.®*

The Department has decided not to adopt the suggestion to index the prevailing wage
rate to address subsequent years in which a prevailing wage finding is not available. The
commenters either did not provide any recommendation for index sources or did not
address why a particular index would be sufficient to accurately reflect the prevailing

wages of similarly employed workers. Without additional information, it is not clear what

61 See 2015 H-2B Final Rule, 80 FR 24146, 24175 (Apr. 29, 2015) (requiring the wages reported in
employer-provided surveys in the H-2B program be no more than 24 months old).
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existing metric, if any, would reflect the information the commenters believed should be
considered and it is therefore difficult to evaluate the feasibility or desirability of this type
of indexing for SWA prevailing wage survey findings.

xiii. Section 655.120(c)(3)

The current regulation at § 655.120(b) requires the employer to pay a higher
prevailing wage upon notice to the employer by the Department.®? The Department’s
current practice is to publish prevailing wage rates on its website and directly contact
employers covered by a higher prevailing wage. In the NPRM, the Department proposed
to continue this current practice of notifying employers directly. The Department also
proposed that new higher prevailing wage rates would become effective 14 days after
notification, which paralleled the Department’s proposal to provide employers up to 14
days to start paying a newly issued higher AEWR. As explained in the NPRM, the 14-
day delayed effective date is consistent with the Department’s regulation at
8 655.122(m), which requires the employer to pay the worker at least twice a month or
according to the prevailing practice in the AIE, whichever is more frequent, and helps
ensure an employer will not be required to adjust a worker’s pay in the middle of a pay
period. As discussed below, this final rule adopts the proposed language from the NPRM
with minor conforming changes.

An employer and trade association stated a 14-day effective date is an improvement

over the current requirement for prevailing wages. An agent and another trade association

82 This provision, codified at § 655.120(b) under the 2010 H-2A Final Rule, was redesignated as paragraph
(c) in the 2020 H-2A AEWR Final Rule. See 85 FR 70445, 70477 (Nov. 5, 2020).
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commented that 14 days does not allow employers adequate time to plan for costs,
especially if there is a “significant increase” in wages. A SWA opposed the 14-day
proposal on the basis that workers can be deprived of up to 2 weeks of pay to which they
are entitled. Instead, the SWA suggested that employers should pay any increases
retroactively, such as in the pay period after the new wage becomes effective, to alleviate
potential burdens associated with adjusting wages mid-pay period.

The Department has adopted the proposed 14-day delayed effective date of wage
adjustments in this final rule and has made a minor change to the regulatory text to
account for a prevailing wage for a distinct work task or tasks within a crop or
agricultural activity, as applicable. This modification is consistent with other changes to
8 655.120(c). Additionally, the Department has made a minor revision to clarify that if a
new prevailing wage is higher than the other wage sources, the employer must pay at
least the new prevailing wage, but may choose to offer and pay a higher rate. The 14-day
grace period ensures workers are paid at an appropriate wage throughout the life of their
contracts while giving employers a brief window to update their payroll systems. In
response to comments that 14 days is not enough time to plan for costs, the H-2A
regulations already require the employer to pay a higher wage if the prevailing wage rate
is adjusted during the work contract and the new adjusted wage is higher than the
required wage at the time of certification. The final rule merely retains this underlying
requirement, which employers have been able to follow since 2010, while providing
employers a brief period to adjust to a higher wage. When the Department added the

provision to account for an increase in prevailing wages during a contract period, it
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recognized these wage adjustments may alter employer budgets for the season. See 2010
H-2A Final Rule, 75 FR 6884, 6901 (Feb. 12, 2010). As the Department explained at that
time, the change is intended to ensure workers are paid throughout the life of their
contracts at an appropriate wage and the Department encouraged employers to include
into their contingency planning certain flexibility to account for any possible wage
adjustments. Id.

After careful consideration, the Department declines to adopt the SWA’s suggestion
to require employers to retroactively pay any increases in the prevailing wage rate that
occurs during the 2-week grace period. Employers have up to 14 days after notification to
pay the newly required higher wage rate under this provision. Thus, employers still have
the option to pay workers the new higher wage rate immediately upon notification or
retroactively, including in the pay period after the new rate becomes effective. To
mandate retroactive payment for all employers, however, would be inconsistent with
principles requiring proper notice to regulated parties of their legal obligations, and
inconsistent with this rulemaking’s objective to enable employers to access legal
agricultural labor without undue cost or administrative burden. Moreover, the final rule is
consistent with the proposal to codify the Department’s current practice for AEWR,
which permits employers up to 14 days to pay a newly issued higher AEWR once those
wages are published in the Federal Register. Many employers therefore should be
familiar with how to implement a similar proposal for prevailing wages. In this way,
having consistent implementation requirements for the AEWR and the prevailing wage

reduces complexity and potential confusion for employers and workers alike. Finally, the
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proposal also promotes this rulemaking’s other objective—maintaining the program’s
strong protections for the U.S. workforce—by ensuring workers are paid at an
appropriate wage within a short timeframe.

Xiv. Section 655.120(c)(4)

The NPRM proposed that if the prevailing wage is adjusted during the contract period
and is higher than the previous certified offered wage rate, the employer must pay the
higher wage rate, but may not lower the wage rate if OFLC issues a prevailing wage that
is lower than the offered wage rate. This proposed change discontinues the current
practice permitting employers to include a clause in the job order stating that it may
reduce the offered wage rate if an adjustment during the contract period reduces the
highest wage rate among all applicable wage sources. The NPRM also proposed to
remove language from § 655.120(b) that requires an employer to pay the wage “in effect
at the time work is performed” because the presence of that reference may create
confusion about the existing requirement to continue to pay a previously offered wage if
the new “effective” wage is lower. As discussed below, this final rule adopts paragraph
(c)(4) as proposed in the NPRM except for a minor conforming change.

The Department received comments in response to this provision. Many employer
and trade associations opposed the Department’s current requirement mandating mid-
contract wage adjustments if a new prevailing wage rate is higher than the required wage
at the time of certification. Commenters explained, for example, that mid-season
increases make planning impossible, are not fair to employers, and the government

should not require employers to change a contract after it has been “approved.” A trade
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association stated it may not be possible to verify the sources of the wage data with no
ability to challenge this data under the final rule. An agent and another trade association
commented there is no valid basis to require payment of a higher wage that is not the
AEWR if the AEWR is supposed to represent the exact wage that protects U.S. workers
at that time. Other commenters offered four alternatives to the Department’s proposal,
including (1) allowing employers to pay the rate(s) listed in a certified application for the
duration of the employment period (i.e., a fixed wage with no upward adjustments); (2)
authorizing downward wage adjustments; (3) permitting an annual adjustment of
prevailing wage rates on a date certain; and (4) placing limitations on in-season
prevailing wage increases, including a 10-percent cap. One of these commenters
recommended the notice provided by the Department to the employer regarding “changes
in wages be adequate to hand out to workers to meet the disclosure requirement.”

Having carefully considered the comments received, the Department has decided to
retain this provision with a minor change to the regulatory text to recognize that there
may be a prevailing wage for a distinct work task or tasks within a crop or agricultural
activity in certain situations. This modification is a technical, conforming change with
other portions of § 655.120(c). Under this provision, because the employer advertised and
offered the higher wage rate, the wage cannot be reduced below the wage already offered
and agreed to in the work contract. Accordingly, if a prevailing wage for a geographic
area and crop activity or agricultural activity and, if applicable, distinct work task(s) is
adjusted during the work contract, and the new prevailing wage is lower than the rate

guaranteed on the job order, the employer must continue to pay at least the offered wage
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rate. Employers who disagree with a wage adjustment after their applications have been
certified can continue to challenge the adjustment in Federal court.

The Department does not agree with the comment claiming there is no valid basis to
require payment of a higher wage when that wage is not the AEWR. Employers
participating in the H-2A program must offer and pay the highest of the AEWR, the
prevailing wage, the Federal or State minimum wage, or the agreed-upon collectively
bargained wage rate for every hour or portion worked during a pay period. See 20 CFR
655.120(a) (excluding certain employment), 655.122(l). The wage adjustment provisions
are intended to ensure that workers in the program consistently receive at least the highest
of these applicable wages, whether that wage be the AEWR, the prevailing wage, or
another wage source listed in § 655.120(a). Moreover, PWDs determined by State-
conducted prevailing wage surveys for a particular geographic area can serve as an
important additional protection for workers in the United States in crop and agricultural
activities with piece rates or higher hourly rates of pay than the AEWR. In such
instances, the wage adjustment provisions ensure the wages received by applicable
workers reflect the wage paid to similarly employed workers in that area.

The Department declines to adopt the suggested alternatives, as they are not sufficient
to ensure workers are paid at an appropriate wage commensurate with the baseline
market value of their services throughout the life of their contracts. In addition, an annual
adjustment of prevailing wage rates on a certain date each year is not in line with current
practice. States do not conduct prevailing wage surveys at the same time each year in all

cases, and consequently, OFLC validates PWDs throughout the year. The NPRM did not
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propose to change this practice. The Department also declines to adopt proposals to
impose a 10-percent cap and similar limitations on PWDs. The Department establishes
wages based on data representing actual wages paid to workers, including prevailing
wages based on wages paid to U.S. workers in a particular geographic area and crop or
agricultural activity and if applicable, distinct work task(s). The commenter did not
provide a sufficient economic rationale to impose a cap that is unrelated to employer
costs or wages paid and such a cap would produce wage stagnation, most significantly in
years when the wages of U.S. workers are rising faster due to strong economic and labor
market circumstances.

The agent’s comment regarding the use of notice(s) of wage adjustment to satisfy
“the disclosure requirement” did not specify the disclosure requirement to which the
comment referred. To the extent the comment refers to the MSPA disclosure
requirements under 29 CFR 500.76, OFLC’s notice to the employer of prevailing wage
rate adjustment(s) may be sufficient to satisfy a farm labor contractor’s disclosure
requirements under MSPA. Without additional information, however, the Department
cannot assess the agent’s recommendation and, therefore, is unable to adopt the
recommendation.

d. Section 655.120(d) Appeals.

Although the Department employs the same Notice of Deficiency (NOD) and appeal
framework regardless of the deficiency noted in an Application for Temporary
Employment Certification, the NPRM proposed to include an appeal provision at

paragraph (d) for clarity. Specifically, if an employer does not include an appropriate
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offered wage on the H-2A application, the CO will issue a NOD requiring the employer
to correct the wage offer. Such a situation may occur, for example, when the employer
offers less than the highest of the sources applicable to the job opportunity under

8 655.120(a) because it selected an incorrect SOC code for the job opportunity. If the
employer disagrees with the wage rate associated with the SOC required by the CO and
does not correct the wage offer in its response to the NOD, the application will be denied,
and the employer may appeal the denial of its application on this basis (and other bases
noted in the denial, as applicable) by following the appeal procedures at § 655.171. As
discussed below, this provision remains unchanged from the NPRM.

The Department received several comments on this proposal. An employer expressed
concern that an employer who disagrees with the required wage rate cannot appeal unless
its application is denied. A trade association expressed concern that the proposal adds
inefficiencies to the program and affects employers’ due process rights, and claimed that
applications would have to be denied based on a factor other than the wage in order to be
appealed.

As the Department explains below in the preamble to 8 655.141, the removal of the
ability to appeal a NOD better conforms with the statutory requirements under the INA.
This change also helps to promote efficiency by providing that all possible grounds for
denial are appealed at once, rather than allowing for separate appeals of multiple issues.
The appeal process continues to include an expedited administrative review procedure, or
an expedited de novo hearing at the employer’s request, in recognition of the INA’s

concern for prompt processing of H-2A applications. Further, it is not true that an
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employer’s application has to be denied based on a factor other than the wage in order for
the employer to challenge a wage rate required by the CO. An employer that does not
correct a wage deficiency—or any other deficiency—noted in a NOD, may appeal a
denial on that basis (and any other bases noted in the denial, as applicable).

A worker advocacy organization noted SOC codes will be critical to determining the
AEWR and the Department should allow the SWA to determine the appropriate code
because SWAs, according to the organization, are the most knowledgeable about the
different work in a certain agricultural industry in a geographic region. The organization
requested that § 655.120(d)(1) be revised so that either the SWA or the CO can issue a
NOD requiring the employer to correct the offered wage rate on its application. This
concern is misplaced. The NPRM did not propose to change the SWA’s role in reviewing
the offered wage rate and other information in an employer’s job order for compliance
with 20 CFR part 653, subpart F, and 20 CFR part 655, subpart B. Compare 20 CFR
655.121(b)(1) (2010 H-2A Final Rule) with 20 CFR 655.121(e)(2). Specifically, if the
SWA notes any deficiencies with the job order, including with the offered wage rate or
SOC code, it must notify the employer and offer the employer an opportunity to respond.
See id. Upon receipt of a response, the SWA will review the response and notify the
employer of its acceptance or denial of the job order. See id. After the employer files its
Application for Temporary Employment Certification, whether under the emergency
filing procedures at 8 655.134 or the normal filing procedures at § 655.130, the CO will
review the employer’s application. If the CO determines the application contains an

incorrect offered wage rate, the CO will issue a NOD under § 655.141 noting the
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incorrect rate, SOC code, and any other deficiencies that prevent certification, as
applicable. See id.; 20 CFR 655.120(d)(1). As such, the commenter’s concern is
addressed through the SWA’s authority to review and respond to deficiencies in the job
order, which the final rule retains in 88 655.121(e)(2) and 655.134(c)(1).

An agent proposed “an appeal process in connection with the prevailing wages,”
without additional explanation. To the extent the commenter intended to address an
employer’s disagreement with, and appeal of, the CO’s application of a particular PWD
to an employer’s job opportunity, such appeals are available in this final rule. See 20
CFR 655.120(d), 655.142(c). To the extent the commenter intended to suggest the
Department implement an appeals procedure for PWDs set or adjusted in accordance
with paragraph (c), the Department respectfully declines, as employers can continue to
challenge PWDs and post-certification adjustments in Federal court.

After consideration of these comments, the Department has retained the provision as
proposed. This provision provides a process to appeal the required offered wage rate for
an employer’s job opportunity, both the CO’s application of the wage sources in
paragraph (a) and determination of which is highest, and is consistent with the
Department’s other provisions in the final rule to add express authority for the CO to
issue multiple NODs and to eliminate appeals of NODs. See 20 CFR 655.142(a),
655.141.

2. Section 655.121, Job Order Filing Requirements

The NPRM proposed amendments to this section to modernize and streamline the

process by which employers submit job orders to the SWA for review and for intrastate
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and interstate clearance in order to test the local labor market and determine the
availability of U.S. workers before filing an Application for Temporary Employment
Certification. Specifically, the Department proposed new standards and procedures
requiring that employers, unless a specific exemption applies, electronically submit jobs
orders to the NPC for processing; minor revisions to the timeframes and procedures
under which the SWA reviews and circulates approved job orders for intrastate and
interstate clearance; and reorganizing several existing provisions to provide clarity and
conform to other changes proposed in the NPRM. The Department received many
comments on this section, none of which necessitated substantive changes to the
regulatory text. Therefore, as discussed in detail below, the provisions remain unchanged
from the NPRM.
a. Submission of the Job Order

The INA requires employers to engage in the recruitment of U.S. workers through the
employment service job clearance system administered by the SWAs. See sec. 218(b)(4)
of the INA, 8 U.S.C. 1188(b)(4); see also 29 U.S.C. 49 et seq., and 20 CFR part 653,
subpart F. The Department proposed to modernize and streamline the process by which
employers submit job orders, H-2A Agricultural Clearance Order (Form ETA-
790/790A), to the SWA for review and clearance to place jobs orders into intrastate and
interstate clearance, as a required component of testing the labor market for the
availability of U.S. workers before filing an Application for Temporary Employment
Certification. The Department proposed to require all job orders, H-2A Agricultural

Clearance Order (Form ETA-790/790A) be signed with an electronic signature (i.e., an
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electronic (scanned) copy of the original signature or a verifiable electronic signature
method, as directed by the OFLC Administrator) and submitted electronically to the
NPC, using the electronic method(s) designated by the OFLC Administrator.

Currently, the Department’s FLAG system, available at https://flag.dol.gov, is the

OFLC Administrator’s designated electronic filing method. Only employers the OFLC
Administrator authorizes to file by mail due to lack of internet access or to file using a
reasonable accommodation due to a disability under the proposed procedures in

8 655.130(c) would be permitted to file using those other means. Upon receipt in the
electronic filing system, the NPC would transmit Form ETA-790/790A to the SWA
serving the AIE for review. If the job opportunity is located in more than one State within
the same AIE, the NPC would transmit a copy of the electronic job order, on behalf of the
employer, to one of the SWAs with jurisdiction over the place(s) of employment for
review.

For job orders submitted to the NPC in connection with a future master application to
be submitted under § 655.131(a), the Department proposed the agricultural association
would continue to submit a single Form ETA-790/790A in the name of the agricultural
association as a joint employer. In the Form ETA-790A, as well as in the future
Application for Temporary Employment Certification, the agricultural association would
identify all employer-members by name.

Where two or more employers are seeking to employ a worker or workers jointly, as
permitted by 8 655.131(b) (i.e., joint employers other than an agricultural association and

its employer-members filing a master application under § 655.131(a)), the Department
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proposed that any one of the employers may continue to submit the Form ETA-790/790A
as long as all joint employers are named on the Form ETA-790A and the future
Application for Temporary Employment Certification.

Commenters generally expressed strong support for the proposals to modernize the
job order filing process by requiring job orders to be signed electronically and submitted
through the Department’s electronic filing system, absent authorization to file by mail
due to lack of internet access or using a reasonable accommodation due to a disability
under the proposed procedures in 8 655.130(c). A SWA viewed the proposal as a way to
improve program efficiency, eliminate paper applications, reduce errors, and streamline
the job posting process, and a worker advocacy organization agreed it may streamline the
process and reduce paperwork burdens. The worker advocacy organization and an
industry association recognized it as a way to improve communication between agencies
involved in H-2A processing and improve response times. Several associations stated the
ability to submit the job order electronically and to pre-populate certain information for
future job orders will help streamline the application process, while the utilization of
standardized terms and conditions of employment on the form and electronic data checks
will enhance the efficiency of the program for users.

However, some commenters opposed the Department’s proposal to require employers
submit the Form ETA-790/790A to the NPC, rather than the SWA directly. Some
comments urged the Department to maintain the existing filing procedures and expressed
concern the proposed change would strain OFLC resources, hinder the employer’s ability

to communicate directly with the SWAs, and transfer primary responsibility for job order
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review to the CO or otherwise diminish the role of the SWAs. Some commenters also
asserted the Department failed to explain why this change was necessary and how it
would improve the program.

As explained in the NPRM, the Department determined the proposed changes,
including submission to the NPC in the Department’s electronic filing system, will
modernize and streamline the job order filing process and create significant savings and
efficiencies for employers, SWAs, and the Department. The SWAs generally do not have
adequate capacity to provide for the electronic submission and management of job orders,
which may create uncertainty for employers that need to submit job orders within
regulatory timeframes. Further, given that an employer must provide a copy of the same
job order to the NPC at the time of filing the Application for Temporary Employment
Certification, the current job order filing process requires duplication of effort for
employers, especially those with business operations covering large geographic areas that
need to coordinate job order submissions with multiple SWAs; a single electronic
submission location simplifies the application process for employers. For the Department
and SWAs, electronic submission of job orders to the NPC will decrease data entry,
improve the speed with which job order information can be retrieved and shared, reduce
staff time and storage costs, and improve storage security. Since the new Form ETA-
790/790A will be stored electronically, it also eliminates the need for manual corrections
of errors and other deficiencies and improves the efficiency of posting and maintaining

approved job orders on the Department’s electronic job registry. The Department
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therefore determined that this process will result in more efficient use of Department and
SWA staff time.

The most common concern among commenters with respect to the requirement to
submit job orders to the NPC through the Department’s electronic filing system, rather
than the SWA directly, related to potential delay in the SWA’s receipt of the job order.
Commenters expressed concern the proposal might not streamline the job order filing and
distribution processes; rather, it might add a “layer of bureaucracy,” with the NPC
serving as an unnecessary intermediary between employers and the SWAs and causing
delays between its receipt of a job order and its transmission of the job order to the
SWAs. Commenters noted the NPRM did not impose deadlines by which the CO would
be required to transmit the job orders to the SWAs and an agent and worker advocacy
organization stressed the need for the SWA to receive the job order immediately. A few
commenters specifically asked the Department to clarify whether the SWA will receive
immediate notification and receipt of the job order submission and whether the employer
will receive confirmation when the SWA receives the job order. One commenter urged
the Department to create a shared platform for electronic submission of the job order that
ensures the SWAs have access to the job order without requiring the NPC to provide the
SWA notice of the submission. Several commenters also urged the Department to ensure
the FLAG electronic filing and application processing system provide notice to
employers when the SWA takes action on a job order.

Under this final rule, there will be no duplication of processes and no delay between

an employer’s submission of a job order to the NPC and the SWA’s access to the job

186
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

order. As noted in the NPRM, the Department already provides the SWAs with access to
OFLC’s FLAG system to electronically communicate any deficiencies with job orders
associated with employer-filed H-2A and H-2B applications and uploading inspection
reports of employer housing. That access has been enhanced so the SWA has access to
the job order in the FLAG system upon submission. As a result, “transmission” of the job
order from the NPC to the SWA in FLAG is automatic and virtually instantaneous. Once
the employer submits the Form ETA-790/790A in the FLAG system, the FLAG system
will notify the SWA of the new job order available for its review and will send the
employer a confirmation email that includes a generated case number the employer can
use to track the submitted job order. The SWA may also send email correspondence to
the filer as needed. When the SWA issues a decision on the job order, the case status in
the filer’s queue will change to reflect that decision (e.g., NOD Issued, Job Order
Approved, or Job Order Denied). In addition, if a job order is modified during processing
of the Application for Temporary Employment Certification, the CO will add a case note
directed to the SWA, advising the SWA an amendment has been made to the job order
that both the NPC and SWA may access.

The Department also received several comments about § 655.121(e)(1) that suggested
a mistaken belief the Department intended for the NPC to choose which SWA would
receive the job order in cases where more than one SWA has jurisdiction over the AlE,
rather than continuing to allow the employer to make that selection. Agents and
agricultural associations urged the Department to continue to permit employers to choose

the SWA, while a worker advocacy organization urged the Department to provide

187
AILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

specific criteria that the CO and employer must use to determine the SWA to receive the
job order to guard against employers using their freedom of choice to avoid SWAs that
have identified deficiencies in their past filings. The commenter recommended the
Department require the CO to send the job order to the SWA with jurisdiction over the
first work location under the contract, which it stated was important because positive
recruitment is most likely to be effective in the State where work begins.

Under this final rule, the employer will continue to identify the SWA to which its job
order will be submitted for review under § 655.121. When an employer prepares and
submits a job order in the FLAG system, the employer will be asked to identify the SWA
to receive the job order by selecting a SWA from a drop-down list of SWAs with
jurisdiction over that job order. The drop down list will be consistent with the parameters
at 8§ 655.121(e)(1): Where only one SWA has jurisdiction over the AIE, the drop down
list will include only one option; where more than one SWA has jurisdiction over the AIE
(i.e., the AIE crosses State lines), the drop down list will include more than one option.
For employers permitted to file by mail, the employer may identify the SWA to receive
the job order, consistent with the parameters at 8 655.121(¢e)(1), in a cover letter attached
to that job order. Upon submission in the FLAG system, the job order will be
electronically transmitted to the SWA the employer identified.

The Department declines to revise § 655.121(e)(1) to add a restriction on an
employer’s choice among the SWAs sharing jurisdiction in an AIE that crosses State
lines which would require the employer to select the SWA with jurisdiction over the

place where work is expected to begin. As a preliminary matter, these job orders may not

188
ATILA Doc. No. 21011502. (Posted 1/15/21)



Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

involve work that begins in one State or another; work may begin simultaneously
throughout the AIE and across State lines. Further, an employer’s freedom of choice in
this scenario is limited; the employer has the option to choose only among those SWAs
that share State lines in the AIE. In addition, the difference in recruitment exposure in
each of the States involved is minimal. As soon as the employer-selected SWA approves
the job order and begins intrastate recruitment, it will notify the NPC through the FLAG
system that interstate clearance can begin, and the job order will be transmitted in the
FLAG system to other SWAs, including the other SWAs with jurisdiction over the AIE,
for interstate clearance in accordance with § 655.121(f). Adding the suggested restriction
to § 655.121(e)(1) would increase the complexity of filings without adding significant
value. However, the Department has clarified the SWA-selection criteria applicable to a
job opportunity that involves work in multiple AIE along a planned itinerary, where there
is a true beginning location for the work to be performed under the contract, in § 655.302.
b. SWA Review of the Job Order

The Department proposed minor revisions to the timeframes and procedures under
which the SWA performs a review of the employer’s job order. Specifically, the
Department proposed that where the SWA issues a notice of deficiency, the notification
the SWA issues must state the reasons the job order fails to meet the applicable
requirements and state the modifications needed for the SWA to accept the job order. In
addition, the Department proposed that the job order be deemed abandoned if the
employer’s response to the SWA’s notification is not received within 12 calendar days

after the SWA issues the notification. Finally, the Department proposed to require any
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notice sent by the SWA to an employer be sent using a method assuring next-day
delivery, including email or other electronic methods, and must include a copy to the
employer’s representative, if applicable.

Two commenters expressed concern that the Department was diminishing the role of
the SWAs in the job order review process. One commenter believed the Department
intended to transfer authority for job order review from the SWAs to OFLC, which the
commenter asserted would set a “dangerous precedent” that would undermine the SWA’s
role by influencing how and when it receives the job order. Similarly, a worker advocacy
organization believed the proposed changes would diminish the SWA’s ability to
promptly recruit and advise U.S. workers of job opportunities and compromise the
SWA’s ability to issue a notice of deficiency when the job order violates State law or
fails to conform to local prevailing wages and practices. The commenter emphasized the
importance of the SWAs in conducting review of job orders, noting the SWAs have
greater knowledge than the CO of actual labor needs, crop needs, and local practice and,
therefore, are more likely to identify flaws or fraud in job orders. This commenter further
urged SWAs not to accept job orders, and OFLC to deny Applications for Temporary
Employment Certification, that do not list use of crew leaders as a prevailing practice or
that do list qualifications or requirements (e.g., experience requirements, background
checks, or productivity standards) unless there has been a determination as to “whether or
not these requirements are, in fact, the prevailing practices of non-H-2A employers in the

industry and area.”
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Contrary to the concerns of the commenters, the Department is not changing the roles
or responsibilities of the SWAs with respect to review and approval of job orders in this
rulemaking. The SWAs will continue their traditional role in the recruitment process and
work with employers on the specifics of the job order. Section 655.121(e)(2) in the
NPRM and this final rule retains the language from the 2010 H-2A Final Rule that
explains the SWA will review the contents of the job order for compliance with the
requirements set forth in 20 CFR part 653 and this subpart. As the Department has noted
in prior rulemaking, processing job orders has been an essential function of the SWAs
since the inception of the H-2A program and posting job orders in the employment
services system and referring individuals to those jobs is a core function of the SWAs
that remains at the State level in this rule. The Department agrees the SWAs are
especially effective arbiters of the acceptability of job orders due to their experience in
providing services to farmworkers and their unique expertise in assisting employers in
preparing job orders and making determinations regarding their sufficiency. The
Department will continue to rely on the SWAs to apply their broad, historical experience
in administering our nation’s public workforce system and understanding of the practical
application of program requirements to the process of clearing job orders.

Further, this final rule continues the CO’s existing authority and responsibility with
respect to review of job orders after the Application for Temporary Employment
Certification has been filed. Section 655.121(h) in this final rule is substantively the same
as 8 655.121(e) in the 2010 H-2A Final Rule. As was the case under the 2010 H-2A Final

Rule, § 655.121(h) of this final rule explains that job orders continue to be subject to CO
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review and that the CO may require the employer to make modifications to the job order
prior to certification. As the Department explained in the 2010 H-2A Final Rule, it has
the ultimate authority to approve a job order submitted in connection with an application
for labor certification. COs have always had the authority to review job orders; SWA
acceptance of a job order has never obligated a CO to overlook any apparent violations or
deficiencies the SWA may not have identified. However, in the overwhelming majority
of cases, CO determinations about job orders will be consistent with those of the SWA,
as was true of these determinations under the 2010 H-2A Final Rule.

Two commenters also asserted some SWASs add an ever-growing and unnecessary list
of attestations and assurances. One of the commenters believed this is inconsistent with
the Department’s mandate to streamline the program and expressed concern the
additional attestations may be incompatible with the new streamlined Forms ETA-
790/790A and ETA-9142A. The commenters did not cite specific unduly burdensome
requirements or state specifically which attestation requirements they consider
inappropriate or burdensome.

In the Department’s experience, some disagreements about job order content are
attributable to differences in experience with the local industries and labor markets, and
the resulting content requirements are legitimate outgrowths of those differences. The
Department will continue to provide training and ongoing guidance for the SWAs, as
necessary, in order to foster a clear understanding of program and other regulatory
requirements and ensure uniformity in the job order review and determination processes.

However, should a disagreement between the SWA and employer arise regarding
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attestations, assurances, or other job order content, which the SWA and employer are
unable to resolve, the Department reminds employers that they can submit an Application
for Temporary Employment Certification pursuant to emergency filing procedures
contained in § 655.134. See 20 CFR 655.121(e)(3).

Under this final rule, the SWA will provide written notification to the employer of
any deficiencies within 7 calendar days from the date the NPC transmitted the job order
to the SWA. The notification issued by the SWA, which will be sent using a method
assuring next-day delivery, including email or other electronic methods, will state the
reasons the job order fails to meet the applicable requirements and state the modifications
needed for the SWA to accept the job order. The employer will continue to have an
opportunity to respond to the deficiencies within 5 calendar days from the date the SWA
issues the notification, and the SWA will issue a final notification to accept or deny the
job order within 3 calendar days from the date the SWA receives the employer’s
response. To ensure a timely disposition is issued on all job orders, a job order will be
deemed abandoned if the employer’s response to the notification is not received within
12 calendar days after the SWA issues the notification. In this situation, the SWA will
provide written notification and direct the employer to submit a new job order to the NPC
that satisfies all the requirements of this section. The 12-calendar-day period provides an
employer a reasonable maximum period within which to respond, given the Department’s
concern for timely processing of the employer’s job order.

If the SWA does not respond to the employer’s job order submission within the stated

timelines, or after providing responses to the deficiencies noted by the SWA, the
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employer is not able to resolve the deficiencies with the SWA, the Department will
continue to permit the employer to file its Application for Temporary Employment
Certification and job order to the NPC using the emergency filing procedures contained
in § 655.134. With the newly designed Form ETA-790/790A, the Department anticipates
fewer discrepancies and inconsistencies between SWA determinations in various States.
The Department continues to encourage employers to work with the SWAs early in the
process to ensure their job orders meet applicable State-specific laws and regulations and
are accepted timely for intrastate and interstate clearance.

c. Intrastate and Interstate Clearance of Approved Job Orders

Under the 2010 H-2A Final Rule, the SWA would review a job order and after
determining the job order was acceptable, the SWA would begin intrastate clearance.
However, the SWA would not begin interstate clearance until the CO ordered it to do so
through the Notice of Acceptance (NOA). Upon receipt of the NOA, the SWA would
transmit the job order to SWAs in other States, following the CO’s instructions.

In the NPRM, the Department proposed that both intrastate and interstate recruitment
could begin after the SWA’s review and acceptance of the job order. The Department
proposed that the SWA would review a job order and, if approved, the SWA would both
place the job order in intrastate clearance to commence recruitment of U.S. workers
within its jurisdiction and notify the NPC that the job order is approved and must be
placed into interstate clearance. Upon receipt of this notification from the SWA, the NPC
would be responsible for promptly transmitting an electronic copy of the approved job

order to SWASs in other States for interstate clearance, in accordance with § 655.150.
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A worker advocacy organization requested the Department provide an objectively
measurable deadline by when the NPC must transmit job orders to SWAs for interstate
clearance, rather than the term “promptly.” The Department respectfully declines.
“Promptly” conveys the immediacy of the NPC action, while appropriately
accommodating the need for evaluation of the appropriate SWASs to participate in
interstate clearance. The commenter’s concern the NPC might unnecessarily delay
transmission to SWAs so that they may begin interstate clearance recruitment is
unfounded. Transmitting the job order to the SWAs quickly supports the Department’s
interest in testing the U.S. labor market.

As discussed in the NPRM, the Department has concluded that these proposed
changes will provide U.S. worker applicants with greater exposure to the job opportunity
and facilitate a more efficient process for circulating the employer’s job order through the
interstate clearance system. Circulation of the approved job order for interstate clearance
prior to the filing of the Application for Temporary Employment Certification will
significantly increase the amount of time that job orders are initially available to
prospective U.S. worker applicants. Additionally, the SWAs will save time and resources
because the changes will eliminate the need to prepare, scan, and transmit copies of
approved job orders to other SWAs. As with the NPC’s initial transmittal of the job order
to the SWA after submission, transmittal to additional SWAs will occur electronically
within the FLAG system.

Where modifications to the job order are required after interstate clearance begins, the

NPC can serve as a single source of authority for all modifications to ensure greater
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accuracy and consistency in disclosing the modified terms and conditions of employment.
Once the modifications are complete, the NPC will promptly re-circulate an electronic
copy of the job order to all affected SWAs, as well as the employer. Consequently, the
SWAs will be able to focus their resources on recruiting U.S. workers and timely
conducting inspections of employer housing.
d. Other Comments Related to § 655.121

To clarify procedures, and as a result of other proposed changes, the Department
proposed reorganization of several components of 8 655.121. In addition, the Department
proposed a technical correction in paragraph (g) of this section, changing Application for
Temporary Employment Certification to “application” to reflect the term “application”
refers to a U.S. worker’s application for the employer’s job opportunity during
recruitment.

The Department received a comment from an agent suggesting an amendment to
8 655.121(h)(2) to allow employers to request a modification of the job order to the NPC
after filing an Application for Temporary Employment Certification and prior to receiving
a Notice of Acceptance, rather than limiting employer-requested modifications to the
period prior to filing the Application for Temporary Employment Certification. The
commenter believed its suggestion would be consistent with the fact the NPC may
require the employer to modify the job order during the review process through a
deficiency notice. However, the Department did not propose changes to this provision,
which appeared in the 2010 H-2A Final Rule at paragraph (e)(2) of this section;

therefore, the suggestion would require additional notice-and-comment rulemaking.
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Further, allowing employers to request modification of the job order during the
timeframe suggested (i.e., during the NPC’s initial 7-day review period) would
undermine the Department’s efforts to streamline processing and increase the efficiency
of the program. Unlike CO-ordered modifications, employer-requested modifications
would confuse and complicate the CO’s analysis and ability to identify deficiencies
within 7 business days of receipt or issue of a NOA or certification as the first action. For
these reasons, the Department did not make the requested change.

Another individual commenter suggested the Department allow employers “to file
120 days from the date of need,” which presumably refers to the filing timeframe for
submitting a job order in 8 655.121(b). As the Department proposed no changes to the
filing timeframe, this suggestion is outside the scope of this rulemaking.

3. Section 655.122, Contents of Job Offers

a. Paragraph (a), Prohibition against preferential treatment of H-2A workers

The Department’s current regulation at 8 655.122(a) prohibits the preferential
treatment of H-2A workers and requires that an employer’s job offer must offer to U.S.
workers no less than the same benefits, wages, and working conditions that the employer
is offering, intends to offer, or will provide to H-2A workers. Section 655.122(a) further
prohibits job offers from imposing on U.S. workers any restrictions or obligations that
will not be imposed on the employer’s H-2A workers. The Department did not propose
any changes to or request comments on § 655.122(a) in the NPRM but the Department
received one comment on this section. An agent requested that the Department “clarify”

that the U.S. workers referenced in this section are those U.S. workers engaged in
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corresponding employment because, it asserted, “U.S. workers not in corresponding
employment are not, in fact, entitled to the same H-2A wage rate as this provision
appears to suggest.” The commenter, however, is incorrect because the requirements of
this section are not limited to U.S. workers in corresponding employment. Under this
section, for example, an H-2A employer may not impose on prospective U.S. workers
applying for the H-2A job opportunity a minimum weight-lifting requirement that it will
not and does not impose on H-2A workers. Therefore, this final rule retains the current
regulatory language without change.
b. Paragraph (d), Housing

Pursuant to the statute and the Department’s regulations, an employer must provide
housing at no cost to all H-2A workers and to those non-H-2A workers in corresponding
employment who are not reasonably able to return to their residences within the same
day. See sec. 218(c)(4) of the INA, 8 U.S.C. 1188(c)(4); 20 CFR 655.122(d)(1).
Generally, an employer may meet its housing obligations either by providing its own
housing that meets the applicable Federal health and safety standards, or by providing
rental and/or public accommodations that meet the applicable local, State, or Federal
standards.®® The statute further requires that the determination whether the housing meets
the applicable standards must be made not later than 30 days before the first date of need.

See sec. 218(c)(3)(A) and (4) of the INA, 8 U.S.C. 1188(c)(3)(A) and (4).

8 Housing for workers principally engaged in the range production of livestock must meet the minimum
standards required by § 655.122(d)(2).
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The NPRM proposed several amendments to this section governing housing
inspections and certifications. Specifically, the Department proposed to reinforce the
statutory requirement that housing certification must be made not later than 30 days prior
to the first date of need; clarify that other appropriate local, State, or Federal agencies
may conduct inspections of employer-provided housing on behalf of the SWAs; and
authorize the SWAs (or other appropriate authorities) to inspect and certify employer-
provided housing for a period of up to 24 months. The Department received many
comments on the proposed amendments to these sections. After carefully considering
these comments, the Department has adopted the regulatory text proposed in the NPRM,
with several minor revisions discussed below.

Employer-Provided Housing

Preoccupancy inspections are a vital step in determining whether employer-provided
housing actually meets applicable health and safety standards, allowing the Department
to ensure that the housing is safe and sufficient for the number of workers to be housed
prior to their arrival for the work contract period. Under the current regulation, employers
are required to obtain preoccupancy inspections of their housing for every temporary
agricultural labor certification without exception, regardless of any factors that could be
potentially relevant to the probability of health or safety violations. However, this
requirement can lead to costly delays in the labor certification process, even when the
employer has made a timely request for inspection, given the high demand for

preoccupancy inspections and the SWAs’ finite resources.
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To better balance the need for preoccupancy inspections with the SWAS” ability to
conduct all necessary inspections in a timely manner, the Department proposed, subject
to specific requirements, to allow the SWASs to inspect and certify employer-provided
housing for a period of time longer than the immediate work contract period, up to a
maximum period of 24 months. Under this proposal, the SWAs must provide prior notice
to the Department of their intention to certify employer-provided housing for time
periods longer than the work contract period, and develop their own criteria for
determining when such certifications are appropriate. Although the Department proposed
to allow the SWAs to develop their own criteria, in recognition of their longstanding
expertise in conducting housing inspections, the Department also requested comments as
to whether this final rule should include specific criteria that the SWAs must consider in
determining whether to certify employer-provided housing for longer time periods. The
proposal also stated that when an employer files a subsequent Application for Temporary
Employment Certification during the validity period of the official housing certification
previously received from the SWA (or other appropriate authority), the employer must
conduct its own inspection of the housing and provide the SWA and CO with a copy of
the still-valid housing certification, which must be valid for the entire work contract
period, and a signed and dated statement that the employer has inspected the housing, that
the housing is available and sufficient to accommodate the number of workers requested,
and that the housing meets all applicable health and safety standards. Additionally, the
NPRM proposed to add language reiterating the statutory requirement that determinations

with respect to housing must be made no later than 30 days prior to the first date of need.
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The NPRM also proposed to clarify that other appropriate local, State, or Federal
agencies may conduct inspections of employer-provided housing on behalf of the SWAs,
in accordance with the regulatory provisions at 20 CFR 653.501(b). As discussed below,
the Department has decided to adopt the regulatory provisions as proposed in the NPRM.
The Department received comments from a range of stakeholders regarding the
proposed changes to the employer-provided housing inspection requirements. Employers
and employer representatives expressed broad support for the proposal to allow
certifications of employer-provided housing for a period of up to 24 months with
employers self-inspecting their housing for further applications during this period. They
indicated that this proposed revision would reduce delays in the application and
certification process that they say harm agricultural businesses and create uncertainty for
employers and workers. Some State agencies also expressed support for this proposal,
indicating that it would improve their ability to allocate their resources for housing
inspections. However, many of these commenters expressed concern that the SWAs
would have discretion to determine the criteria for determining when such certification
periods would be appropriate, indicating that the SWAs should be precluded from
continuing inspections on an annual basis. Several commenters indicated that the final
rule should require the SWAs to allow agricultural employers to have their housing
certified for a period of 24 months, or at least provide incentives to the SWAs to
encourage them to certify employer-provided housing for a 24-month period as often as
possible. Other commenters stated that the Department should require the SWAs to

certify employer-provided housing for a 24-month period when previous inspections of
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housing provided by that employer had found that the housing complied with all
applicable standards.

Employers and their representatives were more divided in their comments regarding
the proposed clarification that other appropriate local, State, or Federal agencies may
conduct inspections of employer-provided housing on behalf of the SWAs. Several
commenters stated that allowing agencies other than the SWAs to conduct housing
inspections, as is already done in some States, reduces the logistical burden on the SWAs.
They also noted that in some States, employer-provided housing is already inspected by
other agencies due to State laws regarding migrant worker housing. If those agencies also
conducted housing inspections for H-2A housing certifications, it would reduce the
burden on employers for the same agency to conduct both inspections. Other employer
associations expressed concern over the proposed language, particularly the possibility
that Federal agencies might conduct housing inspections, as they felt such inspections
were more appropriately conducted at the State or local level.

In contrast, workers and worker advocates generally opposed the proposal to allow
the SWA s to certify employer-provided housing for a period of up to 24 months, with
employers conducting self-inspections of the housing for any subsequent applications for
temporary employment certification filed during that timeframe. Workers, worker
advocates, and some government agencies stated that employer-provided housing
frequently fails to meet applicable health and safety standards even when inspected
annually under the current rule, and that moving to a 24-month certification period would

thus increase the risk that workers would be exposed to unsafe housing conditions.
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Several commenters also noted that housing conditions can deteriorate significantly over
the course of a year, citing examples of housing that passed inspection but was found to
have health or safety violations when subsequently investigated during the certification
period, making it even less appropriate to certify housing for a longer time period.
Worker advocates also questioned whether the employers’ self-inspection of their
housing during the 24-month certification period would motivate employers to ensure
that their housing continues to meet applicable health and safety standards, given the high
rate of violation even when employers know that their housing will be inspected by a
government agency annually. A couple of commenters stated that if the Department
allows the SWA s to certify employer-provided housing for a 24-month period, the
regulation should include criteria that must be met for employers to receive a longer
certification period, such as compliance with Federal, State, or local housing laws, age of
the housing, and whether the housing is in a populated, easily accessible area. Two other
commenters suggested that if the SWAs were unable to certify housing in a timely
manner, the Department itself should inspect the housing.

After carefully considering the issues raised by commenters, the Department has
decided to adopt the regulatory provisions as proposed in the NPRM. Although the
Department shares workers’ and worker advocates’ concerns about the potential health
and safety issues in employer-provided housing, the current requirement that all
employer-provided housing must receive at least an annual inspection, regardless of any
circumstances that indicate the likelihood that such housing may be in violation of the

health and safety requirements, has not prevented violations of applicable health and
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safety requirements in employer-provided housing. In fact, worker advocates themselves
stated that housing violations are currently prevalent and can be quite severe. By allowing
the SWAs to use their expertise and local knowledge to identify criteria more common to
compliant employer-provided housing in their area and inspect the employer-provided
housing that they have identified as lower risk on a less frequent basis (up to the
maximum 24-month period), this provision enables the SWAs to focus more of their
limited resources on employer-provided housing that does not meet the criteria identified
by the SWA, which must still be inspected at least annually, while reducing delays
caused by the inspection process for those employers whose housing meets the criteria.
Similarly, while the Department notes employer comments advocating for a
mandatory 24-month inspection period, or at least highly incentivized for the SWAs, such
a change would be contrary to the purpose of the proposed provision. This provision is
not intended to provide or encourage a general reduction in the frequency of employer-
housing inspections, but to allow the SWAs to use their resources and local knowledge in
a manner that allows potentially noncompliant housing to be inspected and corrected
while reducing potential delays in the certification process for employers whose housing
does not pose the same compliance concerns. If a SWA believes that it has sufficient
resources to conduct timely housing inspections of all employer-provided housing on at
least an annual basis (or is required to inspect housing on an annual or more frequent
basis by State law), or that annual inspections are required for certain housing to ensure
that applicable health and safety standards are met based upon its local experience and

expertise, the SWAs should conduct those inspections, in the interests of workers’ health
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and safety. This provision gives the SWAs the flexibility to inspect and certify housing
for a period of up to 24 months where the SWAs have given prior notice to the
Department that they lack the capacity to conduct annual inspections in all cases and have
identified criteria for housing that can appropriately be inspected on a less frequent basis,
reducing costly delays for employers and allowing the SWAs to prioritize those housing
inspections that are most needed.

Similarly, the Department has decided not to specify certain criteria that all SWAs
must consider when determining whether housing is eligible for a 24-month certification
period. Although the few general criteria suggested, such as a history of noncompliance,
age of housing, and location of the housing, could certainly be relevant factors that the
SWAs might usefully consider, the Department does not wish to discourage the SWAs
from developing other or more narrowly tailored criteria where local experience indicates
that such criteria would be more indicative as to when employer-provided housing could
be certified for up to a 24-month period.

The Department has also considered the comments regarding the proposed
clarification that other appropriate local, State, or Federal agencies may conduct
inspections of employer-provided housing on behalf of the SWAs. As stated above, the
proposed language merely reflects the existing regulatory provisions of 20 CFR
653.501(b)(3), which already allow other appropriate agencies to conduct preoccupancy
housing inspections on the SWAs’ behalf, and are included with the other housing
provisions at 20 CFR 655.122(d) for clarity and convenience. Indeed, as several

commenters noted, preoccupancy inspections are already carried out by agencies other
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than the SWA in several States. As the proposed language merely reiterates the current
regulatory position that preoccupancy inspections may be conducted by any appropriate
public agency, the Department did not find that any change to this language was
warranted.
Rental and/or Public Accommodations

Where employers choose to meet their H-2A housing obligations by providing rental
and/or public accommodations, the statute explicitly states that the accommodations must
meet local standards for rental and/or public accommodations. In the absence of
applicable local standards, State standards for rental or public accommodations must be
met, and in the absence of applicable local or State standards, Federal temporary labor
camp standards, as set forth at 29 CFR 1910.142, must be met. See sec. 218(c)(4) of the
INA, 8 U.S.C. 1188(c)(4).% The current regulations at 20 CFR 655.122(d)(1)(ii) reflect
the statutory language, and additionally state that “[t]he employer must document to the
satisfaction of the CO that the housing complies with the local, State, or Federal housing
standards.” Currently, employers may meet that requirement by several methods,
including, but not limited to, providing a copy of an inspection report or certification by
the SWA, or another local, State, or Federal agency, where such an inspection is required

by applicable rental or public accommodation standards, or by providing a signed and

84 “The employer shall be permitted at the employer’s option . . . to secure housing which meets the local
standards for rental and/or public accommodations or other substantially similar class of habitation:
Provided, That in the absence of applicable local standards, State standards for rental and/or public
accommodations or other substantially similar class of habitation shall be met: Provided further, That in the
absence of applicable local or State standards, Federal temporary labor camp standards shall apply.”
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dated written statement confirming that the accommodation complies with applicable
local, State, and/or Federal standards.®

However, WHD often encounters significant health and safety concerns where
employers house workers in rental and/or public accommodations. Even where local and
State standards for rental and/or public accommodations exist and address overcrowding
and other basic health and safety concerns for the general population, these standards are
often silent on health and safety concerns unique to agricultural worker housing that are
addressed in the Occupational Safety and Health Administration (OSHA) temporary
labor camp standards. The Department is concerned that under its current regulatory
requirements where any local or State standards for rental and/or public accommodations
exist, only those standards apply to the complete exclusion of the OSHA temporary labor
camp standards. Alternatively, even where the OSHA temporary labor camp standards
apply in the absence of any local or State standards, some of those standards may not be
relevant to the particular type of rental or public accommodation in question.

Overcrowding is one of the most common problems the Department encounters when
inspecting rental or public accommodations for H-2A and corresponding workers, and
workers have been found to be required to share a bed, sleep on the floor in a sleeping
bag, share a single room where as many as eight people may be sleeping, or sleep on
mattresses on the ground in laundry rooms or living rooms. Where workers have to cook

their own meals, the rental or public accommodations may not have sanitary facilities or

% See OFLC FAQ, What do | need to submit to demonstrate the [rental and/or public accommodations]
complies with applicable housing standards? (June 2017), available at
https://www.foreignlaborcert.doleta.gov/fagsanswers.cfm#q!917.
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adequate cooking equipment, which can lead to worker health issues, rodent or pest
infestations, and fire hazards. Workers may not have access to laundry facilities, a serious
concern for workers whose clothing regularly comes into contact with pesticides or
herbicides. These issues are all addressed in the OSHA temporary labor camp standards
but are not frequently covered in local or State standards.%

To address these concerns, the Department proposed certain changes to its regulations
interpreting the statutory requirements for rental and/or public accommodations
standards. The Department identified specific OSHA temporary labor camp standards
that are applicable to rental or public accommodations, specifically: 29 CFR
1910.142(b)(2) (“[e]ach room used for sleeping purposes shall contain at least 50 square
feet of floor space for each occupant”); 8 1910.142(b)(3) (“[b]eds . . . shall be provided in
every room used for sleeping purposes™); 8 1910.142(b)(9) (“In a room where workers
cook, live, and sleep a minimum of 100 square feet per person shall be provided. Sanitary
facilities shall be provided for storing and preparing food.”); 8 1910.142(b)(11) (heating,
cooking, and water heating equipment installed properly); 8 1910.142(c) (water supply);
8§ 1910.142(f) (laundry, handwashing, and bathing facilities); and § 1910.142(j) (insect
and rodent control). Where applicable local health and safety standards address, at

minimum, the issues addressed in the OSHA health and safety standards listed in the

8 On March 13, 2020, President Donald J. Trump declared a national emergency concerning the novel
coronavirus disease (COVID-19). The Department recognizes that agricultural employers are encountering
rapidly changing circumstances and unique public health and safety issues relating to the COVID-19
pandemic. The Department encourages H-2A employers to regularly consult Federal, State, and local
guidance on COVID-19. At the time of this publication, OSHA’s guidance on COVID-19 is available at
https://www.osha.gov/SLTC/covid-19/, including guidance for agricultural employers and workers jointly
issued by OSHA and the Centers for Disease Control and Prevention. OFLC’s guidance on COVID-19 for
H-2A employers is available at https://www.dol.gov/agencies/eta/foreign-labor.
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proposed regulation, the local standards will apply. If the applicable local standards do
not address one or more of these OSHA health and safety issues, the relevant State
standards on those issues will apply. If both the local and State standards are silent on one
or more of the issues addressed in the OSHA health and safety standards listed in the
proposed regulation, the relevant OSHA health and safety standards will apply. If there
are no applicable local or State standards at all, only the OSHA health and safety
standards listed in the regulation will apply. OSHA temporary labor camp standards that
are not specifically mentioned in 20 CFR 655.122(d)(1)(ii) will not be applicable to rental
or public accommodations.

The following is an example of how local, State, and OSHA health and safety
standards would be applied to a specific rental or public accommodation under the
regulation. An employer provides housing for workers in public accommodations located
in a county with a local code that includes health and safety standards for public
accommodations which address most of the health and safety standards in the listed
OSHA standards, but those local health and safety standards do not include a requirement
for a minimum number of square feet per occupant for sleeping rooms, one of the
applicable OSHA health and safety standards listed in the proposed regulation. The
existing local code applies in its entirety to the public accommodations, but since the
local code has no applicable standard for a minimum number of square feet per occupant
for sleeping rooms, the State standard for the minimum number of square feet per
occupant for sleeping rooms, if any, would be applicable to the housing. If the State has

no standard for the minimum number of square feet per occupant for sleeping rooms that
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is applicable to public housing, then the OSHA standard at 29 CFR 1910.142(b)(2),
which states that sleeping rooms must contain at least 50 square feet per occupant, will
apply (or, where cooking facilities are present, 8 1910.142(b)(9), which requires 100
square feet per occupant in rooms where occupants live, sleep, and cook, would apply).
However, if the local standard (or State standard, in the absence of any local standard)
contains a standard for the minimum number of square feet per occupant for sleeping
rooms that is applicable to public accommodations, that standard would apply, regardless
of whether that local standard was more or less stringent than the applicable OSHA
standard, because the listed OSHA standards only apply in the absence of local or State
standards addressing those health and safety issues. Similarly, a local or State standard
need not explicitly provide for a minimum number of square feet per occupant, provided
the standard addresses the relevant area required for a given number of people. For
example, a local standard that provides a maximum occupancy of three persons to a room
that measures 100 square feet would constitute an applicable local standard, as it provides
for a minimum area for each occupant. Alternatively, if there were no local or State
health and safety codes applicable to the public accommodations, only the OSHA
standards listed in 20 CFR 655.122(d)(1)(ii) would be applicable to the public
accommodations. Any other OSHA standards listed at 29 CFR 1910.142 would not be
applicable to the public accommodations, because only the OSHA standards specifically
listed in 20 CFR 655.122(d)(1)(ii) are applicable to rental or public accommodations, and
then only when neither the locality nor the State have applicable standards addressing

those issues.
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The Department also proposed to modify the current regulatory language, which
states that “[t]he employer must document to the satisfaction of the CO that the housing
complies with the local, State, or Federal housing standards” (20 CFR 655.122(d)(1)(ii)),
to specify how an employer must document that the rental or public accommodations
meet local, State, or Federal standards. The proposed language states that an employer
must submit to the CO a signed, dated, written statement, attesting that the rental and/or
public accommodations meet all applicable standards and are sufficient to accommodate
the number of workers requested. This statement must include the number of beds and
rooms that the employer will secure for the worker(s). Where the applicable local or State
standards under § 655.122(d)(1)(ii) require an inspection, the employer also must submit
a copy of the inspection report or other official documentation from the relevant
authority. Where no inspection is required, the employer’s written statement must
confirm that no inspection is required. The proposed language generally reflects current
OFLC guidance as to how the employer may document that applicable health and safety
standards have been met,®” with the additional requirements that employers submit a
written statement even if they are also submitting a copy of an inspection report, where
required, and that the written statement must contain the number of beds and rooms that
will be provided in the rental of public accommodations. As discussed below, the
Department has decided to adopt the regulatory provisions as proposed in the NPRM,

with a few modifications.

57 See OFLC FAQ, What do | need to submit to demonstrate the [rental and/or public accommodations]
complies with applicable housing standards? (June 2017), available at
https://www.foreignlaborcert.doleta.gov/fagsanswers.cfm#q!917.

211
AILA Doc. No. 21011502. (Posted 1/15/21)


https://www.foreignlaborcert.doleta.gov/faqsanswers.cfm#q!917

Disclaimer: This regulation has been submitted to the Office of the Federal Register (OFR) for publication,
and is currently pending placement on public inspection at the OFR and publication in the Federal
Register. This version of the regulation may vary slightly from the published document if minor technical
or formatting changes are made during the OFR review process. Only the version published in the Federal
Register is the official regulation.

Several employers and employer associations opposed the proposed changes. These
commenters generally stated that there is no basis for requiring employers to ensure that
rental or public housing complies with any of the OSHA temporary labor camp health
and safety standards, because standards designed for temporary labor camps are
inappropriate for rental or public accommodations. They commented that requiring
employers to find rental or public accommodations that meet the listed OSHA standards
(in the absence of local or State standards addressing those issues) would be very
difficult, possibly even preventing H-2A employers from using rental or public
accommodations, and requested that the regulations no longer require the application of
OSHA temporary labor camp standards. At least one commenter stated that the option to
provide rental or public accommodations was made available to employers to give them
the flexibility to provide housing that does not comply with OSHA health and safety
standards in areas where compliant housing may be scarce. Some commenters expressed
further concern that employers should be expected to attest to the compliance of rental or
public housing accommodations provided to their workers, as it would be too confusing
for them to determine which set of standards should apply. One employer association,
while generally supportive of the proposed changes, indicated that employers are
frequently unable to use public accommodations because the accommodations fail
required inspections for minor issues, such as lack of window screens, and urged that
employers should have greater access to public accommodation options.

In contrast, workers, worker advocates, and at least one State agency expressed

support for the proposed changes, indicating that specifically requiring the application of
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Federal OSHA health and safety standards addressing important issues such as
overcrowding, or inadequate sleeping, bathing, or laundry facilities, in the absence of
such local or State standards, would result in modest improvements to worker health and
safety. However, these commenters also stated that these improvements would not be
sufficient without a strong commitment to inspections and enforcement of housing
violations, with one worker advocacy organization further urging that Federal OSHA
should be required to inspect rental or public accommodations in areas where local or
State laws do not require such inspections. Another worker advocacy organization stated
that the regulations should require the employer to at least use a more detailed self-
inspection form, such as Form ETA-338, and identify the applicable standards for DOL
or the SWA to review prior to certification. In addition, most of these commenters
expressed general support for additional protections or standards to be included in the
regulations.

Having reviewed the comments on these issues, the Department adopts the proposals
on rental and/or public accommodations at 20 CFR 655.122(d)(1)(ii) and (d)(6)(iii), with
a few modifications. With respect to the concerns raised by employers and employers’
associations that requiring compliance with applicable OSHA temporary labor camp
health and safety standards may reduce the number of acceptable rental or public housing
options, particularly in more rural areas, the Department notes that the statute requires
that rental or public accommodations comply with applicable OSHA temporary labor
camp standards in the absence of applicable local or State standards. Thus, even under the

Department’s current regulations, in many instances rental and public accommodations
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must comply with applicable OSHA temporary labor camp standards if used to satisfy an
H-2A employer’s housing obligations. The Department therefore cannot through
regulation remove employers’ statutory obligations to comply with applicable OSHA
temporary labor camp standards in the absence of applicable local or State standards. The
Department can, however, identify which OSHA temporary labor camp health and safety
standards are applicable to rental or public accommodations. Rental and public
accommodations are different structures than temporary labor camps, and some
temporary labor camp standards are not applicable to such accommodations. However,
rental and public accommodations generally are not designed to house groups of
unrelated adult agricultural workers for an extended period of time, especially not in only
one or two rooms. Accordingly, local or State standards governing rental or public
accommodations may not address serious health and safety issues that arise in such
worker housing. The regulation thus identifies which OSHA standards employers must
meet in the absence of applicable local or State standards on those issues, to prevent
serious health and safety issues more likely to occur where rental or public housing is
used to house H-2A and corresponding workers, while eliminating confusion about
whether such rental or public housing must comply with other OSHA temporary labor
camp standards that are not appropriate outside of the temporary labor camp context.

The Department also asked for comment as to whether the regulation should identify
any additional health and safety standards addressed in the DOL OSHA standards at 29
CFR 1910.142 as applicable to rental or public accommodations. One commenter

provided examples of additional OSHA temporary labor camp standards for inclusion in
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the regulations. Specifically, the commenter advocated for the addition of

88 1910.142(b)(7) (“[a]ll living quarters shall be provided with windows”),
1910.142(b)(10) (“stoves (in ratio of one stove to 10 persons or one stove to two families)
shall be provided™), 1910.142(d) (toilet facilities), 1910.142(g) (lighting), 1910.142(h)
(refuse disposal), and 1910.142(i) (construction and operation of kitchens, dining, and
feeding facilities).

The Department appreciates the comments received by a worker advocacy
organization suggesting additional OSHA temporary labor camp standards the
Department should determine to be applicable to rental or public accommodations. The
Department has decided to include some, but not all, of the suggested OSHA standards in
the list of applicable OSHA temporary labor camp standards. First, the commenter argued
for the inclusion of 29 CFR 1910.142(b)(10), which states that “[i]n camps where
cooking facilities are used in common, stoves (in ratio of one stove to 10 persons or one
stove to two families) shall be provided in an enclosed and screened shelter. Sanitary
facilities shall be provided for storing and preparing food.” The commenter argued that
the inclusion of this standard was necessary when employers claim that they are
providing cooking and kitchen facilities to workers housed in rental or public
accommodations, as rental or public accommodations frequently have inadequate
cooking facilities that are either lacking in stoves or have an insufficient number for all
workers to have sufficient access to cook their own food. The commenter further pointed
out that without sufficient access to stoves, workers often must use microwaves or hot

plates for all of their cooking needs, resulting in potential fire hazards. The Department
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agrees. Particularly where employers choose to meet their meal obligations by providing
kitchen and cooking facilities to workers, the facilities must include, among other things,
working cooking appliances, an obligation that is not met merely by the provision of one
or more electric hot plates, microwaves, or outdoor community grills. The failure to
provide adequate cooking appliances when attempting to meet meal obligations through
the provision of cooking and kitchen facilities would in itself be a violation of 20 CFR
655.122(g), as was discussed in the preamble to the NPRM and is addressed further
below. Including this standard as an applicable OSHA temporary labor camp standard
may help employers determine whether rental or public accommodations have adequate
kitchen and cooking facilities to enable employers to meet their meal obligations.
Moreover, local and State codes applicable to public accommodations are not likely to
address this issue, since in most instances this type of housing is not generally intended to
house groups of people over an extended period of time who need to be able to cook their
own meals. This standard has therefore been included in the regulation as one of the
applicable OSHA temporary labor camp standards, although it will only be applicable
where an employer has chosen to meet its meal obligations by providing kitchen and
cooking facilities to workers rather than by providing three meals per day to workers.
The commenter also advocated for the inclusion of 29 CFR 1910.142(g), “Lighting,”

which states that:

Where electric service is available, each habitable room in a camp shall be

provided with at least one ceiling-type light fixture and at least one

separate floor- or wall-type convenience outlet. Laundry and toilet rooms

and rooms where people congregate shall contain at least one ceiling- or

wall-type fixture. Light levels in toilet and storage rooms shall be at least
20 foot-candles 30 inches from the floor. Other rooms, including kitchens
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and living quarters, shall be at least 30 foot-candles 30 inches from the
floor.

The commenter stated that worker health and safety requires at least one light fixture and
outlet in each sleeping room, as well as adequate lighting in other rooms. It is likely that
this issue will be addressed in applicable local or State codes, as various building codes
published by the International Code Council, including the International Property
Management Code, have standards regarding the number of electrical outlets and light
fixtures required in sleeping rooms and other rooms, and these codes have been adopted
by most States and/or localities.®® However, as this standard does address a basic health
and safety need and employers can fairly easily determine whether the rental or public
accommodations they intend to use meet this standard, the Department has included

§ 1910.142(g) in the regulation as one of the applicable OSHA temporary labor camp
standards that will apply in the absence of any applicable local or State standard
addressing this issue.

The commenter also recommended that the entirety of § 1910.142(d), containing
various standards for toilet facilities, should be included in the regulation as one of the
applicable OSHA temporary labor camp standards, arguing that requirements for a
minimum ratio of toilets per person, as well as provisions for lighting, a supply of toilet
paper, and cleanliness, are essential for workers’ health. The Department agrees that
having adequate and sanitary toilet facilities is clearly necessary for workers’ health, but

several of the standards included in this section are impractical or less necessary for many

88 See https://www.iccsafe.org/wp-content/uploads/Master-1-Code-Adoption-Chart-Sept-2020.pdf (accessed
Oct. 30, 2020).
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types of rental or public accommodations, as they were designed for large temporary
camp facilities. For example, in hotels or motels, it may not be practical or necessary to
require that toilet rooms be accessible without passing through sleeping rooms or that
there be a minimum of two toilets for every shared facility, where workers may only have
one room at a particular hotel. In addition, some of the issues addressed by this standard
are covered by other OSHA temporary labor camp standards that are already specified in
the regulation. For instance, 8 1910.142(d)(8), which requires that each toilet room have
natural or artificial light available at all hours, is not necessary when 8§ 1910.142(g),
which is included in the regulation as discussed above, requires all toilet rooms to have at
least one ceiling or wall-type light fixture. However, some of the standards in this section
are more applicable to rental or public accommodations, are more within the employer’s
ability to control, and are key to maintaining a sanitary bathroom environment. Section
1910.142(d)(1), which states that “[t]oilet facilities adequate for the capacity of the camp
shall be provided,” would be sufficient to require employers to ensure that the rental or
public accommodation has sufficient toilets for the number of workers housed, without
specifying a layout that may be impractical for rental or public accommodations. Section
1910.142(d)(9), requiring that an adequate supply of toilet paper be provided for each
toilet, clearly serves a critical sanitary purpose. Section 1910.142(d)(10), requiring toilet
rooms to be kept in a clean and sanitary condition and cleaned daily, also ensures that
toilet facilities are maintained in a manner adequate for worker health and safety, while

employers can ensure that this standard is followed in almost all types of rental or public
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accommodations. Accordingly, the Department has incorporated § 1910.142(d)(1), (9),
and (10) into the final rule as applicable OSHA temporary labor camp standards.
However, the Department declines to include in the final rule the other OSHA
temporary labor camp standards recommended by the worker advocacy organization
(88 1910.142(b)(7) (ventilation), 1910.142(h) (refuse disposal), and 1910.142(i)
(kitchens, dining halls, and feeding facilities)). First, § 1910.142(b)(7) states that “[a]ll
living quarters shall be provided with windows the total of which shall be not less than
one-tenth of the floor area. At least one-half of each window shall be so constructed that
it can be opened for purposes of ventilation.” The commenter claimed that this standard
should be incorporated because rental and public accommodations may otherwise not
have sufficient ventilation to combat a damp indoor environment, which can lead to
serious health and safety issues such as mold, cockroach infestations, and rodent
infestations. Although the Department certainly acknowledges the importance of
ventilation in housing, this standard may be too restrictive for rental and public
accommodations. In many instances, rental or public accommodations will have
mechanical ventilation through a heating, ventilation, and air conditioning system or by
other mechanical ventilation, which can provide ventilation at least as adequate as the
ventilation provided by windows. The U.S. Environmental Protection Agency has stated

that mechanical ventilation is preferable to ventilation through windows or other
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openings,®® making it even less appropriate to require windows that can be opened when
the rental or public facility has other adequate means of ventilation. Moreover, if a lack
of adequate ventilation leads to damp conditions that foster pest infestations or similar
unhealthy conditions, the rental or public accommodations would not meet the
requirement of 8 1910.142(j), already included in the final rule, which states that
effective measures shall be taken to prevent infestation by and harborage of animal or
insect vectors or pests.

Second, § 1910.142(h) requires fly- and rodent-tight containers for the storage of
garbage. The worker advocacy organization argued that this standard should be included
to prevent rodents and insect infestation, stating that the inclusion of § 1910.142(j)
regarding rodent and insect control is undercut by the failure to incorporate this standard.
Although adequate facilities for containing and disposing of garbage are important to
maintaining a healthy living environment, the Department does not believe that this
standard is always appropriate in the context of rental or public accommodation, where
refuse collection for the worker housing may be conducted very differently than for a
temporary labor camp but in a safe and sanitary manner. For example, where workers are
housed in several rooms in a hotel, trash may be collected from their rooms along with
trash from other rooms and placed into the hotel dumpsters. Although there might not be

at least one dumpster for each worker shelter and the dumpster may not be within 100

8 See Mechanical Ventilation: Breathe Easy with Fresh Air in the Home,
https://www.energystar.gov/ia/new_homes/features/MechVent 062906.pdf (accessed November 27, 2019).
“When homes rely on air flow through walls, roofs, and windows for ventilation, there is no control over
the source or amount of air that comes into the house. In fact, air leaking into the house may come from
undesirable areas such as the garage, attic, or crawl space. Mechanical ventilation systems, however,
provide proper fresh air flow along with appropriate locations for intake and exhaust.”
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feet of the shelter, such a system could nevertheless adequately deal with the garbage in a
safe and sanitary manner. Moreover, the Department does not agree that the inclusion of
8§ 1910.142(j) regarding rodent and insect control is undercut by the failure to incorporate
this standard, particularly in the context of rental and public accommodations. On the
contrary, if accumulating garbage encourages rodents or insects, the employer would not
be ensuring that “[e]ffective measures shall be taken to prevent infestation by and
harborage of animal or insect vectors or pests,” and would be in violation of

§ 1910.142(j).

Finally, 8 1910.142(i) establishes certain standards for central dining halls or multiple
family feeding operations and food handling facilities in temporary labor camps. The
worker advocacy organization commented that this standard should be applicable to
public and rental accommodations because these accommodations often do not have
adequate cooking and kitchen facilities. Moreover, even where rental or public
accommodations have cooking and kitchen facilities, the commenter alleged that the
facilities often have improper refrigerator temperatures, pest infestations, or contaminated
water. However, the Department does not agree that the inclusion of § 1910.142(i) as an
applicable OSHA temporary labor camp standard is necessary to ensure that workers
have adequate and safe cooking facilities when housed in rental or public
accommodations. As explained in the preamble discussion of 20 CFR 655.122(g) the
Department has addressed the issues that arise when kitchen and cooking facilities in
rental or public accommodations are insufficient. The inclusion of 8§ 1910.142(i) would

incorporate standards that were designed primarily for larger centralized cooking and
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dining facilities, such as a large labor camp where an employer has a centralized dining
hall and employs people to cook for the workers, and are therefore not appropriate for
many rental or public accommodation situations. For example, even when a hotel room
or suite has adequate kitchen or cooking facilities, it would not be practical to require that
there be no opening from the kitchen into the living or sleeping quarters, as would be
required by 8§ 1910.142(i)(2). Moreover, several of the potential harmful conditions
mentioned by the commenter are either sufficiently addressed in the context of rental or
public accommodations by other standards that were already included in the proposed
provisions, such as § 1910.142(b)(9) (“[s]anitary facilities shall be provided for storing
and preparing food” in rooms where workers cook), § 1910.142(c) (“[a]n adequate and
convenient water supply, approved by the appropriate health authority, shall be provided
in each camp for drinking, cooking, bathing, and laundry purposes”), or § 1910.142(j)
(“[e]ffective measures shall be taken to prevent infestation by and harborage of animal or
insect vectors or pests”), or would be further addressed by the additional incorporation of
8 1910.142(b)(10), as discussed above.

The Department has made additional minor, nonsubstantive revisions to 20 CFR
655.122(d)(2)(ii) to better describe the applicable OSHA temporary labor camp
standards. With respect to employers’ concerns regarding self-attestation that the rental or
public accommodations they provide to workers comply with applicable local, State, or

OSHA standards,™ the Department notes that under both the statute and the current

0 To the extent that commenters had concerns related to inspections of rental or public housing by SWAs
or other agencies, it should be noted that those inspections are not required by these regulations, but by
State or local laws, with their own requirements.
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regulations, employers are responsible for ensuring that if they choose to use rental or
public accommodations to meet their housing obligations, those rental or public
accommodations must meet applicable standards, and for documenting to the CO that
these standards have been met during the application process. By requiring employers to
provide a signed and dated statement attesting that the rental and/or public
accommaodations meet all applicable standards and are sufficient to accommodate the
number of workers requested, specifically noting the number of rooms and beds to be
provided for the workers, along with any required inspection reports, the proposed
changes merely attempt to ensure that employers have considered the applicable
standards and verified that the rental or public accommodations comply with the
standards prior to workers’ arrival. However, the Department will not require that
employers use a particular self-inspection form in providing the required statement, as the
applicable standards will vary depending upon the locality or State in which the rental or
public accommodations are located.
Housing for Workers Covered by 20 CFR 655.200 through 655.235

The Department is making clarifying edits to paragraph (d)(2) to reflect that
88 655.230 and 655.235 establish the housing requirements for workers primarily
engaged in the herding and production of livestock on the range. The Department has
established separate requirements for these workers due to the unique nature of the work
performed. The Department is also making a technical, conforming edit to paragraph

(d)(2) to reflect that § 655.304 establishes the housing standards applicable to mobile
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housing for workers engaged in itinerant animal shearing or custom combining, as
defined and specified under 8§ 655.300 through 655.304.
c. Paragraph (g), Meals

The Department did not propose, and in this final rule does not adopt, any changes to
the current regulation at § 655.122(g), which requires an employer to provide each
worker three meals a day or furnish free and convenient cooking and kitchen facilities so
that the worker can prepare meals, and further states that where an employer provides the
meals, the job offer must state the charge, if any, to the worker for such meals. However,
due to the high incidence of violations of this provision, the Department provided
additional clarification of these requirements in the preamble to the NPRM. Specifically,
the NPRM clarified that kitchen facilities provided in lieu of meals must include clean
space for food preparation, working cooking and refrigeration appliances, and
dishwashing facilities. Although no specific cooking appliances are required, the
appliances provided must be sufficient to allow workers to safely prepare three meals per
day, a requirement that is not met if the employer merely provides an electric hot plate, a
microwave, or an outdoor community grill, or if workers are required to purchase
cooking appliances or accessories, such as portable burners, charcoal, propane, or lighter
fluid.

In addition, the Department noted that public accommodations such as hotels or
motels frequently do not have adequate cooking facilities to satisfy an employer’s
obligations under this section, and in those instances employers must provide three meals

a day to workers to meet their obligations under § 655.122(g). Where workers are housed
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in rental or public accommodations that provide meals, however, the employer may
receive the appropriate prorated credit for a meal provided by the rental or public
accommodation (e.g., continental breakfasts, buffets) toward its daily meal obligation as
long as the workers can readily access the meal. Such credit shall not be allowed if the
daily start time for the workday prohibits the worker from accessing the meal prior to
departure to the place of employment.

The Department further explained that where an employer elects to provide meals, the
meals must be provided in timely and sanitary fashion. For example, prepared meals
requiring refrigeration that are delivered hours before an anticipated mealtime would not
meet the employer’s meal obligation. In addition, providing access to third-party vendors
but not paying the vendors directly for the workers’ meals does not constitute compliance
with the requirement to provide meals or facilities, even if the employer provides a meal
stipend. ™ An employer who wishes to use a third-party vendor to provide meals may
instead arrange for a third-party vendor and pay for the workers’ meals, or use a voucher
or ticket system where the employer initially purchases the meals and distributes
vouchers or tickets to workers to obtain the meals from the third-party vendor. For such
arrangements, the employer may deduct the corresponding allowable meal charge only if
previously disclosed and in compliance with the procedures described under proposed
8 655.173. The Department further emphasized that an employer may only deduct meal

charges actually incurred up to the amount permitted under § 655.173.

"1 See Wickstrum Harvesting, LLC, 2018-TLC-00018 (May 3, 2018). The ALJ affirmed an ETA
determination denying certifications based on the employer’s practice of providing workers with a stipend
for meals instead of providing meals or furnishing free and convenient cooking facilities.
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As the Department did not propose any changes to this section, it received
comparatively few comments. Several worker advocacy groups and one State
government agency pointed out that employers frequently provide insufficient meals or
overcharge workers for those meals. In response to these concerns, the State agency
suggested that the Department adopt additional standards to ensure that meals provide
adequate nutrition and caloric intake. One worker advocacy group also suggested that the
Department amend § 655.122(g) to include a statement that meal charges remain subject
to limitations imposed by the FLSA and to require employers to retain records
demonstrating the actual cost of providing meals. One agent’> commented that employers
should be permitted to provide a meal stipend for workers to purchase their own meals, in
lieu of providing the meals themselves, particularly if that is the workers’ own
preference.

After reviewing these comments, the Department declines to adopt any of the
suggested changes to the regulations, instead continuing to maintain the current
regulatory language for this section. As 20 CFR 655.173 already includes language
explaining that meal charges are subject to the FLSA, including the recordkeeping
requirements at 29 CFR 516.27, the Department concludes that it is not necessary to
include additional language reiterating these requirements here. The Department agrees

that where an employer chooses to meet its meal obligations by providing three meals per

2 The Department received many comments from employers in the reforestation industry noting that the
remote, mobile nature of the work makes it difficult to access kitchen facilities or caterers, and that this was
one reason why they felt it was inappropriate to include reforestation in the H-2A program. Those
comments were reviewed earlier in this document, in the section discussing reforestation.
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day to workers, those meals must be calorically and nutritionally adequate; merely
providing snacks such as chips or crackers, for example, would not meet an employer’s
meal obligations. However, there are multiple resources available to employers that can
provide guidance about the appropriate nutrition and caloric intake for workers’ meals,
and the Department does not find it necessary to limit employers to any particular source
of guidance.

Finally, as stated above, the provision of a meal stipend is not sufficient to meet an
employer’s meal obligations. The meal requirement is intended to ensure that workers
receive adequate meals and contemplates the cost-effective preparation of such meals by
the worker in his or her own kitchen or by an employer cooking or providing for a group.
Workers who receive a stipend rather than three meals per day and do not have kitchen
and cooking facilities will generally not be able to obtain equivalent meals, as they will
not be able to purchase their individual meals with similar cost-effectiveness,
exacerbating the problem of inadequate meals. This problem is even more acute when
workers are working or living in more remote or rural locations, as is frequently the case,
particularly where they are without transportation to procure their own meals, or where
they do not have time during the workday to easily reach shops or restaurants from their
worksite.

d. Paragraph (h), Transportation; Daily Subsistence
i. Paragraph (h)(1), Transportation to Place of Employment
The Department’s current regulation at 20 CFR 655.122(h)(1) requires, in part, that if

the employer has not previously advanced transportation and subsistence costs to the
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worker or otherwise provided such transportation or subsistence directly to the worker by
other means, and if the worker completes 50 percent of the work contract period, the
employer must reimburse the worker for the reasonable transportation and subsistence
costs incurred from the “place from which the worker has come to work for the

t.”® The Department currently interprets the “place

employer” to the place of employmen
from which the worker has come to work for the employer” to mean the “place of
recruitment.” This is frequently the worker’s home,”* but as H-2A workers are often
referred and recruited informally, the place of recruitment varies. Additionally, for a
worker who completes the work contract period or is terminated without cause, and who
does not have immediate subsequent H-2A employment, 8 655.122(h)(2) requires the

employer to provide or pay for return transportation and subsistence costs to the place of

departure (i.e., recruitment).”

3 Section 655.122(h)(1) further requires that, when it is the prevailing practice among non-H-2A
employers in the area to do so, or when offered to H-2A workers, the employer must advance transportation
and subsistence costs to workers in corresponding employment. Section 655.122(h)(1) also places
employers on notice that they may be subject to the FLSA, which operates independently of the H-2A
program and imposes independent requirements relating to deductions from wages. See also 20 CFR
655.122(p). The Department did not propose any changes to these requirements and this final rule does not
affect an FLSA-covered employer’s obligations under the FLSA.

4 See, e.g., 74 FR 45906, 45915 (Sept. 4, 2009) (“this Proposed Rule requires the employer to pay the costs
of transportation and subsistence from the worker’s home to and from the place of employment™); OFLC
FAQ Sept. 15, 2010 (subsistence costs must be paid for costs incurred “during the worker’s inbound trip
from the point of recruitment to the employer’s worksite . . . and during the worker’s outbound trip from
the employer’s worksite to the worker’s home or subsequent employment”).

5 Section 655.122(h)(2) further provides that, for those workers who do have immediate subsequent H-2A
employment, the initial or subsequent employer must provide or cover the costs of transportation and
subsistence for the travel between the initial and subsequent worksites. The obligation to provide or pay for
such costs remains with the initial H-2A employer if the subsequent H-2A employer has not contractually
agreed to provide or pay for such travel. This section also places employers on notice that they are not
relieved of their obligation to provide or pay for return transportation and subsistence if an H-2A worker is
displaced as a result of an employer’s compliance with the recruitment period described in § 655.135(d).
The Department did not propose any changes to these requirements.
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The proposed rule generally kept the requirements of § 655.122(h)(1) and (2) without
change. However, in the Department’s experience administering and enforcing the
current H-2A regulations, it is often challenging to ascertain the place of recruitment and
calculate travel expenses for H-2A workers departing to work for the employer from a
location outside of the United States, particularly as workers are often recruited
informally through a network of friends and family members. The lack of a consistent
and easily ascertainable place for calculating travel costs and obligations from and to the
place of employment for these H-2A workers negatively affects the efficient
administration of the H-2A program and prevents H-2A employers and workers from
accurately estimating the required travel costs or reimbursements.

To address these issues, the Department proposed to revise § 655.122(h)(1) and (2) to
require an employer to provide or pay for inbound and return transportation and
subsistence costs (where otherwise required by the regulation) from and to the place from
which the worker departed to the employer’s place of employment. For an H-2A worker
departing from a location outside of the United States who must obtain a visa, the
Department proposed that the place from which the worker “departed” will mean the
“appropriate” U.S. Embassy or consulate. The Department proposed to define the
“appropriate” U.S. Embassy or consulate as the U.S. Embassy or consulate that issued the
visa, but sought comment on other definitions of “appropriate” U.S. Embassy or
consulate, given the differences in visa processing procedures among consular offices.

The Department further sought comment on the place of “departure” for those H-2A
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workers who do not require a visa to obtain H-2A status.”® See 8 CFR 212.1(a), 22 CFR
41.2... The Department did not propose any changes to the place of departure (i.e., the
place of recruitment) for corresponding workers and those H-2A workers departing from
locations inside the United States.

The Department noted that this proposal was consistent with the 2008 H-2A Final
Rule, which defined the place of departure for H-2A workers coming from outside of the
United States as the “place of recruitment,” which was further defined as the appropriate
U.S. consulate or port of entry. 73 FR 77110, 77151-77152, 77217-77218 (Dec. 18,
2008). As the Department explained then, the consulate or port of entry provides the
Department with “an administratively consistent place from which to calculate charges
and obligations.” Id. at 77151-77152. In the current regulation, the Department removed
the language limiting the definition of “place of recruitment” to the appropriate U.S.
consulate or port of entry. The place of recruitment under the current regulation is thus
frequently the worker’s home. See 75 FR 6884, 6912 (Feb. 12, 2010). However, when
promulgating the current regulation, the Department did not fully anticipate the
difficulties of determining transportation costs on a basis that varies depending upon the
circumstances of each individual worker’s recruitment. The Department’s experience in
enforcing the current regulation has shown that having a consistent location from which
transportation costs can be anticipated, calculated, and paid allows for the efficient

administration of the H-2A program, simplifies the transportation and reimbursement

76 Pursuant to DHS regulations, H-2A workers from certain localities need not obtain a visa to be admitted
to the United States, including citizens of Bermuda and Canada, Bahamian nationals, and British subjects
residing in certain islands. See 8 CFR 212.1(a).
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process for employers, and provides or reimburses the worker for reasonable
transportation costs.

The Department also noted that before continuing on to the employer’s place of
employment, a prospective H-2A worker requiring a visa often must complete several
steps (such as medical exam or fingerprinting appointments) over the course of several
days between applying for and receiving a visa at the U.S. Embassy or consulate. Under
the proposed rule, the employer must provide or pay for all reasonable subsistence costs
(including lodging) that arise from the time at which the worker first arrives in the
Embassy/consular city for visa processing until the time the worker arrives at the
employer’s place of employment, regardless of whether the worker completes these
activities over the course of one longer trip or multiple shorter trips. This requirement is
consistent with § 655.135(j) of these regulations, which prohibits an employer or its agent
from seeking or receiving payment of any kind from any employee subject to 8 U.S.C.
1188 for any activity related to obtaining H-2A labor certification. As discussed below,
the Department is adopting paragraph (h)(1) from the NPRM with some changes.

The Department received significant comments on this proposal. Employers,
associations, and their representatives largely supported the proposal, stating that it would
greatly simplify reimbursement calculations to be able to use a single, consistent place of
departure. Several employers also commented that it is more logical to calculate
transportation and subsistence from the U.S. Embassy or consulate that issues the
worker’s visa, because only at that point is the worker’s travel for the employer’s benefit,

since workers who are not able to obtain a visa cannot be employed by the H-2A
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employer. In addition, some employers mentioned that the FLSA requires reimbursement
of travel expenses (to the extent that those travel expenses bring employees below the
applicable minimum wage) in the employee’s first pay period, and stated that the
Department should require that the requisite travel reimbursement be made at 50 percent
of the work contract period, to reduce the likelihood that a worker would take advantage
of travel reimbursement at an earlier point to come into the country and the abandon the
H-2A employment. Some employers also suggested that the Department consider
revising the regulation to allow the employer to share the transportation costs with the
employee, as the work in the United States is mutually beneficial to both the employee
and employer.

In contrast, workers, worker advocates, and other government agencies generally
opposed this change, arguing that the cost of workers’ transportation from their home
to/from the Embassy/consulate should be borne by the employer. They stated that
transferring this cost to workers would place an undue burden on workers who frequently
incur debt to obtain these job opportunities, thus increasing their vulnerability to debt and
trafficking. Several commenters also noted that this change would disproportionately
affect indigenous workers in rural communities, who live far from any U.S. Embassy or
consulate. Similarly, a couple of commenters pointed out that this change would
encourage employers to either hire workers from countries with embassies that are
comparatively close to the United States, such as Mexico, or to require workers to obtain
their visas from U.S. consulates or embassies that are closer to the U.S. border. Some

worker advocates and government entities also commented that shifting this cost to
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workers will disadvantage and thus adversely affect U.S. workers by artificially reducing
the cost of employing H-2A workers. A couple of commenters also stated that the
proposed change would cause confusion, as employers would still be liable to reimburse
workers for the cost of transportation from their home to the U.S. Embassy or consulate
under the FLSA. However, one worker advocacy organization commented favorably on
the Department’s clarification that the employer is required to reimburse employees for
all reasonable subsistence costs (including lodging) that arise from the time at which the
worker first arrives in the Embassy/consular city, while workers are following the
necessary procedures to obtain their visas.

The Department did not receive any comments on how to define the “appropriate”
consulate for those workers who must obtain a visa, nor did it receive any comments on
the place of departure for those H-2A workers who need not obtain a visa, despite its
requests for comments on both points.

After carefully considering all of the comments received, the Department has decided
to retain the proposed provisions, with some modifications to address the place of
departure for workers who depart from a location outside of the United States who do not
require a visa and for those workers who obtain a visa from a location outside of their
country of residence. The final rule defines “the place from which the worker departed”
in an additional section, § 655.122(h)(5), for clarity. Specifically, for those H-2A workers
who obtain a visa in their country of residence, “the place from which the worker
departed” means the U.S. Embassy or consulate that issued the visa, as proposed.

Although the Department agrees that H-2A workers are vulnerable to debt and
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trafficking, the Department concludes that defining the place of departure as the U.S.
Embassy or consulate that issues the visa, for those workers who obtain the visa in their
country of residence, adequately balances the need to provide or reimburse workers for
the reasonable costs of transportation and subsistence to travel to the place of
employment with the need for consistent and efficient administration and enforcement of
the employer’s transportation and subsistence obligations.

However, although H-2A visa applicants generally must apply for the visa at the
“consular office having jurisdiction over the alien’s place of residence” (22 CFR
41.101(a)(1)), applicants may apply at any other consular office, even those outside of
their country of residence (“Third Country” applications), provided that (1) the applicant
has never been found to have remained in the United States beyond the relevant period of
authorized stay, or if such a finding has been made, extraordinary circumstances have
been determined to exist with respect to the applicant, and (2) the relevant
Embassy/consulate accepts Third Country applications. Id. at 40.101(a)(1)(i) through
(i), (b), and (c). In such circumstances, workers who apply for a visa outside of their
country of residence, possibly at the H-2A employer’s request or direction, but must
travel significant distances to do so, would bear the cost of a significant portion of their
travel if their place of departure is defined as the U.S. Embassy or consulate that issues
the visa to such workers. Applying that definition to these workers could provide an
incentive for employers to require workers to apply for a visa at a consulate
comparatively close to the U.S. border but far from the workers’ country of residence,

shifting a significant portion of the travel costs to the workers—a concern raised by
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several commenters. Accordingly, the final rule defines the place of departure for
workers who obtain the visa outside of their country of residence as the capital city of the
worker’s home territory, province, or equivalent. The worker’s home territory, province,
or equivalent is the locality where the worker maintains their permanent residence. The
Department concludes that this definition ensures that workers who make Third Country
visa applications are provided or reimbursed for reasonable travel costs, while providing
a consistent and administratively efficient place of departure for the purposes of
calculating these obligations.

The final rule similarly defines “the place from which the worker departed” for
workers traveling from a location outside of the United States who do not require a visa,
an issue on which the Department sought but did not receive comments, as the capital
city of the worker’s home territory, province, or equivalent. As indicated in the NPRM,
H-2A workers from certain countries need not obtain a visa to be admitted to the United
States, and thus the Department cannot define the place of departure for these workers as
the U.S. Embassy or consulate that issues the visa. Pursuant to DHS regulations, such H-
2A workers include citizens of Bermuda and Canada, Bahamian nationals, and British
subjects residing in certain islands. See 8 CFR 212.1(a), 22 CFR 41.2... Bermuda is a
British territory. Canada is divided into territories or provinces. The Department has thus
chosen to define the place of departure for H-2A workers from these localities as the

capital city of the worker’s home territory, province, or equivalent.”” As with workers

" The phrase “or equivalent” is included to provide flexibility should DHS or the Department of State add
citizens from additional countries or locations to the list of citizens who are not required to obtain a visa for
the H-2A program, as such countries or locations may use slightly different political subdivisions.
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who obtain a visa outside of their country of residence, the worker’s home territory,
province, or equivalent is the locality where the worker maintains their permanent
residence. The Department concludes that the capital city of the worker’s home territory
or province (or equivalent) provides a consistent and administratively efficient place of
departure for these workers, while providing or reimbursing workers for reasonable and
adequate transportation and subsistence costs.

The final rule also defines “the place from which the worker departed” for H-2A
workers departing from a location inside of the United States and for workers in
corresponding employment as the place of recruitment, as proposed.

The Department further notes that the cost of the worker’s inbound and outbound
travel between the place from which the worker departed (however defined) and the place
of employment remains the employer’s obligation, as such travel is primarily for the
benefit and convenience of the employer, who would not have sufficient workers to
perform necessary work without this travel due to the lack of willing and qualified local
workers. The use of an administratively consistent and efficient point of departure to
calculate the extent of such obligations does not alter this analysis. Accordingly,
employers may not pass on to the workers any portion of the costs of transportation and
subsistence from or returning to the place of departure.

Finally, in response to comments regarding the timing of reimbursement for inbound
travel costs, the Department notes that the current H-2A regulation requires that inbound
transportation and daily subsistence costs must be reimbursed when the worker has

completed 50 percent of the work contract period, if reimbursement has not already been
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made. This requirement remains unchanged. However, the Department reiterates that the
FLSA applies independently of the H-2A program’s requirements and thus the
Department cannot relieve employers of their obligations under the FLSA in this
rulemaking. Where an employer has obligations under multiple laws, the employer must
comply with the more stringent of those obligations. Accordingly, to the extent that a
worker’s transportation and subsistence costs bring the worker’s pay below the applicable
minimum wage during the first pay period of employment, employers will remain
responsible under the FLSA for reimbursing workers to that extent during the first pay
period. However, relatedly, the Department does not agree with commenters who stated
that the proposed regulation will cause greater confusion for employers regarding their
FLSA obligations because even under the current regulation, H-2A employers that are
also subject to the FLSA must comply with both laws, despite any differences in the
amount or timing of any required reimbursements.
ii. Paragraph (h)(4), Employer-Provided Transportation

The Department proposed to clarify the minimum safety standards required for
employer-provided transportation in the H-2A program. The Department’s current
regulation at § 655.122(h)(4) provides that employer-provided transportation must
comply with applicable Federal, State, or local laws and regulations and must provide, at
a minimum, the same transportation safety standards, driver licensure, and vehicle
insurance required under MSPA at 29 U.S.C. 1841, 29 CFR 500.105, and 29 CFR
500.120 through 500.128. However, sec. 1841 of MSPA provides that employers must

comply with transportation safety regulations promulgated by the Secretary, which
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includes not only 29 CFR 500.105, providing transportation safety standards for vehicles
other than passenger automobiles and station wagons used to transport workers over 75
miles or in day-haul operations, but also 29 CFR 500.104, which provides transportation
safety standards applicable to passenger automobiles or station wagons, or other vehicles,
for trips of 75 miles or less, not including day-haul operations. The proposed rule
therefore slightly modified the language of current § 655.122(h)(4) by adding a citation to
29 CFR 500.104, to clarify that either 8 500.104 or § 500.105 is applicable, depending
upon the type of vehicle that is being used to transport workers, the distance of the trip,
and whether the vehicle is being used for a day-haul operation. The Department also
sought comments about additional provisions that might help prevent driver fatigue and
other unsafe driving conditions in order to improve safety in the transportation of H-2A
and corresponding workers. As discussed below, this final rule adopts paragraph (h)(4)
from the NPRM with minor clarifying changes.

Several commenters indicated that they supported the clarification that both 29 CFR
500.104 and 500.105 are applicable to employer-provided transportation, depending on
the type of vehicle being used to transport workers. One commenter asked for additional
clarification that both standards would not apply simultaneously, but that only the
appropriate standard would apply depending on the type of vehicle used to provide
worker transportation, i.e., either 8 500.104 or § 500.105. This commenter also requested
that the language at 20 CFR 655.122(h)(3), which requires the employer to “provide
transportation between housing provided or secured by the employer and the employer’s

worksite at no cost to the worker” (and to which the Department did not propose any
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changes), be revised to state that employers are only required to provide transportation to
and from the job site to those workers for whom the employer must provide housing. One
commenter stated that it would be better to have 29 CFR 500.105 apply to all types of
vehicles used to provide transportation to workers, rather than having 8§ 500.104 and
500.105 apply depending upon the type of vehicle used, indicating that this would be less
confusing for employers and more beneficial to workers, as § 500.105 incorporates
additional safety standards. Another commenter opposed the application of § 500.104,
stating that transportation safety is the concern of the Federal Motor Carrier Safety
Administration, and also expressing concern that employers would be responsible for
ensuring that these safety standards are met by workers’ personal vehicles, when workers
choose to use their own vehicles in lieu of employer-provided transportation.

Some commenters also provided feedback on the Department’s request for comments
about additional provisions that might help prevent driver fatigue and other unsafe
driving conditions. Although one commenter indicated that driver fatigue was not a
common or serious problem, most commenters acknowledged that driver fatigue and
associated accidents can be a serious problem. However, several of these commenters
stated that education and outreach would be more helpful than additional regulations on
transportation safety. One commenter suggested that H-2A drivers have rest period
requirements similar to bus drivers and other commercial driver’s license drivers.
Another commenter did not address fatigue specifically, but recommended that the
regulation require vehicles used to transport H-2A workers to be equipped with seatbelts,

as well as certain changes to prevent gaps in insurance coverage where employers rely on
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workers’ compensation policies to meet the regulation’s vehicle insurance requirements.
Specifically, this commenter recommended employers be required to identify the types of
transportation that will be provided to the H-2A workers during the application process
(such as inbound transportation from abroad to the U.S. job site, daily transportation
between the lodging and worksite, transportation to allow the workers to perform
personal errands, transportation between different job sites in different States, and
outbound transportation at the conclusion of the contract period), and stated if the
employer proposes to satisfy the insurance requirements through a workers’
compensation policy, it must provide evidence that the policy covers all of the kinds of
transportation identified. If the employer cannot do so, the commenter stated that they
should be required to purchase liability insurance or provide a liability bond in the
amount specified by the MSPA regulations.

After a careful review of the comments, the Department is adopting the regulatory
text as proposed, with one minor change for clarification, as suggested by a commenter.
The proposed regulatory text stated that all employer-provided transportation “must
provide, at a minimum, the same transportation safety standards, driver licensure, and
vehicle insurance as required under 29 U.S.C. 1841, 29 CFR 500.104 through 500.105,
and 29 CFR 500.120 through 500.128.” (Emphasis added.) At least one commenter was
concerned that this language could be read as requiring both 88 500.104 and 500.105 to
apply to all vehicles, as discussed above. However, pursuant to 8§ 500.102, § 500.105
applies to “[a]ny vehicle, other than a passenger automobile or station wagon™ used for

any trip of a distance greater than 75 miles, or pursuant to a day-haul operation, or in any
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manner not otherwise specified in § 500.102(a), (b), or (c), while § 500.104 applies to
“[a]ny passenger automobile or station wagon” used to transport workers. Therefore, to
clarify that §§ 500.104 and 500.105 do not both apply simultaneously to all vehicles, but
apply alternatively depending upon the type of vehicle used, the distance of the trip, and
whether the vehicle is being used for a day-haul operation, the final rule provides that all
employer-provided transportation “must provide, at a minimum, the same transportation
safety standards, driver licensure, and vehicle insurance as required under 29 U.S.C.
1841, 29 CFR 500.104 or 500.105, and 29 CFR 500.120 through 500.128.” (Emphasis
added.) The Department has also made a conforming change to 20 CFR 655.132(e)(2),
with respect to the requirements for H-2ALCs.

In response to a commenter’s concern that these standards would apply to workers’
personal vehicles when workers choose to use their own vehicles in lieu of employer-
provided transportation, the Department notes that the regulation specifically states that
all employer-provided transportation must meet these transportation safety standards. 20
CFR 655.122(h)(4). If the employer provides transportation that meets all of the
requirements, and one or more employees voluntarily choose to use an employee’s
personal vehicle instead, without being directed or requested to do so by the employer,
the employer would not be responsible for ensuring that the employee’s personal vehicle
meets the transportation safety standards. Therefore, no revision to the regulatory
language is necessary to clarify this issue. Similarly, the Department declines to adopt
another commenter’s suggestion to modify the regulatory language at § 655.122(h)(3) to

state that employers are only required to provide transportation to and from the employer-
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provided housing and the job site to those workers for whom the employer must provide
housing, and clarifies here that the transportation to and from the employer-provided or
secured housing and job site need only be provided to workers who actually live in the
housing.

The Department has chosen not to adopt any additional regulatory provisions to
address driver fatigue or other safety conditions at this time. The majority of commenters
who agreed that driver fatigue is a serious problem also indicated that the existing
transportation safety standards are sufficient and that the issue of driver fatigue would be
better served by additional education and outreach on these issues, as discussed above.
Accordingly, the Department will further consider how it can assist in providing
additional educational resources on these topics instead of adopting additional regulations
at this time. Although t