
AILA Doc. No. 17013132. (Posted 1/31/17)



AILA Doc. No. 17013132. (Posted 1/31/17)



Pre-Trial Flight List (contl 

8) Submit Discovery Plan: 
Parties submit a discovery plan to the court, including: (1) the discovery period; (2) the scope of discovery, 
(3) whether fact and expert discovery should overlap; (4) how electronic discovery will be handled; 
(5) protective orders to limit disclosure of materials; and (6) claw back agreements. (FRCP26(f)(3)(1)) 

9) Court Issues Scheduling Order: 
- Court must typically issue a scheduling order. (FRCP16(b)) 
-Provides: pleading schedule, discovery schedule, time to file dispositive motions. (FRCP16(b)(3)) 
- May only be amended for good cause shown. (FRCP16(b)(4)) 

10) Fact Discovery: 
- May overlap with expert discovery, or take place in stages. 

""" - Requests for documents and tangible things may be issued; response due in 30 days. (FRCP34(a); (b)(2)) 
- Interrogatories may be issued to parties (25 including subparts); 30 days to respond. (FRCP33) 
- Requests for admissions issued to parties (unlimited); 30 days to respond or deemed admitted. (FRCP36) 
- Depositions may be taken, 10 per side, 7 hours each. (FRCP30) 

11)_ Expert Discovery: 
- Expert reports from those (1) testifying under FRE 702, 703, 705; and (2) specifically retained to offer this 
testimony, or whose duties as party's employee regularly include expert testimony. (FRCP26(a)(2)) 

-Expert report discloses: (a) all opinions, (b) facts or data considered; (c) exhibits to be used to summarize, 
r-. (d) qua.lifications; (e) previous testimony for past 4 years; (f) compensation being paid. 

-Non-reporting experts disclose: (a) testimony's subject; (b) facts/ opinions in testimony. (FRCP26(a)(2)(c)) 
-All testifying experts may be deposed. If report is due, depose after report is provided. FRCP26(b)(4)(A). 

12) Motion For Summary Judgment: 
- Unless limited by the court may be filed until 30 days after discovery closes. 

- Must show (1) no genuine issue of material fact, and (2) entitled to judgment as matter of law. (FRCP56) 
- May be based upon (1) sworn testimony of personal knowledge, (2) admissible facts and exhibits. 
- Court may defer or deny motion to permit nonmovant time to obtain necessary responsive evidence. 

13) Pretrial Disclosures: 
- At least 30 days before trial, parties must disclosure. (FRCP26(a)(3)) 
- The name and contact information of witnesses, distinguishing: will-be-called from may-be-called. 
- The witnesses who will be presented at trial by deposition. 
- Identification of exhibits -including summary exhibits (FRE 1006); distinguish those it will and may use. 

14) Pretrial conference: 
- Court may schedule pre-trial conference; may set scope of trial and resolve motions in limine. (FRCP16) 

15) Pretrial Order: 
- Court should issue order reciting actions taken in pretrial conference. (FRCP16(d)) 

NOTES: ____________________________ _ 
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NOTES: ________________________________________ __ 

Appreciation: Some ideas herein may have had their origin with others; if I could identify 

them by name, I would, but the information contained in this field guide was accumulated in 
practice over years, and not as a scholarly exercise. Appreciation and credit must be given en 
masse: I have learned much over the years from my colleagues -some on my side, some on 

the other; some by setting high standards and a positive example, others by demonstrating 
mediocrity, low spirit, and thoughtless bullying. Disclaimer: To the extent this document may 
ever find its way into the hands of a non lawyer, this publication IS NOT A SUBSillUTE FOR 

THE ADVICE OF AN ATTORNEY- IF YOU REQUIRE LEGAL OR OTHER EXPERT ADVICE. YOU 
SHOULD SEEK THE SERVICES OF A COMPETENT ATTORNEY OR OTHER PROFESSIONAL 

The contents of this field guide represent the research and analysis of its author and should 
not be attributed to his employer in any way. This guide was meant as an overview for 

lawyers - the rules, as they are applied in different districts and circuits, may differ; a 

comprehensive (or academic) discussion would have been beyond the scope of this field 
guide and would have defeated the purpose of putting together an overview for quick 
reference. Also, the law changes- sometimes quickly. So do your own homework- this is 
simply what it appears to be, something for attorneys to take in the field for quick reference; 
do not cite as authoritative. Finally, case names are often much longer than necessary - I've 
trimmed them to keep this volume small. 
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[Al] DEPOSITION OVERVIEW 

QUICK RULE: Depositions are the only means of discovery that all attorneys to 
obtain evidence unfiltered through opposing counsel. They are the 
backbone of civil discoveriy. 

DISCUSSION: 

I. 

II. 

Ode To A Deposition: "Only by examining a witness live·.· 
trade to plumb the depths of a witness' recollection, using to 
may have admitted in answering interrogatories, but also 

the.skills of his 
. ·what a witness 

bttlr''tlllat,JUSUlally come out 
c«uestiions. Written 

oe}Josm{]tn are the only 
in the course of answering carefully framed and fir-pointed · 
interrogatories are not designed for that purpose; pointed 
effective way to discover facts bottled up in a · ·'"''·"""'"' v. Shoen, 5 F.3d 
1289, 1297 (9th Cir. 1993). 

ish a full disclosure ofthe facts. 
, to obtain information and 

and thereby limit trial by surprise. 
the primary objectives of the FRCP's 

ctvil trials. Erskine v. Consolidated Rail Corp., 
1rillt.hnn Oil Co., 528 F.2d 395, 404 {6th Cir. . 

Federal Rules of Civil Procedure." Woods v. 
Cir. 1983). "The primary policy behind 

may by facts that are revealed rather than 
ofHarsco Corp., 828 F.Supp. 1562, 1567 (D.Utah 1993). 

A. Supreme Court has 
liiiiJI'am.ent:al maxim of discovery that ' [ m ]utual knowledge of all the 

by both parties is essential to proper litigation."' Societe 
Aerospatiale v. United States Dist. Court, 482 U.S. 522, 540 n. 25 

either party may compel the other to disgorge whatever facts he has 

.:'i:.,; .. /~/in Hickman v. Taylor, 329 U.S. 495, 507 (1947). 

III. '·1~Role Of Depositions In Discovery: Depositions are the centerpiece of civil discovery. 
''t,' ies have the opportunity to call and question witnesses to determine what really 

·· ned. District courts typically treat oral depositions as a means of obtaining 
discoverable. information that is preferable to written discovery. In re Subpoena Issued to 
Dennis Friedman, 350 F.3d 65,69-72 (2nd Cir. 2003). 

A. In Place Of Trials: The phenomenon of the "vanishing trial" has been widely reported. 
Brincko v. Rio Properties, Inc., 2011 WL 6029680, 8 (D.Nev.). Fewer and fewer civil 
cases are tried. As a result, depositions are ''the factual background where the vast 
majority of litigation actually takes place." Hall v. Clifton Precision, 150 F .R.D. 525, 
531 (E.D.Pa.1993). 
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IV. Accept No Substitute: Written discovery cannot replace depositions because of the need for 
follow-up questions, observation of the witness's demeanor, and avoidance of receiving 
prepared answers so carefully tailored that they generate additional discovery disputes. Mill­
Run Tours v. Khashoggi, 124 F.R.D. 547, 549-50 (S.D.N.Y. 1989). "Experience has made it 
abundantly clear that the advantages of oral examination far outweigh the advantages of 
written interrogatories in carrying out the deposition procedures in aid of discovery under" 
the Federal Rules of Civil Procedure. Greenberg v. Safe Lighting, 24 F.R.D. 410,41 I 
(S.D.N.Y. 1959); see also National Life v. Hartford Ace., 615 F.2d 595,600 n. 5 (3d Cir. 
I 980)("[T]here are strong reasons why a party will select to proceed ~Y. oral deposition 
rather than alternate means, most significantly the spontan~ ofthe~f¢'~onses\"). 

;~\?\ ~~~; ·,~; 

A. Declaration Is No Replacement: It is unreasonable to co· 
provide an adequate substitute for a depositi~p. Cavana · 
1601723, 10 (D.D.C.). The courts have emptl,sized the i 
among the discovery tools available to a litigant. Foundi 
Webster, 802 F.2d 1448, 1451 (D.C.Cir. 1986).". ositi 

.. ~' ded.iration would 
~~flfi~···-,·,0 7 WL 

depositions 
of Scientology v. 
k high in the 

hierarchy of pretrial, truth-finding mechanis!Jls." l 
adequate substitute for live testimony," such'·as ad 

'~~""~ 

"is simply not an 
Alexander v. FBI, I 86 
s the opportunity for F.R.D. 113, 121 (D.D.C.l 998). "[S]uch an a}1:"'· .. 

opposing counsel to probe the ver . · 
counsel propounding the question 

f the statements. Furthermore, 
portunity to ask probative follow-up 

questions." Id 

atories and depositions serve different 
ogat ies are rarely, i1fver, an adequate substitute for a 

i overy of ~s' recollection of conversations."' 
, 11 WL 109229,2 (S.D.Cal.)(quotingShoen v. Shoen, 5 

93 ). Although the Federal Rules do not prescribe an order 
echniques, one method cannot arbitrarily be demanded over 
less burdensome to the moving party; depositions do much 

discovery and to establish the rights of the parties. Belcher v. 
Industries, Inc. 588 F.2d 904, 910 (4th Cir. 1978). 

nes : There is no guarantee that any witness will tell the truth. Price v. 
F.3d 1327, 1347 (11th Cir. 2005). Still, "we indulge the expectation that runs 
law that testimony given under oath will be truthful." Id 

VI. ect When You're De osin : Taking a quality deposition is a skill; a result of 
pr ,~ ce, experience, and personality. Easy depositions with a forthright witness can make 

. the deposing attorney look skillful and talented; difficult depositions with ornery witnesses 
and obstreperous opposing counsel will seem a slog, even for the most talented practitioner. 
Attorneys at all skill levels frequently ask the question: ''what should I be working on now." 
To offer some rough benchmarks, I've organized the various skills into a format that 
resembles TaeKwonDo- with the understanding (1) to move on to a higher level, one 
should master the skills at a given level, and (2) it's never too early or late to work on all the 
skills described. After each deposition, invest the time in reading the transcript and 
measuring your performance. 

, 
I 

.. 
I 

~ 
I 
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A. White Belt: A beginner. Before the deposition: outline the deposition, develop 
questions, and organize documents so they fit logically into the deposition. Write 
questions for each document. During the deposition: work on (I) listening to the 
answers, (2) getting an answer to every question, (3) pacing the deposition so you don't 
get bogged down on unimportant minutia, (4) avoiding time-wasting discussions with 
opposing counsel on the record. 

B. Yellow Belt: An informed beginner. Before the deposition: understand how the 
deposition fits into the case and what are the "good" and "bad" ~~ers; write 
foundational questions for each document regarding atJlenticity:;p.ing ~e deposition: 
wor~ ?n (1) using the ~ocuments, referring to them con~~nt.~y byf .... ~tuib,it. ~umber, (2) 
avo1dmg pronouns and undefined terms that create amb1 ,, ,.m th~SCmJ>t, (3) 
listening to the answers and asking follow-un*'questions .iii!}i . ~.., ~lopt:liifqf;hiation at a 
deeper level, (4) ignoring opposing counsel'~Jbjections,~ eS$:fbd:.dnterfere with the 

~· L ···'· 

deposition. \', ?. 
t--}'·'· 

C. Green Belt: A competent, intermediate. KPI'nrP tne-pos 
evidentiary questions that may arise during · 

(Jh~,:anticir>ate likely 
questions for full 

of attorney-client and admissibility foundation; develop a 
work-product privileges so that 
the deposition: work on (I) 
from broad, wide open questions 
the next subject; taking 
in a follow up (3) •r~ .. , .. h...,., .. 

con:tplete answers; 
rec1onsiig_er past 

. . . addressed when they arise. During 
a specific subject or issue - moving 

questions, to documents - then on to 
d summarizing the helpful information 
partial answers and digging to obtain 

without delays, so witness can't 
going. 

D. Before the deposition: work on having a solid, 
of evidence, for identifying admissibility issues on the 
during the deposition to resolve those issues. 

between (a) gaining information to undermine the other side's 
information to establish your own case, (c) gaining information to 

should that become necessary. Gain mastery over the attorney­
~-m·oduct privileges. During the deposition: work on (1) measuring every 

in the good answers in a manner that is useable at trial; (2) seeking 
to undermine the bad answers; lock the witness out of a subject when they 

claim not to remember; (3) by probing answers, testing the witness's credibility; (4) 
maintaining a clear, understandable transcript, even when deposing a fact witness 
· arding complicated events or sophisticated analysis. 

E. Red Belt: A budding expert. Before the deposition: perform at least three cross 
examinations at trial during which depositions were used to control the witness; master 
the rules of evidence; develop a good, working knowledge of the other rules of 
discovery, to appreciate how the deposition fits into the discovery process. During the 
deposition: work on (1) using an effective game plan and information you gather during 
the deposition to move the witnesses off of unhelpful testimony; (2) gathering the pieces 
necessary for use in an effective cross examination, without tipping your hand as to the 
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Notes: 

planned cross examination, (3) understanding when to challenge a witness in the 
deposition on an inconsistency, and when to save it for cross examination; (4) deposing 
experts regarding complicated technicaVscientific issues, challenging the expert when 
necessary, and creating a transcript that can be understood by a juror or judge. 

F. Black Belt: An expert. Before the deposition: perform at least 10 cross examinations at 
trial; three expert cross exams as well; perform at least 3 closing arguments; master the 
rules of discovery. Mentor five young attorneys through depositions without taking over 
or undermining their confidence. Work on learning the case and th~ differt?nt ways the 
witness's testimony might fit into each part of the casef;~p the ex~~;possi~le, becoming 
more familiar with the facts than the witness. During th~eposit · · :t:work):m: {I) as 
answers come in, anticipating how they might fit into the .d~ and ... :; the, can be used 
in a courtroom, so that questioning and folio~ up are pati.~fi·~·. de~~i'o~ shifting trial 
strategy; (2) understanding the deposition is tlferely the ~'ces~J~:i,~ing paints and 
stretching canvas- painting comes later; (3) handling any· '· e 4f opposing counsel: 
treating colleagues at the bar with respect and proi.. siona ·, .~.J~fusing to be 
intimidated or goaded by the lunatics and fr~aks w : II t ".- ·1ves lawyers; never 
losing your cool or sense of humor. Always' w a ~ .. _ ce near the deposition for 
lunch. Never stop improving. " ,1J,~ ···•:;•' 

. -~~.r.~~ 

------------------------~ 
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[A2] DISCOVERY PLANS 

QUICK RULE: Discovery plans are the most efficient way to plan and manage 
depositions. 

DISCUSSION: 

I. Purpose Of A Discovery Plan: As a case moves from the pleading stji.ge to di~covery, 
,. '~'-' . . 

counsel should create a discovery plan that will identifY wh':ep depositip$ willttake place 
fl. .,, •• , . 

and what information will be sought. Often, an attorney will tJ:t~ke an I Jglmal&lan on scrap 
paper- or keep one unwritten in her head. Neither approach i ~ _imaL,. '~~I}nen discovery 
plan will ensure that pieces don't slip through the.tfracks- e~~ectall)£,~ ~e attorney moves 
between the various matters she may be handling. 'A. discove • lan\ f&mat may look like 
this: ~: · \ 

'ii.-- ~ 
. , · ~r~l:.~!f 

(1) Legal Theories 
I affirmative 

(2) Specific 
Allegations 

(3) Information 
Needed 

(4) S of ~ ,. 

IilformationY~ 
Discqys)y Device 

(5) Scheduled/ 
completed 

defenses 

A. ==t:.:.::=:A...:~~==..:.~l.....:ii·.;.:a=·· ifhe plan should be filled in before discovery starts and 

1. 

. m the discovery process informs the remainder of discovery . 

. . c fully identified legal theory proffered by the plaintiff 
e other side), as well as each affirmative defense. 

• Informa ion Needed: For each allegation, identify the specific information you will 
want to investigation to prove or disprove the allegation. 

ources: For each piece of information, identify the possible sources of information. 

5. Schedule: As discovery begins, identify the schedule you have to compete getting the 
identified information. As each source is tapped and completed, identify this on the 
schedule. 

B. Using The Discovery Plan: Once filled out, the discovery plan may be used to identify the 
documents to seek, write interrogatories, and schedule depositions. 
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Legal Theories/ 
Affirmative Defenses 

I . Discrimination 
against Jane Doe 
because of gender by 
creating hostile work 
environment 

2.Wrongful firing of 
Doe for reporting 
conduct 

Specific Allegations 

Def. displayed gender 
based hostility 
to Doe by permitting 
the language used to 
and around her 

Smith prevented Doe 
from her 
job 

Information Needed 

About: 

I) Profane discussion in locker room 
2) Murphy screamed profanity at Doe in 
3) Doe sent email to Murphy regarding 
mistreatment 

# Employees in sales office (D) 
- Emails and memos to sales staff 
(DR) 

-Doe (In) 
# Smith (D) 
# Employees in sales office (D) 

-Doe (In) 
# Smith (D) 
- conference attendees (In) 

- Describe harassment training 
(D)(30(b )( 6)) 
- Harassment Policy (DR) 
-CEO (D) 

-Other complainants (IR) 

(D) = deposition, (In) = i , (DR) = document request; (RFA) = requests for admissions; (IR) = interrogatories 

Scheduled/ 
completed 

3/24 
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[Bl] NOTICING THE DEPOSITION 

QUICK RULE: • Depositions of individuals who are plaintiffs or are controlled by 
plaintiffs may be noticed under FRCP 30(b)(l). 
• Depositions of corporations or organizations that are parties may 
be taken under FRCP 30(b)(J) or FRCP 30(b)(6). 
• Depositions of non-party witnesses (including former employees 
and employees that are not officers, ·rectors,f!F~"'man~ing agents) 
must be subpoenaed under Rule 45 :,, · ·:~\ 

• If a third-party witness is overseas, pro edure thd-;Hague 
Convention or other applicable treaty mui .,._ u ., ~':~ 
• The witness and opposing parties are nt .tg; reasonable notice 
of a deposition's time and place) the na e a"t.fl address of each 
person or organization being exd . ined, \. €/ilhe method by which the 
deposition will be recorded. ' 
• Witnesses and opposing par ·· ·end a properly noticed 
deposition, seek apr. . tecr-.·. e o , or face possible sanction. 

! ~ 

DISCUSSION: 

I. 

El nm'ic Notice: Parties may serve notice electronically (E-mail or facsimile) when the 
person ~mg served has consented to electronic service in a writing. FRCP 5(b)(2)(E); E. & 
J. Gallo Winery v. Gibson, Dunn & Crutcher LLP, 2011 WL 1626535, I (9th Cir.). 

:otice Necessary When Deposing Third Party: A party must give reasonable notice to 
other parties before deposing a third party. FRCP 30(b)(l). Because the injury that flows 
from inadequate notice accrues to the party-opponents, they have standing to force 
compliance with the rules. Rahn v. Hawkins, 464 F.3d 813, 822 (8th Cir. 2006). 

C. Affidavit v. Deposition: Notice need not be given to obtain an affidavit, but if a witness 
is put under oath and subject to questions by a party, it is properly deemed a deposition 
and is subject to the notice requirement. Cooper v. Smith & Nephew, Inc. , 259 F.3d 194, 
203 (4th Cir. 2001) (citing Black's Legal Dictionary 396 (5th ed. 1979)). 
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Ill. Notice v. Subpoena: By serving a deposition notice on another party or, if they appear by 
counsel, on that counsel, the recipient must typically appear for deposition. Chevron Corp. v. 
Salazar, 275 F.R.D. 422, 424-425 (S .O.N.Y. 2011) (citing FRCP 30(a)). Depositions ofnon­
party witnesses must be subpoenaed. FRCP 45. !d. 

A. Employees Of A Corporate Party: For corporate parties, the depositions of individuals 
may be noticed if the person is a corporate party's officer, director, or managing agent. 
JSC Foreign Economic Ass'n v. IDTS, 220 F.R.D. 235, 237 (2004). If a corporation or 
organization is a party, a deposition notice compels that party to P,fOduce a.py officer, 
director or managing agent named in the deposition notice. Cade~t, ·/Ltd. v. :;.M Unitek 
Corp., 232 F.R.D. 625, 627 n. 1 (C.D.Cal. 2005). It is n "tc'Decessa\; t'b subw ena such 

~ .~ ,J 

individuals. El Camino Resources Ltd. v. Huntington Nat. 'B k, 2op:s~.WL~¥557596, 2 
(W.D.Mich:-W08)(citing FRCP 30(b)(l)). ~"'~~147.~~ 

·~· -~~ 

1. Other Employees: A corporate employee or agent wHQ.is not an officer, director, or 
managing agent is effectively a third party an · not s&b".ecf,.to deposition by notice. 
Dubai Islamic Bank v. Citibank, NA., 2002 59699, 2 (S.D.N .Y.); Sugarhill 
Records Ltd. v. Motown Record Corp., I F.R . f66~· 69 (S.D.N.Y. I 985)). 

2. Managing Agents: "The test fi 
Hugo Boss, 1999 WL 20828, 

tors ' o Consider: Courts may consider five factors in determining whether 
-~ind.MiOual is a managing agent: I) whether the organization invests the person 

e·~ era! powers allowing him to exercise judgment and discretion in 
orate matters; 2) whether the individual can be relied upon to give testimony, 

is employer's request, in response to the discovery request; 3) whether a 
higher authority than the designee exists in the subjects to be addressed in the 
deposition; 4) the individual's general responsibilities regarding the matters 
involved in the litigation; and 5) whether the individual can be expected to 
identifY with the corporation's interests. Sugarhi/1 Records Ltd. v. Motown 
Record Corp. , I05 F.R.D. I66, 169 (S.D.N.Y. 1985). 

b. Need Not Be A Person: The five-step analysis is "fully applicable" where the 
agent is a corporate entity rather than an individual and an independent 
contractor rather than an employee. Schindler, 2007 WL at 2 -3; Afram Lines, 
I 59 F.R.D. at 4I3. 
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B. Party Subpoenas: Although a subpoena is not required to depose an adverse party, 
courts are split as to whether a subpoena may properly be served on a party. Mezu v. 
Morgan State University, 269 F.R.D. 565, 581 -582 (D.Md. 20 I 0). 

1. Hasbro, Inc. v. Serafino, 168 F.R.D. 99, 100 (D.Mass. 1996): Rule 45 subpoenas are 
only applicable to non-parties. 

2. First City, Texas-Houston, N.A. v. Rafidain Bank, 197 F.R.D. 250, 255 n. 5 (S.D.N.Y. 
2000): Nothing in the FRCP "explicitly precludes the use of e 45 subpoenas against 
parties." See also Mortgage Information Services, ·. 21 O·F.R.D. 562, 564-
66 (W.D.N.C. 2002) ("there is no express limitation who may be 
subject to the rule, as its language describes the indiv Rule 45 
subpoena may be served simply as a "pers.on" rather ., 

C. Subpoena Experts: The rules are not explicit regarding 
be noticed or subpoenaed. In practice, parties 
experts. See Bethany Medical Center v. 
practice is to subpoena expert witness 
not employed by parties (but by 

·,. 
""''™''" expert depositions should 

aOJ:>.'ro,acl1es interchangeably for 
, 9 (D.Kan.). The best 

not parties and they are often 
and safest form to assure 

attendance. See F. T. C. v. Dalbey, , 1 (D.Colo.). 

Deposing: 
A party 
(individual) 

X 

Opposing Party: 
An organization 
Deposing: An 

Third Party 
witness, 
Or 

organization; Expert witness 
under 30(b )(I) or 
30(b)(6) 

X 

X 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~:Thereare 
epositions, each of which is available for the deposition of party and non-party 

all types, the subpoena or deposition notice must contain (l) the time for the 
(2) the place ofthe deposition, (3) the name and address of each person or 

ization being examined, and (4) the method by which the deposition will be recorded. Rule 
1). The subpoena's or notice's other contents will depend upon the deposition's nature. 

A. Individual Testifying On Own Behalf: Generally, witnesses are called to testifY on their 
own behalf. 30(b )(1 ). Thus, their testimony only reflects their own beliefs. This is the 
default. An attorney may later argue that the witness' statements should be considered party 
admissions under FRE 801 ( d)(2), however, the deposition of an individual is not­
inherently - the deposition of a corporation or organization, regardless of the person's role in 
the organization. 
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. . 

1. Procedure: The deposition notice need not contain any further information. 

2. Personal Knowledge: A witness testifYing on her own behalf testifies only from 
personal knowledge. Harris v. Koenig, 271 F.R.D. 356,368 (D.D.C. 2010). 

B. Individual Testifying On Behalf Of A Corporation Or Entity: A party may depose a 
corporation (or other organization) through two methods: 30(b )(I) and 30(b )( 6). 

1. 30(b)(l) Depositions: A party noticing or subpoenaing a dep "tion may name a 
corporate employee, by name or position, as the de~nent. R ~O(b)(\\); Moore v. 
Pyrotech Corp., 137 F.R.D. 356,357 (D. Kan. 199l)'t~~ing G·.W:,Jrod4~ts Corp. v. Gee, 
115 F.R.D. 67, 68 (D.Mass. 1987). If the named emplci is a 'lir.""ecto rf;~officer, or 
managing agent ofthe corporation, the employee wil ' ~"~ardfdi!as~tife corporation's 
represent~tive. Id; see also FRCP 32(a)(~A~ emplo-, e ~~o<i~~t an officer, director, 
or managmg agent, and who has not been designated 6. a c~'rporat10n under Rule 
30(b)(6) is treated as a nonparty. Satisfaction Services ~ England, LLC v. 
Satisfaction Services FLC, Inc., 2011 WL 2297 2 . . Ia. 2011) (citing 8A Wright 
et al., Federal Practice and Procedure: · il ). 

a. Benefits: Depositions und 
corporation is a party, the 
party for any purpose. FRG ' 

b. 

t notice the deposition of a corporation by a particular person 
1cer, director or managing agent. The depositions of non- managing 

servants of a corporate party must be subpoenaed as individuals. GTE 
Corp. v. Gee, 115 F.R.D. 67, 69 (D.Mass. 1987). 

~~llrL~=o~s.:..:it;.:.:io~n~s: Depositions may be taken of the organization, wherein the 
org1ilrii.zation designates the individual(s) who will testifY on the organization's behalf. 
FRCP 30(b)(6). Under FRCP, counsel properly prepares the witness/representative to 
testifY with the full range of information available within the organization- often well 
beyond personal knowledge. 

a. Procedure: The 30(b)(6) notice must describe with reasonable particularity the 
matters upon which examination is requested. A generic Rule 30(b)(6) notice does 
not meet this standard. Kalis v. Colgate-Palmolive Co., 231 F.3d 1049, 1058 (7th 
Cir. 2000). 

b. Overbroad 30(b)(6) Notice: Courts will not enforce an overbroad 30(b)(6) notice, 
which subjects the noticed party to an impossible task. Reed v. Bennett, 193 F.R.D. 
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689, 692 (D.Kan. 2000). To avoid liability, the noticed party must designate persons 
to testifY regarding the areas listed in the notice. !d. Where the deposition's 
defendant cannot identifY the expected boundaries, compliance is not possible.Jd. 
Thus, a notice requesting testimony on "any matters relevant to this case" does not 
meet the "reasonable particularity" requirement. Alexander v. Federal Bureau of 
Investigation, 188 F.R.D. I I I, I 14 (D.D.C. 1998). 

V. Sufficiency Of Notice: A deposition notice must be sufficient to be enforceable. 

A. Actual Notice: That opposing counsel has actual know dge of il<.'. .ositid~ does not relieve 

B. 

a party from the requirement of giving plaintiff "reasona , 'le notic. riti_J1~ ·" Lauson v. 
Stop-N-Go Foods, Inc. , 133 F.R.D. 92,94 (W.D. N.Y. 19 (t. Wn .. ,. ot•.2~~ may be 
dispensed with only in the most unusual eire mstances. fi.': ·- · g ({.~H/P'{JCking Company, 
Inc. v. Doskocil Companies, Inc., 126 F.R.D. ·(i62, 678 1.9.-8' , and F.A.A. v. Landy, 
705 F.2d 624, 634 (2d Cir. I 983)). 

1. Avoiding Notice Requirement: Jf a paqy seek 

2. 

must apply to the court for an appropriate·. r 
" F.R.D. 92, 94 (W.O. N.Y. 1990). .. 

Penalti&For Failing To Give Notice: The court may prevent use of deposition transcripts at 
trial if the deposition was not properly noticed. Howard v. Everex Systems, Inc., 228 F.3d 
I 057, I 067 (9th Cir. 2000); Lauson, 133 F.R.D. at 94. 

VI. Subpoenas: Subpoenas are necessary to command appearance at a deposition by non-party 
witnesses. 

A. Subpoenas Create Jurisdiction: The court acquires jurisdiction over non-parties during 
discovery when a subpoena is issued and served upon the person . Cuthbertson v. Excel 
Industries, Inc., 179 F.R.D. 599, 602 (D. Kan. 1998). The court will not have jurisdiction to 
compel answers or sanction non-party witnesses absent a subpoena. !d. 
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1. Subpoena Must Issue From Proper Court: The FRCP are designed to ensure that 
district courts control depositions involving nonparties located in their districts. A 
subpoena to depose a nonparty witness must issue from the court for the district where 
the deposition will be taken. US ex ref. Pogue v. Diabetes Treatment Centers of 
America, Inc., 444 F.3d 462, 468 (61h Cir. 2006) (citing FRCP 45(a)(2)(B)-(C)). 

2. Enforcement Of Out-Of-District Subpoena: Disputes arising over non-party 
subpoenas are decided by the court that issued the subpoena. !d. See FRCP 45(a)(2)(B). 
The power to quash or modifY the subpoena likewise resides "th the issuing court. See 
FRCP 45(c)(3)(A). There is case law, however, thaf_:supports , urt's ~\lthority to 
transfer a discovery motion to the district where the derlyin ati cW is pending. See 
In re Digital Equip. Corp. , 949 F.2d 228, 231 (8th Cir 91); . by vf}Yngersoll-Rand 
Co., 2011 WL 1118613, 4 (W.D.N.Y.). "'"~ 'i. 1·'~7.,f"f.~.· 

1t"¥. ~ ,::·· 

B. Method Of Service: A party properly serves a subpoena 
subpoena to the proposed witness. FRCP 45(b)(l) he co . 
permissible service: 

1. 

2. 

,\f- .. ~ r; 
"d~livering a copy" of the 

ate split as to what constitutes 
d: 

Cor oration: When serving a subpoena, there is no distinction between 
individuals, corporations, or other legal entities. "It is a good idea in that case (service of a 
subpoena duces tecum on a corporation) to have the subpoena delivered to a person who 

. uld be served with a summons in the corporate (or other entity's) behalf, such as an officer 
or managing agent (see Rule 4[d][3]), which will clarify that the subpoena has reached 
someone of responsibility. Serving a person in some menial position in the corporate 
employ, while it may work, reduces the prospect of a contempt punishment for disobedience 
if the corporation should claim that it never got notice." 

D. Tendering Fees And Travel Expenses: Most parties must tender expected travel costs and 
witness fees along with any subpoena. FRCP 45(b )(l ). The rules, however, expressly 
exclude the United States and its agencies from this requirement. FRCP 45(b)( I). 
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E. Limits On Travel: To comply with a subpoena, a nonparty witness cannot be compelled to 
travel more than 100 miles from where the witness resides, is employed, or regu larly 
transacts business in person. In re Hoffmann-La Roche Inc., 587 F.3d 1333, 1337 (Fed. Cir. 
2009); FRCP 45(c)(3)(A)(ii). 

VII. Errors Noticing The Deposition: For errors and irregularities regarding deposition notices, 
parties must provide written objection promptly after receiving the defective notice. FRCP 
32( d)( I). "This rule essentially requires that notice defects be pointed out promptly in order to 
give the erring party an opportunity to correct the mistake." Bobrosky ,v. Vickers, 170 F.R.D. 

\· 'J.'r 

41 I, 4 I 5 (W.D.Vir. I 997)(citing Brown Badgett v. Jennin '"" 842 F.2d 8 9, 902 (6th Cir. 1988)). \1. .( 
' . ~ . .. ~ ··, 

A. No Notice Means No Waiver: It is impossible to serve a ·tten olr~tion)o a defective 
notice if, in fact, no notice at all is provided. Brown Ba -nc. v. , ~nnfiigs, 842 F.2d 899, 
902 (6th Cir. 1988). Some notice must be giv~n before aK~ objecti.gns can be deemed to be 
waived. Id If notice is not provided, an adversary's rights ·- attend the deposition and cross-
examine the witness are completely compromised , d the os tion may be excluded. Id 

B. the production of 
e failure to object in writing 

1. o dion: A timely objection allows production issues to be 
re,sG ved b . epa :Ies;or the court before the deposition, avoiding the need for a 

depl!li t'Q · hould documents withheld later be deemed discoverable. See 
L lferan Hospitals, 127 F.R.D. 166, I68 (D. Alaska 1989)(failure to object 

_e d to "unnecessary expense and inconvenience to the parties"); Oneida, 
'ed States, 43 Fed.Cl. 611 , 616 (Fed.Cl. 1999). 

J,lure tend: The failure to attend a deposition is sanctionable. Courts routinely award 
nctions for a failure to appear at a properly-noticed deposition. See Billips v. NC Benco Steel, 

nc., 2011 WL 3444161 , at *6 (W.D.N.C.) (awarding sanctions pursuant to FRCP 30(d)(2) 
- e either plaintiff appeared at his examination and contrary to the rules failed to proceed, or 

he failed to appear); Miles v. Elliot, 2011 WL 857320, at *8 (E.D.Pa.) (awarding sanctions 
pursuant to FRCP 30(d)(2) where designee failed to appear for his properly-noticed deposition) . 
The failure to obey a subpoena "without adequate excuse . . . may be deemed a contempt of the 
Court from which the subpoena issued." FRCP 45(e). Even when there is notice that the witness 
won't attend, sanctions may be awarded. FT C v. Dalbey , 20I I WL 6413819, 2 (D.Colo.). 
Extremely late notice is still grounds for sanctions. 
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Notes: 

A. Must Seek Protective Order: A party cannot unilaterally decide not to attend, but- if an 
agreement can't be reached with the noticing party - must file for a protective order, to stay 
the deposition. Hoffman v. United Parcel Service, Inc., 206 F.R.D. 506, 508 (D.Kan. 2002). 

--------------------------------------------------------------------
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[B2] LOCATING THE DEPOSITION 

QUICK RULE: The party taking the deposition may unilaterally choose the place for 
deposing an opposing party. Non-party witnesses must be deposed 
within I 00 miles of their home or work. 

DISCUSSION: 

I. 

A. Deposition Location- Plaintiff · Witness: Generally, the defendant may depose the 
plaintiff in the foru.m district, as pi~ ' tifi:1ias consented to participating in proceedings there. 
In re Outsidewall Ti ~ Litig., 267 F.R> 466, 71 (E.D.Va. 2010); United States v. Rock 
Springs Vista Deve!p · nt, I 6 F.R.D. 603, 60¥ (D. Nevada 1999). There is, however, "no 
absolute rule as to tH · fthe depesiti'Qri of a nonresident plaintiff." Id. 

1. The presumption on forum depositions for plaintiff wanes 
litigating in his choice of forum as a consequence of a 

d "e dant's , cce otion to transfer venue. Scooter Store, Inc. v. Spinlife.com, 
L ~, · 011 · ·, · , ~8765, 2-3 (S.D.Ohio). "Ifplaintiffhas sued in a court far distant 
fro cause the transactions in question occurred in that district, and a suit 

ould probably have been transferred in any event, the usual rule 
requ]i ~, : ~~aintiffto come to the forum for his or her deposition seems inappropriate. 
~d , . the plaintiffhad no choice of forum to begin with, there seems very little 
reaser to give weight to the selection ofthe forum as against facts indicating that 
another place for taking the deposition would be more just." Id. (quoting 8A Wright, 
et al , Federal Practice & Procedure§ 2112 (3d ed. 2010)). 

2. Plaintiff May Seek To Move Deposition: To avoid an "in forum" deposition, 
plaintiff must show good cause for not being required to come to the district where 
the action is pending. Wright, et al, Federal Practice and Procedure § 2 I 12 (I 994)). 
See also Clem v. Allied Van Lines, 102 F.R.D. 938 (S.D.N.Y. 1984). As the party 
resisting in-forum discovery, the plaintiff must establish good cause for having her 
deposition taken in in another district. Dieng v. Hilton Grand Vacations Co. , LLC, 
20 II WL 1299695 (D.Nev.)(citing United States v. Rock Springs Vista, I 85 F.R.D. 
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603, 604 (Dist NV 1999)). Mere inconvenience or expense will not justify moving 
the plaintiff's deposition from the forum where the suit is pending. !d. 

B. Deposition Location - Defendant As Witness: Because a non-resident defendant 
ordinarily has no say in selecting a forum, the court will typically respect an individual 
defendant's preference for a deposition near her place of residence - as opposed to the 
judicial district in which the action is being litigated. In re Outsidewall Tire Litig., 267 
F.R.D. 466, 471 (E.D.Va. 2010); Steppe v. Cleverdon, 2007 WL 6831006, at *2 
(E.D.Ky.). Courts often honor this rule in the breach. Mill-Run TC]J:l s, Inc.-t;v. Khashoggi, 
124 F.R.D. 547, 550 (S.D.N.Y. 1989); Afram Export · . v. Metafll:lrgiki~flalyps , S.A., 
772F.2d 1358, 1365(7thCir.1985). ~\ ~ 

' ·'!I~ 
.~ 

1. Relevant Factors: Various factors may nersuade th .co , t ope :t;;Jth~· defendant's 
r~ \li'<~ ~- "'-~· 

2. 

deposition outside its home district. TurneJ; v. Prude · I fis:¥:'ii.l 119 F.R.D. 381, 383 
~ ~-

(M.D.N.C. 1988); Resolution Trust, 147 F.R.D. at 12 app,ca, 199 F.R.D. at 193. 

~ t¥~,.l~~ a. ~~~ 

b. 
c. 

d. 
e. 
f. 
g. 

For corpB.!i,..., e fendants that have not asserted claims 
le provides for depositions where the corporation is 

place of business. E.g. , Rapoca v. AMCI Export, 199 
a. 2001); Salter v. Upjohn Co., 593 F.2d 649, 651 (5th Cir. 
ington Nat'/ Bank, 2008 WL 2557596, at *3 (W.D. Mich.) . 

~~~~~~~~!!!.!::.!!·· Courts may reject the corporate situs rule when 
uires. Mapes v. Wellington Capital Group, 2008 WL 6244 71 , 4 
008)(citing Wright, Practice & Procedure § 2112). The party 

pos,mg an alternate location for the deposition has the burden of overcoming 
general presumption. See McDougal- Wilson v. Goodyear Tire, 232 F.R.D. 

246, 249 (E.D.N,C. 2005). 

b. Permissive Counter Claims: If a defendant files a permissive counterclaim, the 
court may order that the defendant-counterplaintiff be deposed at the place of 
trial. Chris-Craft Indus. Products, Inc. v. Kuraray Co. , Ltd. , 184 F.R.D. 605, 607 
(N.D. Ill. 1999). In considering such a request, the court will examine whether 
the deposition is in support of the original claim or the counterclaim. !d. 

C. Deposition Location: Third-Party Witnesses: Courts will quash or modify a subpoena if it 
requires a person who is not a party or an officer of a party to travel more than I 00 miles 
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from the place where that person resides, is employed or regularly transacts business in 
person. FRCP 45(c)(3)(A)(ii). 

D. Deposing Party Employees: The courts distinguish between a company's ordinary 
employees, and its directors, officers, and other high-level representatives. Archer 
Daniels Midland Co. v. Aon Risk Services, 187 F.R.D. 578, 587-88 (D. Minn. 1999). A 
party's directors, officers, and managing agents are subject to the same rule as the party 
itself. FRCP 45(c)(3)(A)(ii). Ordinary employees are subject to the general ru le that a 
deponent should be deposed near his or her residence, or princip'!!1e,!ace o( work. Metrex 
Research Corp. v. United States, 151 F.R.D. 122, 125 ; ' .Colo. I-9931 · 

~t ' ~ft :.,~. 

1. Foreign Employees: Parties may be required to pro '" · .or de~k!tion"'jn the United 
States their foreign-situated employees if I) the em~LbY~'*lare ~11sitlfred managing 
agents, (2) the witnesses' interests are identical to the\mtere:~ts .q,t'J:he corporate party, 
and (3) the corporate party has the authority to direct the. wlw esses to appear for 
deposition. See, e.g., In re Honda Am. Motor ~-, 168 E~\\_q: 535, 540 (D.Md. 
1996). "The ' paramount test' is whether the indi "dual c,;;tn oe expected to identify 
with the corporation's interests as opposed-to an~ ers~'s . " Jd Under such 
circumstances, resort to the Hague c nventmnfor foreign deposition (see below) 
may not be necessary. 

In Choosin De osition Location: A court has broad and substantial 
dis etion t ~, - er: ·ine the appropriate time and place for the examination and whether any 
speci I cond' . o' s ould be attached. Armsey v. Medshares Mgmt. Serv., Inc., 184 F.R.D. 

, 5 · '. (W ' .Va. 1998); Asea, Inc. v. Southern Pac. Transp. Co., 669 F.2d 1242, 1248 
h Cir. I9 8try ; In re Standard Metals Corp., 817 F.2d 625, 628 (I Oth Cir. 1987); Botkin v. 
negal Mut. Ins. Co., 2011 WL 2447939, 8 (W.D.Va.). The Court may order a defendant 

f . ppear for its deposition in the forum where the litigation is based under certain 
cire._Jnstances. E.g., Resolution Trust, 147 F.R.D. at 127 (citing Turner v. Prudential Ins. 
Co., 119 F.R.D. 381,383 (M.D.N.C.1988)); Rapoca Energy, 199 F.R.D. at 193 (citing 
Armsey v. Medshares Mgmt. Serv. , Inc., 184 F.R.D. 569 (W.D.Va. 1998)). 

III. Taking Depositions In Foreign Countries: Discovery taking place within the borders of 
any other country is subject to the rules governing such discovery. It is vital to review what 
discovery is permitted - if any - before seeking discovery abroad, as the rules vary by 
country and some are subject to local criminal prosecution for violation. In re Vitamins 
Antitrust Litigation, 120 F.Supp.2d 45, 55 (D.D.C. 2000). Depositions may be taken in 
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IV. 

foreign countries, ( 1) pursuant to an applicable treaty or convention, such as the Hague 
Convention on the Taking of Evidence, (2) under a letter of request, whether or not 
captioned as a letter rogatory, (3) on notice before a person authorized to administer oaths in 
the place where the examination is to be held, or (4) before a person commissioned by the 
court to administer oaths and take testimony. FRCP 28(b); Recaro North America, Inc. v. 
Holmbergs Childsafety Co. Ltd. , 2011 WL 5864727, 1 (E.D.Mich.). 

A. Discovery In Non-Hague Countries: For discovery in countries not parties to the 
Hague convention on Evidence, Courts must consider and apply fh~, generql principles of 
comity and territorial preferences as expressed in inter · tiona! trea 'ies and ~ aws. In re 

. . \;~' 1? -t~ 
Vztamms, 120 F.Supp.2d 45, 55 (D.D.C. 2000). , ~ 

Hague Convention: "The Hague Evidence Convention serv~~~~ ~ alterha:ti~~ or 
'permissive' route to the federal Rules of Civil ,_ cedure fo!i~\he t · ·ing~M evidence abroad 
from litigants and third parties alike." Tulip Computers Jnt'l v. Vel Computer Corp., 

'"' 254 F.Supp.2d 469, 472 (D.Del. 2003) (citing Societe , ation . . United States District 
Court, 482 U.S . 522, (1987)). "The Convention allows~. dicia thorities in one signatory 
country to obtain evidence located in another sign tory ~~o~g:. : 'for use in judicial 
proceeding~, commen~ed or conte~plated.' " !d. r o,Jj{lg Ji:ig~e Evidence Co~vention, Art. 
1). The Umted States ts a contractmg state untler t FJague Evidence Convention. 

;> Exclusivity: The nonexclusivity of the Hague Evidence Convention procedures was at 
· · ~ue in Societe Nationale v .. US District Court, 482 U.S. 522 (1987), where the 

Supreme Court held that the Convention did not bar a district court, pursuant to the 
FRCP, from ordering a foreign litigant over which that court exercised personal 
jurisdiction to produce evidence located within the foreign litigant's own territory. The 
" language, history, and purposes" of the Hague Convention indicate "that it was not 
intended to prescribe the exclusive means by which American plaintiffs might obtain 
foreign evidence." !d. The Convention was intended as a permissive supplement, not a 
pre-emptive replacement, for other means of obtaining evidence located abroad. !d. 
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D. Methods Of Obtaining Evidence: There are three methods of taking evidence pursuant 
to the Convention: (1) by a Letter ofRequest or "letter rogatory" from a United States 
judicial authority to the competent authority in the foreign state, (2) by an American or 
foreign diplomatic or consular officer or agent after permission is obtained from the 
foreign state, and (3) by a private commissioner duly appointed by the foreign state. 
Pronova BioPharma Norge AS v. Teva Pharmaceuticals USA, Inc., 708 F.Supp.2d 450, 
452-453 (D.Del. 2010). 

1. Compulsion Of Evidence Through Letters Rogatory: Test_iiiJony and 
documentary or physical evidence may be compell~ using t~-':~1odel·, ~etter of 
Reque~t" provided in t~e Hague E;idence Co~venti?n._The cJ:rir t~e;JJ.S. 
transmIts the request with appropnate translatiOns directl,x to thei:~oreigll' central 

'~""" f. J:jx ~~~ 

authority. See Moore's Federal Practice, 3 , Section ~-8. f2[~J A:Jj:iC1e·'3 provides 
mandatory provisions concerning the cont.¢nt of the I€ er of1'eqtl'est. 

s· ~ 
·. ~-

a. Transmitting Request: The requesting co 
model letter of request and accompa ying 
translations, in duplicate, directly to f: ,e 

in the' · nited States transmits the 
";. :( J 

ents ana appropriate 
._-~rity. 

b. 

c. 

~r"if'=-~=-=::.;.;:oo=u""e=st: Upon receipt of a Letter of Request, which must provide 
ific - formation regarding the lawsuit and the information sought to be 

. ~d, the signatory state shall then apply the appropriate measure of 
ion as is customary for the execution of orders issued by the authorities 

ts own country. Individuals to whom a Letter of Request is directed have the 
t to refuse to give evidence to the extent they are protected by a privilege 

under either the law of the State of execution or the State of origin . 

e. Pre-Trial Discovery Of Documents: (A total hornets' nest) Most countries 
party to the Convention, with the exception ofthe Czech Republic, Israel, the 
Slovak Republic and the United States, made specific declarations objecting to 
the Article 23 provision on pre-trial discovery of documents. 

2. Depositions Of Willing Witnesses: Some countries allow depositions of willing 
witnesses only under specific conditions. www.martindale.com/products/intl law 
dir.html. 
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v. 

a. Arranging Consular Depositions: When a U.S. consular officer is needed to 
preside at the taking of a voluntary deposition at an American embassy or 
consulate scheduling depositions is done directly by United States embassies and 
consulates at a time and date mutually convenience to the participants and the 
consular officer. The consular officer generally administers the oaths to the 
witnesses, court reporter and interpreter and withdraws, subject to recall. The 
actual questions are posed by the attorneys. See 22 C.F.R. 92.56, consular 
officers will comply with special instructions which accompany the request for 
deposition on notice or commission. Requesting counselnmst make 
arrangements with the witness to insure his or ~, appear fi"" _, for the deposition. 

"" -~ 
~;. 

b. proyides for the 
. ositlf s;t,itioer 
~-Oate, only Finland 
rt appointed 

E. Invoking The Hague Convention: A party application of the Hague 
Evidence Convention procedures rather t persuade the trial court of 
the necessity of proceeding pursu to idence Convention. Valois of Am., 
Inc. v. Risdon Corp. , 183 F.R.D. n. 1997). That burden is not great as 
the Convention procedures are av . r they will facilitate the gathering of 
evidence by the rn~ns authorized i vention. Pronova BioPharma Norge AS v. 
Teva Pharmaceut~'l U. .. SA, J~c. , 70 p d 450,452-453 (D.Del. 2010). Typical 

f fact w at the target e discovery is not a party, have not 
e , .sel \{~.$ to discov.,e e citizens of a Hague Convention 
t ·. · .· ~ subject to the court's jurisdiction. See Tulip Computers 
d 474. 

VI. Practice Points: Counsel selecting a deposition site should ensure access to a speakerphone, so 
that the parties may call judge or magistrate should this become necessary. It can often be 
advantageous to depose third parties or experts at their offices or places of employment. This 
permits the noticing attorney to obtain documents or materials discussed during the deposition. 
For exarnple, if an expert refers to a treatise that he used, he may have a copy in his office. 

Notes: ______________________________________________________________________ __ 
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[B3] WHEN THE DEPOSITION SHOULD TAKE PLACE 

QUICK RULE: A party may depose a witness after the discovery conference, or 
earlier (1) by the court 's leave, (2) by the parties ' stipulation, or (3) 
if the witness is leaving the United States before the discovery 
conference. The party seeking a deposition must give the opposing 
party and the witness "reasonable notice." FRCP 30(b)(J). 

~c\ ~ 

DISCUSSION: \. '·-~ ... 
. '~~ :? ~--!!' -·~ 

I. Depositions Must Wait Until Discovery Opens: Generally, \\\Ht{.r),>the cli$e.~r:~uires initial 
disclosures under FRCP 26(f), discovery may not lJf_gin before he' · ;?tt)~have held their initia l 
conference. FRCP 26(d)(l) . The rules provide three possible a .ru~~Jor'beginning discovery 
before a required Rule 26(f) discovery conference. ~ "-, -~~ 

;.f~¥;;·· 

~ "''' 
A. .itiiess to leave the United States 

e discovery conference, the party 
out the court's leave. FRCP 

Rea eness I Good Cause Test Ma ·ori :A party seeking expedited discovery in 
qyiitl ce of a Rule 26(f) conference has the burden of showing good cause for the 

requested departure from usual discovery procedures. See Qwest Communications 
Intern., Inc. v. WorldQuest Networks, Inc., 213 F.R.D. 418,419 (D.Colo. 2003). 
"Although the rules do not say so, it is implicit that some showing of good cause shou ld 
be made to justify such an order." Alternative Energy Solutions, Ltd. v. Chico, 20 I I WL 
3880439, I (N.D.lnd.)(quoting 8 C. Wright, et al, Federal Practice and Procedure § 
2046.1, p. 592 (2d ed. 1994 ). Courts consider requests to expedite discovery based upon 
the entire record and the reasonableness ofthe request in light of all the surrounding 
circumstances. Merrill Lynch, Pierce, Fenner & Smith v. O'Connor, 194 F.R.D. 6 18, 623 
(N.D.IIl. 2000); Dimension Data v. NetStar-1, 226 F.R.D. 528,531 to 226 F.R.D. 528, 
532 (E.D.N.C. 2005) (rejecting expedited discovery because good cause not shown). 
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2. Injunctive Standard Test (Minority): Before expedited discovery, some courts 
require a showing similar to that involved in obtaining preliminary injunctions. 
Force)(, Inc. v. Technology Fusion, LLC, 2011 WL 2560110, 5 (E:D.Va.). This is 
based upon the conclusion that expedited discovery requests are routinely considered 
either during a court's consideration of motions for a preliminary injunction or 
temporary restraining order, or directly before such motions in order to prepare for a 
preliminary injunction argument. /d. This more rigid approach, which is in a 
shrinking minority, See St. Louis Group, Inc. v. Metals and Additives Corp., Inc., 
275 F.R.D. 236, 239 (S.D.Tex. 2011 ), considers four elements· ,J) irrep_arable injury, 
(2) some probability of success on the merits, (3) sorii'S.. connect o-;:,ti:between the 
expedited discovery and the avoidance ofthe irreparafrl~\injury, .m\ (4) ~~orne 
evidence that the injury that will result without expedit -~;qiscov~!~5?J.ifs greater 
than the injury that the defendant will suffeJ; ·fthe expeifll~~~liet is ';gtanted. Id. See 
also Notaro v. Koch, 95 F.R.D. 403, 405 (S. Ji .N.Y. 19 · '"i'-w.J1crafts, Inc. v. 
Aldrich, 148 F.R.D. 151 , 152 (E.D.N.C. 1993). 

II. Reasonable Notice: A party seeking to depose a erson 
notice" to every other party. FRCP 3 J )(I). The n no i :arty may choose to attend 
the deposition, and waive the requi~~ reasonable n bsent evidence that the parties 
and witnesses were given reasonaoJ.e written notrGes, 1 owever, the court has no authority to 
compel witnesses, including the pa., ·ies, to a d a · epositions. Pegoraro v. Marrero, 
2011 WL 5223652, 4 (S.D.N.Y.); ':tmdifor urn erto, 2011 WL 400013, 3 
(N.D. W.Va.) . The rules require a co to qu . modify any subpoena that "fails to allow 
a reasonable time to 9mply" or "subjects a Qer o · to undue burden." !ke-Ezunagu v. Deco, 
Inc., 2010 WL 482251 2 (D. ~d.) (q oti'n · FRCP 45(c)(3)(A)(i), (iv)) . ' ' A. ..Re, sonable Notice: In many districts, local rules define what 

. ·m a deposition. For example, in the District of Maryland, 
nable notice as 14 days. Templeton v. First Tennessee Bank, 
D.Md). The local rules for Kansas define reasonable notice as 

wood v. Kids "R" Us, 1998 WL 892667, * 1 (D.Kan.) (Citing 
ee also Eastern District of Virginia local rule 30(H) ("As a general 

days in advance of the contemplated taking of a deposition shall 
nable notice . . .. ") . 

. i Short Notice: Generally, when local rules don't define reasonable notice, courts 
have concluded that fewer than ten-days notice is unreasonable. 

Written notice was not reasonable, as it was served 30 hours prior to the close of 
discovery, making the 30(b)(6) deposition a practical impossibility. Lathon v. Wal­
Mart Stores East, LP, 2009 WL 1810006 (E.D.Va.). 

• Two-days notice is unreasonable. Stover v. Universal Moulded Products, 11 F.R.D. 90, 
91 (E.D.Pa. 1950); Lloyd v. Cessna Aircraft Co., 430 F.Supp. 25 , 26 (E.D.Tenn. 1976). 

• Three business-days notice unreasonable, especially for busy witnesses. United States v. 
Philip Morris Inc., 312 F.Supp.2d 27, 36 (D.D.C. 2004)(subpoena quashed) . 
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• Four business days were insufficient for an attorney and three VA employees to alter 
their schedules to attend the depositions. Brock:.vay v. Veterans Admin. Healthcare 
System, 2011 WL 1459592 (D.Conn.). 

• Six days is not reasonable notice. In re Stratosphere, 183 F.R.D. 684, 687 (D.C.Nev. 
1999); Great American Ins. v. McElwee Brothers, 2004 WL 574749, *4 (E.D.La.). 

• "Requiring individuals to appear for depositions two to three days before Thanksgiving 
on-at most-eight days notice does not provide these individH~)s with;,.' reasonable time 
to comply' with the subpoenas." Ike-Ezunagu v. Deco, 2010 W: ·· 8225111, 2 (D. Md.). 

'i"~ 

'~~ 

• Sixteen depositions in ten cities on the same date, serv . fon;i:trial not 
~f •• ~ .. : 

"reasonable notice." Mims v. Central Manufacturers' .. , .2tl''56, 59 (5th Cir. 

1~~- \ ' ~ 

C. Permitting Short Notice: In determining reasonable ~notice, c0J s may consider actual 
rather than only written notice. Ranger Transp,."' Inc. v · . 1-!§fart Stores, 903 F.2d 1185, 
1188 n. 6 (8th Cir. 1990) (partie ftlceived two d%:S litteN'tllotice of depositions, the 
attorneys had received informaL o Ice eigh daysieadier and therefore such notice was 
reaso nab I e.). 
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[B4] HOW MANY DEPOSITIONS MAY TAKE PLACE 

QUICK RULE: If a party or related parties wish to take more than ten depositions in 
a case, they must seek the court 's permission, or get consent from the 
other parties. FRCP 30(a)(2){A){i). 

DISCUSSION: 

I. Ten Deposition Limit: The rules presumptively cap the nun:l,Ger of de ions;~n a case at 
ten, FRCP 30(a}(2)(A)(i), whi.Ie giving the trial.courts br.oad : ut?ority ~~crea~~ this 
number dependmg upon the c1rcumstan~es . . um~ers~/ Czty St} m~~· Retme4• I 04 
F.Supp.2d 334, 342 (S.D.N.Y. 2000); Rztchze Rzsk~Lznked Stra e lf!S v. q'i ventty, 273 F.R.D. 
367, 371 (S.D.N.Y. 2010). The ten-deposition limi capplies to , )1at t~'t;f.dvisory Committee 

II. 

Notes call a "side." Local rules can alter the number ofpresum .:i:v · positions. 
~· . 

Cou , rder: Absent stipulation, a party seeking more than ten depositions must obtain the 
court's permission before exceeding that limit. Advanced Sterilization Products v. Jacob, 
190 F.R.D. 284,286 (D. Mass. 2000). Courts have discretion regarding whether to permit 
dditional depositions. Ranio/a v. Bratton, 243 F.3d 610, 628 (2d Cir. 2001); see also Bell v. 
ow/er, 99 F.3d 262, 271 (8th Cir. 1996) (District court did not abuse its discretion by 

denying motion to take additional depositions). 

1. Applicable Legal Standard: If a party seeks leave to take additional depositions 
without the consent of the other party, "the court must grant leave to the extent 
consistent with Rule 26(b)(2)." Byrd v. District of Columbia, 259 F.R.D. I, 4 (D.D.C. 
2009). The rules provide several discretionary factors to be weighed in imposing the ten­
deposition limit. Raniola v. Bratton, 243 F.3d 610, 628 (2d Cir. 200 I). Specifically, the 
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2. 

depositions will be allowed unless (i) the discovery sought is unreasonably cumulative 
or duplicative, or can be obtained from some other source that is more convenient, less 
burdensome, or less expensive; (ii) the party seeking discovery has had ample 
opportunity to obtain the information by discovery in the action; or (iii) the burden or 
expense of the proposed discovery outweighs its likely benefit, considering the needs of 
the case, the amount in controversy, the parties' resources, the importance of the issues at 
stake in the action, and the importance of the discovery in resolving the issues. FRCP 
26(b)(2). More than ten depositions per side must be justified under the "benefits v. 
burdens" approach ofRule 26(b)(2). Martinez v. California, 20 · WL ~,101359, 2 
(E.D.Cal.)(citing FRCP 30(a)(2) Advisory Notes (I ). i 

*~ 

a. Necessary Showing: Generally, a party seeking to 
of depositions must make a "particularized showin 
necessary." Daniels Midland Co. v. Aon>~Risk Servi 
1999); Barrow v. Greenville, 202 F.R.D. 480 (N.D. 
exceeding the deposition limit where asserti&"n of rei 

b. 

~:;.o;;.;;.:-=:~=-::;~===-=:=-~=iies~G!':'l.Jif;i ==:'""': Courts have differed greatly as to what 
ary to Qbtain actoitiional depositions. 

a. me, ts: Courts may require the party seeking additional 
·~aust the allotted ten depositions, or to identifY the names 

ponents. See Whittingham v. Amherst College, 163 F.R.D. 
95)(Must show necessity to take extra depositions). The party 

itwnal depositions may need to specify who is to be deposed and 
y their testimony is necessary. See San Francisco Health Plan v. 

n Corp., 264 F.R.D. 20,21 (D.Mass. 2010) 

fficult Standard: Some courts are extremely reluctant to permit additional 
~~positions, viewing them as a burden upon the witnesses. 

i. Justifications: Some courts require that, before obtaining additional 
depositions, the requesting party must justify each deposition previously 
taken without leave of court. AIG v. O'Neill, 2010 WL 4116555, 16 
(S.D.Fla.)(citing Mazur v. Lampert, 2007 WL 676096 (S.D.Fla.). Requiring 
the party to justifY prior depositions precludes the possibility that a party 
could circumvent the depositions cap by exhausting the maximum allotted 
number to take those that she could not justify under Rule 26(b )(2) standards, 
and then seeking leave to exceed the limit to take depositions that she could 
substantiate. Barrow v. Greenville, 202 F .R.D. 480, 483 (N .D.Tex. 200 I). 

AILA Doc. No. 17013132. (Posted 1/31/17)



B4- 31 Planni ng 

c. 

Planning I B4 - 3 

ii. Not Entitled To Depose All Knowledgeable People: "The mere fact that 
many individuals may have discoverable information does not necessarily 
entitle a party to depose each such individual." Dixon v. Certainteed Corp., 
164 F.R.D. 685, 692 (D.Kan. 1996). Simply because more than ten witnesses 
have relevant knowledge does not, alone, justify a party to exceed the 
deposition limit. Olivia Marie v. Travelers Cas., 2011 WL 6739400,2 
(E.D.Mich.) . "Although a witness might have discoverable information, a 
party is not always entitled to depose that individual." Snoussi v. Bivona, 
2011 ~L 6761068, I (E.D.N.Y.)(quoting C.~. T. C v. C@t!l_,modi~_l~v. , 2005 
U.S. D1st. LEXIS 27454, at *2 (S.D.N.Y.)). ' 'if.ne numl5~r of pote t1al 
witnesses does not justify deposing every one. Nil~ny offu~ rna,] duplicate 
each other's testimony." In re At Home, 2005 WL~89976,. 1, 3 (~~D.Cal.). 

iii. Not Entitled To Depose All Trial · ··itnesses: ;~bm to u~s·:::· held that 
the fact that a party may "have to face trial witne~ses and declarants without 
having first deposed them does not amount.to a ~~f~larized showing [for 
exceeding the lim_itation on the number of~e~~itrons] as contemplated by -
the FRCP." Dommguez . Schwarz · n 20'1 ~WL 3341038, 8 
(N.D.Cal.)(quoting Finazzo v. ~. - :- lines, 2007 WL 1425241, at *3 
(D.Haw.). These b ij tlecisions i . e purpose behind the FRCP. [ed.] 

Fewer Th en n some cases the ten-per-side limit should be reduced. American 
Ge~al v. E.if. i:JJ; ; 20 I 0 WL 5477716, 1 -2 (N.D.Iowa)(quoting FRCP 30 Advisory Notes 
199 ~ · To lmit depositions to fewer than ten, a party must obtain a protective order under 
> le 2 (:9.1!{-Q)(C) . Structural Group, Inc. v. Liberty Mut. Ins. Co., 2008 WL 4616843, 6 

.D.Pa.)(denying a protective order limiting the total number of depositions to three per 
' ide). A " party wishing to obtain an order of protection over discovery material must 
de onstrate that ' good cause' exists for the order of protection." Pansy v. Borough of 
Stroudsburg, 23 F.3d 772, 786 (3d Cir. 1994). "Broad allegations of harm, unsubstantiated 
by specific examples or articulated reasoning," do not support a showing of good cause. !d. 
(quoting Cipollone v. Liggett Group, 785 F.2d 1108, 1121 (3d Cir. 1986)). 

IV. Counting Depositions: 

A. Experts: It is unsettled whether the ten-deposition limit includes expert depositions. Expert 
depositions, addressed in FRCP 26(b)(4), could also be included in FRCP 30's broad 
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application to "any person." Neither cases nor commentary resolve this issue. Express One 
Intern., Inc. v. Sochata, 2001 WL 363073, *3 (N.D.Tex.). 

1. Experts Not Counted: Several courts have held that expert witness depositions do not 
count towards the ten per-side deposition limit of Rule 30(a)(2)(A)(i). Rayco Mfg. , Inc. 
v. Deutz Corp., 2010 WL 183866, at* 3 (N.D.Ohio); see also Royal Bahamian Ass'n, 
Inc. v. QBE Ins. Corp., 2010 WL 3003914, 1 (S.D.Fla.). "A party may depose any 
person who has been identified as an expert whose opinions may be presented at trial." 
FRCP 26(b)(4)(A). This would remove experts from the ten-d sitiomlimit, as any 
expert may be deposed- even if eleven are identified-:, ~ 

~ i:}j. 11 
•·l. ~. 

2. Experts Counted: Some courts apply the ten-depositio:1imit to ?:: o<~.ert~~ Stating that 
"Expert depositions may or may not be sub~vmed in R!We ;a. ( ~~_'s"brgad reference 
to ' any person,"' the court in Presidio Com~nents v. ·'e n n-'Technica/, 2009 WL 
861733, 4 (S .D.Cal.), allowed additional depositions for.exp({iitS but not before a full 

~~ !·· 

analysis. In Powell v. Texvans, Inc. , 2011 WL I 88~50, 3~.:J~·ev . ) , the court held 
that "Plaintiffs may depose two of Defendants' thr: · e;gestgna ed expert witnesses." 

"'~~ ~~.ill 

B. 30(b)(6) Depositions: When c mg depqsition , a;:ao(b)(6) deposition is counted as a 
single deposition, regardless o e number t> witnesses designated. State Farm v. New 

I!; 

Horizon!, 254 F.R.D. 227, 234 35 (E. ID~ a. '1;aq&)(citing Advisory Notes) ; Sabre v. 
First Dominion, 200 I WL 159 4, * I (g·. ' .N.Y. ; Wright, eta! Federal Practice & 
Procedure § 2104 (2d ed. 1994) his li § logical, as large corporations with large 
and complex do t . on " from multiple officers and custodians to 
provide comprehensive tesf any re ing all matters "known or reasonably available 

te Fli m Mutual Auto. Ins. Co. v. New Horizon!, Inc., 254 F.R.D. 
~ 

08~ A contrary rule would place an unfair constraint on the 
o eB to parties needing to conduct Rule 30(b )( 6) depositions. 

rview is not a deposition. US. ex re f. Block v. Del Campo, 
.b. Il l.). 

Es De ositions: The rule is not clear as to whether the ten-deposition limit 
!P ~ne esse depositions. Marmelshtein v. City of Southfield, 20 I 0 WL 
, 2 (E.D. Mich.). In Rayco Mfg., Inc. v. Deutz Corp., 2010 WL 183 866 
· o), the court concluded, in dictum, that trial depositions are not subject to the 

ten-per-side deposition limits provided under FRCP 30(a)(2)(A) (i). In a different 
approach, the court in El Camino Res., Ltd. v. Huntington Nat'/ Bank, 2009 WL 1228680 
,W.O. Mich), recognized the distinction between discovery depositions and de bene esse 
depositions, yet still granted leave to depose the witness under Federal Rule of Civil 
Procedure 30(a)(2)(B), recognizing that leave of court was necessary because the 
proposed witness was incarcerated in prison. !d. at *I , 6. 

E. Written Questions: Depositions on written questions count toward the ten-deposition limit. 
Wright, et a!, Federal Practice & Procedure Civi I 2d, § 2104 (2d ed. 1994 ). 
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[BS] RE-DEPOSING THE SAME WITNESS 

QUICK RULE: Absent stipulation, leave of the court is generally required to re­
depose an individual. Rule 30(a)(2)(A)(ii). Courts are split as to 
whether this applies to corporate witnesses. 

DISCUSSION: 

I. Leave Of Court Reg uired For Deposition: Absent stipulati,0 , a pa~'must oB)tain the 
court's permission before a witness can be deposed a second fi~e in thr~,~%ne c~e. Burdick 
v. Union Sec. Ins. Co., 2008 WL 5102851 , 2 -3 (C.D.Cal.)(citing f.,RCP · O(a)(2Jt A)(i i)); 
Wright, eta!, Federal Practice & Procedure § 210 ). Under die ruJ.e,, th~court;s permission 
is necessary if " the deponent has already been deposed in the se."· ·. t B~dsn ' t say that the 
requesting party has to have been the party that took the first de ositi~n. Presidio v. 
American Technical, 2009 WL 861733, 4 (S.D.Cal.). .. ·.1' 

'•'t)>' 

1. 

.~ osition: The distinction between a recess and a completed 
oe sliced very thin. See Morningware, Inc. v. Hearthware Home 

du · , ., 2011 WL 6753994, 3 (N.D.Ill.) (deposition halted with the 
wl '·age that the party would not be able to depose witness again absent a 

. · ·, -·rder). In Lewis v. United States, 2004 WL 3254734, *2 (W.D.Tenn.), 
. · unsel noted on the record that they wanted to continue the deposition at a later 

·· .. •te because it was discovered during the deposition that certain documents had 
not been produced. Court viewed second day of deposition as a continuation of 
the initial deposition. 

Extending First Deposition's Length v. Seeking Second Deposition : The same 
showing that may be sufficient for obtaining an extension to the presumed seven­
hour deposition time limit may be sufficient to support an order for a second 
deposition. See Kress v. Price Waterhouse Coopers, 2011 WL 524 1852 (E.D.Cal.). 

B. De Benne Esse Depositions: De Benne Esse depositions are not exempt from the 
requirement regarding re-depositions. Landis v. Galarneau, 20 I 0 WL 446445 
(E.D.Mich.); Marmelshtein v. City of Southfield, 2010 WL 4226667, 2 (E.D. Mich.). The 
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need for a de benne esse deposition- to preserve testimony and bring it to court- may 
serve as the necessary showing to obtain court permission. See Landis v. Galarneau, 
2010 WL 446445 (E.D.Mich.). 

C. Rule 30{B)(6) Depositions May Be Subject To Re-Deposition Rule: Courts disagree 
as to whether the leave requirement for second depositions applies if a party seeks a 
second Rule 30(b) (6) deposition of a previously deposed, corporate party. The rules are 
silent on the relationship between Rule 30(a)(2)(A)(ii) and Rule 30(b)(6). 

1. 

2. 

ttextu • .e olt: "There is nothing in the text, history, or purpose of Rule 30 
tlfat su ~ o"Pt's"'the conclusion that 'for purposes of the prior judicial approval 

ent for successive depositions, Rule 30(b)(6) depositions should be 
~~~ ifferently from depositions of individuals." In re Sulfuric Acid, 2005 WL 
1~94 1 05 at *3; Ameristar Jet v. Signal Composites, Inc., 244 F.3d 189, 192 (I st 

~~r. 200 I) (affirming di-strict court's decision to quash deposition subpoena and 
to issue protective order vis-a-vis non-defendant corporation because successive 
Rule 30(b )(6) deposition subpoena issued without leave of court was invalid). 

b. Analysis: The latter view appears to be the better one. "This Court respectfully 
disagrees with the Court's ruling in Quality Aero Technology, and holds that 
leave of court is required before a party may take a second Rule 30(b )( 6) 
deposition of a corporation or other entity." Foreclosure Management Co. v. 
Asset Management, 2008 WL 3895474, 3 (D.Kan.). Taking serial depositions of 
a single corporation may be as costly and burdensome, if not more so, as serial 
depositions of an individual. State Farm v. New Horizon!, Inc., 254 F.R.D. 227, 
234 -235 (E.D.Pa. 2008). In both cases, each new deposition requires time for 
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II. 

preparing, traveling, and providing testimony. !d. In addition, allowing for serial 
depositions, whether of an individual or organization, provides the deposing 
party with an unfair strategic advantage, offering it multiple bites at the apple, 
each time with better information than the last. Jd. In short, the unfairness that 
manifests under Rule 30(a)(2)(A)(i), justifYing an exception to the I 0-deposition 
limit, does not manifest under Rule 30(a)(2)(A) (ii). /d. 

C. Fact I Corporate Crossover: A witness already deposed as an individual may be re­
deposed when designated as 30(b)(6) witness even when the entit:x_.is a closely held 

v.·t ' . 

B. 

corporation. DHL Express v. Express Save, 2009 WL 34q'8,148 (S.q . F~f-)- :; 
·f. o>. .. 

ormation Available Elsewhere: The rules give the courts 
vew if it determines that the discovery sought is obtainable from 

'"'"~'N., 't>~ hrysler Corporation, 106 F.R.D. 364, 366 (D. R.I. 1985). 

nsid n: Has Par Wasted Past 0 ortunities: The court must limit 
iftll , party seeking the re-deposition has alr~ady had ample opportunity to 

. uested information during discovery. FRCP 26(b)(2)(C)(ii). When 
in with the first consideration, the tell-tale sign is that there was some other 

op :m}ity (perhaps the first deposition) to obtain the information, and the requesting 
party did not seize the day. See, Arugu v. City of Plantation, 2010 WL 2609394, (S .D. 
Fla.)(rejecting motion tore-depose where the witness was deposed to completion in the 
arne case, and finding that the plaintiffs "choice (or even his neglect) not to ask 

questions he could have asked" at the first deposition did not constitute good cause) . 

D. Fourth Consideration: Burden of Additional Discovery: The court must limit 
discovery if the burden· of the movant's request outweighs the proposed benefit of 
discovery. FRCP 26(b )(2)(C)(iii). To consider this, court should perform a cost I benefit 
analysis, including a consideration as to how the proposed depositions are relevant to the 
case. See, e.g. , Trentadue v. F.B.I., 572 F.3d 794, 808 (I Oth Cir. 2009) (denying a 
plaintiffs discovery request when the plaintiff failed to demonstrate the relevance of 
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proposed depositions); Re-depositions on tangential items not typically allowed. 
Kasperskiv. Village ofNew Haven, 2009 WL 1010916, 1 (E.D.Mich.). 

1. Further Considerations On Burden: In determining whether the burden or expense 
of the proposed discovery outweighs its likely benefit, a court should consider ".the 
needs of the case, the amount in controversy, the parties' resources, the importance of 
the issues at stake in the action, and the importance ofthe discovery in resolving the 
issues." York v. Tropic Air, Ltd., 2011 WL 5827299, 1 -2 (S.D.Tex.). 

> 
ti'!. ;~ 

E. Re-Depositions Generally Disfavored: Repeat depositi<tns are ndb ~',;ored\lexcept in 
certain circumstances, some of which include a long passag~,oftim ' ".th n w evidence, 

. or where an amended complaint has added new theories. G e;lmer iver 
Corporation, 130 F.R.D. 440,441 (N.D.Cal. 1 ~~0). "Cou ·· ~e al or repeat 
depositions," Dixonv. CertainteedCorp., 164 ~R.D. 685, ~- . . 1996), but courts 
must also "'be careful not to deprive a party of discovery th s ~~asonably necessary to 
afford a fair opportunity to develop and prepare the ~as . "' , J 'osure Mgmt. Co. v. 
Asset Mgmt. Holdings, LLC, 2008 WL 389547A, * 3 . a~) (quoting FRCP 26 
advisory comm.). 

1. Court Discretion: The Ru confer "con ide able discretion upon a district court to 

2. 

limit discovery, especially ~ ere th - , a ~ ~ ing discovery has already had 'ample 
opportunity' to obtain the i ught, and the burden ofthe proposed 
discovery outweighs its like g;more v. Penn Maritime, Inc. , 2007 WL 
101818, at* ; S.D.Tex.). 

1!1fer on what must be shown and by whom. In Cuthbertson 
1: 9 F.R.D. 599, 604-05 (D.Kan. 1998), the Court stated 
~not require a deponent to appear for a second deposition' 

fa need or good reason for doing so." See also Sentry 
tal., 164 F.R.D. 255 (D.Kan. 1996). In Christy v. 

'Pl Com'n, 160 F.R.D. 51, 53 (E.D. Penn. 1995), the Court 
d deposition because the opposing party had not shown good cause 

ould receive a protective order. 

New Facts: Good cause shown for second deposition when party did not obtain 
documents and relevant information necessary for deposition until after the first 
deposition was completed. Heller Healthcare Finance, Inc. v. Boyes, 2002 WL 1558337, 
* 1 (N.D.Tex.). 

2. Changed Claims: Good cause shown for second deposition when plaintiff amended 
complaint, witness had information regarding new claims, and plaintiff could not show 
that second deposition would be unduly burdensome or expensive. Collins v. 
International Dairy Queen, 189 F.R.D. 496,498 (M.D. Georgia 1999). 
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3. New Parties: "Good cause" for an order exists where new parties have been added, 
Christy v. Pennsylvania Turnpike , 160 F.R.D. 51 , 52-53 (E.D.Pa. 1995). When a 
party is added after depositions have already been taken, courts may order the prior 
deposition "reconvened" so that the new party is not prejudiced by their absence. 
Jansen v. Aaron Process Equipment Co., Inc., 207 F.3d 1001, 1004 (71

h Cir. 2000). 

4. New Information: Courts will typically reopen a deposition where there is new 
information on which a witness should be questioned. Ganci v. U S. Limousine 
Service, Ltd. , 2011 WL 4407461 , 2 (E.D.N .Y.). See Saleh v. A -~rJcan ~. S. Co., 2011 
WL 2214134, 1 (E.D.Mich .)(Allowing second depos'{t"on beca~ei'It is '&ndisputed 
that Plaintiff has undergone not just 'continued medicahreatmeilt '~but aaditional 
procedures including a surgery"). This may occur whe .ev.idenc~~s~~"~ontlicting 
with an already-deposed-witness ' s testimoqy,. See also ~Vin v. · 8Vfman, 2006 

5. 

6. 

WL 726680, at* 1-2 (D.Conn.); Chang v. Safe Horizo , 2 ~ .· , 1874965, at *2 
(S.D.N.Y.); Keck, 1997 WL 411931, at *2 (dep sition r - ened where affidavit 
provided evidence conflicting with witness testim ny)). 

aim: 'Good cause" for an order exists where new claims or defenses 
.,ha~e:=:a., -=ee-=-n-e_ ::-=dd:;;se=.:' ~." Collins v. Int'l Dairy Queen, 189 F.R.D. 496, 498 (M.D.Ga. 1999). 

•t'!?.£\9 Ul''?Ha,nce of a party's claim is changed, the court will typically allow a second 
dep . Yorkv. Union Pacific R. Co. , 2009 WL 3633827, I (D.Neb.). "Plaintiff 

· tl. •t disclose he was claiming an alleged hip injury during his first deposition, 
ic . was taken on January 21, 2008, despite the fact he was asked to identify all 

injuries that were at issue in the litigation. The first time plaintiff disclosed the injury 
was in April 2009, when he responded to Union Pacific's second set of 
interrogatories. Union Pacific is entitled to question plaintiff about this issue, and 
alternative methods of discovery are not a sufficient substitute in this case." /d. 

8. Changed Counsel: Court allowed original deposition to be reopened and completed 
(effectively a second deposition) when one defendant had new counsel and didn't 
have an opportunity to prepare for the plaintiff's deposition. E.E.O.C. v. Holmes & 
Holmes Indus., Inc., 2011 WL 6069306 (D.Utah). 
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9. Important Issues Not Yet Addressed In Deposition: Court may permit second 
deposition where several important issues re lated to the allegations remained to be 
addressed. Kress v. Price Waterhouse Coopers, 20 II WL 5241852 (E.D.Cal.). 
Practice point- in these circumstances, better approach is to keep the deposition 
open and seek additional time. 

10. Extensively Interrogated: Court refused to allow a second deposition when plaintiffs 
had already "extensively interrogated" the party to be re-deposed. Bonnie & Company 
Fashions, Inc. v. Bankers Trust Company, 945 F.Supp. 693, 73 3 (S .D.N.Y. I996). 
Another court refused to reopen a deposition because . e witn ·ad fairly answered the 
questions and counsel's improper objections did not sufi~antiaii\J~terr~pt or delay the 
deposition. Saye v. Old Hill Partners, Inc., 2004 WL I ' 4, *t'XR.~?pn . ) 

III. Penalty For Failure To Seek Permission: Failure to seek pe SI~p :"f:r.ore noticing are­
deposition undermines any possibility of enforcing the imprope epP,sition notice or 
subpoena. Failure to follow this rule may, alone, be the oasis fo ~J ing-a subsequent re­
deposition motion. See Bonnie & Co. Fashions, Inc. v. Bmzkers fl;rusi Co. , I70 F.R.D. I I I, 

IV. 

I 19 (S.D. N.Y. 1997). Some com1s tinely deny otio ·. s ee· ihg tore-depose a party for 
failure to comply with the rules. See nomed·Labs, ' .v. Alza Corp., 2 I I F.R.D. 237, 240 
(S.D.N.Y. 2002) (denying leave to~p -depose co~orat.ipn), Plifinans International Corp. v. 
IBJSchroderLeasing Corp. , 1996 L59I 2;~3 *2 ~JJil>.N .Y. 1996)). 

A. Objection Subject To Waiver: 
once the deposit'~n has begun. F 
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[B6] DEPONENT'S ATTORNEY IS LIKELY WITNESS 

QUICK RULE: Under the Model Rules of Professional Conduct, an attorney may 
represent a party in pre-:-trial discovery even if it is likely the attorney 
will testify at trial. 

DISCUSSION: 
. \ 

I. Depositions Of Opposing Counsel: Depositions of opposin'g~counsel·~ isfa~pred. United 
S~ates v. YonJ:ers Bd. ofEduc., 946 F:2d 180, 185 (2d C_ir. 199l~_. Courts··~"fle lee.~ ~f~uming 
tnal counsel tn the case before them mto subpoenaed Witnesses. ecause 09 offen It IS an effort 
to harass and intimidate and make trouble for a party by going:,_affer•the I i:'Yer!'Tucker v. 
Americcm Intern. Group, Inc., 2012 WL 314866, 13 {D.Conn .),;~Federal -eclurts have held that 
depositions of attorneys inherently constitute an invitation to harass tbe attorney and parties, and 
to disrupt and delay the case. West Peninsular Title Co. v. Palm ~~ch Cnty., 132 F.R.D. 30 I, 

II. 

302 (S.D.Fla. 1990). ·. ·- .. 

o aot as an advocate at a trial in which the lawyer is likely to be a 
e ·Pt where: 
ates to an uncontested issue; 

lates to the nature and value of legal services in the case; or 
of the lawyer would work substantial hardship on the client. 

ac as advocate in a trial in which another lawyer in the firm is likely 
be call a witness unless precluded from doing so by Rule 1.7 or Rule 1.9. See 
ken . American Intern. Group, Inc., 2012 WL 314866, 13 (D.Conn.). 

nt retation Of The Model Rule: The four concerns that animate the advocate-
~ss rule, at least when the attorney testifies for his client, have been summarized as 

follows: (I) the lawyer might appear to vouch for his own credibility; (2) the lawyer's 
testimony might place opposing counsel in a difficult position when she has to cross­
examine her lawyer-adversary and attempt to impeach his credibility; (3) some may fear 
that the testifying attorney is distorting the truth as a result of bias in favor of his client; 
and (4) when an individual assumes the role of advocate and witness both, the line 
between argument and evidence may be blurred and the jury confused. Murray v. Metro. 
Life Ins. Co., 583 F.3d 173, 178 (2d Cir. 2009); Parlin Funds LLC v. Gilliams, 2011 WL 
7004193, 15 (S .D.N.Y.). 

2. Model Rule's Application To Pre-Trial Proceedings: "[O]n its face [the Model Rule] 
does not apply to pretrial proceedings." Droste v. Julien, 4 77 F .3d 1030, I 036 (8th Cir. 
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2007); Williams v. Borden Chemical, Inc., 50 I F.Supp.2d 1219, 1221 (S.D.lowa 2007). 
The rule does not require the court to disqualify a lawyer from all pretrial activities, such 
as participating in strategy sessions, pretrial hearings or conferences, settlement 
conferences, or motions practice. Lowe v. Experian, 328 F.Supp.2d 1122, 1126 (D. 
Kans. 2004). This proposition may change when the pretrial activity includes obtaining 
evidence which, if admitted at trial, would reveal the attorney's dual role. World Youth 
Day v. Famous Artists Merchandising, 866 F.Supp. 1297, 1303 (D. Col. 1994). 

B. Possibility Of Conflict Not Enough : The mere possibility of a pot p~tial malpractice claim 
against an attorney does not result in automatic disqualifteation. S~ Eease ~. Rubacky, 987 
F.Supp. 406, 408 (E.D.Pa. 1997). Where claims against an ,~ttorne largely speculative 
and unlikely to be pursued, disqualification is not necessa ol. w, Li/ferty Mut. 
Group, 2011 WL 6085829, 3 (E.D.Pa.). ~ j .,:.~·:,. 

. ~ if~f 

II. ABA's Opinion: The ABA has held that a lawyer who anticipates t~'tifying as a witness on a 
contested issue at a trial may represent a party in discove ~ and ul .ecpre-trial proceedings 
provided the client consents after consultation and1J:he Ia · re on~bly believes that the 
representation will not be adversely ;t[~cted by the"' a_wy s ; nterest in the expected 
testimony. ABA Comm. on Ethics aho"Pro. ResponsibilitY, Informal Op. 89-1529. This opinion 
was based upon the Model Rules oF~ rofessional-K:ontluct, Rule 3.7. The Bar association, 
however stated that it would not be~ good pt~ctic - o an attorney to represent herself at her 
own deposition. See Ayus v. Total · nal Car nc., 2f8 F.Supp.2d 714, 718 (S.D. Tex. 1999). 

A. Examples: 

a. 

b. 

r m y fully participate in pretrial stage even though the lawyer will probably be 
w itness. United States V. Castellano , 610 F.Supp. 1359 (S.D.N.Y. 1985). 
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[Cl] WHO MAY ATTEND THE DEPOSITION 

QUICK RULE: Parties must seek a protective order to exclude someone from a 
deposition. FRCP 26(c)(J)(E). Courts require a showing of good 
cause, which exists when exclusion will help the questioner obtain 
clear and accurate answers from the witness. Courts split on whether 
a concern that the witnesses will "revise history" is good cause. 

:,, ·~.~~~. ~~ 

DISCUSSION: ~\· ~ ·;~- ·."'_.~.-. ·.·.S. 
\~,, :,;:. 

I. No Right To Limit Attendance At A Deposition: As a gene~abgr,oposifj_b~,:Pr?trial discovery 
must take place in public unless compelling reaso% exist ford . nyirig; t.pe;,JJubTic access to the 
proceedings. BCI Commc'n Sys., Inc. v. Bell Atlantf~m Sys. , IIW, I liF~R.D . I 54, 157 (N.D. 
Ala. I986). Accordingly, there is no right to limit attendance at a;deg~sition. "[D]eposition 
witnesses are not subject to sequestration as a matter of% 1Jrse." or/}s v. Circle K Stores, 185 
F.R.D. 223, 224 (M.D.N.C. I999). If attendance at'-'3 dep1.S1tjpn ·:s to be limited, it must come by 
an order from the court. Except "ung~~xceedingly\mu:rojr ci-rcumstances," courts will not close 
or limit attendance at a deposition. isor v. Spr. . .' . t/ n,itetlf 1997 WL 567923, at* I (D.Colo.). 

~· 

uestration: Even where circumstances suggest the potential for 
ation, the court may seek alternatives to barring attendance at the 

It . In Neely v. Ethicon Inc. , 200 I WL 36097430, I (E.D.Tex.), one party sought 
to preve t the other party's consultant from attending a deposition of the testifYing 
expert on the basis that the expert once worked for the consultant and was intimidated by 
him. The court rejected the motion to exclude but held that consultant couldn ' t speak 

uring the deposition. !d. 

II. Courts May Exclude Given Proper Showing: Parties may seek- and the trial court may 
grant- an order limiting attendance at a deposition pursuant to Rule i6(c)(1)(E). Harwood 
v. Ferguson Advantage Imports, 2010 WL 3239368, 1 (N.D.Ok1a.). A party- for good cause 
shown - may move for a protective order that discovery be conducted with no one present 
except persons designated by the court. Weisler v. US Department of Veterans Affairs, 
2002 WL 987372, 1 (E.D.La.). 
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A. Good Cause: To establish ' good cause ' for a protective order under FRCP 26(c), courts 
have insisted on a particular and specific demonstration of fact, as distinguished from 
stereotyped and conclusory statements. In re Halkin, 598 F.2d 176, 193 { 1979)) (quoting 
8 Wright et al, Federal Practice and Procedure § 2035, p. 265 (1970)). 

B. Exclusions To Prevent Witnesses From Shaping Testimony: Trial courts will not 
typically issue protective orders closing depositions merely to prevent one likely witness 
from watching another testifY. See United States v. Garrett, 571 F.2d 1323, 1326 n. 3 
(5th Cir. 1978). Such a request facially fails to meet FRCP 26(c)'s ecifici~y 

requirement. See Tuszkiewicz v. Allen Bradley Co., 170 E R.D. 15, E.D.~is . 1996); 
; ~( 

The necessary showing to exclude other witnesses differs a · ong tli s · 

1. Majority View: A generalized concern that...one witne I be tainted by 
i';, ~" 

attending the deposition of another is genera .Jy not goo" , ca . , · er Rule 26( c) for a 
protective order. See Solar Turbines, Inc. v. United Stat · 1 '~!.Ct . 551 , 553 ( 1988). 
Unsupported assertions that witnesses will be inlJuence · e attendance of others is 
not sufficient to exclude attendees. In Re: " erra nal, Inc. , 134 F.3d 302, 306 
(5th Cir. 1998). 

2. Minority View: Courts ha . re l~ otions to ensure that deponents testifY 

~ 

only to matters within thei 
7 
depen~pt r tions and without influence from 

statements made by other w,j.fnesses. De con v. R.M Jones Apartment Rentals, 79 F.R.D. 
141 , 142 (N.D. Ohio 1978); -~ ideres . "fSehiltz , 150 F.R.D. 153, 158 (S.D. Iowa 1993). 
"Excluding 'tnesses serves . · urposes. The first is to prevent the testimony of 
one witness fro . being . ilore nat he hears in the testimony of another . ... The 

he parties in detecting error or falsehood by the witnesses." 3 
§ 370 at 595-96 (citations omitted). "The common law has 
[witnesses so that they cannot either directly or subtly 

estimony. This principle has been applied in the deposition 
esses for this reason and constitutes good cause for their 

sence of competing and overwhelming interests." Athridge v. Aetna 
o., 997 WL 732430 (D.D.C.). 

C. w@losur ther Circumstances: There may be circumstances where excluding 
wi' 'esse; m~y be necessary. Radian Asset Assur., Inc. v. f!ollege of the Christian Bros. 
of New Wfexzco, 2010 WL 5476782 (D.N.M.). These may mclude: 

Circumstances when a deponent may be intimidated by the attendance of non­
attorneys. See Galella v. Onassis, 487 F.2d 986, 997 (2d Cir. 1973). 

Where the deposition may elicit confidential information that could be harmful in the 
hands of a competitor. Radian Asset Assur., Inc. v. College of the Christian Bros. of 
New Mexico, 2010 WL 5476782 (D.N.M.), Diamond Ventures, LLC v. Barreto , 452 
F.3d 892 (D.C.Cir. 2006)) ; Kerschbaumer v. Bell, 112 F.R.D. 426 (D. Colo. 1986). 

Where it is clear a group of witnesses is trying to get its story down. See Dunlap v. 
Reading Co., 30 F.R.D. 129, 131-32 (E.D.Pa. 1962). 
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III. 

Where the court seeks to protect the identity of a confidential informant. Marbet v. 
City of Portland, 2003 WL 23540258, 6 (D.Or.). 

D. Excluding Parties: Factors that might justify exclusion ofnonparties from a deposition 
might not be sufficient to exclude parties because of the parties' substantial interest in 
being present. It is generally recognized that a court may exclude a party from attending 
a deposition only in extraordinary circumstances. Weisler v. U S Department of 
Veterans Affairs , 2002 WL 987372, I (E.D.La.)(citing 6 Moore, et al. , Moore's Federal 
Practice ~ 26.1 05[6] (3d ed.l999); and FRCP 26(c)). Furthermore, yy-ben t~ person to 
be excluded is a party to the action, the court must also c "' sider a~ c~nstitgtional right 
to be present at the deposition. Id . ~- -;~ ~ 

\'(~~ A~· 
''" "\:¥;>•:;~ 

Scope Of Exclusion: If a sequestration order is issued for ad · s1 ,jon, t.~r ofO'er's scope 
may include preventing those being excluded from reading th -aepd~i ldn' s transcript, if that 
would further the sequestration order' s objectives. See fRCP 2(5(c) ~pvisory Notes ( 1993). 

·; - fs-:, 
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Notes: ---------------------------------------------------------------------
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[C2] DEPOSITION DURATION 

QUICK RULE: Unless authorized by the court or stipulated to by the parties, a 
deposition is limited to one day of seven hours. Good cause must be 
shown to extend the deposition's length. The court must allow 
additional time if necessary for a fair examination of the deponent or 
if the witness or attorney impedes or delays the exam. Rule 30(d)(J). 

DISCUSSION: 

I. 

Ter ing Deposition Before Seven Hours: The decision to tenninate a deposition 
before seven hours does not ensure that the attorney taking the deposition will be permitted 

, . to reopen the deposition at a later time. Beneville v. Pileggi, 2004 WL 1631358, *I 
· D.Del.)(refusing to reopen a six-hour deposition because moving party did not demonstrate 

that additional time was necessary). 

D. Timing The Request: The request for additional time may come either before the 
deposition begins or after the seven hours has run . Dow Chemical Co. v. Reinhard, 2008 
WL 1735295 (E.D.Mich.). 

II. Stipulations: Without involvement by the court, parties may stipulate to lengthen a 
deposition. FRCP 30(d)(l) . The commentary indicates that "a refusal to agree to a 
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reasonable request for some additional time," when that request does not violate local rules, 
may be sanctionable. Smith v. Video Monitoring Service, 1999 WL 124417 
(E.D.Pa.)(quoting FRCP 30(d) Advisory Notes (1993)). "It is expected that in most 
instances the parties and the witness will make reasonable accommodations to avoid the 
need to resort to the court." FRCP 30(d) Advisory Notes (2000). 

III. Court May Modify Deposition Length: The trial court has the authority to modify the 
deposition's length for good cause shown. Condit v. Dunne, 225 F.R.D. 100, 112-13 (S.D.N.Y. 
2004). "A district court has broad discretion to set the length of depositions ap~ropriate to the 
circumstances of the case." Arista Records, 2008 WL 17522-\,4, at* I CE.itfpg In ~e Agent Orange 
Prod. Liab. Litig. , 517 F.3d 76, I 03 (2d Cir. 2000)). Indeed, t ~~ourt ~$! er ':' it additional 
time bey on? the seven-hou~ l_imit if required to e~~ble th~ fair ~~~~~ct o~~ ; osition or if a 
deponent hmders the depositiOn, unless such add1t~ . nal time i_~uld~.e cqtrJu-· Ve or 
unreasonably burdensome. George v. City of Buffalo·, 789 F.Su ~.2dlt' 1\i'i{W.D.N.Y. 20 II) ; 
Dow Chemical Co. v_ Reinhard, 2008 WL 1735295 (E.D.Mich.l. t.;., 

':'\; tt !-:. •• 
~· J{.i< >;i '; 

rl ~~·' A. tyi'seeking to extend the time 
enlargement. See Carmody v. 

' .Y.); Jensen v. Astrazeneca, 2004 
:cl)( Advisory Notes) . 'The determination of 
i:11f:g.§~ v. E. G.L Gem Lab Ltd. , 2008 WL 

B. Relevant Factoli&For Extendin beD . ion: A court may consider various 
factors when aske(J :o extend a depositio n, including the need for an interpreter, the 
duration of the ev , if the witness will be questioned about numerous lengthy 

1. 

ses. FRCP 30(d)(l) Advisory Notes. 

t · Of Answering: Non responsive answers by witness can serve as the 
!f~sis for adding time onto the deposition. See Jackson v. Swift Transport, 20 I 0 
· L 457484 (M.D.Tenn.); Cf Calderon v. Symeon, 2007 WL 735773, at *2 

(D.Conn.) (allowing five additional hours for the defendants to depose plaintiff 
upon finding that "plaintiffwas recalcitrant and uncooperative."). 

b. Refusal To Answer: Refusal to answer relevant, non-privileged questions in the 
deposition can support a motion to extend the deposition. Brockmeier v. Solano 
County Sherifj's Dept., 20 I 0 WL 148179 (E.D.Cal.). 

c. Medical Condition: Additional time may be given when a witness's medical 
impairment affects the pace at which he can respond to questioning. Johnson v. 
Couturier, 261 F.R.D. 188 (E.D.Cal. 2009). 
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2. Based Upon Attorneys' Conduct: In evaluating a request to extend a deposition, 
the court will enquire into the defending attorney's conduct and whether it prevented 
counsel from completing the deposition. See Synventive Molding Solutions, Inc. v. 
Husky Injection Molding Systems, Inc., 262 F.R.D. 365 (D.Vt. 2009). 

3. Based Upon The Case's Complexity: A case's complexity may support additional 
deposition time. S.E.C. v. Schroeder, 2009 WL 3320417 (N.D.Cal.). Complex cases 
often require more detailed inquiry and can serve as basis for additional time. See 
Canal Barge Co. v. Commonwealth Edison Co., 2001 WL 817853, *4 (N.D.III.). 

~r~~ f~ 
·~;.. \~-'. ;i', 

a. Multiple Parties: When there are multiple parties .:l h diffe·.:ng i nt~fests 
wishing to depose a witness, more time will be give~tp ensur:eteftc!fJ;ias the 
opportunity to complete its questioning.E.E.O.C. fl.' o1i}~ ' HJ}ir;·''lflc., 2009 WL 
811495 (W.O. Wash.); Saeed v. Count o'J.Nassau, 2 I Wt""6945755 (E.D.N.Y.); 
Calderon v. Symeon, 2007 WL 735773, at* 1 (D.Corw..). ~~ 

~~~~~ .;· 
b. Multiple Claims: Courts may allow ad~ition epo~ii i o~ time based on the 

number of claims and counj:.erclaims. · · b.s v. a "~l1y/Care Center, 20 I I WL 
772877 (N.D.Ind.); Jac ~ n v. Swijj ra ·w"O.lft 2010 WL 457484 (M.D.Tenn.) 

ritte· ove Amended: When a party amends its answer to written 
. cov~ y, previously completed depositions may be reopened with additional 

e ' . protect the party that propounded the written discovery. Powell v. Fulton­
Camino Recreation, 2010 WL 3341817 (E.D.Cal.)(party could correct its non­
swering of requests for admissions, but court added deposition time to 

opposing party to avoid prejudice). 

c. Document Production: Failure to produce documents to the deposing party before 
· the deposition may support additional deposition time once those documents are 
produced. Crawford-Bey v. New York & Presbyterian Hasp., 2010 WL 2143673 
(S .D.N.Y); Greenly v. Lee, 2007 WL 2221444 (E.D.Cal.)(additional time provided 
because two documents were withheld before deposition began) . 

5. Document Intensive Case: Document intensive cases- and the need to refer to 
many documents during the deposition, may justify an extended deposition. Canal 
Barge Co. v. Commonwealth Edison Co., 2001 WL 817853, *4 (N.D.III.). When the 
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deposition must cover large amounts of documents, the court may extend the 
deposition. Tatum v. Schwartz, 2008 WL 298824 (E.D.Cal.) Where a deposition 
entails consideration of thousands of pages of written material, courts have discretion 
under FRCP 30(d)(1) to extend the deposition beyond seven hours. Baker v. PPL 
Corp., 2011 WL 1811106 (M.D.Pa.). See also In re Intel Corp., 2008 WL 53377979 
(D.Del.) (authorizing 14 and 15 hour depositions in case where testimony spanned 
events covering 8 years, and entailed review ofthousands of pages)). 

a. WtlrnP•I:<: Will be 
the 

'""'""n'"' review. 
Advisory 
not to do so is 

time limit set by 
.). 

6. Translation: If a deposition will be ext1ena the deposition 
of Ecuador, 2011 

7. 

8. 

to compensate for the time 
WL 736868 ~.D.Cal.). 

h~ll&dtesses' depth of knowledge, busy 
all relevant in the court's 

tep<lSition's length. See MCC Management 
0 WL 1949160 (W.O. Olk.). 

r~.uuv•~""" it is undisputed that the defending attorney is 
~si)~xamirte his own witness, the rules are less than clear 

must come from the seven hours allotted. The better 
by the advisory notes is that if the lawyer representing the 

.._, ........ the witness, tli~ noticing attorney may stipulate. If, 
attorney objects, the.need for cross examination may support a 

seven-hour limit. See Dow Chemical Co. v. Reinhard, 2008 WL 
FRCP 30(d) Advisory Note (2000)). 

~F~~~~~~~~~~~·· When allowing additional deposition time, 
limit the topics to be covered during that time. Gibbs v. Family Care Center, 

2011 WL 772877 (N.D.Ind.). The court may place other conditions on extending the 
time, such as making the deposing party pre-submit to the other side the documents it 

ill use during the deposition. S.E. C. v. Schroeder, 2009 WL 3320417 (N .D.Cal. ). Also, 
t e court may require the deposing party to pay costs for the additional time. 

D. Court May Shorten The 7 Hours: The court may shorten a deposition from the 
· presumptive 7 hours upon a showing of good cause. Withers v. eHarmony, Inc., 267 

F .R.D. 316 (C.D.Cal. 201 0). The rules provide that "the court may alter the limits in 
these rules on ... the length of depositions under Rule 30." FRCP 26(b )(2)(A). The 
party seeking a court order to extend or shorten a deposition examination, or otherwise 

~ I , 
! 

,.., 

~ 
I 

~ 

J-1 
: ' 
' I , I 

~ 
I 

~ 
! I 

I 

! 
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IV. 

v. 

Notes: 

alter the deposition limitations, is expected to show good cause to justify such an order. 
See FRCP 30 Advisory Note, 2000 Amendment. 

Extending v. Re-Deposing: At the end of a deposition, if the calling party seeks a 
continuance- or refuses to close the deposition- the question will be whether they may 
obtain more time. If the deposition is closed- even with time remaining on the clock- the 
party must seek permission from the court to redepose the witness. See Home Design v. W 
Gargas Const., 2009 WL 3190462 (N .D.Fla.). The requirement for leave of court does not 
apply when a deposition is temporarily recessed for convenience of co : . el or the deponent 
Or to enable additional materials to be gathered before resumfu the de O~ition.~uertas V. 

City of Camden, 2009 WL 3151312 (D .N.J.)(quoting FRCP 3 dviso~ ~otes~ l993)) 
l;~ ~h~.;.·r-. :(·~· 
. before the 

A. Planning: If a patty seeks to exteti(t(l! he .d~po'~it'ion, one consideration will be whether the 
party should contac the coul.\t at or near-the close of the permitted seven hours, or whether to 
submit the request te., · e couft through a written motion . Depending upon the preferences of 
the jud or magistra ~~rA,~en motion is typically better, as the movant may lay out the 
bases fo i trnsion, including the witness's non-responsiveness and counsel's 
interferen s;reen a factor. If travel or timing concerns would make it difficult 
to reconven · · ,e dep {on, then the calling attorney should ask court reporter mark places 
in th ositnin wlJ.~e the witness or her counsel has wasted time. These can be read back 
to th ov~r tHe telephone as part of the motion. Conversely, the attorney seeking to 

ext sion may ask the reporter to mark the places where the calling attorney has 
·same questions . 

..::;..;;.===-g,_T..:..::.:im=e: For all depositions, whether as calling or defending, counsel or her 
paralegal should track time used in the deposition. You should ask the reporter to mark 
beginning and ending times on the record or state them from a watch. 

------------------------------------------------------------
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Notes: ---------------------------------------------------------------------
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[C3] TRANSLATORS 

QUICK RULE: Under FRCP Rule 30(c) and FRE 604, an interpreter who translates 
the testimony of the deponent must make an oath or affirmation to 
make a true translation. 

DISCUSSION: 
.\!~;-~\ ~ 1 

I. General: An expert hired to translate testimony in real time .ust mee 1!~{? requirements (I) 
he must qualifY as an expert in the making of translations, and · ·. he mU:st:,.it:ake Jn oath to 

·~ .. ~ 
translate accurately. See, e.g. United States v. Pluta, 176 F.3d if · 1 2n · ~~ ·.r. 1999) and 
FRE 604. This requirement applies to depositions. A~e, e.g. , ~~ te, , v: K~amer, 741 
F.Supp. 893, 893 -894 (S.D.Fla. 1990). Challenges o qualifidfion ut~ properly be 
made before or during the deposition. See American Na. Fire \ ,, v. Mirasco, Inc., 265 
F.Supp.2d 240,251 (S.D.N.Y. 2003). '~ 

A. ~~~~~~~~~~=j~~ 

B. 

correct interpretation shall be 
provided ifpossible." United 
(quoting Prince v. Beto, 426 F. 

o not indicate whether a translator, once 
iti she may translate in a case. See United 

. Interpretation: Courts distinguish between (a) an interpreter hired to 
trans! at . he witness's testimony, and (b) a language expert hired to translate a document 
or reoer.,: ing. United States v. Taren-Palma, 997 F.2d 525, 532 (9th Cir. 1993) (per 
curiam) abrogated on other grounds by United States v. Shabani, 513 U.S. I 0, ( 1994 ) . 

. , ,, ot Necessarily Prejudicial: Failure to swear a translator is not, on its face, prejudiCial. 
United States v. Kramer, 741 F.Supp. 893, 893 -894 (S.D.Fla. 1990). Reliance at trial on 
unsworn translations is not reversible error, without a showing of prejudice. United 
States v. Solorio, 2012 WL 161843, 6 (9th Cir. 20 12). 

II. Translator's Oath: A typical translator's oath will state: Ms. , do you swear or affirm 
that you will interpret the questions from English into Japanese and the answers from Japanese 
into English to the best of your knowledge and ability. 
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m. Objections To Translations: Parties must make contemporaneous objections if they believe a 
witness is being misinterpreted. United States v. Urena, 834 F.Supp. 1282, 1285 (D.Kan. 1993). 
It is not sufficient to make a general objection to the interpretation at the beginning of the 
deposition, because such an objection does not permit review. Id For example, in American 
Nat. Fire Ins. Co. v. Mirasco, Inc., 265 F.Supp.2d 240,251 (S.D.N.Y. 2003), the court refused 
to exclude the interpreted deposition based upon one party's argument that the Arabic word 
"hather" should have been interpreted as "embargo," but was not. Among the bases for rejecting 
this motion, the court noted that the objection was not raised in the deposition. 

IV. Practice Points: To avoid difficulties, when a deposition is 
the deposition should take the following steps: 1) pre-<tis:ctose 
translator to the other side so that objections may be resolved 
are technical or complicated terms that may be dis<iissed, 
translations for those terms; 3) if documents are to 'R shown 
translations of the documents - if available - so that .., .. ,'!.11'-•llc'""' 

resolved before the deposition. (Your author once 
Mandarin Chinese interpretation to the English 

I-Ii 

~ 
I I 

' 

translated depositions should hire a ~ 
and advise the attorney regarding 
is not sworn in and does not speak for 
for the hiring party. This permits the ~ 

to - or request corrections in - the translation 
from the second language to English. For 

.... ,,. .... u. pre-screen the neutral translator to make ~ 

doubles the length of a deposition, as every statement must 
the second language. This may properly serve as the basis for 

:tep.osi1:ion limit. See In re Republic of Ecuador, 20 II WL 736868 
rnw•ev•::r no reason to have objections translated, as the witness need 

M>l1ect:io11ts to give full testimony. 

~~!!!~~.f!!t!:ll!r!!W!!!!!!:= Some bi-lingual witnesses ask for 
as a tactic, or because they don't feel totally confident in English. During the 
explore the range of the witness's proficiency in English- this may be helpful if 

any arise to the translation, as the witness may actually understand the English 
terms. This may include questions about: (I) the witness's studies in English, (2) books or 

agazines the witness has read in English, (3) documents in the record the witness received 
t at were written in English, and ( 4) did the witness .take their drivers-license test in English. 

Notes: ____________________________________________________________ _ 

I 

,.., 
I 

' 'r 

~ 
! I 
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[C4] METHOD OF DEPOSITION 

QUICK RULE: The party noticing the deposition may select the method by which the 
deposition will be taken. FRCP 30(b)(3). A party may record a 
deposition by videotape unless the court orders otherwise, but the 
party must provide proper notice. Other parties may designate - and 
pay for- additional methods. 

DISCUSSION: 

I. 

1. ointment ·.Officer Not To Be Used To Reduce Costs: Typically, depositions 
beta' ~n beft ~.@1 officer authorized to administer oaths. FRCP 28(a)( I )(A). The 

ho · ve . ay appoint an individual to administer the oath and take the deposition 
if ttl. person is not an officer authorized by law. See Nusbaum v. MBFG, 2009 
0 . ·,O, 2 (W.D.Pa.)(citing FRCP 28(a)). This is not to minimize costs but rather 

,,.,.,n•r.h:i7'i>E_'·r < ourts to appoint an officer ''when depositions must be taken in an isolated 
here there is no one readily available who has the power to administer oaths and 

stimony." !d. (citing FRCP 28, Advisory Note ( 1946)). 

:o Bearing The Cost Of Transcription: The rules distinguish between the cost of having the 
. eposition recorded (recording cost) and the cost of having a written transcript created 
(transcription cost). "The noticing party bears the recording cost." Smith v. City of Lebanon, 
2011 WL 66018, 3 (M.D.Pa.)(citingFRCP 30(b)(3)(A)). Any party may, at its own expense, 
arrange to transcribe the deposition. Id. 

1. Courts Will Not Shift Litigation Costs: Parties are responsible for their own litigation 
costs, and their adversaries are not obligated to finance their litigation. Bey v. City of 
New York, 2010 WL 3910231, at *5 (S .D.N.Y.). This is true even for parties acting pro 
se or informapauperis. See Sunegova v. Village of Rye Brook, 2011 WL 6640424, 8 
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(S .D.N.Y.). There is no basis for the court to pay for a deposition. Espinal v. Coughlin, 
I 999 WL I 063186, at *2 (S.D.N.Y.). Also, there is no authority that requires the federal 
government to pay for the discovery expenses of a pro se plaintiff in a civil case. /d. The 
in forma pauperis statute, 28 U .S.C. § I 9 I 5, permits the waiver of fees and costs for 
some litigants. The statute, however, does not require the government to pay deposition 
transcription costs. See Doe v. United States, I I 2 F.R.D. I 83 , 184-85 (S .D.N. Y. I 986) 
(" [A] defendant is not required to advance a plaintiffs stenographic and transcription 
deposition expenses merely because a plaintiff is unable to pay for such expenses."). 

C. Noticing Party Must Produce A Transcript: The cou ay req ~, he nBticing party to .... 

D. 

produce a deposition transcript, "soon after the deposition o allo '~ wit]jess to review 
the transcript for errors. ACL!v. Rhoades, 1991 WL 2704S .,{at *3 i .o.N{Y.) 
("[~]airness ordinarily dem~~ds that a trans~rin,tbe provi ~ t~ p€5f~r:rfee o~ charge for 
revtew soon after the deposttwn."). Altemattvel< ·,the cou ·. a ~rea transcnpt before 
the party may use the deposition. Sunegova v. Village of Ry roo.k, 20 I I WL 6640424, 9 

o• ~~ 

(S.D.N.Y.). Se~ ~!so Hudson v. Spel~man, 178 F.R.Et 9,_ 3 ~ ~N.Y.1_998) _(f~r tape-
recorded deposttwns to be used at tnal , court · rdered w:I to transcnbe wtthm forty-five 
days after discovery closed); Uly, . nko v. Me nq Lift:.. n . .. · ., 275 F.R.D. I 79, I 85 
(S.D.N.Y. 201 1) (requiring dep · ·'tijjn ten days of entry of order). 

1. 

ditin:nal Method: Any party attending the deposition may 
rdm ·ethods, beyond that chosen by the noticing party. Woods v. 

1t§ 1078, 2 (W.D.La.). Thus, if the defendant plans to use a 
t 

jWmay add a videographer. To do this, the party seeking to add 
must (1) pay for that means of recording, and (2) give prior notice 

d the witness. /d. Failure to give prior notice may lead the court to 
Its ofthe additional recording. /d.("Macaluso's failure to provide notice 
(b)(3), and the videotape will not be allowed into evidence"). 

eot ; : nd Audiota ed De ositions: The rules authorize videotaped and audiotaped 
positions as alternatives to traditional stenographic records. See Tilton v. Capital 
"ties/ABC, Inc., 115 F.3d 1471, 1477 (lOth Cir. l997)(citing FRCP 30(b)). A party may 

c 0ose the recording method and videotaping or audiotaping are authorized methods. 
Ohlson v. Cadle Co., 2010 WL 1539727, 4 (E.D.N.Y.)(citing FRCP 30(b)(3)(A)). Courts 
assume a legitimate purpose for videotaping a deposition, given that the rules permit these 
recordings. /d. The commentary recognized that "the videotapes are a means of presenting 
deposition testimony to juries that is superior to reading from cold, printed records." /d. 

A. Mandatory Elements Of A Videotaped Deposition: For a video recording to be 
admissible in court, the party taping the deposition must ensure that requirements found 
in FRCP 30(b)(5) are rriet. American General v. Billard, 20 I 0 WL 4367052 (N .D.Iowa). 
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The officer must begin the deposition with an on-the-record statement that includes: (i) 
the officer's name and business address; (ii) the deposition's date, time, and location; (iii) 
the deponent's name; (iv) the officer's administration of the oath or affirmation to the 
deponent; and (v) the identity of all persons present. Nusbaum v. MBFG Ltd 
Partnership, 2009 WL 2605320, 1 (W.D.Pa.)(citing FRCP 30(b)(5). Ifthe deposition is 
not recorded simultaneously by a stenographer, the officer must repeat these statements 
at the beginning of each tape or disk. !d. Finally, the officer must state when the 
deposition has concluded. ld If the video recording fails to comply with the rules, then it 
may be excluded. American General, 2010 WL 4367052. 

1. Example: "'The Court concludes that it will not 
at trial, unless plaintiff can show that ( 1) the 
and (2) the requirements ofFed.R.Civ.P. 3(l.were 
2009 WL 2579614, 11 (C.D.Cal.). • 

B. Videotape Need Not Be Made By Professional: 
record the deposition for the tape to be aGilmS~!IiJle. 

11f1~•nOr<lnnPr need not 
v. Nissan Diesel, 262 

F.R.D. 552 (D.Mont. 2009). "A 
image manipulation can seek a 
record the deposition, or can 
General v. Billard, 2010 WL 
deposition must be taken ""'"~'nrA!ilb 
stenographer is not in the room, 
then an officer must attend. 

about accuracy or 
RlillflO<Jse an additional method to 

~ •• , ... .., .. .., the· recording." American 
........ .._.Nevertheless, absent stipulation, the 

nnr\WP•rPf1 officer. FRCP 28. If a 
is not operati~g the videotape recorder, 

·Videotape and audiotape cannot act as a deposition's 
MBFG, 2009 WL 2605320 at *3 (W.D.Pa.). Typically, 

The commentary states that parties "should understand 
by Rule 26(a)(3)(B) and Rule 32(c) ifthe deposition is 

-~m:e at trial or on a dispositive motion under Rule 56." Smith v. 
66018,3 (M.D.Pa.)(citingFRCP 30 Advisory Note (1993)). 

!.!!:~~:!2!.l~~~t....!.~~~:!::· Although the rules require neutral officers 
to attend depositions, the rules do not require audiotaped depositions to be 
transcribed by a neutral party. Jacobson v. Schwarzenegger, 650 F.Supp.2d I 032, 
1046 (C.D.Cal. 2009)(citing FRCP 26(c), Advisory Notes (1993)). The rules 
"reflect the legislative intent that law office personnel, rather than an independent 
stenographer, will most likely prepare the typed transcript of those portions of the 
audio or video depositions which counsel intends to introduce at trial." Hudson v. 
Spellman High Voltage, 178 F.R.D. 29, 31 (E.D.N.Y. 1998). 

b. Neutral Professional Must Transcribe: Parties may not transcribe videotapes 
as the result would likely be challenged by the opposing party. Nusbaum v. 
MBFG Ltd Partnership, 2009 WL 2605320, 3 (W.D.Pa.)(parties shall each pay 
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half for transcription by neutral reporter). [Ed. Note: This is the better view; 
allowing a non- professional to transcribe simply burdens the non-noticing party 
with the task of comparing the resultant transcript with the recording and then 
fighting with the opposing counsel about the results.] 

D. Costs Of Videotaping May Be Recovered: The costs of videotaping a deposition are 
typically recoverable as awarded costs. Tilton v. Capital Cities/ABC, Inc., 115 F.3d 1471 
(1Oth Cir. 1997). Contra Cherry v. Champion Intern., 186 F.3d 442, 449 (4th Cir. 1999). 

1. Restrains Counsel: Taping a deposition changes the 
being orally and visually recorded often resa,ains 
which they might otherwise engage. This is'fferhaps 
videotaping a deposition and, where opposing ... v, .. u.,, .... 

reason enough to pay for videotape. If counsel 
witness, the tape can be used to get an 
shown to the fact finder to the 

prospect of 
av.n.•v"''" conduct in 

benefit for 
orf'il:•lll<lorh/ unpleasant, is often 
ltUllllemLVIfl~ or prompting the 

s conduct, or it can be 
s testimony. 

ways that the videotape might be used at 
for the trial, the tape may be 

·······-··J. Second, the deposition may be used to 
videotape best reflects the witness's 

shifty eyes are not reflected in a 
curnstanc:es, the videotape is a benefit. Some 

slowly and quietly and are ill-suited for videotape. When it 
witness during trial, the use of a slow, unclear videotape is 
attorney reading the transcript himself, giving the words the 

the poiht he hopes to make. 

witnesses relax during the deposition. Although they know they're 
:tenl~lral'YI'Jicall) recorded, they do not have a real understanding of what their 

uw'"'"''"' like on a typed page. Conversely, most witnesses are familiar with 
at a heightened level of alert when a deposition is videotaped, and are 

to let down their guard. 

Court's Benefit: Videotaped depositions benefit the court. See Riley v. Murdock, 
156 F.R.D. 130, 131 (E.D.N.C.l994) (discussing the various advantages to this form 
of testimony, including its ability to allow a better evaluation of the credibility of the 
deponent). Given these advantages, courts are reluctant to prevent depositions from 
being videotaped. Alexander v. F.B.L, 186 F.R.D. 123, 127 (D.D.C. 1998); see also 
Doe v. District of Columbia, 697 F.2d 1115, 1119 (D.C.Cir. 1983). 

m. Remote Depositions: "The parties may stipulate - or the court may on motion order - that a 
deposition be taken by telephone or other remote means." Ajaj v. Bureau of Prisons, 20 11 
WL 2791275, I (D.Colo.); Akins v. Mason, 2008 WL 4646142, 1 -2 (E.D.Tenn.)(quoting 

~ 

! 
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FRCP 30(b)(4)). Remote depositions may be performed over the telephone or video­
conferencing equipment. 

A. Motion Required: The party seeking to take the remote deposition must establish a 
legitimate reason for its motion . See Brown v. Carr, 236 F.R.D. 311 , 312 (S.D.Tex. 
2006). Any party opposing such depositions must show good cause as to why the remote 
deposition should not allowed. ld. A party opposing a motion to take a remote deposition 
must make a particularized showing why it would be prejudiced. United States v. 
$160,066.98, 202 F.R.D. 624, 629 (S.D.Cal. 2001). See also Rehau, J.nc. v. Colortech, 
145 F.R.D. 444 (W.D.Mich. 1993)(approving of telephonic. deposig~rt~) ; Cff!ssler v. 
Neuenschwander, 170 F.R.D. 20 (D.Kan. 1996) (requirin~J tific<i'~o& for i:¢sisting 

J>'f: if .. 

telephonic deposition and a showing of prejudice). 'f;~;,,,Y' 
~!ll;• • 

1. 

2. 

Proced es .or Conducting Remote Depositions: Remote depositions are taken at the 
' ace w\j .e, tie witness is to answer questions. FRCP 30(b )( 4). Because a deposition 

m ,s,t be · ken "before an officer," the reporter must typically be in the same room as the 
witnes. ¥f{J1 quino v. Automotive Service Industry, 93 F.Supp.2d 922, 923 (D.Ct. Ill. 2000). 
Contra Akins v. Mason , 2008 WL 4646142, I -2 (E.D.Tenn.) (although reporter was not 
with witness, counsel objecting to deposition was, resolving concerns about witness 
oaching). The parties may waive this requirement. FRCP 30(b)(5). 

1. Video Conferencing: For video-conference depositions, the witness, videographer, 
and court reporter are in one place, while one or both parties ' counsel are elsewhere. 
Videoconferencing can be an excellent means for a distant deposition without the 
expense of travel. Estate of Harvey v. Roanoke, 2007 WL 2821536, *3 (W.D.Va. 
2007). The technology allows the parties to see and interact with the witness and is 
superior to telephone depositions. !d. A videoconference deposition is cost-effective 
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as it avoids expensive travel time and costs. Guillen v. Bank of America Corp., 20 II 
WL 3939690, I (N.D.Cal.) 

2. Handling Documents: Pre-marked exhibits can be provided to the court reporter 
who, in tum, can present them to the deponents. Kelora Systems, LLC v. Target 
Corp, . 2011 WL 3895303, 2 (N.D.Cal.). Alternatively, the noticing counsel can 
present exhibits to the witness via laptop. Jd Finally, if there is no surprise element 
to the documents, they may simply be sent ahead to the witness and he or she be 
asked to bring them to the deposition. f 

· >. 
>. 

1. 

2. 

De Benne ~'Se: e benne esse deposition is a provisional examination of a witness whose 
test'W2_ony i J , ',, ant and might otherwise be lost. A de benne esse deposition is held out of 
c urF"®d b ~' ore trial, with the understanding that the deposition may be used at trial in case the 

tness ts• :i.rable or unwilling to attend . "Neither the Rules of Civil Procedure nor the Rules of 
vidence make any distinction between discovery depositions and depositions for use at trial." 
:iver v. Travelers Indem. Co. of IL, 430 F.Supp.2d 852, 863 (N.D.Iowa 2006)(quoting Henkel 

v. , M Prods., 133 F.R.D. 556, 557 (D.Minn. 1991). Courts, however, have recognized some 
practical differences. Spangler v. Sears, Roebuck and Co., 138 F.R.D. 122, 123 (S.D.Ind. 1991 ). 

A. Discovery Cut Off: After the discovery cut-off a party may not engage in any further 
discovery, but the discovery cut-off "does not prevent a party from memorializing a witness' 
testimony in order to offer it at trial." Charles v. F. W Wade , 665 F.2d 661 , 664 (5th Cir. 
I982)(holding abuse of discretion for a trial court to refuse to permit a deposition for trial 
testimony for the reason that discovery had closed). Contra Chrysler Intern. Corp. v. 
Chemaly, 280 F.3d 1358, 1361 (lith Cir. 2002). 
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B. Witness Availability: If a complete de bene esse deposition is available, the court may 
conclude that the witness is not "unavailable" trial witness within the meaning of Rule 
804(b)(l). Manley v. Ambase Corp., 337 F.3d 237, 248 (2nd Cir. 2003). 

VI. Deposition On The Written Question: Any party may take depositions upon the written 
question of any person, organization, or agency. FRCP 31. The pursuing party develops 
questions for the witness, whose attendance may be compelled by subpoena FRCP 45. 

A. Procedure: Before a party may take a deposition by written quest~9,n,s, he O{ she must 
serve those questions on every other party along with a ribtice that'sp~ifies ··not only 
who is to answer the questions, but before whom the depo\i.~i.on is ~,b-b tak~h . Rahn v. 

Hawkins, 464 F.3d 813 (8th Cir. 2006) (citing FRCP 31 (a)(i). tf:Becaus~:-~b.e ' !njury that 
flows from inadequate notice is one that accrue . to the par'fY-6ppene6't. it fs he or she 
who has standing to force compliance with the ' Ies. !d. Within ~0 ·<f~s, any other party 
may serve cross questions. The questions are then provided to th~officer taking the 
deposition. The officer swears the witness and then fte form~~hpJ~xamination using the 

B. 

questions provided. FRCP 31. · 

1. 

The d position shall be timed by means of additional clock (date- time generator), recording 
hours, minutes and seconds. Throughout the deposition, the additional read-out shall appear 
at the bottom or in an appropriate comer of the video screen. 

he recording will run continuously throughout the deposition, but may be suspended during 
colloquy among counsel, breaks, etc., upon stipulation of all counsel present. 

3. The party conducting the deposition shall prepare a log index which shall include: 

(a) Case name and number; 

(b) Names of all counsel and deponents present; 

(c) Time, date and location; 
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(d) Start and end of each recording session, including recesses. 

4. At the start of the deposition, the video technician shall make a statement on camera of the 
deposition's date, time, and place, as well as the case's title, and the counsel present. 

5. The person being deposed sha ll be sworn as a witness on camera by an authorized person. 

6. Prior to the examination, the parties shall stipulate to the zoom, angle, background, and 
other filming details. At the deposition the operator shall use the following recording 
techniques: 

7. 

8. 

9. 

(a) The video deposition shall be recorded in color; \ : 

(b) One camera shall be used and fixed solely on the witnes~; ,,. :: 
~ ,.r~;'-. :·': 

(c) There shall be no unusual lighting in the deposition ro0.(ri'1;.sb~~ly fg!thx-r.video camera; 

(d) During the deposition proceedings the camera shall not e ~~vetf; 
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[C5) DEPOSING ORGANIZATIONS 

QUICK RULE: Organizations - corporations, non-profits, and agencies - may be 
deposed through their representatives. FRCP 30(b)(6). The recipient 
of the 30(b)(6) deposition request shall designate, and if necessary, 
prepare, a person to testify to "matters known or reasonably 
ava#able to the organization." Testimony in a 30(b)(6) deposition is 

~ evidence, but is not considered an admission. j 

DISCUSSION: 

I. ·overview: The rules provide two ways a party maCJotice an sition: the party can 
depose a "person," or an "organization," through its employee rs. When a person is 
deposed, the witness testifies solely upon his personal owled P 30(b )(I). If the witness 
manages or runs an organization, the testimony may be bu e organization, but the 
deposition will still only capture witness's knowl e.li organization is deposed, the 
party seeking discovery identifies t position su e organization receiving the 
deposition notice must identify an oduce r tnesses. Resolution Trust Corp. v. 
Southern Union, 985 F.2d 196, 19 5th Cir. 19 en a corporation or association 
designates a person to testify on it half, r tion appears vicariously through that 
agent. Black Horse Lane v. Dow C ical, .3d 275,303 (3rd Cir. 2000). A 30(b)(6) 
witness testifies the organizatt e, not the individual's personal 
knowledge. United v. J.M Tay .R.· . 356, 361 (M.D.N.C. 1996). 

>OSIIIorls of organizations or corporations - a specialized form of 
r..,n~a.r". QBE Ins. Corp. v. Jorda Enterprises, Inc., 277 F.R.D. 

Great Am. Ins. Co. v. Vegas Constr. Co., Inc., 251 F.R.D. 
depositions prevent 'bandying,' the practice whereby people 

disclaims knowledge that is clearly known to persons in the 
alli'lllllliiR•t'v to the organization itself. Myrdal v. District of Columbia, 248 

(D.D.C. 2008) (citing FRCP 30(b)(6) Advisory Notes (1970)). Without 
teoc,smons a corporation could "hide behind the alleged 'failed' memories 

Ierardi v. Lorillard, Inc., 1991 WL 66799, *2 (E.D.Pa.). 

:2!!;£!ng]l~HJ!.l.l!!Jl.J!m!i!!ttl2!!.=· A 30(b)(6) notice or subpoena lists the subject areas to be 
•l1th'·pocc ... t1 in the deposition. Prokosch v. Catalina Lighting, Inc., 193 F.R.D. 633, 638 (D.Minn. 

The party seeking discovery must describe the matters with reasonable particularity. 
Am. Ins. Co. v. Vegas Constr. Co., Inc., 251 F.R.D. 534,539 (D.Nev. 2008). 

A. Appropriate For All Organizations: A 30(b)(6) notice or subpoena may be properly 
served upon a public or private corporation, a partnership, or a governmental agency. See, 
e.g., F.C.C. v. Mizuho Medy Co. Ltd, 257 F.R.D. 679,681 -683 (S.D.Cal. 2009). 

B. Practice Point: The 30(b)(6) deposition transcript of a party is-admissible as a party 
admission; accordingly 30(b)(6) depositions of party opponents are very useful. The 
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30(b )(6) deposition transcript of a third party raises significant hearsay issues and is likely 
not admissible at trial. Accordingly, although such depositions are useful in discovery, they 
cannot take the place of a 30(b )(I) deposition of a fact witness who can then be called to 
testifY at trial. 

III. Responding To A 30(B)(6) Deposition Notice: An organization receiving a 30(b)(6) notice or 
subpoena must provide witnesses to address the issues identified therein- these witnesses will 
provide binding answers on behalf of the organization. Ecclesiastes v. LMC Holding Co., 497 
F.3d 1135, 1147 (lOth Cir. 2007) . When a Rule 30(b)(6) deposition n ti<;e is sent, the recipient 
organization must designate a knowledgeable person to full ymrepare ~d.,\m-ev~sively answer 
questions about the designated subjects. Bd ofTrs. of the Lelrlit[j Stanfd !!i unior Univ. v. Tyco 
Int'l Ltd. , 253 F.R.D. 524, 526 (C.D.Cal. 2008). The testimon ~ Rul b)t~) witness 
represents the collective knowled_ge of the corpora~n, not of , ~'-\ S \ :rt~ \' ~ itlfdual deponents. 
QBE Ins. Corp. v. Jorda Enterprzses, Inc., 277 F.R'ih. 676,68 91J S.D:.Fia. 2012). 

~ 

A. Selecting The Witnesses To Testify: The organiza .,. bei~ .,~ -~~osed must designate and 
prepare a witness to testifY on the organizatio ' beh . mt~d States v. Taylor, 166 F.R.D. 
356, 361 (M.D.N.C. 1996); FRC "O(b)(6). Spe · 1c , an"o~ganization receiving a Rule 
30(b )(6) subpoena or notice of deposition · ust _oe as many witnesses as will satisfy the 
request, and, more importantlyf repare the · s so that they may give complete, 
knowledgeable and binding ans~ers on · al e corporation. Marker v. Union Fidelity 

~ 
Life Ins. Co., 125 F.R.D. 121 , 1~'6 (M.D. . 19 ); Calzaturficio v. Fabiano Shoe Co .. 
Inc., 201 F.R.D. 33, 36 (D. Mas!';,; 001) . . c use the organization selects the witnesses, the 
party seeking di~very cannot ini!S!-'st tha~~a. specific person to testifY. Wright, et al , Federal 
Rules OfCivil Prou ure § \ 103. 

\~' 

1. . avei>ersonal Knowled e: Rule 30(b)(6) witness need not have 
g' olt'tlfe events in question, but must be prepared to discuss the 
Ed!!. v. Morelli, 143 F.R.D. 42, 44 (S.D.N.Y. 1992). 

2. ilhess .Nnt e Most Knowled eable Person: The rule does not require the 
tiomtQl>roduce the "person most knowledgeable" for the corporate deposition . 
s. <fbrp. v. Jorda Enterprises, Inc., 277 F.R.D. 676, 687-691 (S.D.Fla. 2012). 

Bee ·- witness/designee need not have any personal knowledge, requesting the 
"mo .; . knowledgeable" witness is illogical. PPM Fin. , Inc. v. Norandal, 392 F.3d 889, 

5 (7th Cir. 2004) (rejecting argument that trial court should not have credited the 
testimony of a witness who lacked personal knowledge because the witness was a 
30(b)(6) witness and "was free to testify to matters outside his personal knowledge as 
long as they were within the corporate rubric"). An organizations may have good 
grounds not to produce the "most knowledgeable" witness for a Rule 30(b)(6) 
deposition. QBE Ins. Corp., 277 F.R.D. at 687 -691. For example, that witness might be 
inarticulate, he might have a criminal record, she might be out of town for an extended 
trip, he might not be photogenic (for a videotaped deposition), she might prefer to avoid 
the entire process or the organization might want to save the witness for trial. /d. 
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3. 

4. 

5. 

a. Duty To Designate Person With Knowledge: Some courts have suggested that 
Rule 30(b )(6) places the burden upon the deponent to "make a conscientious 
good faith endeavor to designate the persons having knowledge of the matters 
sought." Costa v. County of Burlington, 254 F.R.D. 187, 189 (D.N.J. 2008) 
(quoting Harris v. New Jersey, 259 F.R.D. 89, 92 (D. N.J . 2007)). This is- at best 
-a minority view, and probably best read to mean that, after preparation, the 
designated witness has become the most knowledgeable. 

re are: Because Rule 30(b)(6) explicitly requires a company to have persons 
test1 its behalf as to all matters reasonably available to it, the Rule implicitly 
requires persons to review all matters known or reasonably available to the organization 
in preparation for the Rule 30(b)(6) deposition. Bd. ofTrs. of the Leland Stanford Junior 

niv. v. Tyco Int 'l Ltd. , 253 F.R.D. 524, 526 (C.D.Cal. 2008) . The duty to prepare is 
unique to 30(b)(6) witnesses and "goes beyond matters personal ly known to the designee 
or to matters in which that designee was personally involved." United States v. Taylor, 
166 F.R.D. 356, 361 (M.D.N.C. 1996); Wilson v. Lakner, 228 F.R.D. 524 (D.Md. 2005). 

1. Breadth Of Duty: The duty to prepare includes all matters that are known or 
reasonably available to the corporation or organization . Concerned Citizens of Belle 
Haven v. Belle Haven Club , 223 F.R.D. 39, 43 (D. Conn. 2004); F. C. C. v. Mizuho 
Medy Co. Ltd., 257 F.R.D. 679, 681 -683 (S.D.Cal. 2009). Counsel should prepare 
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witnesses to provide meaningful infonnation about designated areas. ABA 
Standards, 19(f) (Duty to Prepare Witness). 

a. Duty To Inquire: As a corollary to the corporation's duty to designate and 
prepare a witness, it must perfonn a reasonable inquiry for infonnation that is 
reasonably available to it. Fowler v. State Farm, 2008 WL 4907865, at *4 
(D.Haw. 2008); Marker v. Union Fidelity, 125 F.R.D. 121 , 127 (M.D.N.C. 

c. 

1989). The rule implicitly requires the corporation to review all matters known or 
reasonable available to it in preparation for a Rule 30(b)(6),~~positi9n. Wilson v. 
Lakner, 228 F.R.D. 524, 529 (D.Md. 2005)("gooft.Jaith eff@;rt\'-;.to ''f'md out the 
relevant facts" and to "collect information, revie;·aocumerlk ~nd interview 
employees with personal knowledge"). ·- tt.~ j;' 

... A- -,":":' ·.:.! 

2. Steps o.r Prepat aC .n: So long as the designee is prepared to provide binding answers 
under oath, then .,~ '--· ganization may prepare the designee in whatever way it deems 

· hod, Inc. v. US Metals, 2007 WL 1428559, at *9 (D.N.J.). The rule 
"<l0es not 11 qu that the corporate designee personally conduct interviews," but, 

, re~ ires him to testify to matters known or reasonably available to the 
J.:U;>)l . I d. If necessary, however, the responding party must prepare witnesses by 

avi : them review fact-witness depositions as well as documents and deposition 
e"' ~:ljhs. Wilson Land v. Smith Barney, Inc., 2001 WL 1745241 , 4 (E .D.N .C.)(citing 
United States v. JM Taylor, 166 F.R.D. 356, 362 (M.D.N.C. 1996)). Even if the 
documents are large and the review burdensome, the deponents are still required to 
review them to prepare themselves to be deposed. Skyline Potato Co., Inc. v. Tan-0-0n 
Marketing, Inc., 2012 WL 3150385, 5 (D.N.M.). A corporate designee must provide 
responsive answers even if the infonnation was transmitted through the corporation's 
lawyers. Great Am. Ins. v. Vegas Constr. Co., Inc., 251 F.R.D. 534, 542 (D.Nev. 2008). 

3. Preparation Goes Beyond Facts: Not only must the designee testify about facts within 
the corporation's collective knowledge, but the designee must also testify about the 
corporation's position, beliefs and opinions .. Great Am. Ins. Co. v. Vegas Constr. Co., 
Inc., 251 F.R.D. 534, 542 (D.Nev. 2008); United States v. JM Tay lor, 166 F.R.D. 356, 
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IV. 

362 (M.D.N.C. 1996)(designee presents corporation's "position," its "subjective beliefs 
and opinions" and its "interpretation of documents and events"). 

4. Failure To Prepare Witness May Be Sanctionable: Some courts have held that, 
when a party designates a witness to speak on the organization's behalf pursuant to 
Rule 30(b)(6), producing an unprepared witness may be a sanctionable failure to 
appear. Black Horse v. Dow Chern. , 228 F.3d 275, 304 (3d Cir. 2000) (quoting 
United States v. Taylor, 166 F.R.D. 356, 363 (M .D.N.C. 1996)); Rule 37(d). Contra: 
Sanctions for non-appearance are only available when a depon~nt literally fails to 
show up for a deposition session. Baker v. St. Paul Trayelers JiJs: G:o., 6'10 F.3d 119, . ~ r. <!· 
124 (1st Cir. 20 12); Salahuddin v. Harris, 782 F.2d llzfl, 1131 ~ ~ Cir. IIJ. 986). 

~ " 
.. .'j· '\f~~ . y~ 

C. Necessary Substitution: The designating party_-m ust substitute'tffi\ad~ro'pri~te deponent 
if it becomes apparent that the prior deponent cannot respond to' ~ ll"i:elevant questions. . ,., 
My rdal v. District of Columbia, 248 F.R.D. 315, 317 (D.O.~. 201!f8). If the designee is 
deficient, the organization is obligated to provide a s . stitutl Q,J/fpo Corp. v. Liberty * · .. 
Mut.lns. Co., 164 F.R.D. 70, 75 (D.Neb. 199 . ~~ 

ot~roper Basis For Refusal To Answer: Even if the district has adopted a narrowing 
rule on 30(b)(6) depositions, it is improper to instruct a witness not to answer when a 
question exceeds the 30(b)(6) notice, unless the court has ordered a limitation on the 
deposition ' s scope. ZCT Systems Group, Inc. v. FlightSafety Intern., 2010 WL 1257824. 
Should the questioner try to go beyond scope described in 30(b )( 6) notice, the proper 
course is to seek a protective order. 

B. Wider Scope (Majority View): Rule 30(b)(6) deponents may be questioned as broadly as 
any other deponent. The reasonable particularity language in 30(b )(6) does not limit the 
scope of the examination, but rather informs the entity of the information the designated 
deponent must supply. Rule 30(b)(6) is not to provide greater notice, but to have the correct 
person present at the deposition. King v. Pratt & Whitney, 161 F.R.D. 475, 476 (S.D.Fia. 
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1995); Green v. Wing Enterprises, Inc., 2015 WL 506194, 8 (D.Md. 20 15) ("the scope of 
the questioning at a Rule 30(b)(6) deposition is governed by relevancy under Rule 26(b)(l) 
and not limited to the notice; but to the extent the questioning is beyond the scope of the 
notice the testimony will constitute that of the deponent in an individual capacity and not on 
behalf of his organization"). This is the "better" view, Moores Fed Practice§ 30.25[4], and 
has been the ascendant position. American General v. Billard, 2010 WL 4367052 
(N .D.lowa); Philbrick v. Enom, Inc., 593 F.Supp.2d 352, 363 (D.N.H. 2009). 

1. Questioning Beyond The Scope: If questioning is allowed be_xo.pd the ~cope of the 
30(b )(6) notice, the defending counsel should note on he recot:ij "(~) whibh questions 
exceed the deposition notice, and (2) that answers to tfld~e queJfiQrts are~ot intended as 
~he .a~swers of the organiza~ion that put forth the witne.ss,but ratJlf1 , ~ff~e witness as an 
mdiVIdual. See F. C. C. v. Mzzuho Medy Co. 4._td. , 257 R R.B.J i79,lf)81 "::083 (S.D.Cal. 

< ~ ' ~ 

2009); Detoy v. City and Cty. of SF., 196 F.R.D. 362, 3 7 · ,.lJ. al. 2000)(if deponent 
does not know the answer to question outside scope of · att described in the 
deposition notice, "that is the examining party's ~oblem ,· 

1. e .. sition is to exceed the noticed subjects, defending counsel 
mus ensure tha the · sition transcript clearly states which portions of the testimony 
are res ' sive t ·, . e ; .O(b )(6) notice- and thus may be attributed to the organization -
and whi ortio simply attributable to the witness. Ideally, the calling attorney 

s.-rve questions beyond the scope of the notice until the noticed items 
. · en both attorneys .may state on the record that the remainder of the 

dep ~ition an't be attributed to the organization. Absent such an agreement, the 
defei U}gi'attorney should object to every question or answer beyond the notice ' scope. 

~ 
ora 1 : .~ · or purposes of this durationallimit, the deposition of each person designated under 

· ule 30(b)(6) should be considered a separate deposition." FRCP 30(d)(2) Advisory Notes. See 
lso Sabre v. First Dominion Capital, LLC, 2001 WL 1590544, 1 (S.D.N.Y.). Accordingly, the 

rrm e witnesses used to respond to the deposition notice, the more time the calling attorney gets. 

VI. Effect Of A 30(b}(6} Deposition: A Rule 30(b)(6) deposition is admissible against the party 
designating the representative. Crompton Greaves, Ltd. v. Shippers Stevedoring Co. , 776 
F.Supp.2d 375,393 (S.D.Tex. 2011)(citing Wright et al., Federal Practice & Procedure§ 2103 
(2d ed. 1994)). Courts have differed, however, as to whether testimony of a Rule 30(b)(6) 
designee binds the organization such that it may not offer evidence to the contrary. 
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A. Majority View: Organization Not Bound By 30(b)(6) Witness: Most courts have held 
that a 30(b)(6) witness testifies on behalf of the organization, but does not bind the 
organization in the sense of a judicial admission. United States v. Tay lor, 166 F.R.D. 356, 
362 n. 6 (M.D.N.C. 1996). Testimony given at a Rule 30(b)(6) deposition is evidence which, 
like any other deposition testimony, can be contradicted at trial by the deposed party. A.!. 
Credit v. Legion Ins. Co., 265 F.3d 630, 637 (7th Cir. 2001); R & B Appliance v. Amana 
Co., L.P., 258 F.3d 783, 786 (8th Cir. 2001); AstenJohnson, Inc. v. Columbia Cas. , 562 F.3d 
213, 229 (3rd Cir. 2009). The 30(b)(6) deposition may then be properly used for 
impeachment purposes, much like any other deposition. !d. ~~:.. :: 

~ ' 't; 'tl 

1. Bound: A corporation is 'bound' by its Rule 30(b)(6)f~.§timon~1j~the ~me sense that 
any indivi~ual ~ould be 'bound' by his deposition test_: -~.m'· A~BiiJ;rt...~ucts Group, 
L.P._ v. Maznettz USA Inc., 2004 WL 34584 !, (S.D.N.Y1!t ()tl~~~~!mg-WR. Gra~e & Co. 
v. Vzskase Corp. , 1991 WL 211647, at 2 (N.H. Ill.). Thus, the,w1tness has committed to a 
position at a particular point in time. The witness has not-w aae a judicial admission that 
formally and finally decides an issue. !d. ~-t;)'i :; 

B. :Iiness: Some courts have held 

C. e o nil B Failure To Answer: When an organization's designee 
legitimate) lacks t bll)ty to answer relevant questions on listed topics and the 

· ation . , nnot .• /} prepare that witness or obtain an adequate substitute, then the 
' -kno.WJ ;~;e.sdonse can be binding on the corporation and prohibit it from offering 

t trial on tfiose points. Phrased differently, the lack of knowledge answer is itself 
wh·c will bind the corporation at trial. Fraser Yachts Fla., Inc. v. Milne, 2007 
5,f;' at *3 (S.D.Fia.); Chick-fil-A v. ExxonMobil Corp. , 2009 WL 3763032, at* 13 

. If a party's 30(b)(6) witness, because of lack of knowledge or failing memory, 
provi' "don't know" answer, then "that is itself an answer" and the corporation "will be 
bound by that answer." Ierardi v. Lori//ard, 1991 WL 158911 at *3(E.D.Pa.). Similarly, a 
corporation which provides a 30(b )(6) designee who testifies that the corporation does not 

ow the answers to the questions "will not be allowed effectively to change its answer by 
introducing evidence at trial." !d. 

VII. Opposing A Rule 30(b)(6) Notice: A Rule 30(b)(6) notice constitutes testimony from an 
organization; the deposition notice may be opposed when alternative methods exist. The proper 
method of opposition is a motion for a protective order, or to limit discovery under FRCP 26. 

A. 30(b)(6) v. Interrogatory: Whether a Rule 30(b)(6) deposition or a Rule 33(c) contention 
interrogatory is more appropriate is a factual determination. Exxon v. United States, 44 
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VIII. 

Fed.CI. 597,600 (1999); McCormick-Morgan, Inc. v. Teledyne , 134 F.R.D. 275,286, rev 'd 
on other grounds, 765 F.Supp. 611 (N.D.Cal. 1991). 

B. Adoption Of Prior Testimony: An organization may seek to adopt prior testimony from an 
individual as testimony for the organization. Notably, in Novartis Pharms. Corp. v. Abbott 
Labs., 203 F.R.D. 159, 162-63 (D.Del. 2001), the court denied a motion to compel a 
30(b )( 6) deposition where the opposing party agreed to be bound by the testimony of a 
person, deposed in his individual capacity, who would have been the designee for a 30(b)(6) 
deposition. In Johnson v. Geico Cas. Co., 269 F.R.D. 406, 415-16 ,(_p.Del. 2010), the Court 

~--'1.... •• 

granted - in part - Geico's motion for protective order as <fo a 30(b )'~) P:eposf!ion notice 
based upon the fact that Geico previously "produced thousands of dOciJments" and the 
plaintiff had "already deposed witnesses" with respect to the\ articu a !~tgp)i; finding that 
plaintiffs 30(b)(6) notice was "duplicative and .!_!.nduly bur _ e~s'Qme:'~ ··I··~ 

-. . .... ~~ 

C. Cannot Discover Legal Theories: " [D]epositions, includin O€g)(6) depositions, are 
' .·.,l 

designed to discover facts, not contentions or legal t · ories, w iGb, to the extent 
it.• . '1' 

discoverable at all prior to trial, must be disco¥ered b¥1:o~~r::<~ d ms." JPMorgan Chase 
Bank v. Liberty Mutua/Ins. Co., ~0 F .R.D. 36 62 ~.NiY. 2002). A party cannot 
obtain legal theories or legal an~ITsis unde the fa 30(b )(6) deposition. U.S. ex rei. 
Baklid-Kunz v. Halifax Hosp. JVi./d. Ctr., 20"L 3537070 (M.D. Fla.). 

acti 6 De osition: The deposition transcript should reflect 
at the beginning- that the witness has been designated under 30(b)(6), and which subject areas 
e witness will address. After the witnesses is sworn, the party noticing the deposition should 

a copy of the notice or subpoena as an exhibit and place it in the record. Then, the noticing 
attorney should confirm on the record that the witness has been selected to respond to the 
30(b)(6) notice. If the responding party selects a series of witnesses to respond to various items 
in the 30(b)(6) notice, the noticing attorney should ask the defending attorney to note which 
items the attending witness is expected to address. A corporation which expects its designee to 
be unprepared to testify on any relevant, listed topic at the corporate representative deposition 
should advise the requesting party of the designee's limitations before the deposition begins. 
Calzaturficio S.C.A.R.P.A. s.p.a. v. Fabiano Shoe Co., Inc., 201 F.R.D. 33, 39 (D. Mass. 2001). 
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[Dl] USING DOCUMENTS IN A DEPOSITiON 

QUICK RULE: In a deposition, documents must be handled to avoid ambiguity on 
the transcript as to which document is being addressed. To this end, 
all documents used during a deposition should be uniquely marked 
and identified for the record. All subsequent use should refer to the 
document by its exhibit number. 
There are three areas to explore with each doc zl_rr!pnt: (j) obtain 
fo~ndational i_nformation ne~essary t~ en_ er th~~qfumi~t into 
evzdence at trzal; (2) gather znformatwn tegardzng;j he ,t;rcumstances 
of the document 's creation, us~ and meo/z'ilzg ,- ar/jf "(3)''lrefresh a 

~ " ... ,~ "'~ witness 's memory. 'I4SI • ."~.i¥., 

DISCUSSION: 

I. 

II. 

.pies: The attorney calling the deposition should bring extra copies of any documents 
he intends to use as exhibits both as a courtesy to opposing counsel and to avoid wasting 
time. Typically, at least three copies are necessary: one for the witness, one for the 
opposing counsel, and a copy for the calling attorney to keep and reference. These 
copies should be put in sequentially tabbed folders (Tab l , Tab 2, Tab 3), with each 
folder holding the 3 copies. If you pre-sticker your exhibits (give them exhibit numbers 
before the deposition), do this to the copy that will be handed to the witness, and make 
copies of that document, so that everyone will have the exhibit number. 

2. Identify The Areas Oflnterest: On the copy reserved for the calling attorney, highlight 
the important portions, and write the questions you want to ask either directly on the 
document, or on notes attached to the document. 
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3. Note The Tabs On Your Outline: On your outline, note the related document tab 
numbers where you want the documents to be used. After you question the witness about 
a meeting, put in " [Tab 4]" notation, which will direct you to folder #4, which contains 
the minutes for the meeting. You will be able to locate the documents and pull the 
documents out without any break in the questioning. 

B. Document Management (During Deposition): Attorneys should follow certain best 
practices when dealing with documents in a deposition to ensure that the record is not 
muddled . These practices, as a group, ensure that the transcript is cl~ar wha:t document is the 
subject of the questions and answers. ··'~- ~~ '',~ 

'~~- ..:•. ··)·• 

1. Stickering: Each document discussed during a deposi .' '. . ou ;~~b,~, m_4ked with a 
unique identification before the document is.handed t • . ';itness. Thil is often done 
with an exhibit sticker. Two common numo'ering schenfe,s ussd · ~identify the exhibits 
are: (1) by the witness's name, or (2) by the p that n~ljcedlthe deposition. Using the 

·· ~ •-='!\ former format, documents are labeled "Jones-1, ones4g , ~~d "Jones-3 ". The later 
format will result in "DXl" or "Defendan ·. Exh . .1." ~~hibit numbers may be affixed 
before the deposition by the c~.l in~ att~me a:~fe . eposition by the court reporter. 
There are several approaches to st1ckenng - ,. as Its fans: 

a. 

~· b\ D:e osition S~ickerin Uni ue Numbers: With this approach, the exhibits are 
b d sequentially throughout all the depositions in the case. Thus, the first 

nt shown to the first witness noticed by the defendant will be identified as 
'~XI." Perhaps during the deposition, eight more documents are shown, including 
~X9." For the next deposition, the attorney will start the next deposition with 
"DXlO." This ensures that the defendant ' s deposition exhibits are uniquely labeled 
and cannot be accidentally attached to the wrong deposition . If a document is shown 
to multiple witnesses, it retains the same exhibit number. Thus, if OX I is shown to 
three different witnesses, it is always marked as OX I. This approach takes a bit of 
management- keeping track of which documents have already been marked -and, 
thus, works best for simpler cases, with smaller document sets and fewer than I 0 
depositions. 

c. Deposition Stickering, Non-Unique Numbers: If the case is large, with multiple 
attorneys taking depositions at or near the same time, the best approach may be to 
use the witness ' s name as an identifier. This means that the same memo will be 
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marked as "Jones-3" in the Jones deposition, and "Toorvald-17" in the Toorvald 
· deposition. Not as elegant as the first two, but life is short and at some point- four 
attorneys deposing different witnesses in different cities, with hundreds of exhibits­
it's just not worth trying to get every scrap of paper stickered in advance. 

d. Practice Pointer: If documents are not pre-stickered, counsel must track exhibit 
numbers in the deposition. During the deposition, as the reporter identifies 
documents as PX3 or DX7, counsel (whether calling or defending) should write the 
exhibit identification number on their own copies to facilitate ,finding them and 
identifying them as the deposition continues. Ofteh, a witn~~s)pay wish to jump 
back to previous exhibits for reference or comparir~\ ''\Jl ;:~ 

,:~*.!,~ "'· .~ .. • , .• 't 
2. Referring To Documents During The Deposition: A1JJ r'6feJ;t<.flCS~ to·/the document 

during the deposition must clearly establish ·. hich doc en~srt,'lfe1ng used. 

. . ~l 
a. First Reference: The transcript must contain ~ufficieql'-:,.iNormation regarding each 

document that the record can withstan a claim· :x th~wTiness, at trial, that their 
testimony addressed a dif~e ~nt docume11t, To~accoffiWlish this, the first time the 
presenting attorney discusses a do~n en ; he.£S ould briefly describe the document, 
including its length. Th~$Jollowing ar- ,: pies ofthese descriptions: 

u 've<~been handed what has been marked as PX143 , a 53 -page 
bates number A5400 through A5452. The document has the 
I Report for Plymouth Corporation on the first page, and has text 
hout the document . . . " 

ne, you've been handed DX37, which appears to be a photograph of a 
e license GX479 . .. " 

· uent References: For all subsequent references to the document, attorneys 
ould use the assigned exhibit number rather than the ambiguous ' 'this'' or "that 

~0cument." When directing the witness to turn to different pages, re-identify the 
document for clarity: "If you could please turn to the seventh page of OX 14, and 
look at the third paragraph .. . " 

3 . . Exhibits Created During Deposition: It is often desirable to have a witness create a 
demonstrative during the deposition- especially when describing something visual, such 
as an organizational chart or the layout of a building. Sometimes, these created exhibits 
will take the form of hand drawings or lists created completely by the witness. Other 
times, a new exhibit will be created when a previous exhibit is marked up. For example, 
if an attorney is trying to establish where the witnesses were to a traffic accident, she 
may bring a diagram or photo of the intersection and ask the witness to place st ickers on 
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III. 

the relevant spots "On PX48, please place a blue sticker where you were standing." 
Anything created in a deposition must have its own, independent, exhibit number. 

C. Document Management (After The Deposition): After the deposition is completed, the 
original exhibits shown to the witness should be maintained with the deposition. The best 
practice is to ask the court reporter to bind the documents in with the transcript. This ensures 
the documents travel with the original deposition transcript. FRCP 30(f)(2)(b ). 

Using Documents In A Deposition : It is axiomatic that documents sa;x.:,)¥hat they say and show 
what they show- in a discovery deposition, the caller has MQ objectiv~f-~hen presenting a 
document to a witness (I) lay the groundwork to use the docu ent at tft' J!9r on',summary 
judgment, and (2) see if, by using the document, you can get mo 'ezjnformat io'1 out of the 
witness than you would have obtained without the ocument. ·:>:. ~ '·~~-:·;-

'~ ~~: 

A. Timing: When To Bring Out The Document: Time permr .!ng~~jt is best to fully explore a 
subje~t with the V:it~ess befo~e turning to rel~ted do: me.nts. "'·.n~ a document i: produced, 
the wttness may hmtt her testimony to what ts escn~ n t e document. Thus, tfyou have 
minutes of a meeting, first exhaust the witness s e ory (}htfle meeting before showing the 

~ 

B. 

minutes. If you have an expert, ,_ naust he .know g, of her opinions before you bring out 
the report. This approach gener~ily produce wi'der scope of testimony. 

1. 

riv.ile es: Is there anything in this document that could cause the invocation of a 
bii tlege, and, if so, is there an exception or did the circumstances surrounding the 

document waive the privi lege? If a claim of privilege is asserted, are there non­
privileged facts that can be gleaned to dislodge this claim? 

Hearsay: Does the document contain an out-of-court statement which the attorney 
would like to offer for the truth of the matter asserted. Was it an admission by a party 
opponent (a statement by the other party or its employees). Does it fit into an exception 
to the hearsay rule? If you ' re going to rely upon the business record exception, obtain 
foundational information during the deposition. 

5. Undue Prejudice: Does the document present a risk of prejudice that outweighs its 
probative value? 
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6. Rules: Does the document raise issues regarding specific exclusionary rules - such as 
those keeping out discussions of settlement? If so, is there a basis for challenge? 

7. Best Evidence: Is there a question about the actual contents of the original document 
and the accuracy of any copy? Is there a compilation? 

C. Information Regarding A Document: When questioning a person regarding a document, 
the attorney should keep in mind the witness's relationship with the document. These 
generally fall into a limited number of categories: (I) witness authG,ri,zed or-requested that 
the document be created; (2) witness authored or co-autHored the (l)C ~ ent;.(3) witness 
received the document; or (4) witness saw document in prenaration. ere ~te obvious 
questions given the witness's relationship: • · 

1. 

2. 

. ou receive a response? 
. . at actions, if any, did you want the intended recipient to take as a result of this 

document? Were those actions taken? 
• Tum to page_ and paragraph_ (read into record); what did you mean to convey by 
that statement? 

3. Witness received the document 
• When did you receive the document? 
• What did you do when you received it? 
• Did you read it from beginning to end? 
• Did you agree with the opinions expressed in the document? 
• Did you agree with the facts identified in the document? 
• Did you share the document with anyone else? 
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D. 

E. 

• What was your understanding of reason the document was created? 
• What was your understanding of why the document was transmitted to you? 
• What's your relationship with the author? 
• Did you understand the document? If no, did you take, if any, to resolve any questions 
you had regarding the document of its contents? 
• What actions did you take in response to the document? 
• Tum to page _ and paragraph_ (read into record); what did you understand the 
author meant to convey by that statement? 
• [For unintended recipient] How did you come to possess the~document? 
• Did you read or review any of the document? Why.? ~~ .. ~ · 

4. Witness reviewed the document in preparation 
• When was the last time you saw this doc ent? 

_: ~ ~-
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[D2] REFRESIDNG DEPONENT'S MEMORY 

QUICK RULE: An adverse party is entitled to obtain documents a witness uses to 
refresh his memory while the witness is testifying. An adverse party 
may be entitled to obtain documents used to refresh the witness's 
memory before testifying. There is a split whether this rule is 
sufficient to overcome claims of privilege. Counsel may use 
unfamiliar documents to refresh a witness's m ry. \ 

• 
DISCUSSION: 

I. Documents Used To Refresh: During a depositim,if a witn 
her memory, an adverse party is entitled to obtain iliat docume 
the document. FRE 612. This rule, which primarily app · sat 
applies during depositions given the admonition that "E 
witnesses may proce~d as permitted at the trial un r the 
Evidence." FRCP 30(c); see Spore eil, 759 F. 

document to refresh 
tion the witness about 

rule of evidence, also 
d cross-examination of 

s of the Federal Rules of 
rd Cir. 1985); James Julian, 

Inc. v. Raytheon, 93 F.R.D. 138, 1 (D.Del. 2); 
120, 123 (D. Minn. 1996). Contro 
been withheld upon a claim of pri 

r v. Burlington Nothern, 169 F .R.D. 
arise when the reviewed document has 

e of Rule 612 with varying degrees of 
S.D.N.Y. 2002). The rule establishes 

......... ,,.._ aeJ:>enlll11L2 upon whether a document is used to refresh the witness's 
n•···h ... -r·n .... testifying." Most courts agree that a witness using a 

while testifying must produce the writing. Calandra v. 
17,3 -4 (D.Conn.); Medlockv. Otsuka Pharmaceutical, Inc., 

............... " ... n, of documents during breaks in the deposition is "before" the 
,;~-.fl!iLI·:- v. Wal-mart Stores, Inc., 180 F.R.D. 403, 406 (D. Kan 1998) . 

..!!!!l:.~Y.!!.!!!£..!J!!!..!!!!U!!!£!!.!!!lW.!Yl!!!!!!lJl!w:!::m;· Most courts have held 
lltCI<lucttcm of a document will only be ordered if it actually refreshes a witness's 

"[E]ven where a witness reviewed a writing, if the witness did not rely on the 
writing to refresh memory, Rule 612 confers no rights on the adverse party." United 
States v. Sheffield, 55 F.3d 341, 343 (8th Cir. 1995)(citing 28 Wright et al, Federal 
Practice and Procedure § 6185, p. 465 (1993)). Contra: Actual refreshment of 
recollection is unnecessary. Audiotext Communications v. US. Telecom, Inc., 164 F.R.D. 
250,254 (D.Kan. 1996); Hiskettv. Wal-mart, 180 F.R.D. 403,406 (D. Kan 1998). 

B. Document Used To Refresh Before Testifying: If a witness refreshes his memory with a 
document before testifying, the trial court may compel production of that document "if the 
court determines it is necessary in the interests of justice." Burns v. Exxon Corp., 158 F .3d 
336,343 (5th Cir. 1998). Rule 612(2) grants trial courts discretion in ordering the production 
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of documents. See Cosden Oil & Chemical Co. v. Akleingesellschajt, 736 F.2d I 064, I 076-
77 (5th Cir. 1984). Documents used to refresh a witness's memory before the witness 
testifies is only producible when the court concludes justice requires as much. Tension exists 
between Rule 612(2) and the work-product doctrine (FRCP 26(b)(3)). Server Technology v. 
American Power Conversion Corp., 20 II WL 1447620 (D.Nev.). Congress amended Rule 
612 to include a distinction for material reviewed in advance of testifying to prevent " fishing 
expeditions among a multitude of papers which a witness may have used in preparing for 
trial." In re Yasmin, 2011 WL 2580764, 3 (S.D.Ill.) (citing FRE 612 Advisory Notes). Little, 
if anything, can be said regarding the uniformity of courts as to whe:Q._ pre-d~position 
refreshment will require the production of documents. AI. ~amplingt;0fthe co'Ort's approaches: 

~ . i~ ~ 

~{ '·· 

1. Foundational Test: " Invocation of Rule 612 requires h_e;· stablisltihent(of foundational 
facts. In particular, the questioner must elicit testimon · demonstr'~ti.rig ·('f) loss of 
memory on the part of the witness, (2) use ofla specific aoc • en ~to refresh that 
memory, (3) actual refreshment of memory, and (4) inte t to~use the document for the 

2. 

3. 

purpose oftestifying." In re Yasmin, 2011 WL 25.80764, ~~(.S:D.IIl.) (citing FRE 612(2)). 

.. 
~c ional Test: Under the functional analysis approach, before ordering production of 

privileged documents under FRE 612, courts determine whether the documents have 
sufficiently affected the witness's testimony. In re Rivastigmine Patent Litigation, 486 
F.Supp.2d 241, 243 (S.D.N.Y. 2007); Bank Hapoalim v. Am. Home Assurance, 1994 
WL 119575 (S .D.N.Y.). Once this element has been satisfied, courts balance factors 
such as whether production is needed for a fair cross-examination, and whether seeking 
party is engaged in a ' fishing expedition.' In re Rivastigmine, 486 F.Supp.2d at 243. 

5. Three-Part Test With Eight-Part Kicker: Some courts apply a three-part test to 
determine whether otherwise privileged documents should be produced under Rule 612 
based on their pre-deposition use to refresh a witness's memory: "(I) a witness must use 
a writing to refresh his or her memory; (2) for the purpose oftestifying; and (3) the court 
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6. 

must determine that, in the interest of justice, the adverse party is entitled to see the 
writing." Nutramax Laboratories v. Twin Laboratories, 183 F.R.D. 458, 468 (D. Md. 
1998); Coryn Group II v. O.C. Seacrets, 265 F.R.D. 235, 242 (D. Md. 20 I 0); Ferry v. 
BJ's Wholesale Club v. Tethys Bioscience, 2011 WL 4829340,2 (E.D.Va.). In exercising 
its discretion under Rule 6 I 2(2), courts balance the need for disclosure, in order to 
examine the witness fully, against the need to protect the policies underlying the asserted 
privilege. Coryn Group, 265 F.R.D. at 24 I; Nutramax Labs, 183 F.R.D. at 468. 

a. Factors Considered: Factors courts consider when making this determination 
include the following: (I) the witness's status; (2r !Pe impd'~ance oft pe witness's •H' +:_.$ ._-

testimony to the case; (3) when the events took place; (4) wliert~'the d~cuments were 
reviewed; (5) the ~umber of documents revi~'"":ed; ((]J~Ceth<t't~9~tness prepared 
the documents revtewed; (6) what type Qfpnvtlege~pp1les to;;the•Ul3cuments; (7) 
whether the documents were previously"clisclosed; and, (~J the· existence of credible 
concerns regarding manipulation, concealment, or de~~ruttion of evidence. Nutramax 
Labs., Inc., I 83 F.R.D. at 469-70; see also d n Grp.: f.I( LLC, 265 F.R.D. at 244. 

rule only: equires disclosure of the passage the witness 
ns relating to the same subject matter. See FRE 6 I 2, Advisory 
, 684 F.2d 370, 373 (6th Cir. I 982). 

D. Example . here p jntJ. f spent two hours reviewing counsel's twenty-six page chronology 
and testified · hat it e only document he reviewed in preparation for his deposition, the 
cou ot'!,nd ptf; · li tt911 was justified. Lebow v. Meredith Corp., 2007 WL 1343744,2 
(D.K .): The se fa document which possessed little, if any, work product value, for the 

rpo e of refreshing an important witness' recollection about dates, called for it to 
~e prod . · . · (:)the opposing party in order to further the interest of justice. Tattletale 
P'O.r;tabl~, !arm v. Calfee, Halter, 276 F.R.D. 573, 574 -577 (S.D.Ohio 20I I). In James 
Juh tJC. v. Raytheon Co., 93 F.R.D. I 38 (D.Del. 1982), the court held a binder of 
documents used for witness preparation constituted work product because the selection and 
compilation revealed counsel's understanding of the case, but that the use of the binder to 
efresh the witness's memory before testifying waived the protection. 

IV. Unfamiliar Documents: It is neither irrelevant, nor improper, to show a witness documents he 
has never seen before in an honest attempt to refresh the witness's memory. An attorney may 
use notes to refresh a witness's memory, even if the witness had never seen the notes before. See 
Thompson v. United States, 342 F.2d 137, 140 (5th Cir. 1965) ("The fact that a government 
agent instead ofthe witness prepared the statement [used to refresh] is inconsequential."); 
United States v. Landof, 591 F.2d 36, 39 (9th Cir. I 978) (use of FBI report to refresh 
recollection permitted). 
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Notes: ---------------------------------------------------------------
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[D3] RELEVANCE AND THE SCOPE OF DISCOVERY 

QUICK RULE: Information is relevant if reasonably calculated to lead to the 
discovery of admissible evidence. Rule 26(b)(J). Absent privilege or a 
contrary order, parties may obtain discovery regarding any matter 
relevant to a party's claim or defense. For good cause, the court may 
broaden the scope of discovery to any matter relevant to the subject 
of the lawsuit. _.... \ 

,~- -~ 
\" .. ; ~· 
~·· JJ 
t~:._,..:.:~"' 

DISCUSSION: 

I. 

II. 

Overview: The FRCP set out an extremely permissive deposition . ov~ery re gime, to which 
courts have long accorded a broad and liberal treatnf~nt to effeetuate>their' purpose that civil 
trials in the federal courts need not be carried on in the dark. Sc i1ageiy,haufv. Holder, 379 U.S. 
104, ll4-15(1964)(citingHickmanv. Taylor,329U.S. ' 5 50i.,af){l(l947). 

i' 

··a ears reasonably calculated to lead to the discovery of admissible evidence. 
yaratnam, 622 F.3d 159, 181 (2d Cir. 2010)(citing 26(b)(l)). This rule 

~nts the general principle that broad discovery is an important tool for the litigant. 
TTTTJrrn·,~~..,.,,,r:. v. Wounded Warriors Family Support, Inc., 628 F.3d 1032, 1039 (8th Cir. 20 II). 

Different Standard Than For Trial: "[T]he standard for determining whether 
information is relevant for purposes of pretrial discovery is substantially broader than the 
standard for relevance during trial." 7 Moore's, Moore's Federal Practice,§ 37.22[2][a]. 

2. Possible Relevance Enough: The rules do not define what is deemed relevant. Allen v. 
Pacific Coast Feather Co., 2012 WL 1120040, 2 (E.O.N.C.). Relevance has been 
broadly construed to encompass any possibility that the information sought may be 
relevant to the claim or defense of any party. Equal Employment Opportunity Comm'n v. 
Sheffield Fin. LLC, 2007 WL I 726560, at *3 (M.O.N.C.)(quoting Merrill v. Waffle 
House, Inc., 227 F.R.O. 467, 473 (N.O.Tex. 2005). 
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C. Attorney-Guided Discovery: Parties may "obtain discovery regarding any matter, not 
privileged, that is relevant to the claim or defense of any party." In re Agent Orange Product 
Liability Litigation, 517 F.3d 76, 103 (2d Cir. 2008)(citing FRCP 26(b )(I)). "Relevant 
matters are therefore ones which relate to a party's claim or defense. Relevancy does not 
extend more broadly to the subject matter of the action unless the Court orders it upon a 
finding of good cause. Upon this framework, relevancy is conceptually broad. Information is 
relevant ifthere is any possibility that it might relate to a claim or defense of any party." 
Walker v. State Farm Mut. Auto. Ins. Co., 2012 WL 1155140, 8-9 (S .D. W.Va.) . 

·~1.-(' . \ 

1. Read Broadly: Relevancy is to be broadly construed~wr disco·ver§j issu~.s and is not 

2. 

limited to the precise issues set out in the pleadings. Pla~eck v. •·f9;oge~Co. , 2012 WL 
640051 , 4-5 (O.S.O.). Relevancy encompasses any m~tter,_ hat c , tflq b~r on, or that 

·~ ?4"'·':!'·','(·, .·· 
reasonably could lead to other matter that cpuld bear o~, an..~ ~ s -":that Is or may be in 
the case. EEOC v. Woodmen ofthe Worl/1 ife Ins. Socie ; 2·0 9 WL 1217919 at* I 

' ... 
(O.Neb.)(quoting Oppenheimer Fund, Inc. v. Sanders, 417 U~S. 340, 351 ( 1978)). 

'-~ . 
~~:\_~~ .;~ 

a. ·n 2000~::FRCP 26 Advisory Note ... ~ 
diSro\Y'ery was that which was 

se S'~ 1 : What is "relevant to the claims or defenses depends on the 
, 1 urns ances of the pending action." FRCP 26 Advisory Note (2000). ,j. 
Discovery Not For Claim Development: The rule change signals to the court that it 

as the authority to confine discovery to the claims and defenses asserted in the 
pleadings, and signals to the parties that they have no entitlement to discovery to 
develop new claims or defenses that are not already identified in the pleadings. 
Walker v. State Farm Mut. Auto. Ins. Co., 2012 WL 1155140, 8-9 (S.D. W.Va.). 

c. Discovery Not Limited By Adverse Party: In determining what is discoverable, a 
party is not be limited by its opponent's theory of the case. The scope of attorney­
directed discovery is based upon both parties' claims and defenses. FRCP 26. 

d. Circumstantial Evidence: Circumstantial evidence related to claims or defenses 
may be probative and is generally discoverable. See, e.g,, In re Subpoena to Witzel, 
531 F.3d 113, 120 (1st Cir. 2008). 
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D. 

3. Burden On Party Seeking Discovery (Threshold Showing): "There is no presumption 
in the Federal Rules of Civil Procedure that a discovery request is relevant." Herrmann 
v. Rain Link, Inc. , 2012 WL 1207232, 2 (D.Kan .). Relevance, however, is often apparent 
on the face of the request. Presby terian Manors, Inc. v. Simplexgrinnell, L.P., 20 I 0 WL 
3880027, at *7 (D.Kan.) . When relevance is not facially obvious, the proponent of the 
discovery must show the relevance of the discovery sought. The party seeking discovery 
must make a "threshold showing of relevance before production of information, which 
does not reasonably bear on the issues in the case, is required." Plambeck v. Kroger Co., 
2012 WL 64005I , 4-5 (D.S.D.)(citing Hoferv. Mack Trucks, Jm;., 98I F.2d 377,380 
(8th Cir. I993)). "Mere speculation that information · ,ight be ii~~fu. t wit! not suffice; 
litigants seeking to compel discovery must describe wifh,a reasO'W{b te d~kree of 
specificity, the information they hope to obtain and its · · FQ~ancl~?~~~,Pr case." !d. 

. f:., •• 

1. 

'( ~~~ Z~· 

a. Burden Of Production Shifts: Once th requestin~art'\,nasmade a threshold 
showing of relevance, the party resisting dis avery must demonstrate that the 
?i~cove~y is not relev~nt ; how it is overly brc)\'k bur~i'tt~. e,_ or oppressive; or why 
1t 1s subject to protectiOn. Penford Co1J2. v. National [Jmon Frre Ins. Co., 265 F.R.D. 
430, 433 (N.D.Iowa 2009 ' t. Paul Ret . ura ,e v. 'l!!ommercial Financial, 198 
F.R.D. 508, 5I1 (N.D.I <i' a 000). When eqlt@'sted information appears relevant, the 
party objecting to provi . ing it must Cle on~trate that the information has no bearing 
upon a claim or defense ;(!)[ any p j;ty. e-!_Jesrosiers v. Mag Industrial Automation, 
675 F.Supp.2d 598, 60 I .Md. 2 , )(citmg FRCP 26(b)(2)(C)). 

~leva ~" . . f Settlement Discussions: The Federal Rules of Evidence limit the admissibility 
various types of settlement-related materials. FRE408. In enacting Rule 408, Congress did 

ot take the additional step of expressly protecting settlement negotiations from discovery. To 
h . ' t discovery of these materials, some courts have found a settlement privilege. This area is 
still evolving, but those circuits favoring such a privilege are in the minority. 

A. Rejecting A Settlement Privilege: "A federal settlement privilege does not exist as a matter 
oflaw." Matsushita Electric Industrial Co., Ltd. v. Mediatek, Inc., 2007 WL 963975, 2 
(N .D.Cal.) Two circuits have rejected the idea of a settlement privilege. In re General 
Motors Corp. Engine Interchange Litigation, 594 F.2d II 06, II24 n. 20 (7th Cir. I979); In 
re MSTG, Inc., 20 I2 WL II55736, 4 (Fed. Cir. 20 I 2) . "Rule 408 does not warrant 
protecting settlement negotiations from discovery .. On its face, the rule applies to the 
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admissibility of evidence at trial, not to whether evidence is discoverable." Phoenix 
Solutions Inc. v. Wells Fargo Bank, NA ., 254 F.R.O. 568, 583 (N.D.Cal. 2008). See also 2 
Weinstein & Berger, Evidence ~ 408[ I] at 408-15 to 408-16 ( 1986)(party is not allowed to 
use Rule 408 as a screen for curtailing his adversary's rights of discovery.) 

1. Difficulty Enforcing: Any settlement privilege would necessarily have numerous 
exceptions. Rule 408 itself contemplates a host of scenarios under which documents 
related to settlement negotiations would be admissible for purposes other than "prov[ing] 
or disprov[ing] the validity or amount of a disputed claim or [ J~jQlpeach[ing] by a prior 
inconsistent statement or a contradiction." !d. See als~Jn re Su~pq~na !~sued to 
Commodity Futures Trading Comm'n, 370 F.Supp.2d :l(i) (D.O:'c:·:~005)'. Adopting a 
settlement privilege wou ld require the courts to go furt.peN han O~~!.~ss:thought 
necessary to promote the public good ofse Jement, or~in o~~~.word ~to strike the 
balance differently from the one Congress fias already iiliopt&rin · RE 408. In re MSTG, 
Inc., 2012 WL 1155736, 4 (Fed. Cir. 2012). . t 

,, ·~ k!· 
\)~~.· 

B. Adopting A Settlement Privilege: "Any communica ~0. s ll!ade· in furtherance of settlement 
are privileged." Goodyear Tire ubber Co. v. Chile's Pow.fl Supply, Inc., 332 F.3d 976, 
979-83 (6th Cir. 2003). Confid 1al settle ent . mll)tmications are a tradition in this 
country. !d. See Palmieri v. Ne York, 779 .2d 8~1 , 865 (2d Cir. 1985); In re Franklin 
Nat'/ Bank, 92 F.R.D. 468, 47 ' .O.N. • ·.19 ~ - ·. alifornia v. Kinder Morgan Energy 
Partners, L.P., 2010 WL 3988 ·· 1 (S.D. aJ, . 
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[D4] LAY WITNESS TESTIMONY 

QUICK RULE: A lay witness may only offer testimony regarding opinions, or 
iriferences which are (a) rationally based on the witness 's 
perception, (b) helpful to a clear understanding of the witness's 
testimony or the determination of a fact in issue, and (c) not based 
on scientific, technical, or other specialized knowledge. FRE 701 . 
If otherwise admissible, lay witnesses ill a civil2~i:l,.$e may testify 
regarding ultimate issues of fact. FREvr:Q%.4(a) . .. ~ ~1_ :~, 

'·.t \1:• •.. 
.t ~ ,. "~{~a t_:~~:~ ':J~... .:. ) 

DISCUSSION: f~·!':: . ·; 't) . -:.· 
'if.• • J, t.;: .. ..,:: ;:i'::'~ 

I. General : Lay witnesses may offer opinion testimony if he opif\i{!>ns' r inferences are (a) 
rationally based on the witness's own perception, and ( · lpful)to,~;~¥clear understanding of 
the witness's testimony or the determination of a fact in i . FRE 701 ; United States v. 
Sarras, 575 F.3d 1191 , 1217 (I Jlh C. 009). To enure Jlat H ;ru le is n'ot used to 
undermine FRE and FRCP expert <Ji closure r~uirements, lay witness opinions cannot be 
based upon scientific, technical, 01r~ther specialh:~d ·. ow ledge. FRE 701 (c). 

Pe~onal Knowledge: Lay opinion testimony regarding another's knowledge will 
only satisfy the rationally-based requirement if the witness has personal knowledge 
of one or more "objective factual bases from which it is possible to infer with some 
confidence that a person knows a given fact . . . includ[ing] what the person was told 
directly, what he was in a position to see or hear, what statements he himself made to 
others, conduct in which he engaged, and what his background and experience 
were." United States v. Kaplan, 490 F .3d 1 1 0, 119 (2d Cir. 2007)( quo! ing United 
States v. Rea, 958 F.2d 1206, 1215 (2d Cir. 1992)). 

2. Court Must Ensure Witness Can Offer Lay Opinion : A trial judge must 
rigorously examine the reliability of a layperson's opinion by ensuring that the 
witness possesses sufficient specialized knowledge or experience which is germane 
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II. 

to the opinion offered. Asplundh Mfg. Div. v. Benton Harbor Eng'g, 57 F.3d 1190, 
1200-0 I (3d Cir. 1995). 

B. Opinion Testimony Must Be Helpful To Fact Finder: The basic approach to opinions 
- lay and expert - is to admit them when helpful to the trier of fact. United States v. 
Perez, 280 F.3d 318, 341 (3rd Cir. 2002); FRE 704 Advisory Committee Notes. The 
evidence must be otherwise admissible as lay testimony under FRE 70 I, United States v. 
Baskes, 649 F.2d 4 71 , 4 78-79 (7th Cir. 1980), or expert testimony under FRE 702, 
United States v. Scavo, 593 F.2d 837, 844 (8th Cir. 1979). 

1. Lay Wi_tness Cann~t.Offer Legal Concl~sion: A . la~~ness · ·~~ot ot er a legal 
concluston because tt ts not helpful to the JUry. Umted s v. N,e.¢:1, 5~1 F.3d 490, 
496 (71

h Cir. 2009); FRE 70 I (b). A lay witness's purp :n(p~.JY~ jury what is 
in the evidence, not to tell it what inference o draw fr ~iHence . !d. See 
United States v. Grinage, 390 F.3d 746, 750 (2d Cir. 20 ,• ; .l zited States v. 
Wantuch, 525 F.3d 505, 514 (7th Cir. 2008) (wHe · r ~ndant knew his actions 
were legal demanded a conclusion as to th le a! defendant's conduct, 
which was unhelpful to the ju under F ). 

ony is not objectionable solely 
ided by the trier of fact." FRE 
, 513 (7th Cir. 2008). A lay witness 

ise admissible even if " it embraces an 
of fact." United States v. Espino-Rangel, 500 

g FRE 704). 

Distinction When Specialized Knowledge Is Applied : The distinction between lay and 
xpert testimony is far from clear in cases where a witness with specialized or technical 

owledge was also personally involved in the factual underpinnings of the case. United 
States v. White, 492 F.3d 380, 401 (6th Cir. 2007) (citing United States v. Ayala-Pizarro, 
407 F.3d 25, 28 (1st Cir. 2005)). Trial courts must be especially vigilant in evaluating 
the admissibility of expert testimony where a witness is called on to testify as a fact 
witness but also functions as an expert. United States v. Cruz, 363 F.3d 187, 194 (2d Cir. 
2004) (DEA agent, called as fact witness, improperly permitted to testify to the meaning 
of the phrase "to watch someone's back" as used in a drug transaction); United States v. 
Perkins, 4 70 F.3d 150, !55 (4th Cir. 2006). 
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III. 

1. When Specialized Testimony Is Allowed: Courts have "allowed lay witnesses to 
express opinions that required specialized knowledge" where "No great leap of logic 
or expertise was necessary for one in [the witness's] position to move from his 
observation ... to his opinion." United States v. Riddle, 103 F.3d 423,428 (5th Cir. 
1997); United States v. Grote, 632 F.2d 387, 390 (5th Cir. 1980) (allowing an IRS 
official to compare defendant's tax returns and characterize some as "acceptable"). 

2. Fact v. Opinion Testimony: The line between fact and opinion testimony is often 
illusory. "There is no conceivable statement however specific, .de.tailed and ' factual,' 
that is not in some measure the product of inference and reflect«>~ as wel l as 

.-,, •• 4( 

observation and memory." Beech Aircraft Corp. v. Rm~ , 488 " \~ - 15~ ;. 168- 169 
( 1988) (quoting McCormick on Evidence 27 (1984 )). ;;(""t __ /:'-' 

~ ·:..,·--:trJ-t·~ 

Examples: The "prototypical exanmies" of;J,.~y op ni0n testimony relate to the appearance of 
persons or things, identity, the man~er of con1ff'qct, competency of a person, degrees of I ight 
or darkness, sound, size, weight, distance, an~~~r~us items that ar~ i~describable 
factually apart from · ferences. Tamp aY. 8FizpoU1ldmg v. Cedar Shzppmg, 320 F.3d 1213, 
1222 (lith Cir. 2003). 

ti9;\\s issue regarding lay witness testimony is the extent to 
ify to lost profits. The owner or officer of a business may 

· ess's value or projected profits, without qualifying the witness 
, or similar expert. FRE 701 Advisory Notes. 

- properly permitted fact witnesses to opine about the reasonableness 
a time required to repair a ship. Tampa Bay Shipbuilding & Repair Co. v. 

·) d r I · _,; gCo.,Ltd., 320F.3d 1213, 1216(11thCir.2003). 

/Ji ~ l l f C ilders: The trial court properly excluded "lay testimony" from a computer 
'Iff specialist regarding running commercially-available software, obtaining results, and 

reciting them. United States v. Ganier, 468 F.3d 920, 925 (6th Cir. 2006) . The proposed 
estimony required the witness to apply knowledge and familiarity with computers and 

t e particular software well beyond that of the average layperson. Id. 

D. Motivation: A witness may opine as to why an individual acted in a certain way, 
provided sufficient foundation as to the factual basis. United States v. Tsekhanovich, 507 
F.3d 127, 130 (2d Cir. 2007). A witness could testify as to why the defendant was 
sending the witness cars to repair, based upon an extensive previous relationship . !d. 
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E. Truthfulness: Opinion testimony regarding a witness's truthfulness is admissible under 
the rules for impeachment. FRE 608(a). The opinion witness's testimony must comply 
with FRE 70 l; accordingly, a lay witness offering an opinion for truthfulness must 
testify from first-hand knowledge. See United States v. Ruiz-Castro, 92 F.3d 1519, 1530 
(10th Cir. 1996); United States v. Cortez, 935 F.2d 135, 139-40 (8th Cir. 1991) (rejecting 
opinion testimony by police officers because they had minimal, post-arrest contacts with 
witness and they merely expressed their belief witness's story). 

F. Handwriting: A lay witness may testify as to the author of handwJ5i!i.pg provided the 
witness has prior, pre-litigation experience with the writi:" . Lay w1Jn s tes_t,i mony 
without prior familiarity with the handwriting would not elpfui'; e j~ and is 
prohibited. United States v. Scott, 270 F.3d 30, 49 (I st Cir · 1) (ct ., FRE 70 I). A 
lay witness may not enter court and compare unfamiliar h · · gJ$rfiM~·s; the result 
is the same if the witness compared the samples"'oefore ent ~urtroom. !d.; See 
United States v. Pitts, 569 F.2d 343, 348 (5th Cir. 1978). 
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[DS] ADMISSIBILITY OF EXPERT TESTIMONY 

QUICK RULE: If scientific, technical, or other specialized knowledge will assist 
the fact finder to (1) understand the evidence, or (2) determine a 
fact in issue; a witness qualified as an expert may testify as to 
opinions and analysis. FRE 702. To be qualified as an expert, the 
witness must have specialized knowledge, skill, experience, 
training, or education. Expert testimonx must {t e bd$ed upon 
sufficient facts or data, (2) be the prodil~ofre , le,e pr~nciples 
and methods, and (3) apply the principles~ " '' eliably to 
the facts of the case. FRE 702. ~) 

DISCUSSION: 

I. Admissibility Of Expert Opinion: The rules cre<ite a fo ·'lg~est for the admissibility of 
~"'tt' expert testimony: 

o The testimony must be scientific 
the fact finder to understand the 

o The witness must be qualified as 
o The testimony must have indicia 
o The proffered testi ony must "fit' 

ialized knowledge that will assist 
e a fact in issue; 

A. C~~rt Is Gateke .r,: The \: les imp ~ "special obligation" ~pon on tri~l co~rts t~ act 
as .·g~t:keepers" t~, · r t expert testm~ony meets the requtrements of qualtficat10n, 
reltabiil~~' and fit. WI( Co. v. Carmichael, 526 U.S. 137, 147 (1999); Daubert v. 
Merrell B>~(. Phar . .. s, .Inc., 509 U:S . . 5?9, 597 (I 993). The court must consider 
the propose{);, expert a,lficatwns, the reltabJitty ofher methods, and whether her 

y "fit " at hand. Schneider v. Fried, 320 F.3d 396, 404 (3d Cir. 2003). 

iii . For Factfinder: Whether the expert is credible or whether the theories 
' · d by the expert are correct, is a "factual one that is left for the jury to 
after opposing counsel has been provided the opportunity to cross-

ne the expert regarding his conclusions and the facts on which they are based." 
· v. Ford Motor Co. , 215 F.3d 713, 719 (7th Cir. 2005). Furthermore, "(i]t is not 

the trial court's role to decide whether an expert's opinion is correct. The trial court is 
limited to determining whether expert testimony is pertinent to an issue in the case 
and whether the methodology underlying that testimony is sound." Id. 

a. Factfinder May Reject Qualified Expert Testimony: After the court has found 
expert testimony admissible under FRE 702 and Daubert, the fact finder may 
choose to reject it as not credible or reliable. Juries are not bound to believe 
expert opinions. See United States v. Oliver, 278 F .3d I 035, I 043 (1Oth Cir. 
2001 ). It is solely within the jury's province to weigh expert testimony. I d. In 
United States v. Madrid; 673 F.2d 1114 (1Oth Cir. 1982), the court of appeals 
affirmed a conviction for robbery even though "four of the five experts who 
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B. 

expressed opinions on the issue of sanity concluded that [the defendant] was not 
capable of conforming his conduct to the requirements of the law at the time of 
the robbery." 

2. Daubert Hearing Not Necessary: The trial court possesses "latitude in deciding how 
to test an expert's reliability, and to decide whether or when special briefing or other 
proceedings are needed to investigate reliability." Kumho Tire , 526 U.S. at 152. 
Although the rules do not mandate the process, Daubert hearings are the most 
common method for fulfilling the gatekeeper function. United Sff!tes v. ~Turner, 285 
F.3d 909, 913 (101

h Cir. 2002). Daubert challenges, like other ~"'~inaty questions 
of admissibility, are governed by Rule 1 04(c), which p OYides t~g~ hea!_i ng outside 
the presence of the jury shall be conducted "when the interests o:Wgstise/ equire." 
McCoy v. Whirlpool Corp., 214 F.R.D. 646~ .653 (D.K~ . ·. op~ ({jrf''~"g.S'ummers v. 
Mo. Pac. R.R., 132 F.3d 599 (1Oth Cir. 1999). ·• ~ •. t:~: 

:A 

" 

1. Subjective Opinions: Oi inions · on personal, subjective views do not meet the 
core requiremep t exP.ert testimony rest on "knowledge," a term that "connotes 
mm:e than subje lie' or unsupported speculation." In re Rezulin Products 
Liab1l/Jy Litigati n, E.Supp.2d 531 , 543 (S.D.N.Y. 2004); FRE 702. See 
Grdinle.J;z v. Bra lees, 87 F.R.D. 77, 81 (S.D.N.Y. 1999) (excluding as speculation 
ex ert opillion b n claimed industry standards, where only bases was general 
"t ommon-sen.se' ' mdelines.). 

T: n\ on . annot Encom ass Le al Anal sis: It is legal error for a witness to 
testi ~ r _garding legal conclusions or legal principles, as those are the domain of the 

. <:_ou Marx & Co. v. Diners' Club, 550 F.2d 505 (2d Cir. 1977) (error to allow 
w1n(~~s to testifY about meaning of contract's "best efforts" provision); Montgomery 
v. Aetna Cas. & Sur. Co., 898 F.2d 1537 (lith Cir. 1990) (in breach of contract case, 
court properly excluded expert's testimony that insurer was liable under "duty to 
defend" clause); F.H Krear & Co. v. Nineteen Named Trustees, 810 F.2d 1250, 1258 
(2d Cir. 1987) (attorney-expert's testimony that contracts lacked essential terms and 
therefore were unenforceable properly excluded in breach case); Energy Oils, Inc. v. 
Montana Power Co., 626 F.2d 731 (9th Cir. 1980) (expert witness improperly 
allowed to testifY about agreement' s legal effect in breach of contract case). 

a. Regulatory Interpretation: Because regulatory interpretation is a legal issue, 
expert testimony relating to this question, such as the affidavit of a former 
government official, "should not be received, much less considered." Mala v. 
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United States, 516 F.3d 1370, 1379 n. 6 (Fed. Cir. 2008) (citingRumsfeldv. 
United Techs. Corp., 315 F.3d 1361, 1369 (Fed. Cir. 2003)). 

b. Interpretation Of Legal Standard: Experts cannot interpret legal standards. 
Opinions offered to "illuminate the applicable negligence standard" is 
inadmissible as it would encroach on the role of the trial judge in instructing the 
jury as to the applicable law. United States v. Lumpkin, 192 F.3d 280, 289 (2d 
Cir. 1999); United States v. Duncan, 42 F.3d 97, I 0 I (2d Cir. 1994). 

3. Behavior Of Organizations: Expert testimony as tOi<~J,he inten! 'fttotiv4 . or states of 
mind of corporations, regulatory agencies and others l11it~ nob · · i\t\ .n a~~! relevant 
body ofknowledge or expertise." In re Rezulin Produ ;;;·,. · hili ·on, 309 
F.Supp.2d 531 , 546 (S .O.N.Y. 2004). See also DePae ~· J1e~ ors Corp., 
141 F.3d 715, 720 (7th Cir. 1998) (trial cou erroneous a ~~~ea;expert to testifY as 
to why General Motors had reduced the padding in its a , om~pile; expert "lacked 
any scientific basis for an opinion about the moft' s of ~~aesigners."). 

4. Custom And Usage: Custo 
may properly be the subjec 
demonstrat ing relevancy o 
Cunningham Packing Cor 

tract interpretation, and 

5. 

ert ualifications: Before a person may offer expert testimony, 
ualify the witness as an expert in identified and articulated fields of 

. LuMetta v. US. Robotics, Inc. , 824 F.2d 768, 771 (9th Cir. 1987). To make 
this '·lis! g, the proffering party must demonstrate that the expert has sufficient 
background and possess "specialized knowledge that 'will assist the trier of fact to 
understand the evidence or to determine a fact in issue. " ' Crowe v. Marchand, 506 F.3d 

3, I7 (I st Cir. 2007). 

1. Basis Of Expertise: The basis of "specialized knowledge" can be from "practical 
experience as well as academic training and credentials." Waldorf v. Shuta, 142 F.3d 
60 I, 625 (3d Cir. 1998). Courts may consider factors such as experience, 
certification, education, and membership in certain organizations to determine 
whether individual may quality to testify. Examples: An elected sheriff did not have 
requisite experience to quality as an expert on the effects of disciplining officer 
Berryv. City of Detroit, 25 F.3d I342 (6th Cir. 1994). A witness's extensive 
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experience as a firefighter and fire investigator qualified him as expert in fire scene 
investigation. Hickerson v. Pride Mobility Products Corp., 470 F.3d 1252, 1257 (8111 

Cir. 2006). 

2. Scope Of Expertise: The permissible scope of expert testimony is broad; trial courts 
have broad discretion in making admissibility determinations. Hill v. Reederei F. 
Laeisz G.MB.H Rostock, 435 F.3d 404, 423 (3d Cir. 2006). The witness's scope of 
expertise must encompass her proffered testimony. A district court properly 
disqualified an engineer who did not have the requisite experience to support his 
proffered theory. Surace v. Caterpillar, Inc. , I 11 F.3~-,.J 039, I of .1(3d Cjr. 1997). See 
also Aloe Coal Co: and Commercfal Union Ins. C~. <&l.ar~ Ei/hJf~ C. o. ;~:816 F .2d 
I I 0, 114-15 (3d Cir. 1987) (the tnal court abused Its dtscF twn b~~llowing a 
salesman to testify about the cause of an e ~ipment fi~. :.;~."~ -~ ..-.."L • 

3. 

a. 

;..,. '""'f' 

' igorous cross-examination, presentation of contrary evidence, 
· ion on the burden of proof are the traditional and appropriate 

eans ·: . king shaky but admissible evidence." Daubert, 509 U.S. at 595. 
fV1h~Ie t opposing side has the opportunity to cross-examine an expert 

rdmg his qualifications and where the jury is properly instructed to determine 
"'"'"''"f'"·"·:•·fthe weight and credibility to be given to the expert's testimony, an 
1fu~ent opposing admiss~bility ofth~ testimony on the grounds that it is outside 
· e Witness's area of expertise must fat!." Benton v. Ford Motor Co. 492 

F.Supp.2d 874, 877 (S.O.Ohio 2007). 

Expert Need Not Be The Most Qualified Person: The fact that the proffered expert 
is not the "best qualified" or does not have the most appropriate specialization is not 
sufficient grounds for excluding an expert. Lauria v. Nat/. R.R. Passenger Corp., 145 
F.3d 593, 598-99 (3d Cir. I 998). 

D. Third Inquiry- Reliability Of Testimony: "In Daubert the Court charged trial judges 
with the responsibility of acting as gatekeepers to exclude unreliable expert testimony, 
and the Court in Kumho clarified that this gatekeeper function applies to all expert 
testimony, not just testimony based in science." FRE 702 Advisory Notes. 
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1. Daubert Factors: The Supreme Court identified a series of factors the trial court 
may consider when evaluating the reliability of the proffered expert testimony. The 
Daubert factors are: 
o Whether a theory or technique can be (and has been) tested; 
o Whether the theory or technique has been subjected to peer review and publication; 
o Whether there is a known or potential error rate and whether there are standards for 

controlling errors; and, 
o Whether the theory or technique enjoys general acceptance within a relevant 

scientific community. See Terran v. Secretary of Health and ljuman Services, 195 
F.3d 1302, 1316 (Fed. Cir. 2000). ~t:"~>:, ; 

a. Testing: The ability and feasibility of testing the t .;~~ or t;~ig;,t¢L case 
dependent. The expert need not perform ... he most , . >~ anl! ~!~~nsive tests . 
possible. The failure to perform any tes mg at all, J il,en ·~"ffMffuethods exist for 
testing, undermine the reliability of proffered testima~t {?hnson v. Manito~oc 
Boom Trucks, Inc., 484 F.3d 426, 433 (6111 C 07)~:Jill_ert ' s "complete failure 
to test his proposed design cuts heavil · .' !;~ ,,,: 

b. Flexibility: The inquiry 
the scientific validity-

'>. 
v~ 

2. Kumho Clari 1cation: Sit years after issuing Daubert, the Court made clear in 
Kutpho that th c rs apply in the context of"engineering" testimony as well 
as ·~\ientific" i he distinction between "scientific knowledge" (at issue in 
Daub~. and "t ni~· al or other specialized knowledge" (at issue in Kumho) is 
fuzzy. Jo'l!lJJ.,~on itowoc Boom Trucks, Inc., 484 F.3d 426, 429 (6th Cir. 2007). 
Rat · ~r, "t~ate · ·eping inquiry must be tied to the facts of a particular case," 
df e ·ding'fim ~e nature of the issue, the expert's particular expertise, and the 

of ' s testimony." Id. 

th Factors: The Daubert factors are neither mandatory nor exclusive; the trial 
, f$m ust decide which Daubert factors are appropriate, use them as a starting 

point, and then ascertain if other factors should be considered. See Black v. Food 
Lion, 171 F.3d 308, 311-12 (5th Cir. 1999). 

a. Prepared Solely For litigation: One significant fact is whether the experts are 
proposing to testify about matters growing naturally and directly out of research 
they have conducted independent of the litigation, or whether they have 
developed their opinions expressly for purposes of testifYing. Johnson v. 
Manitowoc Boom Trucks, 484 F.3d 426, 434 (61h Cir. 2007); Daubert v. Merrell 
Dow Pharmaceuticals, 43 F.3d 1311 (9th Cir. 1995) ("Daubert IF')). That an 
expert testifies based on research he has conducted independent of the litigation 
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provides important, objective proof that the research comports with the dictates 
of good science. Id: 

b. Improper Extrapolation: The court may consider whether the expert has 
unjustifiably extrapolated from an accepted premise to an unfounded conclusion. 
General Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997). 

c. Alternatives: The court should consider whether the expert has adequately 
accounted for alternative explanations (on matters of caus · 
Burlington N.R.R., 29 F.3d 499 (9th Cir. 1994); tra Am. 
101 F.3d 129 (D.C. Cir. 1996)(unconsidered alte 
weight, so long as expert has considered obvious c 

). Cla,arv. 
·ni v)Labarraque, 
s an ~issue of 

··~~ 
d. Care Taken: The court should conside~hether t 

would be in his regular professional work outside hi 

.::-;-c• 

Sheehan v. Daily Racing Form, Inc., 104 F. 40, 

4. Court's Role: The trial cou 
the reasoning and methodo 
Northern, 29 F.3d 499, 50 
492, 501 (6th Cir. 1999)Gu 
the testimony of paid expe 

ated to scrutinize carefully 
testimony. Claar v. Burlington 

Greenwell v. Boatright, 184 F .3d 
ivocal duty to give careful scrutiny to 

verdicts based on 1unk science"'). 

a. s mit testimony under Daubert, the court 
mding e record" rather than rule "off-the-cuff." 
io, 519 F.3d 1140, 1153 -1154 (lOth Cir. 2008); Dodge v. 
1212, 1223 (lOth Cir. 2003). The trial court must then 

.• JJU;"'IIdiiiiL eloped record to allow a determination on appeal of 
urt properly applied the relevant law. Id 

ects Wei ht: The question of reliability goes both to admissibility 
ven iftestimony is deemed sufficiently reliable to permit 

ility, the fact finder might find the testimony is due little if any weight. 
td v. United States, 193 F.3d 1361, 1365-1969 (Fed. Cir. 1999). The 

erence between weight and admissibility is often a close question. Id When 
--. . ..-... issue of reliability is raised, it is a key consideration in determining the 

weight to be given to expert testimony. See United States v. Velasquez, 64 F.3d 
844, 848 (3rd Cir. 1995). In general, criticisms touching on whether the expert 
made mistakes in arriving at her results are for the jury. United States v. Bonds, 
12 F.3d 540, 563 (6th Cir.l993). 

5. Assumptions: Daubert analysis does not preclude testimony merely because it may 
be based upon an assumption; however, ''the supporting assumption must be 
sufficiently grounded in sound methodology, and reasoning to allow the conclusion 
it supports to clear the reliability hurdle." In re TMI Litigation, 193 F .3d 613, 677 
(3d Cir. 1999). 

i~ 
' 

~ 
i i 
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II. 

Notes: 

E. Forth Inquiry: "Fit": It is not enough for the expert opinions to be reliable- they must 
be demonstrably related to the facts of the case. In General Electric Co. v. Joiner, 522 
U.S. 136, I46 (I 997), the Supreme Court explained that the FRE do not require "a 
district court to admit opinion evidence which is connected to existing data only by the 
ipse dixit of the expert." The court may conclude that there is too great an analytical 
gap between the data and the opinion proffered. Id. 

1. Proper Inquiry: Identified by the term "fit," the principles or methods underlying 
the testimony must be both (I) relevant to the facts of the case f.,._(nnedy, v. Collagen 
Corp., 161 F.3d I226, I 228 (9th Cir. 1998); and (2) properly a:·'· ' · d to fpe facts of 
the case. See General Elec, 522 U.S. at I46. "[W]ithout more · redentials and a 
subjective opinion, an expert's testimony that 'it is so' · · •. ad .' bi~.~ Viterbo v . 

... ~,'!~'(:·' 
Dow Chem. Co. , 826 F.2d 420, 424 (5th Cir~ I 987)." , 's,,,, s'timony will not 
support a verdict if it lacks an adequate foun~ation in t -~ faci: of the case." 
Genmoora Corp. v. Moore Bus. Forms, Inc., 93~ F.2d l ~9, \t l57 (5th Cir. 199I) 
(rejecting expert valuation estimate based on as ptiofi§~QPJJt financial status and 
financial report errors which la~ked suppoEting r J g :.J ence). 

Procedure Of Daubert Challenge r e rules•:do no ®when a Daubert challenge may or 
must be raised. A challenge may b . aised in a lltotio . -in limine, after voire dire, or after 
cross examination. Variables to co~~ider ar~be II di ood of success on the challenge, 
when you will have sufficient info~ation to . ake tfie best possible challenge, and the 
judge's general practice. 

A. Burden Of Proof:~ e rules._,regar 1 e admissibility of expert testimony is consistent 
with other areas o .e iclence· t.When a challenge to the admissibility of expert testimony is 
raised, tF. e propon~t ttat ,testimony must provide the necessary foundation for its 
admissibility. See IJ)pubeji,f ~ errell Dow Pharmaceuticals, Inc., 43 F.3d I3II, I3I6 
(9th Cir. I . 5) (foil . in~, remand from the Supreme Court)("Daubert IF'). 

ourts apply a preponderance of evidence standard to determine 

Summary Judgment: In response to a summary judgment motion, to show a genuine 
· sue ofmateriai fact, the plaintiff must produce reliable expert opinions that meet the 
standards of FRE 702. See Southland Sod Farms v. Stover Seed Co., I 08 F.3d Il34, 
1140 (9th Cir. 1997). 

---------------------------------------------------------------
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Notes: ________________________________________________________________ __ 
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[D6] EXPERT DEPOSITIONS 

QUICK RULE: A party may depose any person who has been identified as an expert 
whose opinions may be presented at trial. If the rules require the 
expert to submit a report, the deposition shall be conducted after the 
report is provided Generally, the party taking the deposition must 
pay the expert's fees. A party may depose a non-testifying expert only 
upon exceptional need. 

DISCUSSION: 

I. Deposing Experts (General): An "expert" is a pe.n who p 
due to his "skill, experience, training, or education" that .. will 
understand the evidence or to determine·a fact in issue.' anist 

cialized knowledge" 
tner of fact to · · 

rton, 636 F .3d 828, 83 I -
process of reasoning 834 (7th Cir. 2011)(citing FRE 702). Expert testi ony 

which can be mastered only by specialists in the 1 es v. White, 492 F.3d 380, 40 I 
s o experts have been identified: (I) 

sses with expert knowledge. See Brigham 
D.Utah)(citing Wright & Miller, Federal 

y for discovery is different for each type. 

(6th Cir. 2007)(citing Advisory No Three 
testifYing experts, (2) expert cons ts; (3) 
Young University v. Pfizer, Inc., 2 WL 
Practice and Procedure: Civil § 2 ). The 

1. 

rson who has been identified as an expert 
RCP 26(b)(4)(A). Ifthe expert is required to 

,..., •• ,. ........ take place after the report is issued. FRCP 26(b)(4)(A). 

li'vn,..-t.,. During discovery, a party must disclose the 
will provide expert testimony. Rule 26(a)(2)(A). The expert 

applies to all testifYing experts. Hamburger v. State Farm Mut. 
875, 882 -883 (5th Cir. 2004). The disclosure requirements 

who may be used to provide expert testimony at trial, not merely 
who are hired or employed to provide expert testimony in the case. 

Health Servs., 356 F.3d 751, 756-57 (7th Cir. ~004)(citing FRe 702, 
duty to disclose a witness as an expert is not excused when a witness 

testifY as a fact witness and as an expert witness is disclosed as a fact witness. 
v. Evangelides, 670 F.3d 753, 759-760 (7th Cir. 2012) 

a. Results Ofldentification: By designating a witness as an expert, a party brings the 
expert and his report - should he write one - within the universe of material that is 
discoverable by all parties and, generally, admissible at trial. Penn National v. HNI, 
245 F.R.D. 190, 193 (M.D.Pa. 2007); Flickinger v. Toys R Us, 20 II WL 2160493, 7 
(M.D.Pa.). Some courts have held that once a witness is designated as an expert, she 
may be called by the opposing party, although not designated by that party. Nat'/ 
R.R. Passenger Corp. v. Certain Temp. Easements, 357 F.3d 36,42 (1st Cir. 2004); 
Kerns v. Pro-Foam, 572 F.Supp.2d 1303, 1305, 1308-10 (S.D.Ala. 2007). 
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b. Sanction For Failure To Identify: Non-disclosed expert testimony is automatically 
excluded unless "the failure was substantially justified or is harmless." FRCP 
37(c)(1 ); Musser v. Gentiva Health Serv's, 356 F.3d 751, 758 (7th Cir. 2004). This is 
a strict but well-founded requirement: "Knowing the identity of the opponent's expett 
witnesses allows a party to properly prepare for trial." /d. Without proper 
disclosures, a party may miss its opportunity to disqualify the expert, retain rebuttal 
experts, or hold depositions for an expert not required to provide a report. /d. 

2. Expert Reports: Not all witnesses providing expert testimony !\~,ed issl!e an expert 
report. FRCP 26(a)(2)(B). A party must file a writtelir~port " ifthe. witn~ss is one 
retained or specially employed to provide expert testi rrl0ny in the case or one whose 

,< ~-· 

duties as the party's employee regularly involve giving · ., ert testiQ).on:x~' ' Banister v. 
Burton, 636 F.3d 828, 831 -834 (7th Cir. 2<1i1 ). The r .. . templates~a general 
category of persons who will give expert testimony an ~ su~c-ategory of persons who 
are spec ifically retained to give expert testimony. Lamere .v. lf:ew York State Office for 
the Aging, 2004 WL 1592669 (N.O.N.Y.); Fran'£ . New~ ng/and Disposal 
Technologies, Inc. , 2011 WL 5443856, 2 -3 (W.D. ,:Y. 20 l'f). The rule provides an 
employee-expert exception t~$e w:itten re~'ort~i9u1~e~ent for '~i•:dividuals wh~ are , 
employed by a party and wna,se duttes do not.regqlarly mvolve gtvmg expert testtmony.'· 
Torres v. City of Los Angel~~' 548 F.3d } 9 7, : 214 (9th Cir. 2008) ; Tokai Corp. v. 
Easton Enterprises, Inc. , 6§f F.3d hH8, 13 :< ' Fed. Cir. 20 II). 

3. Scope of Discovery Limiteclffor Experts: Pursuant to recent rule changes, drafts of any 
report are no\tprotected from - jsclosj:re, · egardless of the form in which the draft is 
recorded. Graca J nc. v. 'f.MC GlObal; Inc., 2011 WL 666056, 7 (O.N.J.)(citing FRCP 
26(b)(4)(B)). ~.;;,. - ~ ly, ~· mmunications between the party's attorney and any witness 
req.1.1)red to prdy i ~e~rt report, regardless of the form of the communications, are 
prot~bted from;disclq~ill'~-,with few exceptions. FRCP 26(b)(3)(A) and (B). Those 
commlilllcation •. tilft~iscoverable are those related to: (i) compensation for the expert's 
st~,;~dy or 'f~~timonY,~~i b facts or data that the party's attorney provided and that the expert 
c 'dered: q • .fQ,.iP ing the opinions to be expressed; or (iii) assumptions that the party's 
a " y p~~ vRI'e"d and that the expert relied on in forming the expressed opinions. /d. 

€onsul ,fsc;JNon-testifying experts may be retained to provide advice to the party and its 
atforne:Y:S . Often called "consultants," the rules generally preclude discovery against an 
exp~ftt~nsulted in preparation for trial. in re Cendant Corp. Securities Litigation, 343 F.3d 
658, 665 (3rd Cir. 2003); FRCP 26(b )( 4)(0)). A party may take the deposition of another 
party's non-testifying expert only upon a showing of special circumstances. R.C. Olmstead, 

c., v. CU Interface , LLC, 606 F.3d 262, 272 (6th Cir. 2010). A party may only discover 
facts known or opinions held by consulting experts upon a showing of exceptional 
circumstances under which it is impracticable for the party seeking discovery to obtain facts 
or opinions on the same subject by other means. FRCP 26(b)(4)(0). 

1. Reasons Consultants Are Generally Protected From Discovery: There are four 
commonly identified considerations underlying the protection of non-testifying 
consultants: (I) the " interest in allowing counsel to obtain the expert advice they need in 
order properly to evaluate and present their clients' positions without fear that every 
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consultation with an expert may yield grist for the adversary's mill"; (2) the view that 
"each side should prepare its own case at its own expense"; (3) the concern that it would 
be unfair to the expert to compel its testimony and also the concern that experts might 
become unwilling to serve as consultants if they suspected their testimony would be 
compelled; and ( 4) the risk of prejudicing the party who retained the expert merely based 
upon retention. Long-Term Capital Holdings, LP v. United States, 2003 WL 21269586, 
2 (D.Conn.); Bank of Brussels Lambert v. Chase Manhattan Bank. 175 F.R.D. 34,45 
(S.D.N.Y. 1997); Rubel v. Eli Lilly and Co., 160 F.R.D. 458,460 (S.D.N.Y. 1995). 

2. Procedure under 26(b)(4)(D): If testimony is sougl1Cld;rom 
has been retained or employed in anticipation of IJtJe;.at'Rlw 
objector has the burden), and (2) who is not expected 
before discovery can be ordered, the court IJlllSt find 
Edison Co. v. G.A. Technologies, Inc., 847 P.ld 335, 

{I) who 
issue the 

nli1rn'"'""' then 
:tlfi1istance:s. Toledo 
. 1988). Once such 
the policy 

3. 

a showing is made, a court, before ordering OIS1coverv 
considerations underlying the rule to determine 
circumstances. Moore's Federal Practice 

the exceptional 

a. discovery of a non-testifying expert 
lSiance:s. Bank of Brussels Lambert 

(S.D.N.Y. 1997). There are two 
are commonly identified: (I) where the 

· expert is no longer observable by 
and (2) where it is possible to replicate 

but the costs would be judicially prohibitive. 
exists when the replication would cause the party to expend 
urces in duplicating the experts' efforts. See In re Agent 

7, 581 (E.D.N.Y. 1985). 

Ex erts Retained For Liti ation: Experts not consulted in 
at10n are freely discoverable as any ordinary witness. USM Corp. v. 

ls, Inc., 631 F.2d 420, 425 (6th Cir. 1980). Limitations on free 
ly apply to expert knowledge prepared "in anticipation of litigation" and not 

owledge in general such as that acquired or developed before litigation was 
ed.Hooverv. U.S.Dept."oftheinterior,6ll F.2d 1132, 1145(5thCir.l980). 

Rule Does Not Protect Potential Fact Witnesses: Protection for consulting experts is 
limited to experts retained or specially employed by the party but who are not expected 
to be witnesses. Jones v. Celebration Cruise Operator, Inc., 2012 WL 1029469,2-3 
(S.D.Fia. 20 12) (citing Advisory Notes, 1970 Amendments). The rule does not address 
or protect the consulting expert whose information was not acquired in preparation for 
trial but rather because he was an actor or viewer with respect to transactions or 
occurrences that are part ofthe subject matter of the lawsuit. Id Such an expert should 
be treated as an ordinary witness. Id; Harasimowicz v. McAllister, 78 F .R.D. 319, 320 
(E.D.Pa. 1978) (protections are not triggered when opponent attempts to discover 
information that was not obtained or developed in anticipation of the litigation). 
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a. Rule Can't Be Used To Shield Fact Witness: "There is a legitimate concern that a 
party may try to immunize its employees who are actors or viewers against proper 
discovery by designating them experts retained for work on the case .... (C]ourts 
should be exceedingly skeptical when employees who have otherwise discoverable 
information are designated 'experts."' 8A Wright, et al, Federal Practice and 
Procedure, § 2033 (3d ed. 20 I 0). If an expert consultant has a history of working for 
a party before getting hired to consult on the law suit, communications regarding that 
past work history are discoverable. Bartram, LLC v. Landmark American Ins. Co., 
2011 WL 284448, 3 (N.D.Fia.). 

b. Some Consultants Wear Two Hats: It is possible ar two hats: 

c. 

one as a specially employed expert in anticipation e as an 
ordinary witness. Caribbean Owners' Ass'n, Inc. v. nsurance Co. of 
New York. 2009 WL 499500 1, 2 (S.D.Jfa.)(citing ers Grp., Inc. v. 
Amerisure Ins., 235 F.R.D. 703 (M.D.Fia. 2006)); /J II Oil Refinery, 134 
F.R.D. 148, 150 (E.D.La. 1990). When that ens, ofthe information that 
the expert holds may be protected, wh" othe h ·• ·ormation may be subject to 
disclosure. Experts fall the prot c lting expert privilege rules 
when they or witness in a dispute. Millsaps v. 
Aluminum Co. 8, 2. 

not prevent disclosure of the identity of a 
or opinions held" by such an expert." 

, 669 F.3d 983, 999 (9th Cir. 2012). 

dltterenc~e between a percipient witness who happens to be an 
prior knowledge of the facts giving rise to litigation, is 

:xo,lrf'81!fni<>n testimony. Saline River Properties, LLC v. Johnson 
1943, 8 (E.D.Mich.). As life becomes more specialized, fact 

their field. Accordingly, there may be crossover between a fact 
the actions he took, but based upon his own expertise. An expert 

viewer with respect to transactions or occurrences that are part of the 
the lawsuit" is to be treated as an ordinary witness. Battle ex rei. Battle v. 
at Gulfport, 228 F.3d 544, 552 (5th Cir. 2000)(citing Advisory Notes). An 

is part of an ongoing sequence of events and arrives at his causation opinion 
atnten.t, his opinion testimony is not that of a retained or specially employed 

expert. Downeyv. Bob's Discount Furniture Holdings, Inc., 633 F.3d 1, 7 (1st Cir. 2011). 

• Exam ole: Treating Physician As Fact Witness: The quintessential example of a non­
retained expert is the treating physician of a personal injury plaintiff, whose testimony, 
while necessarily based on his expert opinion as to diagnosis and treatment, is not 
specially formulated for trial purposes. Beechgrove Redevelopment, v. Carter & Sons, 
2009 WL 981724, 4 (E.D.La.). A treating physician "can express an opinion regarding 
the cause of any medical condition presented in a patient, the diagnosis, the prognosis 
and the extent of the disability, if any, caused by the injury" so long as the opinion is 
based upon the medical provider's care and treatment of the patient. Zanowic v. Ashcroft, 
2002 WL 373229, at *3 (S.D.N.Y.). 

l i 

i ! 
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a. Treating Physician As Expert: A treating physician who provides expert testimony 
as to the cause of the plaintiffs injury, but who did not make that determination in 
the course of providing treatment, should be deemed to be one "retained or specially 
employed to provide expert testimony in the case," and thus is required to submit an 
expert report. Meyers v. National Railroad Passenger Corp., 619 F.3d 729, 734-35 
(7th Cir. 2010)(citing FRCP 26(a)(2)). When the "doctor's opinion testimony extends 
beyond the facts disclosed during the care and treatment of the patient and the doctor 
is specifically retained to develop opinion testimony, he or she is subject" to the 
expert reporting rules." Peck v. Hudwn City, 100 F.Supp.2. 18, 141 (N.D.N.Y. 
2000); Lewis v. Triborough Bridge & Tunnel Au 2001 125 S.D.N.Y.). 

D. Expert Witness May Be Converted To Consultant: Co 
expert, after being designated a testifying witn~. may be 
avoid a deposition. 'WI 

hether an 

1. 

a. 

arties, even after issuing 
su tant to avoid deposition. 
a. 2006); Brigham Young v. 

oss lington Northern, 136 F.R.D. 638 
fte noted that experts are deposed to prepare 

de t where the expert won't testify, no 
ansgroup, 2009 WL 2916832 (N.D.III.). 

orne courts have noted that parties may 
ir min their litigation strategy and should be able to 

ert's ork from disclosure. Hartford Fire Inc. v. Transgroup, 2009 
II . See also In re Shell Oil, 132 F.R.D. 437, 440-41 (E.D.La. 

p discovery where a party changed the designation of its expert 
on-testifying); FMCv. Vendo, 196 F.Supp.2d 1023, 1042-47 

nting motion to quash subpoenas of settling defendants' experts 
pert reports had been exchanged). 

Ex erts Cannot Be Converted: Some courts have held that once an expert 
for testifying, that expert forever loses coverage as a consulting expert. 

ger v. Toys R Us, 2011 WL 2160493, 7 (M.D.Pa.); House v. Combined Ins. Co., 
.R.D. 236, 245 (N.D.Iowa 1996) ("designation of an expert as expected to be 

called at trial," even if subsequently withdrawn, permits deposition as a matter of right) . 

. . 
e osin Testi in Ex ert's Assistant: Courts have consistently held that an expert may 

rely on the work of others when preparing an expert report, particularly when it is the sort of 
work that is reasonably relied upon by experts in the relevant area of expertise. See, e.g., 
Bouygues v. Tekelec, 472 F.Supp.2d 722,728 (E.D.N.C. 2007); McReynolds v. Sodexho, 
349 F.Supp.2d 30, 36-37 (D.D.C. 2004). If, however, the testifying expert is merely acting 
as a mouth piece for a non-testifying expert, the court may exclude the "mouthpiece" 
testimony. Dura Auto. Sys. of Ind., Inc. v. CTS Corp., 285 F.3d 609,612-13 (7th Cir. 2002). 

AILA Doc. No. 17013132. (Posted 1/31/17)



D6 - 6 I D e p o s i n g [) c p l) <; i ll g I D6 - 6 

1. Deposing Non-Testifying "Assistants" : A non-testifying expert is usually protected 
from deposition absent exceptional circumstances. Courts have differed as to when the 
non-testifying expert's role as an assistant to the testifying expert may open the 
consultant up to a deposition. 

a. Deposition Of Assistant Allowed: Exceptional circumstances may exist- and 
therefore allow the deposition of a non-testifying expert- when a non-testifying 
expert's report is used by a testifying expert as the basis for an expert opinion, or 
when there is evidence of substantial collaborative work be~een a testifying expert 
and a non-testifying expert. Long-Term Capital fi/.ofdings, l!p-v Unilf d States , 2003 

'1. .. , ::::;t- •':'f. .. .. 

WL 21269586, 2 (D.Conn.). See also Derrickson v?~Cjrcuit G;ity Storf!s, Inc., 1999 
~ ~--. .. 

U.S. Dist. LEXIS 21100, at *18 (D.Md.). If'·\,~~-~ {·.,.,_j~' 

b. Assistant May Be Deposed To Ensur~Ouality: hi?a;~iba~ depose an expert ' s 
assistants to ensure they performed their tasks comp Jtntly. Dura Automotive 
Systems of Indiana, Inc. v. CTS Corp. , 285 d 609,~~J~'1{7th Cir. 2002). 

£1 tt,· 

c. Assistant Ma Be De ose.d If Ex ert elies ~ · n -~~elusions : If one expert relies 

d. 

0 her, non-testt}':ytrig expert, the party proffering the 
the non-te~}fyi g expert and make her available for 

5 .2d 558, 666 (S.D.N.Y. 2007). 

~==~.:.="'-";:;.::..;=-==~::....:...F"""o=-r -=~~le;.:.te::.:n:.:..;e=ss: After noting that the associate 
t e dt'ai Hours to generate the expert report, and 

more tgan ha ·. · ~t:lre fee , the court in Hartford Fire v. Pure Air, 154 
(N.I:p nd. 1993), held that the "fruits of the [expert's] labor [were] 

e l ork of the associate; thus, the defendant was entitled to 
tit'S performance. See also, Herman v. Marine Midland Bank, 
W.D.N.Y. 2002) ("the expert report submitted by Mr. Gordon 
bstantial collaborative work by he and Mr. Sommer .. . Under the 

the fruits of Gordon Associates' labor is indivisible, and defendant is 
plore what Mr. Sommers did."). 

~on· Of Assistant Not Allowed: If a non-testifying consultant merely generates 
d provides it to the expert, the consultant may not be properly deposed. Oki 

ica, Inc. v. Advanced Micro Devices, Inc., 2006 WL 2987022, 1 (N.D.Ca l.) . In 
Lowery v. Circuit City Stores, Inc., 158 F.3d 742 , 765 (4th Cir. 1998), vacated on other 
grounds, 527 U.S. 1031 (1999), the Fourth Circuit upheld the denial of discovery of non­
testifying consultants who developed data underlying the expert's statistical analysis. The 
court concluded that the expert's report supported his conclusions, and the defendant 
was able to examine the expert about the basis and methods of his analysis. 

II. Disclosures Define Expert's Trial Testimony: The breadth of expert testimony is constrained 
by what has been disclosed in discovery. 

A. Importance Of Disclosure: For witnesses subject to the expert report requirement, the 
report must disclose "a complete statement of all opinions the witness will express and the 
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basis and reasons for them." Gay v. Stonebridge, 660 F.3d 58, 62 (I st Cir. 20 I I )(citing 
FRCP 26(a)(2)(B)). The rules facilitate a fair contest with the basic issues and facts 
disclosed to the fullest practical extent. Lohnes v. Level 3, 272 F.3d 49, 60 (I st Cir. 200 I) . 

1. Sanction For Failure To Disclose Testimony: Unless the failure was substantially 
justified or is harmless, failure to comply with the disclosure rule may preclude the party 
from using that witness to supply evidence on a motion, at a hearing, or at trial. FRCP 
3 7( c)( I); Esposito v. Home Depot, 590 F.3d 72, 77 (I st Cir. 2009). The rules "prevent 
the unfair tactical advantage that can be gained by failing to un_v~~l an expert in a timely 
fashion." Poulis- Minott v. Smith, 388 F.3d 354, 358 ·G!,st Cir. i.OOi )(citing FRCP 26, 37). 

' ~-. \f; <· 
B. Testimony Not Limited To Written Report: The disclos~ -l~~le eJW(~~J~~ "unfair 

surprise to the opposing party." Sylla-Sawdon v: Uniroyal'G(lddrich Tiri':Co., 47 F.3d 277, 
• • • ... ·)... ~:i' 

284 (8th Cir. 1995). The rule, however, "does not limit an ~pert~s testimony simply to 
reading his report." Muldrow ex rei. Estate of Muldrp w v. R¢.-· ir!Jct, Inc., 493 F.3d 160, 167 

"' ··~ (D.C. Cir. 2007). The rule contemplates that the exp~tt. will supplement, elaborate upon, and 
explain his report in his oral testimony. Thomp~on v. 'l}ff~qne j3et .Care Co. , 470 F.3d 1201 , 
1203 (6th Cir. 2006); see also Mi11g_bea Co. v. P.a.e~B I 'R:R.D. 3, 8 (D.D.C. 2005). 

1. Testimony Disclosed In D :position : i~;{l p~i:tical matter, courts typ ically consider 
information disclosed in dep'Qsition as . air 'g~\ for the expert testimony at trial, even if 
not in the expert's report. S ·,.S iemen .#fv.[edical v. Saint-Gobain, 637 F.3d 1269, 1287 
(Fed. Cir. 20 I 1) (affirming ~ cision t~Jimit expert to matters disclosed in report and 
deposition). ~~a practical matte& it m!harCJ 0 show the requisite surprise or prejud ice 
regarding any 6Qinions disclosetl iwaeposition. See FRCP 3 7( c)( I). There is, however, a 

"' "theoretical po .si · · " !\Qat failure to disclose an opinion in an expert report - and then 
a di.~closure olli-111 ini~ at deposition- could prejudice the opposing party in taking 
the 1x ert's deP,o . o · 'n formulating a strategy on calling experts. Neiberger v. Fed 
Ex, 5 .3d 118 1. i92 (1Oth Cir. 2009). This can usually be remedied with a 

d ·--~ time in the deposition. 

III. 1J>aymen DeJb. on Testimony: The party deposing an expert witness shall "pay the 
expert are ·a ab1~ fee for time spent." Halas a v. ITT Educational, 2012 WL 639520, 2 
(S . ft.Jnd.)(alfrn~CP 26(b)(4)(E)(i)) .. Unless manifest injustice would result, the court shall 

... r~ui~tJ;tat~e party seeking expert discovery to pay the expert's fee. Research Systems v. 
"''fh /fDSOS, :7,,~\f . 3d 914, 920 -921 (7th Cir. 2002). This is true, even ifthe expert ultimately 

' tloesn ' t testify, unless there is evidence that the proposed expert testimony was a sham. Id The 
•..;. tieing party must pay the expert's fees whether or not the expert was "retained" and whether 

o t they have filed a report. Lamere v. New York State Office, 223 F.R.D. 85, 93 (N.D. N.Y. 
2004): 

A. Calculating The Expert's Fee: The court has discretion to establish a reasonable 
appearance fee. New Yorkv. Solvent Chemical, 210 F.R.D. 462 (W.D.N.Y. 2002). No clear 
standard exists for determining reasonableness when it comes to expert fees. See Goldwater 
v. Postmaster General, 136 F.R.D. 337, 339 (D.Conn. 1991) ("There is very little authority 
as to what is meant by the term ' a reasonable fee .' "). The goal is to calibrate expert fees so 
that the party seeking discovery wi ll not be hampered by unreasonably high fees , without 
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placing an undue burden on efforts to hire quality experts. Fleming v. United States, 205 
F.R.D. 188, 189 (W.D.Va. 2000). The party seeking reimbursement of deposition fees must 
prove reasonableness; absent such evidence the court may use its discretion to determine a 
reasonable fee. Solvent Chemical, 21 0 F .R.D. at 468. 

1. Determining The Reasonable Fee: A reasonable fee can be identified by 
considering the following factors: (I) the witness' area of expertise; (2) the education 
arid training that is required to provide the expert insight that is sought; (3) the 
prevailing rates for other comparably respected available expe · (4) the nature, 
quality and complexity of the discovery responses p ided; ( cost;<Of living in 
the particular geographic area, (6) the fee actually bei harg ·· rty who 
retained the expert; and (7) fees traditionally charged ted 
matters. Mathis, 165 F.R.D. at 24-25; Gol'1fter, 136 

2. Determining Covered Costs: A "reasonable fee" inclu pensation for the 
expert's time during a deposition, but the potent omp lity of other related 

.Y.)(quoting 6 Moore 
). "Even less certain is 

ging, and travel costs should be 
" Id The determination of a 

costs is not clearly. Conte v. Newsday, 20 WL 5 
et al., Moore's Federal Pract· § 26.80(3) 
whether other expenses su 
included in the "reasonabl 
reasonable fee and for wha 
Post Properties, 2010 WL 
F.R.D. 85, 93 (N.D.N.Y. 20 

preparation, is discretionary. Reit v. 
.N.Y.); Lamere v. N.Y. Office, 223 

a. ru it recovery of expert costs for "time spent in 
FRCP 26(b)(4)(E). Time spent preparing for a 

tllalll.ii~PeakJng, time spent in responding to discovery. Collins v. 
Pr&»lot1!4((W!"' 999 WL 966455, 3 (N.D.Ill.). Thus, courts may require 

pay for preparation time. Am. Steel v. Penn Cent., I I 0 
. 1986). Fact-specific cases are generally not helpful; the 

..... ._.u. II!I.Arv"'•t-•nn prep may be limited by the time spent conducting the 
Packer v. SN Servicing, 243 F.R.D. 39,43 (D.Conn. 2007). 

;.:....;:=~·· Nothing in the rules requires costs for expert travel time; rather, 
court has discretion. United States v. 1.604 Acres of Land, 275 F.R.D. 234, 

5 (E.D.Va 2011). Many courts permit parties to recover fees for an expert's 
"time spent traveling to and from the deposition, and the expenses incurred 
during travel," provided the fees are "reasonable." See Solvent Chem.Co., 210 
F.R.D. at 471-72. But see Mark Andrew v. GMAC, 2003 WL 21767633, at *2, n. 
3 (S.D.N.Y.) (rejecting costs for travel time where party chose non-local expert 
and made no showing that "equally skilled local experts are unavailable"). 

i. Calculating The Fee For Expert Travel: Courts have awarded costs for 
expert travel time under various approaches. See Frederick v. Columbia 
Univ., 212 F.R.D. 176, 177 (S.D.N.Y. 2003)(travel time is generally 
compensable but reducing hourly rate of travel to $200.00 as compared to 
hourly rate for deposition of$375.00). 

.. i 

~ 
I 
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[D7] HOW TO DEPOSE AN EXPERT 

QUICK RULE: Experts may be attacked in four broad areas: expertise, assumptions, 
opinions, and credibility. The objective is to degrade the expert's 
standing in these areas so that his conclusions will be questioned or 
disregarded 

I. 

II. 

Expert Deposition Overview: Expert depositions are, first and tnr . .,..,.,n.,t ...... ,..,"? ............. . 

depositions require the same skill set that fact depositions 
what helps you and what hurts you, identification of the .r~,.,., ... rt.nt" 

questioning, listening to ensure you've got answers to your 
to clarify answers or to dig deeper. What makes e"i@rt 
subject matter. The rules provide certain hurdles th~xpert 
trial; human nature provides additional areas where 
deposition explores these areas. 

patient 
up questions 

deposition's 
able to testify at 

to attack. An expert 

A. Deposing The Expert: There 
Opinions, and Credibility. 
the objective (what does a 
and the tools that might be 

Expertise, Assumptions, 
each, it is important to understand 
look like regarding this subject), 

~nc•1~'"'" to allow for the cross 
examination. 

~~~~~~[l~~~~!J~~~~~:Anattorneycan 
Dert~~c~oc,sltlon without being deeply steeped in the relevant subject matter. 

however, will allow the calling attorney to ask informed follow up 
preventing the expert from covering up mistakes with expert mumbo-jumbo. 

the area of expertise will also allow the calling attorney to make the 
deposition more efficient. Thus, the attorney preparing for an expert deposition should 
aspire to being an informed novice, at a minimum. 

btain Relevant Articles, Books: The expert will provide her CV during mandatory 
disclosure. Seek out and read any articles the expert has published that sound relevant to the 
area oftestimony. They may be really boring, but the leg work can pay off big. 

C. Investigate Prior Testimony: Experts must identify each prior case in which they testified. 
Contact the attorney that deposed I cross examined the expert. If not under seal, see if you 
can get the report, the deposition transcript, and the cross examination transcript. Having 
these before your deposition will allow you to better understand areas of interest, see how 
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the expert has been qualified in the past, and get the expert to recommit to statements made 
in prior hearings. 

D. What Does Your Expert Need To Know: If you have hired your own expert- respond.ing 
to the witness for whom you are preparing - your expert needs to help you identifY what 
information she wants to obtain during the deposition. Sometimes, there are areas that are ~ 

III. 

genuinely unclear in the other side's expert's report; sometimes it's simply a matter of 
locking the expert in. 

Objectives In The Expert Deposition: When deposing an 
overlapping objectives. First, to lock the expert into her concl 
taken. Second, to obtain a genuine understanding of what the 
to gather the tools necessary to attack the expert at~al. 

• {i 
ng a'omey has three 

apfioach she has 
It: why. Finally, 

A. Locking Up The Expert: The first goal is to lock the expe er conclusions, and the 
approach she took to reach these conclusions. Litig ach side seeks to take 
advantage of the other side's weakness; each · e up its own weakness. A 
party has a distinct advantage if" limit the tnesses from shifting their 
testimony as the case- and tri ogres Cle ise depositions are key for locking 
witnesses into a static position his is esp II e for experts, who are not limited to 
recounting what factually hap d, bu · ste offering opinions designed to meet their 
client's needs. As trial nears, co up with an additional opinion they would 
like to offer; as the expert's ass e expert may decide she'd rather rely on a 
wholly different of assumptio ical error at the center of the expert's 
calculations may · levant a range of"conservative" elements in the expert's 
analysis. By locki into their position at a given po.int in time, the expert's pivots 
and pir: uettes be stly (as a hit on the expert's credibility) or may be rejected by 
the cou ltogeth 

B. Did: You need to understand what the expert did. This includes 
and what analysis was performed. It is impossible to critique (and 
without fundamentally understanding what that methodology is. 

rt is testifYing as to what a business's lost profits would have been in the 
ach of contract, you must understand how the expert reached these 

s. If an expert is testifying about contamination of groundwater, the steps the 
exp k to evaluate the groundwater are vital. If work was pushed off on an underling, or 
subcontracted to a non-testifying expert, that must be captured, as well. 

ather Tools To Attack: Finally, you will use the deposition to gather the elements 
necessary to attack the expert. For each area, we consider what the attack might look like at 
trial, and what must be gathered during the deposition to prepare for that avenue of attack. 

IV. Deposing An Expert Regarding Expertise: Before a witness can offer an expert opinion, the 
court must conclude whether the proffered witness has any expertise - and if so, in which 
specific areas. The witness's ability to get qualified as an expert, and the breadth of the 
expertise, will be based upon her qualifications: education, experience, and professional 
participation (awards, books, articles, etc). The expert will only be able to offer an opinion if 

Jlllllll 
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v. 

that opinion falls within the scope of her qualification. Once qualified as an expert, the witness's 
credentials provide heft to the expert's opinions- the more significant and applicable the 
qualifications, the more likely the fact finder will rely upon the expert's opinion. 

A. Objectives In Challenging An Expert's Credentials: The expert's credentials will define 
the scope and significance of the expert's testimony. On cross examination, we will degrade 
the expert's qualifications- both limiting the scope of the expert's testimony and the fact 
finder's confidence in the expert. If possible, we try to shrink the scope of the expert's 
qualification so that the expert may not be able to offer some oral her testimony. 
For example, an ichthyologist is proffered to opine caused to all 
aquatic life within 100 miles ofthe spills epicenter. At rrHI,mu/P. 

that- although she is clearly an expert in fish and aquatic 
expertise in squids and mollusks. The court refy§es to 
and she is unable to discuss the harm to oyster flds. By I 
expertise, we have successfully limited the scope 
court finds that she is qualified to testify about · 
the subject, her testimony is less likely to be 

little 
in shellfish, 

~'1M1one of her qualified 
Moreover, even ifthe 

her credibility on 

During the deposition, we need 
s credentials (I) for each opinion the 
an informed opinion, (2) the expert's 

cre~aeJma.Js would include real world 

din Assum tions: The expert will be adding her gloss to the 
e expert, however, typically doesn't have personal knowledge of 

expert can't - or hasn't - verified, the expert must assume the facts 
I assumptions. Similarly, an expert may offer testimony predicated on 

orne other expert. These are expert assumptions. If these assumptions turn 
he fact finder adopts facts different from those assumed by our expert- her 

y be damaged or destroyed. For example, the plaintiff argues that she was 
sdiag by the defendant physician, who improperly read and relied upon her x-ray. The 

efendant brings in an expert to offer an opinion about what that x-ray- taken 3 years ago-
ows. The expert (we'll call him Joe) didn't take the x-ray and didn't examine the equipment 

the x-ray was taken. Joe will assume that the x-ray was properly taken, on properly 
functioning equipment. Other witnesses- perhaps fact witnesses (describing what actually 
happened on the day the x-ray was taken) or other experts (explaining why the x-ray equipment 
is reliable) will be needed to support Joe's assumptions. If Joe's assumptions are attacked- and 
if they crumble- they can undermine Joe's conclusions. 

A. Assumptions: Objective Is To Disconnect Conclusions From Facts: The objective at trial 
will be to undermine as many assumptions in the expert's analysis as possible. The process 
for doing this is straightforward: (1) identify the material assumption, (2) identify what will 
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happen to the expert's opinion if the assumption fails, and (3) undermine the predicate for 
the assumption. Any or all of these steps may be done during cross of the expert- or they 
may come in at other parts of the trial. Of course, getting the expert to acknowledge as many ,., 
of these steps as possible, during cross exam, is the strongest means of undermining. that 
element. For the x-ray example above: (I) we get the expert to acknowledge that he's 
assuming the x-ray is actually of the plaintiff- he hasn't made any attempt to verify this """1 
himself; (2) we get him to acknowledge that his entire testimony is worthless if he's looking 
at the wrong x-ray; (3) find some way to cast doubt upon the x-rays authenticity. 

,. 

B. What to Gather On Assumptions During Deposition:· uring d )ion,~~e try and 
~ ':'. 

gather the predicate for each of the three steps - for as rna 

1. Identify The Assumptions: For each opinWI,t the exp 
down what assumptions the expert is relyin~pon. So 
the expert~s report- for other experts, they have to be p 
example, we have an expert appraiser who has 
building; as part of his calculation, he mu dete 
occupancy rate would be in five y 

s e can. 

try and nail 
e are spelled out in 

t one at a time. For 
value of an apartment 

e apartment's average 
pted a 95% occupancy rate. 

We need to determine if he at ·s nu 
t 

n his own (that is, is he offering an 
umber came from some other source. If 
pursue the expert as described below 

ever, came from an unverified source, 
: (1) if it came from a trade journal, (2) if it 

in the area, (3) if it's a rule of thumb in the 
another expert will be opining as to the number. 

word "assumption," but however they choose to phrase it, an 
their conclusion is an avenue of cross. Throughout the 

of the expert's analysis is revealed, look for assumptions and 
the expert's analysis. 

2. · For each assumption we identify :with the 
lock the expert in as to what she thinks will happen if the assumption 

easiest way to phrase this is "if the fact finder concludes that this is 
will that affect your conclusion." Some assumptions are not material­

expert explains why the changed assumption wouldn't affect the analysis (or 
their confidence in the conclusion). Some assumptions will clearly undermine the 

expert's opinion. Sometimes, the expert will admit he doesn't know what will happen if 
the assumption fails. This is near as good as an admission of failure. 

• Challenges To The Assumptions: Finally, once we have identified an assumption and 
its impact on the expert's conclusions, we need to explore if the expert has any 
information that makes the assumption fragile. Ultimately, we will not have to prove the 
assumption false - merely prevent the opposition from proving the assumption to be 
true. Any help we can get from the expert - based upon her experience, or evidence 
she's seen in the case- is a bonus. Sometimes, before the deposition starts, we will have 
definitive evidence that one or more of the expert's assumptions will fail. In those cases. 

•• ' 
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VI. 

it's best to reserve the evidence for trial, unless we are confident the expert cannot 
recover from the upending of her assumptions. 

Deposing An Expert Regarding Opinions: Experts produce opinions - that is their output -
based upon their assumptions and their expertise. These opinions can be conclusions (''the 
breach of contract cost $74,000 in lost profits"), or intermediary elements of final conclusions 
("The accident occurred when the latch gave way"). The expert's opinion is not just the result, 
but the means by which the result was obtained ("I applied the M&M principles in evaluating 
what damages the bank suffered."). An expert's opinion can substitut r a mi§sing fact 
witness. If an attorney wants to prove the speed a car was g , she call\ fact witness 
that saw the car, or an expert to analyze the skid marks and th opine eed},'; 

B. 

;;;··.~,;_,~! 
· th~xpeff offers, we 

consider an attack on the expert's conclusions, ich incl 
~<;<!" 
meftlodology the expert 

applied in reaching these conclusions. Although our y, is to get the fact finder 
ally more narrow. It to reject the expert's opinion, our goal on cross ex 

would take the odd combination of slipshod onesty for an expert to admit 
s before - is garbage and on the stand that her opinion - ich she op 

should be disregarded. Mortal to ions generally come when the expert 
in to trump the opining expert. The two 

ine the certainty in the approach or 
is not on the stand - when expert is 
areas of attack on the expert's 1) 
methodology, and (2) underm e expert's execution in this case. 

1. ~!Al~!!:!:t:!.!!l!!!i!Q!!~:· You will need a clear list of the opinions 
....l!il.l'11l'IDill'tn lay the groundwork for attack, and to be sure the expert 

list. Asking for a list at the beginning ("Please list the 
is helpful, but as you progress through the deposition, you 

expert's analysis that are based solely upon the expert's 
are also opinions. 

::..!:!!.!:;...!;~~.!..2.~~~~~#~~.!!2!~~~~~·· For cross examination, 
to reduce the certainty with which the expert asserts the opinion. Let's consider 
of possible confidence levels an expert might portray in the approach he's 

undertaken in reaching his opinion: 
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a. Expert's Position: Experts often suggest that their approach has universal 
acceptance in their field of expertise (level I). This certainty, if left unchallenged, 
gives significant heft to the expert's conclusions- making them seem inevitable. On 
cross, if possible, we seek admissions forcing the expert to acknowledge that her 
approach actually rests farther down the certainty scale. By undermining certainty, 
we create room for our own theory of the case. To challenge the expert's approach, 
we will make the expert acknowledge the existence of alternative approaches and 
how frequently the alternatives are used. 

b. What To Gather During The Deposition: 
about alternative approaches to the expert's. To 
as authoritative as the expert (sometimes it's the 

need to ask 
other source 
case or 

article). 

i. What are the "Bibles" in the expert's 
agrees are authoritative. Once the 
undermine the expert where she 
What books did the consult 
his shelf at work? 

ii. Did the expert 
may allow us to 

report? What books are on 
does he write/work for? 

that discuss the approach? These 
the expert's own words 

To whom? What text book does he use? 

lP~!Ia·ch~~s did the expert consider? Why were they rejected? Has 
'ftli!lim~1t1vE•c:: in the past? This can open the door to other 
actually get the expert to bless these other approaches. 

other approach, how would that have affected the outcome? 
identified alternatives or methodologies the expert didn't take, 

to find out what the expert thinks would have happened if he took these 
The existence of an alternative will carry more power if it will affect the 

expert's conclusions. The expert may not know what would happen under this 
alternative approach, and that alone may be powerful. 

Attacking The Expert's Certainty In The Execution: Identifying an expert's mistakes 
can be deeply gratifying- pointing them out while the expert is on the stand is just out 
and out fun. Some mistakes arise from faulty assumptions- we look at those above­
while other mistakes are simply flaws in the expert's execution. The most common of 
these are calculation errors or spread sheet malfunctions where data become corrupted or 
misdirected. Often, in preparing for a deposition, you identify a clear mistake that an 
expert has made. The error may be in an assumption (expert assumes the number is 4 
when the parties have stipulated that the number is 400), or in their analysis. Sometimes 
it's as simple as a calculation error, sometimes it's more technical in nature. When these 

~ 
I 

I ~ 
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mistakes are found, the question often arises: should I ask about it in deposition or save 
for it for triaL The response depends upon what type of error you've discovered. 

a. The Error Benefits Your Side: Ifthe error actually benefits the party you represent, 
leave it alone. There is no value in cross examining a mistake in your favor. Further, 
if you raise it at deposition, the expert will try and correct it to your client's 
detriment- so make a note, and leave it alone. 

4. The Error Is Neutral Or Benefits The Other Side: If the 
the other side then it needs to be addressed. The auleS'It.On 
is answered by exploring two elements (1) am I sure 

or benefits 
. save it for trial 

and (2) can I 
force the expert to admit his mistake without losing o 
answer to both these questions is yes, save i_for trial 
deposition. Expert testimony can be complilited; 
mistake can be so confusing that there is no 
For example, if the expert has misidentified the 
and this number clearly shows up in an log 
deposition will simply allow expert to 

. Ifthe 

if you're successful. 
taken of the plaintiff­

trial. Using it at 
. At trial, the error will­

If, however, the error involves a 
from a formula based on five 

at a minimum- show 
number on a spread sheet 
other numbers, there is ~na~!IJ):ss exam will effectively show this error. 
If the expert is unc:ooJoerlati~B 
Better to explore it in dei)OSI'I!l 
Then if he c ges the 

cross x on this point take 15 minutes. 
can get him to admit the number is wrong. 

........... e•"' can be used against him. 

A.:.::tt:.:::A=JlFki="n:::a....;::;.a:.::.in=i::.;:o=n: If an attorney makes a point with an expert but 
ut hat no one is bothering to pay attention, does the attorney 

ope. As you develop knowledge in a technical subject matter 
d sound like the experts -this is helpful when you want to corner 
's destructive when the deposition transcript is incomprehensible 

void this, every complicated term that comes up in the deposition 
an explained on the transcript- even if you already understand the term­
ript (and a possible reader) can also understand the term. You can drill 

icated areas with the expert, but then you need to find a way to capture the 
way that will be useful for an unenlightened fact finder. 

e osin An Ex ert Re ardin Credibili : As with all witnesses, an expert must be credible 
fore her testimony will be accepted. Some attacks on credibility are expert specific: 

nstrating that the witness is swayed by the money she's receiving or by her frequent 
experience testifying for plaintiffs. Some attacks are not expert focused, but go after the 
witness's honesty- based, for example, on testimony changes after the deposition. 

A. Bias: The subtext here is that the witness was not open-minded when he examined the case. 
Information to be gathered would be prior work experience for the party, the lawyer, and the 
side (plaintiff or defendant) in the case. 
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B. Opinion For Sale: The subtext here is that the witness is willing to testify for whomever 
will pay her. At the deposition, we gather financial information regarding this engagement 
(how much is she being paid, what percent is it of her annual income), financial information 
regarding past engagements (especially if for the same counsel or party), and whether she's 
ever rejected an invitation to testify. 

C. Lack Of Familiarity: The subtext here is that the expert doesn't really know what this case 
is about. Gather information about what the expert doesn't know and what he hasn't 
bothered to look at. Also confirm the "documents considered" list nsur~it is complete. 
At trial, we may challenge the expert on documents she $r 

;~~\ 
d.!:; 

VID. Expert Reports: Expert reports come in various stripes. Som · · ge their experts 
to make the reports sparse, either to confuse the ot)J&_r side or e expert into 
very specific testimony. Game playing such as this'~!~ dangero ally, if an expert can't 
attend trial, the expert's report may be substituted for the testi the report is 
incomprehensible, the proffering attorney is stuck. Eve od ffort by an expert can 
produce an incomprehensible report; expertise in n often translate into either 
an ability to write, or an ability to e in their suti r deposition, the calling 
attorney will use the (1) to identify ubjec tion, (2) to ensure a full 
understanding of the planned testi ny. The d , however, is not about the report. The 
calling attorney should walk throu all are f sition (everything discussed above) 
before presenting the expert with h ce ilie report is in the expert's hands, she will 
generally just read from the report. tify without the report, that should be captured 
in depth during the osition. Only field of play has been covered, should you 
tum to the report. The alk t ough t ort, asking the expert to explain her statements, her 
terms, and what she's ibin Also, she should explain all attachments, as they may be used 
as demons 

181 
I 
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• Methodically walk through report to identify every opinion offered and point made in the report. 
Some of this may duplicate information gained before the report- some will augment. 

• Ask the witness if there are any other grounds supporting the opinions that have not been 
disclosed on the record. Do not accept a vague answer. Permit witness to review her file , notes, 
report, or anything else that could refresh her recollection. 

VI. Work Performed 
• Using bills, time records, diaries and notes, ask the expert how much time she spent on the case 

in total and the amount oftime: 
- reading/ materials from case; "\ :.·:~· . 
- discussing case with attorneys, other experts, or parties; ''i!:~ :~,;. : 
- pe~f?rming tests, ~alculations, experiments, visiting location~~~~:: ~- ., .:·{. 
- wntmg the report, '\ ~ •;:<:•·:.:,. 1' 
-preparing for the deposition (to demonstrate she ' s~'<lmiliar wf th~:casefile). 

• Determine with whom the expert has discussed the case and the!ihattlfe of the discussions. 
. ll 

A. Significant Dates: Ask the expert to identify the; date sJite M:as e~i~ed, the date she 
formulated tentative and final opini ns, and date · . en · e~~pirt was told she, in fact, would 
be called upon to testify. 

sa~e the expert ' s background because it is usually well disclosed in 
,, .. Jt; if time runs short, this is where we can cut if time runs short. 

as:t%0thelt Em lo ment 
Ideritil}t8:11 facets of employment, including teaching, consulting, investing, writing, editing, 
and testifying, lecturing. 
How do her responsibilities, duties and experiences affect her qualifications. 

ist any previous employment by the adverse party or opposing counsel. 
• Prior employment history - proceed in chronological order. Cover part-time positions, 

including consulting work. Ask about the nature of the services that have been rendered. 

C. Publications And Other Writings: Identify and describe all writings, including unpublished 
works. Ask about co-authors: are they experts? They may be the source of counter arguments. 
• Which writings are relevant to testimony/ analysis in this case? 
• For each publication, ask if there is anything in the publication which the expert has since 

refuted or changed her mind about? 
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D. Memberships In Societies And Organizations: What professional organizations does the 
expert belong to? What qualifications are needed for membership? What activities has the 
expert participated in for the organizations? 
• Honors and awards; board certifications; disciplinary action taken against the witness; 

prosecutions; seminars attended by the witness; periodicals and journals regularly read by 
the witness to keep abreast of developments in her field. 

IX. Prior Experience As An Expert Witness: List all prior matters in which the expert has provided 
a report or affidavit, been deposed, has testified at trial , or otherwise has been retained to testify. 
For each case, determine the name of case, the court in which it was file(b. '~d att~rneys/firms on 
both sides, whether she offered testimony for plaintiff or defend ~ , and t~ ;perio~ she has served 

rt .t ~ ~. ~ as an expe WI ness. {1;,-·:/, ~-~!S . ,-
• List each case wherein the witness testified for the same part/ o;"'fti:e,s_a ~ 'Ifiofr;ey. 
• List prior cases in which courts have qualified or n~qualified tqe wit'ness to testify. 
• Specify the particular area or areas of expertise in which courts !.ave{fo und the witness to be 

qualified to testify as an expert. f._ . ':. - --~ 
• Describe the witness's other cases that involved th~ same~~~pe~?: a~'the one in the current case. 
• Has the witness ever turned down a re~9:tuest for expert assi.stancei? Why? 
• Describe opinions rendered in othe~("o?fses that~m-e id(1ntie'WI, similar, or inconsistent with the 

current case. - :.-, 

X. 

Notes: ____________________________________________________________________ _ 
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[El] ATTORNEY I CLIENT PRIVILEGE 

QUICK RULE: The attorney/client privilege protects communications made in 
confidence by clients to their lawyers for the purpose of obtaining 
legal advice. The advice provided from counsel to client is 
privileged to the extent it discloses what the client told the lawyer. 
Facts are not privileged Voluntary disclosure of privileged 
materials acts as waiver of relevant subject matter,::rt!:.nqr;fyertent 

.1!"--f~' -.;·;· ..... 

disclosure does not res~lt in ~~iver if r~,~i~na~~~ e.ff::~-rts_,;:ere 
taken to protect and retrzeve przvzleged mate-,;,rp.ls. '1fJ!,{FJ' 502:~~; 

·<~~;~~~"· '"'-4$,~ ·~ . . $ ,. 

DISCUSSION: ~ I ··-~~-- ;, . 
- ~- ·w.~. lit 

I . General : The attorney/client privilege encourages full ane\JranK; _~pmni . i~ation between 
attorneys and their clients and thereby promotes the public' . ere~t in the observance of law 
and the administration of justice. Swidler & Berlin v. ·:.United ates, 524 U.S. 399, 403 (I 998). 
The privilege protects communications mad:e · ~ ._confifl~ce by dli" nts to their lawyers for the 

II. 

~~~ 1# ~~·~·;., 'tr" 
purpose of obtaining legal advice. AmeriCan Standar Inc.:' P r Inc. , 828 F.2d 734, 745 
(Fed. Cir. I 987). The attorney's advicef~ the clie~(CJ· · to the extent it discloses, 
directly or indirectly, what the client to(~Jhe la~er. 

~--
"t'•"il~ 

A. pply an eight- aq4te,sh communications are protected when: 
(1) legal advice is soug from a professional legal advisor in his capacity as such, 

B. 

(3) the communications.,;rt; . g to that purpose, (4) made in confidence, (5) by the 
client, (6) are a , his in~~tstence eW1anently protected, (7) from disclosure by himself or 
b~ the legal a v.ts<?~, ( xcept up\n. waiver. In re Impounded, 241 F.3d 308, 3 I 6 (3rct 
Ctr. 200 I); State o ··~ ept. of Interior, 298 F .3d 60, 7 I ( pt Cir. 2002). 

rts construe the attorney-client privilege narrowly because it 
nf~l co ts and may interfere with the search for truth. In re Keeper of 

.· 'ubpoena) , 348 F.3d 16, 22 (1 5
t Cir. 2003) . 

.:;:E~::::.!!....=~:u-~oo~f: The party asserting attorney/client privilege must prove that the 
· "' ilege applies; the communications were protected; and the privilege was not waived. 

·ted States v. Aramony, 88 F.3d I 369, 1389 (4th Cir. I 996). 

A. Prospective Client: Privilege extends to consultations between attorneys and 
prospective clients, even if the attorney decides not to take the case. Montgomery v. 
Leftwich, Moore & Douglas, 161 F.R.D. 224, 225 -6 (D.C.C. 1995). 

B. In-House Counsel: (see below) The attorney/client privilege cloaks in-house counsel 
communications in same manner as counsel retained from outside. Upjohn Co. v. United 
States, 449 U.S. 383 (1981). 
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C. Government Counsel: A government entity can assert attorney-client privilege in the 
civil context. Ross v. City of Memphis, 423 F.3d 596, 60 I (6th Cir. 2005)(citing In re 
Grand Jury Investigation, 399 F.3d 527, 532 (2d Cir. 2005). See also In re Grand Jury 
Subpoena Duces Tecum, 112 F.3d 910, 917 & n. 7 (8th Cir. 1997)(acknowledging 
government entities' successful assertions of the privilege in civil cases where "the party 
seeking information was a private litigant adversarial to the government"). "[T]he 
attorney-client privilege extends to a communication of a governmental organization." 
Restatement (Third) of Law Governing Lawyers § 74 (2000). 

--~~Iff·' '2,-;-~fi:. 
D. Former Employees: The attorney-client privilege applies to §m.Jemer\$ 11la9~ by,: 

witnesses regardless of whether they were currently employed bYfl:be d~'f_e.;}'dant afthe 
time they were interviewed. Crutcher-Sanchez v. Co u._nty of ~fkOt'/1,£: ~b~; - 2~!~l,{WL 
612061 (D. Neb.). "An argument could be made thaft}le attotfl:,ey-clierifii?tfivilege does 
not protect statements made in conversations with formliifwem~f<~~ees, al{J10ugh every 
circuit to address this question has concluded that th.~ disfinc~o'tt'h.Sii.W.~ n present and 
former employees is irrelevant for purposes of the att th~y-c1(~f}t pnvilege.'' Sandra TE. 
v. South Berwyn School Dist., 600 F.3d 612, 62~ 7th c!lr~~Q I Ojfciting In re Allen, I 06 
F.3d 582,605-07 (4th Cir. 1997); Ci ;Jil!.'bpg . h v. Stdn'llard Oil Co. ofCal. , 658 
F .2d 1355, 1361 n. 7 (9th Cir. 19 ., ·:c 

III. Communications Covered 

A. Confidential Communications: The - ...;9£C:~~fc'],l;nt privilege protects only confidential 
es v. Bollin, 262f .3d 391, 412 (4th Cir. 200 I). Someone 

- . yea reasonable expectation of confidentiality, either 
iscl d~'e is intrinsically confidential, or by showing that she 

ality. United States v. Robinson, 121 F.3d 971 , 976 
the meeting to be between a lawyer and would-be 

ace away from public view. United States v. Melvin, 
-..r,YCir. 1981 ). 

-~ 
1 e e.d~The privilege only protects disclosure of communications; it does 
h\lsur'e of the underlying facts communicated to the attorney. "The client 
elled to answer the question, 'What did you say or write to the attorney?' 

may not ~se to disclose any relevant fact within his knowledge merely because he 
._.,p,corporated a statement of such fact into his communication to his attorney." Upjohn v. 
··&l' · ed States, 449 U.S. 383, 396 (1981 ). 

C. Facts Concerning Attorney/Client Relationship: The attorney/ client relationship 
itself is not privileged, but only the underlying communications. Goodyear Tire & 
Rubber Co. v. Chiles Power Supply, Inc., 332 F.3d 976, 982 (6th Cir. 2003). Privilege 
does not protect identify of client or attorney, when the relationship began, or how much 
is being paid for representation. Diversified Ind. v. Meredith , 572 F.2d 596, 602 (8th Cir. 
1978)(en bane). 
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IV. Waiver: FRE 502, recently adopted, governs both the scope of intentional privilege waiver 
and when unintentional disclosure resu lts in a waiver. Under the ru le, disclosure "does not 
operate as a waiver" if: (I) the disclosure is inadvertent; (2) the privilege holder took 
reasonable steps to prevent disclosure; and (3) the holder promptly took reasonable steps to 
rectify the errant disclosure, including (if app licable) following FRCP 26(b)(5)(8). Heriot v. 
Byrne, 257 F.R.D. 645, 655 (N.D. Ill. 2009); Eden Isle Marina, Inc. v. United States, 89 
Fed.CI. 480, 50 I -502 (2009). 

A. Background: Congress enacted FRE 502(d) to resolve " longstanding d!:~B~f,e.? in the 
courts about the effect of certain disclosures of communications or in£. ifuatH)it protected 
by the attorney-client privilege" and to avoid unnecessary litiga!ion asspc ia~~tf'wjlh 
inadvertent privilege waivers. Jicarilla Apache Nation v. UniteclStgte ftg.j F ed.Gj; 489, 
494 (2010)(citing 154 Cong. Rec. Sl31 7- 19 (Feb. 27, 2008)(~pit~'1W .9t OfSel!;~Jtfahy) ; 
see also 154 Cong. Rec. H7818-19 (Sept. 8, 2008)(s$tement(:O.f Rep. 'J·tre:l}son-Lee)). 

B. Document Must Be Privileged: FRE 502 applies Oij~ ~~;~~;iJi~r~ation that 
was ina?vertently disclosed. f!eriot v. Byr~e, 257 F.R':\1"}; 645~ ~?. 5 (N.D. Il l. 2009). 
Accordmgly, before undertakmg an analysts und£ r FRE~i)~~, tHe·court should first 
determine if the privilege claim is valjg~ .,:,;~~;~:· ~.G\ 

C. Inadvertent Disclosure: The rul do not ef~~·in~ ~~~nt disclosure. Amobi v. Dist. 
of Columbia, 262 F.R.D. 45, 53 (E>. .C. 2009). c <furts have considered two approaches, 
one is a balancing approach, the ot~r. bright lin~:·~ 

• J..f}l,f~~~ ' ' • 

1. Balan em A roac n Inadverte ~~'Some courts constder a number of factors 
to determine inadveFtel'ic'-y., including the number of documents produced in 
discovery, .oethe leveLof care . -ith which the review for privilege was conducted and 
even the a~fio.ns o the prod eing party after discovering that the document had been 
produced. Amoa · 'JJl" htmbia, 262 F.R.D. 45 , 53 (D.D.C. 2009)(citing 
Judson j{ki n . c. v. Latini-Hohberger Dhimantec, 529 F.3d 371,388 
(7th CJR· 'and " _gt;iot v. Byrne, 257 F.R.D. 645, 658-9 (N .D. Ill. 2009)) . 

~~ ~ 

,dJil· B9¥ht~""· o!.Oach: Some courts, w_hen considering inadve~e?ce under Rule 
-- 502( srd.e].'; ' nly whether the party mtended to produce a pnvtleged document 

•. ~rift duction was a mistake. Amobi v. Dist. of Columbia, 262 F.R.D. 45, 53 
~-''(D.D.C. 09); Coburn v. Whitecap, 640 F.Supp.2d I 032, I 037-1038 (N.D.III. 
· 2009). This interpretation tracks the drafting committee's goal: to devise a rule to 

__ ,protect privilege in the face of an innocent mistake. Coburn, 640 F.Supp.2d at I 038. 
~~)~ 

3. ··?ntentional Disclosure: Intentionally giving privileged documents to the other side, 
with the expectation they may be clawed back, is a flawed strategy. Society of 
Professional Engineering v. Boeing Co., 2010 WL 1141269, 5 (D.Kan. 
2010)("Boeing's decision to allow Spirit access to the e-mail messages from June 
2005 to June 2006 was most assuredly not 'inadvertent.' Rather it was intentionally 
done for reasons of business continuity and economic convenience.") . 

D. Correcting Errant Disclosure: Delay in correcting a disclosure may result in loss of 
protection under FRE 502. See Clarke v. JP. Morgan, 2009 WL 970940, at 6 
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v. 

(S.D.N.Y.)(two-month delay in asserting privilege weighed for finding waiver; describes 
cases in which a waiver was found after a delay ranging from six days to one month); 
Preferred Care Partners v. Humana, 258 F.R.D. 684, 699-700 (S.D.Fla. 2009)(three­
week delay in asserting privilege weighed in favor in finding waiver). 

E. Disclosure Must Be Made In "Proceedings": The rule only protects documents 
disclosed (1) in Federal proceedings, (2) to a Federal office or agency, (3) in some state 
proceedings, or (4) pursuant to a court order. FRE 502. The new rule does not address 
disclosures to state agencies, Bickler v. Senior Lifestyle Corp., 20 I 0 W~.]~~~24, 6 
(20 I 0), or disclosures to private parties outside of litigation. ,;P ' · ·~-~~ 

·':iT;"' ._ :~: ~~;:/ •·. '. ~ 

F. Burden On Document Holder: The disclosing party must pr~v~ that lH'¢i~T;meri~ of 
• . !.' ..,. tv (( ,. 

FRE 502(b) have been met. Peterson v. Bernardi, 262 F.R.D. 422l: ·4~7 (D.~.1.':Q009). 
~:~'· . ~~..r.\ 

G. Documents Clawed Back: "Given that only four pages,o)Jt of.~_ more thim 2000 page 
• • • • -.,~ • };$; 

productiOn were pnvileged, the documents were ch~sked b& three~:.P fffJent attorneys 
prior to production, and counsel immediately soughftij~ et qi.qf tfie-documents once 
they discovered their mistake, return of the doqunents isr~guirdd." Edelen v. Campbell 
Soup, 2010 WL 774186,23 (N.D.G , ~· 0:01. . 

nt can waive a corporation's attorney/client privilege. CFTC 
S\ 34 · , 349 (1985). 

Person lege· Courts assume that attorneys only represents the corporation, not 
the~ divi<'t\tals within the corporate sphere. United States v. Bay State Ambul., 874 F.2d 
·.o, 2.8 (1st itY. 1989). To override this presumption, an employee asserting privilege 

ust show: (1) she approached counsel for legal advice; (2) she stated that she was 
s - ~ ing legal advice in her individual capacity; (3) counsel advised her in her individual 
capt:tcity; (4) the conversations were confidential; and (5) the substance did not concern 
matters within the company's affairs. In re Bevil, 805 F.2d 120 (3d Cir. 1986). 

VI. Crime Fraud Exception: When a client seeks legal advice in furtherance of a crime or 
fraud, the communication is not privileged. Clark v. United States, 289 U.S. I (1933). To 
dispel the privilege, the opposing party must present a prima facie case that the 
communications furthered a crime or a fraud. !d. 
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[E2] WORK PRODUCT DOCTRINE 

QUICK RULE: The Work Product DoCtrine protects (1) documents and tangible 
things, (2) prepared in anticipation of litigation or for trial, (3) 
prepared by a party or that party's representative (attorney, 
consultant, surety, or agent). Hickman v. Taylor, 329 U.S. 495 
(1947); codified at FRCP Rule 26(b)(3). A party can overcome the 
work product doctrine by sufficient need. 

DISCUSSION: 

I. 

II. 

Work Product Doctrine: The work product doctrw is gove 
standard set forth in FRCP 26(b)(3). In re Cendantf:orp., 343 
2003). The doctrine shelters the mental processes ofth ttorne 
within which he can analyze and prepare his client's cas T 

form federal 
, 61-62 (3d Cir. 

iding a privileged area 
ilege was first 

described in Hickman v. Taylor, 329 U.S. 495 (1 
protection to all inquiries and reque ekin "co 

upreme Court extended · 
Impressions, conclusions, 

sary trial process, rather than the 
17 F.2d 854,864 (D.C.Cir. 1980). 

or opinions." The work pro~uct d ne prot 
attorneys' interests. Coastal State Dep't o E 

ual purposes: (1) to protect an attorney's 
· st disclosure; and (2) to limit the 

k on the fact-finding investigation of 
.E. v. South Berwyn School Dist., 600 F.3d 

====....:;&F-=::.t:o;~;=....;r=:a::s: The federal rules codified the work product doctrine, 
ents and tangible things prepared in anticipation oflitigation. 

in Hickman is broader than FRCP 26(b)(3); the doctrine is 
rules and Hickman. In re Qwest Communications Intern. Inc., 450 

th Cir. 2006). 

~~er~e=d: The work product doctrine does not protect facts concerning the 
f work product or facts contained within the work product. See RTC v. Dabney, 
62, 266 (1Oth Cir. 1995)). The protection extends to underlying facts only 

when they "inherently reveal the attorney's mental impression." Onwuka v. Federal 
Express Corp., 178 F.R.D. 508, 512 (D.Minn. 1997). 

B. Anticipation Of Litigation: The doctrine protects materials prepared for any litigation 
or trial provided the materials were prepared by or for a party to the subsequent 
litigation. FRCP 26(b); F.T.C. v. Grolier, 462 U.S. 19,25 (1983). The test is whether "'in 
light of the nature of the document and the factual situation in the particular case, the 
document can fairly be said to have been prepared or obtained because of the prospect of 
litigation."' United States v. Ad/man, 134 F.3d 1194, 1196 (2d Cir. 1998). 
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1. Procedure: To determine whether a document has been prepared "in anticipation of 
litigation," courts ask: I) whether the document was prepared due to a party's 
subjective anticipation of litigation, rather than for ordinary business purpose; and 2) 
whether that subjective anticipation was objectively reasonable. In re Professionals, 
578 F.3d 432, 439 (6th Cir. 2009). A document, prepared in anticipation of litigation, 
is protected even if also serves an ordinary business purpose. /d. 

2. 

3. 

a. "For" v. "About": It is not enough to trigger work product protection that the 
subject matter of a document relates to a subject that m · be 
litigated. United States v. Textron Inc, 577 F.3d 29 -30 The 
rules literal language protects materials as long 
as they were prepared by or for a party to the 

b. Preparation By Lawyers Not Enougb1Jtt is not 
prepared by lawyers or represent legal v. Textron Inc., 
577 F.3d 21,29-30 (1st Cir. 2009). Even if and reflecting 

of business, or legal thinking, materials assembled in 
pursuant to public 
purposes are not 

or for other nonlitigation 

~~" .. '" ..... J ensues does not cloak 
of the work product doctrine. 

, 709 F.2d II 09, 1II9 (7th Cir. 1983). 
been contemplated, FRCP 26(b)(3) 

r,.,,~r.,•n in the regular course of business . 
. , 816 F.2d 397,402 (8th Cir. 1987). 

s face, limits its protection to one who is a party (or a 
to the litigation in which discovery is sought. In re California 
, 892 F.2d 778, 78I (9th Cir. 1989). "[D]ocuments prepared for 
to the present suit are wholly unprotected even though the 

party to a closely related lawsuit in which he will be disadvantaged 
sclose in the present suit." Wright & Miller, Federal Practice and 
2024, at 20 I-02. 

:::=~~;=-:~.=..=;~.:.:..::u..: The doctrine covers documents or tangible things prepared by 
a party's attorney, consultant, surety, indemnitor, insurer, or agent. United States v. 
Nobles, 422 U.S. 225, 238-39 (1975) (attorneys often must rely on investigators and the 

ork product doctrine applies to materials prepared by such agents). 

D. Procedure: A party seeking to withhold discoverable materials as work product must 
expressly assert the claim, and, without revealing protected information, describe the 
documents not produced to enable other parties to assess the privilege's applicability. 
FRCP 26(b)(5); Garcia v. CityofEl Centro, 2I4 F.R.D. 587,59 I (S.D. Calif. 2003). 

1. Burden Of Proof: The party resisting disclosure must establish the documents' 
eligibility for protection. Binks, 709 F.2d at 1I20. The party claiming protection 

~ 
. : 
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must show that anticipated litigation was the "driving force behind the preparation of 
each requested document." In re Professionals Direct Ins. Co., 578 F.3d 432, 
439 (6th Cir. 2009); Nat'/ Union Fire Ins. Co. of Pittsburgh v. Murray Sheet Metal 
Co., 967 F.2d 980, 984 (4th Cir. 1992). 

E. Attorney's Interest In Work Product: Unlike the attorney-client privilege, the attorney 
has an independent privacy interest in his work product and may assert the work-product 
doctrine on his own behalf. Sandra T.E. v. South Berwyn School Dist., 600 F.3d 612, 
618 (7th Cir. 2010). The doctrine's protection is not waived simply auset,he attorney 
shared the information with his client. Id ' 

';;i 

"""" III. Opinion v. Fact: The work product doctrine shields all work 
Pacific Fisheries, Inc. v. United States, 539 F.3d IJ43, 1148 
distinguish between "opinion" and "fact" work prom!ct when 

A. Opinion Work Product: Opinion (or "core") work 
containing "the mental impressions, conclusi s, opi 

bes documents 
egal theories of an 

attorney." In re Murphy, 560 F. 26, 336 (8t be entitled to protection 
ge must show "a real, rather than 

eal counsel's thought processes "in 
rand Jury Subpoena Dated July 6, 

for opinion work product, the the 
speculative, concern" that the 
relation to pending or anticipat 
2005, 510 F.3d 180, 183 -184 

1. 

2. 

lute immunity. In re Cendant, 343 F.3d 
co ve opinion work product absolutely protection. 

F.2d 730, 735 (4th Cir. 1974)- Not a majority view. 

J'U!IIlhn~•"'" and memoranda from a witness interview are opinion 
General Motors Corp., 209 F.3d 1051, 1054 (8th Cir. 2000). 
counsel's mental impressions and conclusions is opinion 

uuur~rv v. Ga/lerizzo, 174 F .3d 394, 403 (4th Cir. 1999). 

Fact (or "ordinary") work product describes materials prepared in 
but which do not contain the attorney's mental impressions. 

provides qualified immunity to fact work product. Nat 'I Union Fire Ins. 
!SaVJffirr,wSheet Metal Co., 967 F.2d 980,984 (4th Cir. 1992). 

The Work Product Doctrine 

btaining Opinion Work Product: Opinion work product may be discovered wheQ 
mental impressions are at issue and the need for the material is compelling. Holmgren v. 
State Farm, 976 F.2d 573, 577 (9th Cir. 1992). The crime-fraud exception presents a rare 
and extraordinary circumstance in which opinion work product is discoverable. Cox v. 
Administrator United States Steel, 17 F.3d 1386, 1422 (11th Cir. 1994). 

B. Obtaining Ordinary Work Product: To obtain ordinary work product a party must 
show both a substantial need for the information and that seeking the information 
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through other means would cause undue hardship. United Kingdom v. United States, 238 
F.3d 1312, 1322 (1 ph Cir. 200I)(citing FRCP 26(b)(3)). See also Hickman, 329 U.S. at 
512-13 (production of the material is not merely relevant, but also necessary). Courts 
will not permit discovery of a witness's statement to opposing counsel ifthat witness is 
available to all parties. Bakerv. General Motors, 209 F.3d 1051, 1054 (8th Cir. 2000). 

V. Waiver: FRE 502, recently adopted, governs both the scope of intentional waiver and when 
unintentional disclosure results in a waiver. See Attorney Client Privilege section (E I). 

VI. Specific Applications 

A. Testifying Experts: In a significant rule change, many 
now protected under the work product doctrine.tJ'RCP 
protects drafts and certain communications be~en a 
expert from disclosure. PACT XPP v. Xilinx, 2012 
FRCP 26(b)(4)(B) & (C)). It is no longer true that 
waived as to confidential information OIS•CIO!SeQ. 

· experts are 
· 0, now 

a testifYing 
Tex.)(citing 

protections are 
Id 

1. Non-Reporting Experts: . .,..llU.'"' explicitly provides these 
protections for expert u11t·neiit~Pc: expert report under FRCP 
26(a)(2)(B), the rules and protections may be available to 
protect communications of witnesses. PACT XPP 
Technologies, AG v. Xilinx, 1205855 (E.D. Tex.). "The rule does not 
itselforcltec:t'Gomm and other expert witnesses, such as 
those for wh•orllli,iSICim;U(e ·under Rule 26(a)(2)(C). The rule does not 

•nrtPrlill"th ... r doctrines, such as privilege or independent 
·u·lri!lhrr•rt ... ,.f- doctrine." FRCP 26 Advisory Note (2010) . 

.. ....,, ... _ right to consult with experts without designating them as 
-uuL calling them at trial. The opposing party may discover the 
only in two situations: 1) as provided in Rule 35, and 2) only 

exc:ep1n·1 ona circumstances under which it is impracticable for the 
'"""""'''" to obtain facts or opinions on the same subject by other means." 

.... .., .. l,,.r, 190 F.R.D. 670, 671 (E.D. Wash. 2000)(FRCP 26(b)(4)(B)). 

"A number of cases hold that 'exceptional circumstances' allowing for 
discovery of a non-testifYing expert's opinion exist where the object or condition 
observed is not observable by an expert of the party seeking discovery." Hartford 
Fire v. Pure Air, 154 F.R.D. 202, 208 (N.D.Ind. 1993)(quoting De/castor, Inc. v. 
Vail Assoc., Inc., 108 F.R.D. 405 (D.Colo. 1985); Dixon v. Cappellini, 88 F.R.D. I 
(M.D.Pa. 1980). Likewise, "exceptional circumstances" can be shown where a non­
testifying expert's report will be used by a testifying expert as the basis for an expert 
opinion. /d. (citing Heitmann v. Concrete Pipe, 98 F.R.D. 740 (E.D.Mi. 1983)). 

C. Attorney As Witness: An attorney may testifY as a fact witness without waiving work 
product privileges. In re Pioneer Hi-bred International, Inc, 238 F.3rd 1370, 1374 (Fed. 
Cir. 2001); Motley v. Marathon Oil Co., 71 F.3d 1547, 1552 (lOth Cir. 1995). 

11111 
: ' 

!Ia! 
' ' 
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[E3] OTHER PRIVILEGES 

QUICK RULE: 

DISCUSSION: 

In ' federal question" suits, the evidentiary privileges come from 
the Constitution, Acts of Congress, and Federal common law. 
FRE 501. In civil actions, where an element of the action or 
defense is based upon state law, then that state's rules of 
privileges will apply. !d. The party seeking to assert an 
evidentiary privilege must establish its applica~i/J;ty. 

~~~~-. \·.;~:~ 

·~~,_,i.:!:'l,<t 

I. Fifth ~mendm~nt: T~e Fifth A~en?~ent guar~nt~s th~t ~o \ er ~.£~,""~ b(t"'t ompelled to 
be a Witness agamst himself. This pnviiege applies 1n a civil co text;,,Pf7l'sbury v. Conboy, 
459 U.S. 248, 256-7 (1983). The party invoking the priv'lege n o~Jy demonstrate a 
possibility of criminal prosecution, even ifthe possibili · rem tf;.~ndover Data v. 
Statistical Tabulating, 876 F.2d 1080, 1082 (2d Ci~:'.; 198 . :· i.Q~) Jivilege only protects 
individuals, and may not be invoke · a corporatio '•l ciat1dfll, or other collective entity. 
Braswell v. United States, 487 U.S , I 08-1 · "· , 19 . sent a formal statutory grant of 

~"1. 

immunity, a court may not constit nally com "'i a ~itness to testifY over a valid assertion 
ofhis privilege. Taylor v. Sing/eta ;;' • 148 F: 127~~1)Q83 n.7 (I Jlh Cir. 1998). 

A. 'aFty, the witness does not forfeit his right to 
refuse to answer uestion. "It is ab ~e that by exercising the constitutional 
right to bring or de e dan a~ion a p n waives his or her constitutional right not to be 
a witness against ' . or rself, and no case has so held." 8 Federal Practice and 
Proce ' e, § 2018 .2 

1. Test: 'n~re are ions to this principle. If a party refuses to answer 
inc iminlt q s, courts considering sanctions evaluate: (1) the validity ofthe 
p ·dege <l$S&t1i · , (2) the costs to the witness of compelling him to answer the 
d : o "tio uestions, (3) whether upholding his assertion thwarts discovery of issues 
at til fthe lawsuit, and (4) whether and how easily the party seeking 

ould obtain the information from other sources. Swann v. City of 
ond, 462 F.Supp.2d 709, 712 -713 (E.D.Va. 2006); Mount Vernon Sav. v . 

. , dge, 679 F.Supp. 522, 529 (D.Md. 1987)). 

Specific Questions: A claim of privilege against self incrimination must be directed to 
specific questions. North River v. Stefanou, 831 F.2d 484, 487 (4th Cir. 1987). By 
objecting to particular questions, a proper record for the court to consider each claim. 

II. Accountant/Client Privilege: Neither federal statute nor federal common law recognize an 
accountant/client privilege. Couch v. United States, 409 U.S . 322, 335 (1973) . 

III. Banker/Client Privilege: Neither federal statute nor federal common law recognize a 
banker/ client privilege. Young v. US Dept. of Justice , 882 F.2d 633, 642 (2nd Cir. 1989). 
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IV. 

v. 

VI. 

Physician/Patient Privilege: Neither federal statute nor federal common law recognize a 
physician/ patient (or hospital-patient) privilege. Northwestern Memorial v. Ashcroft, 362 
F.3d 923, 926 (7th Cir. 2004); Whalen v. Roe, 429 U.S. 589, 602 (1977). 

Priest/Penitent Privilege: Federal courts recognize the priest-penitent privilege, protecting 
confidential communications, confessions, and advice from discovery. Trammel v. United 
States, 445 U.S. 40, 51 (1980); United States v. Gordon, 655 F.2d 478,486 (2d Cir. 1981). 

Therapist/Patient Privilege: Federal courts recognize a privilege pro ting c~tnfidential 
communications between a licensed psychiatrist/ therapist e in th · treatment. 

putting 
Dairy, 456 

cations with 
advantage in 

Jaffee v. Redmond, 518 U.S. 1, 116 (1996). A witness can w this p 
their metal state at issue by: seeking to recover for emotional 
F.3d 704 (7th Cir. 2006); basing her claim upon thWJsychoth 
her; or selectively disclosing part of a privileged cdMmunicati 
litigation. Koch v. Cox, 489 F.3d 384, 389 -391 (D.C. Cir. 200 
mental state in issue merely by acknowledging he suffe 
not seeking recompense; nor may a defendant ov 
plaintiff's mental state in issue. Id 

aintiff does not put his 
ion, for which he is 

ege by putting the 

Vll. Adverse Spousal Privilege: An . 
foreclosed from testifying" .. .!".1 ...... ~., 

trial. United States v. Espino, 317 
waive the privilege without cortseJnt,l-

ither compelled to testify nor 
he or she is married at the time of 

(8tll ir. 2003). The testifying spouse may 
spouse. Id This privilege may not be 
States, 347 U.S. I, 6 (1954). 

vm. 

asserted after a m e has ended. 

resolved whether this privilege applies in civil 
hen the witness's spouse is not a party, even if the 

.... u.nrtVU'P v. United Stone, 2007 WL 2597936, 3 {M.D.Pa. 2007). 

"vile e: Federal courts protect confidential communications 
ring the marriage. Trammel v. United States, 445 U.S. 40, 51 

y assert this privilege. The privilege has three prerequisites: (I) a 
'7P•-t~tnarriage at the time of communication; (2) "utterances or expressions 

ouse to convey amessage to the other," United States v. Lustig, 555 F.2d 
Cir. 1977); and (3) communications made in confidence. 2 Weinstein, 
vidence § 505[4] (1992). 

Exceptions: Courts recognize exceptions to the privilege: (1) communications pertaining 
the spouses' joint criminal activity, and (2) where the communications were made 

after the spouses have permanently separated, even though not legally divorced. In Re 
Witness Before Grand Jury, 791 F .2d 234, 238 (2d Cir. I986). 

B. Breadth: This privilege probably applies to civil matters and even applies if the witness 
or spouse is not a party to the proceeding. See Caplan v. Fellheimer eta/, 162 F .R.D. 
490, 492 (E.D.Pa. 1995). The rationale behind the privilege of encouraging open and 
honest communications is only furthered if the spouses are able to keep the 
communication confidential, regardless of the type of case. -

,., 
I 
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[Fl] OBJECTIONS AND DIRECTIONS NOT TO ANSWER 

QUICK-RULE: In Depositions, timely objections are necessary to preserve errors for 
later challenge. Objections regarding the manner in which the 
deposition was noticed or performed must be raised immediately. 
Objections regarding questions need generally only be raised 
regarding the question's form. These include: Ambiguous, 

~ Argumentative, Compound Question, co.nrus1 
Mischaracterizes prior testimony, vU!U.Yifllll 

Vague. Objections regarding answers m 
objection. Objections rPCJrnr,("fJJ1>CJr Tl.~unaa!J 

-

relevance are typically nr&>fi:p;nmn 

DISCUSSION: 

I. Jv.-.uua• evidentiary uses: on 
....u ... ,., ••• ..., .. s set up or execution may 

place out of court's view, the 
conflicting goals: ( 1) preserve any 

Because depositions typically take 
accommoctatmg three potentially 

CleJ>OsitiGin's circumstances or contents, (2) 
so as to correct the flaws if possible, and 

with as little wastage as can be managed. 
put the other party on notice 
(3) permit the depos n to proceed, 

cal Challen es: The deposition rules are designed to 
ed on errors and irregularities in the deposition, 

n v. J.I. Case Co., 793 F.2d 909, 921 (8th Cir. 1986) 
ore's Federal Practice, 32.11 (1984)). Accordingly, counsel 
immediately to allow their cure. Failure to raise the 

and protects the deposition from later challenge. The rule's 
le IS to require defects in the taking of depositions to be pointed out 
n of waiver" so as to "give the erring party an opportunity to correct the 
prevent waste oftime and money by a subsequent claim that a deposition 

ppressed because of some technical error long ago." Daigle v. Maine Medical, 
14 . 4, 692 (1st Cir. l994)(quoting 8 Wright et al, Federal Practice and Procedure 
§ 2153, at 475 (1970); FRCP 32(d)(3). 

econd Priori :Avoid Unnecessa Ob"ections: The second objective is to limit the 
number of interruptions and confrontations during depositions. See FedEx Corp. v. 
United States, 2011 WL 2023297,5 -II (W.D.Tenn.)(citing FRCP 30(c) Advisory Note, 
(1993). The rules and case law divide the range ofpossible deposition objections into 
two categories: those that must be raised before or during the deposition to avoid waiver, 
and those that are preserved regardless of whether they are raised. Whether an objection 
falls into the former or latter categories depends upon the erring party's ability to cure, 
given prompt notice. 
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1. Purpose Of Dichotomy: The rules distinguish between (a) objections to the manner in 
which the deposition is taken, and (b) objections as to the substance of the testimony 
(such as relevancy or competency), because allowing counsel to wait until trial to object 
might encourage sandbagging. Cabello v. Fernandez-Larios, 402 F.3d 1148; 1160 (II th 
Cir. 2005); Kirschner v. Broadhead, 671 F.2d I 034, I 037-38 (7th Cir. 1982). 

C. Third Priority: Continue The Deposition: The third priority is that the deposition should 
continue, subject to uncorrected objections. FRCP 30( c )(2). Later, if a party seeks to move 
the contents of the deposition into evidence- either on SJ or at tri<lj,~ the objection may be 
reasserted to the court. The court must then rule on the pt erved o:fu'@ction ~efore allowing 
the testimony into evidence. See ADT v. Swenson, 276 F.R::~.· 278, '2-9~\ (D.tyfinn. 
201l)(rejecting objections regarding speculative testimon~~lw;e al J?".~. ~~~}i into evidence 
for Summary Judgment); Wal-Mart Stores, Inc:Jt'J/...· Qore, lf!.y· ,"\2:i D9, ~ 3@5817, I 
(N.D.Miss.)(striking deposition portion calling Tor specula:w a~1cflmproper expert 
testimony from fact witness). ~ 

', ~~ 
!~,.vl~l 

II. Objections To Notice, Format, Procedure, Conduct or.· ra ri'6tion: Objections to the 
deposition's notice, format, and the P~?,fedure surr(j),pndin~ tHe.:-eposi t ion must be raised as 
soon as the objecting party becom~.~ware of.~!J.,e obje~tib.iable conduct. Failure to raise a 
timely objection will waive any basis for later ier f. CP 32(d)(3)(B). 

111 . 
A. Objections As To Notice Or Sh bpoena bjecttons as to notice must be raised as soon 

B. 

as they become evident. All error~ and i , ~rities in the notice for taking a deposition 
are waived unles written objectio · xl>!">~ pil} served upon the party giving the notice. 
Brown Badgett v. ennings, . 42 F. · , 902 (6th Cir. 1988). This rule requires that 
notice defects be ~- dis~Josed so that the erring party can correct the mistake. /d 
AttendY!g the im et o1Ji9ed deposition, without objection, waives the objection. 
Griffith Certai fi~ers , 2010 WL 1463405 (D.N.H.)(citing FRCP 32(d)(l)). 

6 Notice Or Sub oena: The recipient of an overbroad or 
·cy; should negotiate with the issuing party to resolve objections to the 

bjec ions cannot be resolved, the recipient should seek court assistance. 
The on ti s available to the recipient of an overbroad or confusing 30(b )(6) notice 

\ e (a) · · r a protective order under Rule 26(c), (b) move to limit the scope ofthe 
dtQositi · n under Rule 30(d), or (c) move to limit the extent of discovery under Rule 
26( ~t, ;c). Lykins v. CertainTeed Corp., 2012 WL 3542016 (D. Kan.). 

Cannot Refuse To Cooperate: "What is not proper practice is to refuse to comply 
with the notice, put the burden on the party noticing the deposition to file a motion to 
compel, and then to justify non-compliance in opposing the motion to compel." New 
England Carpenters v. First Databank, 242 F.R.D. 164, 165-166 (D.Mass. 2007). 
See United States v. Health Alliance, 2009 WL 5227661, at 2 (S.D.Ohio)( court could 
have granted defendant's motion to compel based upon the plaintiff's failure to seek a 
protective order before refusing refusal to produce a Rule 30(b )(6) deponent). 

C. Objection As To Standing Of Attorney Attending Deposition: A challenge that an 
attorney participating in the deposition is not properly admitted to practice before the 
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relevant court must be raised before or at the time of the deposition (if possible) or the 
objection is waived. See In re Storage Technology Corp., 117 B.R. 61 0 ( 1990). 

D. Objection Regarding Translation: If the deposition is translated, counsel must raise 
objections regarding the translation. Similarly, objections to the decision not to take the 
deposition in English- without translation- will be waived if not preserved . See 
D'Agostino v. Housing Authority, 2006 WL 3388403 (D.Conn.)(citing FRCP 32(d)(4)). 

I. Practice Point: If a deposition is to be translated, counsel for ~i~~er side may employ 
a check-translator to attend the deposition as a paid, tf worn cons~ltant{il This 
translator can advise counsel when objections might b . lied t6' }te translation 

~~- ~ ~ ... ; 
itself: for example, how the word "you" or "group" is te.Be translated. Failure to "" t;:·~~ ~ it ~ ~·< ..... ~ 

object during the deposition probably waiv~:t~~ any chall~pg'e ,JQ, ~h~)translation. 
"'~ ~ ... ~lt"'l·· ~?;~ ~ J.·~ 

D. Objections Regarding Attorney Conduct: Generally, objec£tions regarding counsel ' s 
.. .2 -I\ 

conduct- or miscond~ct-:- must ?e raised i~ deposifii to n~~iY<{[he o~fending_ attorney 
and to preserve the obJectiOn. Fatlure to obJect-.to arg0Jil~~t~1t1ve questions dunng 
deposition are waived if not raised\}ee Baham· _ Agr{icu tlirdl v. Reily Stoker, 526 F.2d 
1174, 1180-81 (6th Cir. 1975). /g~'NDK ew;stal,;jn""afv. Nipponkoa Ins. Co., Ltd, 2011 
:WL 430~3, 3 -4 (N.D.Ill.) (Be\ote a part! s"u~~en<\1'~ a deposition because it is being done 
m bad faith, counsel must make,f statem~.t on ~record). 

I. Asked And Answered: An\ bjectionifu* t a question has been asked and answered 
is, technically", ot a challeng~;fo th~Jorm of the question, but to the attorney's 
~ondu~t in re~ea~ng alre~dy answered questio_ns. FRE 611 ~a) , 403. G~nera~ly,_ there 
IS nothmg obJ~et ble ~out an attorney askmg or re-askmg a question multiple 
time , provide _; estioning does not become abusive or needlessly 
repettl'ive. "Th ee ~ing goal of depositions outweighs any undue harassment or 
manip lation. . red in answering a similar question twice." Daniels v. Pioneer 
Cent. Sc l Di 2 WL 70573 , 5 (W.D.N.Y.). "The question was framed in a 

it more detail and background from which [the witness] could 
ering. As such, it was permissible." Id (citing FRE 611 (a)). 

Ar~ment-ative: Except for explanatory statements to the witness regarding the 
atute and format of a deposition, the questioning attorney must typically act through 

es ons. Statements to the witness "That's a stupid answer" are objectionable as 
improper, argumentative conduct. Questions or statements that unnecessarily 
challenge the contents of a witness's answers may be conduct objections ("when did 
you stop beating your wife"). 

3. Objections Regarding Objections: An objection that the defending attorney is 
making improper objections (ie., objections reserved by the rules) , is making the 
objections in an improper manner (ie, speaking objections), or is otherwise 
disrupting the deposition or coaching the witness, must be made at the time to 
preserve the objection. 
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III. 

E. Objections Regarding Oath: Failure to raise concerns about the witness's oath that 
could have been cured at the deposition, waives the objection. See Cabello v. Fernandez­
Larios, 402 F.3d 1148, 1160 (lith Cir. 2005). 

F. Objections Arising After The Deposition: Errors and irregularities in the manner in 
which the deposition is transcribed, prepared, signed, certified, sealed, indorsed, 
transmitted, filed, or otherwise dealt with by the officer, are properly dealt with by a 
motion to suppress. Counsel waives these objections if she fails to act with reasonable 
promptness. In re Ashley, 903 F.2d 599, 603 (9th Cir. 1990). r, 

Objections To Questions (Basis): During the deposition, co 
preserve the right to challenge the admissibility of any subseq 
challenge, counsel must raise objections to a quest\tlt's form. 
foundation, materiality, and relevance are typically"Jreserved, 
during the deposition, although courts have differed when inte 

ct t~questions to 
·reserve 
ing 

d not be raised 
the rules. Objections 
routinely preserved. 

erwise preserve the 
8071, 4 -6 (D.Kan.). 

regarding hearsay need not be raised during the deposit as t 
It is improper to raise objections in the depositio hen le 
objections for trial. See Cincinnati L Co. v. Serr. 

A. Form Ob · ections Not Reserv 'form" is an objection to the way the 
question is phrased, or to the ion ing sought. When there is a concern 
regarding a question's form, a ·on no ifies questioning counsel and thereby 
allows him to revise the questio roblem. SA Wright et al., Federal Practice 
and Procedure, · 156, at 206 ( ). bjections to the form of the questions in a 
deposition "are seaso objection thereto is made at the taking of the 
deposition." Wisconsin, 2001 WL 34382022, 5 (W.D.Wis.) (citing 
FRCP of Maryland, 173 F.R.D. 143, 147 n. 8. 

1. ~~2• Courts are not in full agreement as to what constitutes a 
Farm Mut. v. Dowdy, 445 F.Supp.2d 1289, 1293 (N.D.Okla. 

Effective Depositions, 359-62 (1998)). The best list includes: 

==~· The question or statement unnecessarily challenges the contents 
's answers -these may be objections to form ("You hate women, don't 

or to counsel's conduct. FRE 6ll(a). 

Ambiguous: The question is confusing because a word or phrase could be 
understood in more than one way; it is unfair to make a witness answer unclear 
questions. FRE 611(a). 

c. Compound Question: The attorney asked two questions; it is unclear which the 
witness is answering. FRE 611(a). 

d. Confusing: The question's structure or contents make it unclear or misleading. 
FRE 611(a). 

~ 
I 

Jl-1 
. I 
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e. Leading: Leading questions (questions that suggest the answer) are not permitted 
on direct examination of non-adverse witness. FRE 6I l(c). Objections as to 

·leading questions are waived if not raised. Roy v. Austin Co., 194 F.3d 840, 844 
(7th Cir. I 999); Oberlin v. Marlin American Corp., 596 F.2d 1322, 1328 (7th 

f. 

Cir. 1979). Leading questions, while potentially objectionable as to form, are 
permitted when the questioner is examining an adverse witness. Cincinnati Ins v. 
Serrano, 20I2 WL 28071, 4 -6 (D.Kan.). This is especially problematic on cross 
examination, when the defending attorney questions her own witness. The use of 
leading questions during the cross-examination of a party is own attorney, to 
the extent objectionable, is so at the time the de "tion w en. ~erlin, 596 
F.2d at 1328. If raised during the deposition, thee migh ure~. /d. 

:;{{ 

e question, 
pie "You said 

." This objection is 
ortion, it suggests the 

t e predicate. This 
t the prior testimony: 

correct?" 

g. Calls For A Narrativ 
witness to testify at len 

es k a question, but instead invites 
bject. E.g., "Tell me about your childhood." 

h. eds scope of direct. FRE 6 I I (b). 

i. unclear; it is unfair to make witness answer unclear 

2. Some courts have identified as "form 
-~'-'~"J .. ~ regarding questions that call for legal conclusions, call 

, and that assume facts not in evidence. See Luangisa v. Interface 
WL 6029880 (D.Nev.)(citing Schwarzer, et al, Federal Civil 

__._ ... c... Trial, § 1 I: 155 I -1 I: I 556); Harper v. Griggs, 2007 WL 486726, I 
This is problematic because it is not the question's structure that is 

but the possible contents of the answer, which are properly deemed 
challenges. Because raising these objections does not offer an 

opportunity to cure, they should properly be deemed reserved. 

a. Practice Point: Because objections are waived if not preserved, counsel should 
look for one of two solutions ifthere are objections regard "calls for legal 
conclusion," "calls for expert testimony," and "assumes facts not in evidence." 
Go ahead and raise the objection when the issue comes up- if it arises multiple 
times or if the calling attorney gets annoyed, negotiate an on-the-record 
agreement that these objections are all preserved. 

3. Form Objections May Be Reserved: The court may issue an order preserving 
objections on form until triaL Abbott Laboratories v. Airco, Inc., I 985 WL 5212 
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(N.D.Ill.)(party that would otherwise be calling the objections may not complain 
about such an order). Similarly, parties may stipulate as to the reservation of form 
objections (see below). 

4. Proper Response to Form Objections: Once an objection is made, the examining 
attorney can (I) ask the objecting counsel to clarify the objection (if necessary), (2) 
ask a different question in an attempt to overcome the objection, or (3) let the 
question stand and demand an answer. See State Farm v. Dowdy, 445 F.Supp.2d 
1289, 1293. lfthe examining attorney lets the question stand, must 
answer the question - subject to the objection - with the risk 
that the court will sustain the objection and strike the .. Id 

B. Foundational Objections Reserved: "Objections to the 
the competency, relevance, or materiality ofte~ony 
presented at the trial even though they were not noted at 
ground of the objection is one that might have been 
the time the deposition was being taken." LW'lfJJ!.'lSa 

6029880 (D.Nev.)(quoting 8A et al, 
ed.); Rosary-Take One v. New !IID.istr·if;w~tiOJrz,"ft~ll 

Accordingly, foundational 
and the examination should 
objections. See Gray v. Hrlr~nl'•n 

1. =~=-=:a.:.==· Counsel waives 
of the objection might have been cured if 

th~~[)os:iti~IP Thus, counsel must raise curable objections to the 
the testimony's competency, relevancy, or materiality. 

290181, 1-2 (N.D.IIl.); Kirschner v. Broadhead, 671 
. 1982). See United States v. Johnson, 2007 WL 1695740, 8 

n11~11 Johnsons can decry the foundation for Paul Johnson's 
, that objection is untimely, since the foundational objection, if 
the time of Paul Johnson's deposition, could have been cured at 

the deposition was taken, and therefore, the objection has been 
FRCP 32(d)(3)(B)). 

~!.!!...W!...!.l!~~t:i!!!~· It is usually not necessary to raise relevance 
O~JeCtions. Luangisa v. Interface Operations, 2011 WL 6029880 (D.Nev.); In re 
Stratosphere, 182 F .R.D. 614, 618 (D.Nev. 1998). Failure to make relevancy 
objections at deposition can waive them for trial, however, if counsel could have 
cured the relevancy objection during deposition. Kirschner, 671 F.2d at I 038. 

a. Relevance Objections Are Rarely Necessarv: "It is difficult to conceive of the 
likelihood that a question which calls for irrelevant information can be 'cured' by 
restating the question, unless the question is changed to ask for relevant (i.e., 
different) information. Accordingly, it would be rare that an irrelevant question 
could be cured. Thus, the objecting party may wait until trial (or just prior to 

~ 
/ ' 

~ 
I I 
' ' 

~ 
! 

' I 
I I 

~ 
' I 
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trial) to make the objection when, and if, the deposition testimony is offered into 
evidence." BNSF v. San Joaquin Valley R. Co., 2009 WL 3872043, 2 (E.D.Cal.). 

b. When Relevance Objections Become Conduct Objections: It is inappropriate 
for a witness to refuse to answer a question on relevance grounds "unless and 
until the pervasive or other nature of the questioning makes it obvious that it is 
necessary to stop the deposition and seek relief under Rule 30( d)(3) for being 
conducted in a manner evidencing bad faith, or to embarrass, annoy, or oppress 
the deponent." In re Stratosphere, 182 F.R.D. at 619. 

3. Questions Calling For Speculation: An objection tha -~a questien, ;calls for 
speculation is a foundational objection. It is a challenge,tl\a..t a prfdtbtdias not been 
laid so that the witness's answer will not ha\o;e any val~~~:s?i~fR~ 60'i. An objection 
that a question calls for speculation "tends ti>•coach the'witn~s~r;:to~respond that she 
does not know the answer. It is not waived if omitted un ~r R~ le 32, and is improper 
under Rule 30 and the guidelines." Cincinnati In '' . v.W§e.p;fno, 2012 WL 28071, 
4 -6 (D.Kan.). ~~ · 

f; 
J.o::~. "~:v . :,.: 

a. Exception: Objections reg~;ding - :t;cul;~~t:t~ould be raised if it is a curable 
foundational object_ion tfthat is, b.?' as~n . or ~or~ information, ~he questioner 
can lay the foundatiOn tg t the san ght rfif~IDlation IS not speculat1ve. Rosary­
Take One v. New Line Distributiof,);V nc. , r996 WL 79328, 2 (S .D.N.Y.) . 

.tr. 
b. Objections Regarding sp cula.t -ay Boomerang: You best not object to a 

question a?"calling for specu1ation regarding a fact you need to prove: See In re 
t a . 

Motions t~tfi:~'k~ify C~fsses, 715 F.Su~p.2d 126_5, I ~79 (S.D . Fl~. 20 I 0)( objection 
>,:~at deposft~.off'lq ~st(O was speculative was "tromc" because ·'the nature of the 
p~intiffs at:t; rn~'s 'etijection, further supports the notion that damages cannot be 
calculated o ~- ? Cf<JSs-wide basis."). See also Hower v. Wal-Mart Stores, Inc. , 
~009 -~~ 16~~.:i4,_ 7 (E.D.Pa.)( objection that question call~d for sp~cu l ation 

· ed agau1;st objectmg counsel to show that no one had the mformat1on) . ... 

Objection As To Personal Knowledge: Lack of personal knowledge is an objection 
to a deponent's competence, and defending attorney does not waive this objection by 
failing to make it at the deposition. Consolidated Rail Corp. v. Grand Trunk Western 
R. Co., 2011 WL 6004291 , 7 (E.D.Mich.). 

6. Questions Calling For Expert Testimony: The objection that the question calls for 
an opinion from an unqualified witness is foundational and typically need not be 
raised deposition . See contra, Boyd v. Univ. of Maryland Me d. Sys., 173 F.R.D. 143, 
147 n. 8 (D.Md. 1997), which suggests this objection must be raised or have it 
waived. This is problematic - if a question calls for expert testimony, there is no cure 
for the question- either the witness is an expert or is not. 
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v. 

7. Objection As To Assuming Facts Not In Evidence: This is generally an 
unnecessary and improper objection. FRCP 32. The fact that a response to a question 
may not be supported by adequate foundation at the deposition does not mean a 
foundation may not be made at trial, through evidence outside of the deposition, for 
the admission of the response as evidence. Cincinnati Ins. Co. v. Serrano, 2012 WL 
28071,4-6 (D.Kan.). 

8. Objection As To Hearsay: Objections to questions calling for hearsay are not 
waived "unless the ground of the objection is one which mightJJave been obviated or 

:'Y..~p· 

removed if presented at that time." Gray v. Bruneau-rfirand Vie}v S..chool, 2007 WL 
3333273, 2 (D.Idaho)(citing Rule 32(d)(3)(A)). Generaijy, hear'Sa>iis pre~ent because 
of the nature of the witness (party or not), the contents ftl;le out~.fx.court statement, 
and the purpose for which it is to be offered at trial. A ·:or 'ingly;·hearsay is 
generally not curable in the deposition, and heed not be~· \aise~~~;~. 

. 't1 
C. Objections Regarding Privilege: It is always prope · or co$~~o raise objections to 

questions that may call for privileged information, eit ,er .. bared upon the common law or 
sta~utory privil~ge._See FRE 501 1i~P~- Indeed, ~pns~mm;~aise pri~ilege o?jections or 
wmve those obJections. These I3JecttOns may be<aocQmpamed by an mstruct10n to the 
witness not to provide privileged information -wh~i;] answering the question. Counsel 
may also object to the use of pri:vileged <! um·eot'S during the deposition. 

Ma g O~ections In A Deposition: Counsel for a deponent has a limited, though not 
~mpOi'fan~ role to play during a deposition. Luangisa v. Interface Operations, 20 I I WL 

. 6029880 (D.Nev.). "An objection must be stated concisely in a nonargumentative and 
nsuggestive manner." Abu Dhabi v. Morgan Stanley, 2011 WL 4526141, 7 (S.D.N. Y .) 

· g FRCP 30(c)(2)). It is improper for objecting counsel to elaborate on the objection 
unless invited to do so by calling counsel. Phillips v. Manufacturers Hanover Trust, 1994 
WL 116078, 3-4 (S.D.N.Y.). "Counsel's statements when making objections should be 
succinct and verbally economical, stating the basis of the objection and nothing more." 
Damaj v. Farmers, 164 F.R.D. 559, 561 (N.D.Okla. 1995). All objections can be made in 
three words or less. Turkes-Beckers v. New Castle, 158 F.R.D. 573, 574 (D.Del. 1993). 
Indeed, most objections as to form can be made in two words: "objection, form." See id. 
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A. "Objection To Form" Is Sufficient: A lawyer making an objection must state the 
"specific ground ofthe objection, if the specific ground was not apparent from the 
context." FRE 103. Where counsel objects to a question's form and then instructs the 
deponent to answer there is no obligation to further explain the objection. LeClair v. 
Napoli Group, LLC, 2011 WL 2517228 (D.Vt.). "'Objection to form' should be 
sufficient explanation to notify the interrogator of the ground for the objection, and 
thereby allow revision of the question." Applied Telematics v. Sprint Corp., 1995 U.S. 
Dist. LEXIS 2191,4 (E.D.Pa.). 

1. Form Objection May Briefly Specify Basis: An o 
nature of the form objection (e.g. "compound," "leadi 
evidence") without crossing the "concision" line. See 
2012 WL 28071, 4 -6 (D.Kan. ). If stating t'-t, for exa 
may clue in the witness then, a simple objeOion to fo 

" J.Pv. Serrano, 
16~ is vague, 

used.Id. 

:4~ 
B. Speaking Objections Not Tolerated: "Speaking o 

simply not permitted in depositions in federal 
'oaching objections are 

ugh v. Kiniston, 188 F.R.D. 
bjections unless the party 

on." Flaherty v. Filardi, 2007 WL 
incomplete answer or in the witness's 
Plaisted v. Geisinger Medical Center, 

22, 24 (D.N.H. 1998). Counsel " uld not m 
conducting the deposition seek 
2398762, 4 (S.D.N.Y.). Objec 
adoption of counsel's statemen 
210 F.R.D. 527,534 (M.D.Pa. 

excessive number of unnecessary 
roper even i individual objection is innocuous. Medline v . 

. III.)(citing FRCP 30(d)(3) Advisory Note (1993)). "That is 
n the grounds of relevance will, in every case, be improper; 
relevance objections cannot hide from impropriety." !d. 

v. Husky Injection, 262 F.R.D. 365 (D.Vt. 2009)(objections on 
not enough to order second deposition or sanctions). 

duct Should Simulate Trial: If an action or statement would not be 
urtroom during a trial, it is generally not allowed in deposition. Ethicon 

v. United States Surgical Corp., 160 F.R.D. 98,99 (S.D.Ohio 1995). 
counsel may not interrupt the deposition for reasons other than to object or ask 

nable break. "The court does not approve of defense counsel interrupting the 
deposition with statements to the effect that he was not going to 'let' Dr. Duhachek­
Stapelman answer 'standard of care' questions." Shell v. Sudan, 20 I 0 WL 1418303, 3-4 

.Neb.). The rules prohibit any interruption which does not assert a necessary objection. 
Deposition testimony should be that of the deponent, not a version edited or glossed by the 
deponent's lawyer through coaching or speaking objections. See e.g., Quantachrome Corp. 
v. Micromeritics Instrument Corp., 189 F.R.D. 697, 700 (S.D. Fla. 1999). 

1. Colloguoy: It is inappropriate for counsel to engage in extensive and unnecessary 
colloquy or use any opportunity to interrupt and argue with opposing counsel during a 
deposition. Luangisa v.Interface Operations, 2011 WL 6029880 (D.Nev.). 
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2. Interpreting Questions: Counsel is not entitled to assist his witnesses during a 
deposition. Calzaturficio v. Fabiano Shoe Co., 201 F.R,D. 33, 40 (D.Mass. 
200 I). Counsel for the witness being deposed is prohibited from acting as an 
intermediary, interpreting questions, assisting the deponent with formulation of the 
answers, or deciding which questions should be answered. Johnson v. Wayne Manor, 
152 F.R.D. 56, 59 (E.D.Pa. 1993); Hall v. Clifton Precision, 150 F.R.D. 525, 528 
(E.D.Pa. 1993). Courts have characterized such conduct as "Rambo litigation tactics" 
designed to interfere with or prevent the provision of meaningful testimony and 
disrupt the deposition's orderly flow. E.g., In re Stratosphere, l:82 F.R.D. 614, 6 19 
(D.Nev. 1998). Although_ ~his style might p~oject ze~l~~:ness,_ ii~~~ps n<)}, as re~uired 
by FRCP I , promote the ·just, speedy, and mexpenstve lietermtrw~_~;on." _{:. uang1sa v. 
Interface Operations, 2011 WL 6029880 (D.Nev.) ·· ': ;itt 

#) <~~·., l~-
3. Side Comments To The Witness: Instructf~hs to a wi · ,es; ti;J;t:.they may answer a 

question "if they know" or "if they understand the ques~bn'' ~e raw, unmitigated 
coaching, and are never appropriate. Cincinnati 'Il .. Co. tf1,~: .. ,?.~~rano, 2012 WL 28071, 
4 -6 (D.Kan.). This conduct, if it persists a:(ter the :~os~g ~ttorney requests that it 
stop, is misconduct and sanc4q!!able. !d. The. 99B am€n ments to the Federal rules 
were designed to prevent m~ii~le and4~~ un~~s~ary objections, statements such as 
"if you remember," "if you understand." e · .. hardson v. Sugg, 220 F.R.D. 343, 
345 (E.D.Ark. 2004). 

4. Hin : Objections and statements that the 
n H.Prc-t-:. fi>'n a question are inappropriate because whether 

or not an attome_ understands a , s IOn is irrelevant, and does not provide a reason 

"' epo~·ition . Hall v. Clifton Precision, 150 F.R.D. 525 , 530 
itn:~ss should make the determination as to whether a question 

ei.Oest of his abil ity. !d. Comments such as these are facially 
. Farmers Ins., 164 F.R.D. 559, 560 (N .D.Okl. 1995). 

5. tion a _ m Attorne : It is inappropriate to interrogate opposing counsel 
the ,·,our e. of a deposition. Luangisa v. Interface Operations, 2011 WL 
0 (ij.Nev.). Neither the witness nor counsel shall make any comment or 

eng _ osing counsel in an argument (other than grounds therefore) about the 
atu -~ ofthe question or the witness' request for clarification." Jones v. JC Penney's 
:· Stores, Inc., 228 F.R.D. 190, 204-05 (W.D.N.Y. 2005). 

Witness May Not Raise Objections: The rules do not permit a deponent to interpose 
bjections himself. GMAC Bank v. HTFC Corp., 248 F.R.D. 182, 191 (E.D.Pa. 2008). 
different rule may apply if the witness is self-represented, although- in those cases­

the best approach would be for the parties to stipulate that most objections are reserved. 

F. Multiple Attorneys Calling Objections: It is not uncommon to have multiple attorneys 
calling objections in a deposition . This may happen when there are multiple plaintiffs or 
defendants, represented by different counsel. This may also happen during the deposition 
of a third party when the witness's counsel and the non-noticing party may each call 
objections. Each party is entitled- indeed required- to protect the record with properly 
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VII. 

called objections. This only becomes problematic with the "echo objections" where one 
objection produces a rain of similar objections by the other defenders. This is best 
handled with a stipulation on the record that an objection - called by any defender- will 
preserve the objections for everyone in the room, removing the need for all to chime in. 

Instructions Not To Answer: Deposition testimony is taken subject to objection -that is, 
that even when an objection is interposed, the witness is compelled to answer. FRCP 
30(c)(2). There are only three permitted circumstances in which counsel may properly 
instruct the witness not to answer a deposition question: ( 1) ''when 
privilege;" (2) "to enforce a limitation on evidence directed the 
witness from an examination "being conducted in bad faith 
unreasonably may annoy, embarrass, or oppress the deponent 
Properties, 20II WL 6029680,4-5 (D.Nev.)(quotj&g FRCP 

Rio 
Other 

than for these narrow circumstances, an instruction-.ot to 

A. Based On Privilege: An attorney may instruct the ..... ~.~..,,,., 
potentially calls for privileged information. 
Micromeritics Instrument, I89 F 697, 
Brooks, I58 F.R.D. 555, 557 .Y. I 

l. 

2. 

as a bar to discovery must 
Trust v. Dabney, 73 F.3d 262, 266 
is insufficient. See Peat, Marwick v. 

v. United States, 20 II WL 

rivile e: The assertion of privilege must be accurate. 
c ill not support a refusal to answer a deposition question. 

e urg, I97 F.R.D. 5I9, 520 (M.D.Fla. 2000)(Refusal to answer 
based upon a mistaken claim of"financial privilege"). 

t: If counsel has instructed the witness not to answer a question, 
g attorney should confirm with the witness that she won't answer. This 

necessary in a motion to compel. 

==lill:...=..:.:.:.::~~===~~=~e:::::l~ls~N~ec=es~s=a~: Instructions to a 
deponent not to answer based upon an asserted privilege are best addressed by a 
subsequent timely motion to compel. Perez v. Sphere Drake Ins., Ltd., 2003 WL 
23I98837, 3 (D.Vir. ls.)(citing Plaistedv. Geisinger Medical Center, 210 F.R.O. 
527, 532-33 (M.D.Pa. 2002). This motion should be filed immediately after the 
deposition is competed. Some judges, however, prefer to be called during the 
deposition for such a motion, especially reconvening the deposition is costly. This 
has the twin salutary effects that it speeds discovery along and it saves trees and 
attorney time, which are of varying value. 

B. Enforcing A Court Order: Counsel may instruct a witness not to answer a deposition 
question if necessary to enforce a court order. See United States v. Carel/, 2011 WL 
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487627, 2 (M.D.Tenn.). The defending attorney should expressly identify the order­
and instruction in that order - that counsel is seeking to enforce. 

C. Responding To Misconduct: Attorney misconduct may support an instruction not to 
answer. A deponent or party may move to terminate or limit a deposition "on the ground 
that it is being conducted in bad faith or in a manner that unreasonably annoys, 
embarrasses, or oppresses the deponent or party." Brincko v. Rio Properties, 2011 WL 
6029680,4 (D.Nev.)(quoting FRCP 30(d)(3)(A)). An attorney's conduct at the 
deposition may serve as the basis for suspending the deposition an eekin~ a protective 
order. Rangel v. Gonzalez Masco"o, 274 F .R.D. 585, 5 -593 (S ex. 2! II); Carroll 
v. The Jaques Admiralty Law Firm, 110 F .3d 290, 293 (5t ir. 19 bustve behavior 
by use of threats and profanity at deposition warranted te . ---,osition). 

1. Must Seek Protective Order: A lawyer m- not simp 
answer repetitious, harassing or argumentative depositi 
30(c)(2);Fondren v. Republic American, 190 F. . 59 

ns witness not to 
qu. ' tions. FRCP 

.D.Okla. 1999);, 
.). When instructing a Brincko v. Rio Properties, 2011 WL 6029 0, 4 

witness not to answer becaus f miscondu t ( 1) make a statement for 
ediately file a motion under 

Christensen v. Bro-Tech, 2011 WL 
F.R.D. 637,643 (N.D.Ind. 1991). 

the record, (2) suspend the 
FRCP 30(d)(3) for a prot 
6934112, 3 (D.Kan.); Smit 

a. position because it is being done in bad 
ade before the suspension. NDK 

., Ltd., 2011 WL 43093, 3 -4 (N.D.Ill.). If 
on the record- that he is seeking an order under 30(d) 

"SilfOD<GU<:t, the instruction not to answer is improper. In re 
JkG•cdi~~PEthan1olByproducts, 2011 WL 5395336 *5 (S.D.Ind.). 

is made on the record, the deponent may suspend the 
necllatetv contact the court or terminate the deposition and file 

v. Interface Operations, 2011 WL 6029880, 11 (D.Nev.). 

=~==::.~-;_n::.:."::.::'l1:.:.''=""'·" "During the taking of a deposition the witness has, in 
general, the same rights and privileges as would a witness testifying in court at a 
trial." Bordelon Marine, Inc. v. Kenny Boy, 2011 WL 164636,4-5 (E.D.La.)(quoting 
SA Wright, et al, Federal Practice and Procedure§ 2113 (2d ed. 1994)). "As 
officers ofthe court, counsel are expected to conduct themselves in a professional 
manner during a deposition .... it is to be conducted in a manner that simulates the 
dignified and serious atmosphere of the courtroom." Ethicon Endo-Surgery v. U.S. 
Surgical Corp., 160 F.R.D. 98,99 (S.D.Ohio 1995). 

4. Monkey See, Monkey Do: Opposing counsel's outrageous conduct does not free an 
attorney from her responsibilities for civility. "Mutual enmity does not excuse the 
breakdown of decorum." Redwood v. Dobson, 476 F.3d 462, 469 (7th Cir. 2007). An 

,., 
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attorney with a righteous objection regarding the other party' s vile behavior can 
undermine her position by mirroring that behavior. Stay calm -make your record. 

D. No Other Basis To Instruct: Except for the three enumerated reasons (protect privilege, 
stop misconduct, and enforce a court order), it is improper to instruct a witness not to 
answer a question. A witness ' s refusal to answer a question for any other ' reason' is 
potentially sanctionable. Lamex Foods v. Audeliz, 646 F.3d I 00, I 12 (I st Cir. 20 I I). 

E. 

1. WARNING: Court's Enforce This Rule: The rule speaks in ab!?olute terms, 
permitting counsel to instruct the witness not to answ¢-c: "only" to ~)preserve a 
privilege, to enforce a limitation ordered by the court, -~:f;Jo pre~~ntfa mcition under 
~ule 30(d)~3)." _GMACv. HTFc_, 248 F.R_.~ . 182, 191 Hf:£:Pa. ~- ~~t_~ost courts 
mterpret th1s stnctly. Hall v. Clifton PreCISf(),n, 150 F.'lD. 52.~t 5A. I (E~D.Pa. 1993). 
"Counsel shall not direct or request a witness not answ~a question, unless that 
counsel has objected to the question on the ground that tji~ a~swer is protected by a 
privilege or a limitation on evidence directed byf~e coui£ -.'iJJ/1 Some courts read the 
rule with flexibility, but this is the minorit~positi~f. ,fnlaeniial-LMI v. Windmere , 
1995 WL 37635, 2 (E.D.Pa.) orne courts 'b.ke ~e v1ew that a deponent need not 
answer if the objection is th :fie question is'irrel~vant, argumentative, or 
misleading" !d. Best advic on't bee~ . ",, tnote; follow the rule. 

1. 

Speculation Not Proper Basis: It is improper to instruct a witness not to answer 
based on the conclusion that any answer would be speculative. Specht v. Google, 268 
F.R.D. 596, 599 -601 (N.D.III. 2010)(Counsel "egregiously violated Rule 30(c)(2)" 
by instructing witness not to answer a question where answer would be a "guess."). 

4. Prior Settlements: It is improper to instruct a witness not to answer questions 
regarding settlement discussions in other cases, even if evidence of those discussions 
would be inadmissible. Dairy/and v. United States, 79 Fed.CI. 709, 721 (2007). 

5. Questions Already Asked And Answered: It is improper to instruct a witness not to 
answer based on the fact that the question has been asked and answered. Provide 
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VIII. 

Commerce v. Preferred Commerce, Inc., 2008 WL 36059I, l (S.D.Fia.); Goober v. 
City of Leesburg, 197 F .R.D. 5I9, 520 (M.D.Fia. 2000). 

6. Questioning Exceeds 30(8)(6) Notice: It is improper to instruct a witness not to 
answer questions beyond the scope of a 30(b )( 6) notice. ZCT v. FlightSafety, 20 I 0 
WL 1257824; Paparel/i v. Prudential, I08 F.R.D. 727, 730 (D.Mass. I985); Provide 
Commerce v. Preferred Commerce, 2008 WL 36059I, I (S.D.Fia.). 

7. While Motion For Protective Order Is Pending: Even if a 
for a protective order, if the court has not yet ruled u_, ..... 
refuse to answer deposition questions in the ant:tCt]patt<JI~.at 
requested order. Goober v. City of Leesburg, I 97 F .R. 

8. Witness May Not Unilaterally Refuse To,nswer: 
deponent to refuse unilaterally to .answer qw~stJIO"ns. 
248 F.R.D. 182, 19I (E.D.Pa. 2008). 

~IF===·· Every question is potentially 
.,...~~.-.... , .. ;:). Counsel should first consider 

litigative uses are in a summary 
and to impeach a testifying 

aTrr•rn .. •v calling the deposition to correct the 
I!Pc:o~rv·~c: her right to argue the objection should 

testlm4Jny before the court. If an attorney is 
the court, then making such an argument at 

counsel should consider the merits ofthe possible objection. 
experienced expert can typically be counted on to pick up 
whereas the 75-year-old pensioner may not. 

predicates: Some questions load assumptions into the predicate, 
preserved for challenge at trial. For example, "You and Joe were friends for 
did you first meet?" The witness thinks she is answering a question about 

met, but later may be taken to have agreed that she and Joe were friends for 
These are questions that are inherently tricky and need to be consistently 

preserved with an objection to form (confusing, compound, and misleading, if asked to 
specify). What you don't do, is then launch into a speaking objection about why the 
question is confusing (unless opposing counsel asks). Often, these types of questions 
will reference (or misquote) earlier testimony: For example, a witness testifies early in a 
deposition that she thinks the car was a Toyota, either blue or green; later, the witness 
faces this question: "You said this morning the car was a blue Toyota, what shade of 
blue?" Objection should be made that the question misstates earlier testimony. 

2. Questions that are actually ambiguous: Attorneys may ask questions that are 
ambiguous regarding material facts. Example: a tort case may revolve around a number 

1-, 

I l 

iWII 
I I 

!at 
! 
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of injuries; a question such as "how does that injury affect your movement," must raise a 
form objection because the witness may actually be responding to the wrong question. 

B. Practice Point Regarding Speaking Objections: Although it is unnecessary and improper 
to issue speaking objections, the reality is that many practitioners offer long, often elaborate 
statements of objection during depositions, or interrupt with comments such as "if you 
know." It is impossible to police this completely. This raises the question: when is it worth 
challenging opposing counsel regarding the nature of his objections? This is a results 
oriented test: are the attorney's comments interfering with the either by coaching 
the deponent, distracting the calling attorney, or -~ 

1. A Deposition Machine: If an attorney's conduct is 
proceedings, the conduct is best ignored. Efi>rts to 
distracting, and expend capital with the couW: and thus 
counsel's conduct is in effect harmless. General the 

the 
......... ., .... ves 
ing if opposing 

the deposition 
counsel's conduct. 

2. 

should be focused on the witness, making every 

a. 

R~ete111ding counsel's conduct 
keep in mind: (I) unnecessary 

and waste time, and (2) do not 

calling the deposition should avoid any 
with or threatening counsel is 

counsel are fruitless. When it becomes 
challenge counsel's conduct, comments should be made to 

I!Jq'!lll"-R"'-'• invite response. 
's attention to the fact that speaking objections or other 

unf~~ss~Lry,l,lnn1#1ents during the deposition are prohibited by FRCP 30( d)( I) and 

you know the rules? You shouldn't make speaking objections, jerk.'' 

· After making your record on the point, do not expect capitulation by 
counsel. Typically, he will make some comment, often demonstrating (I) 

failure to understand the rules of procedure and decorum, and (2) a general lack 
The calling attorney should make every effort to ignore the response and 

resume the deposition, with the understanding that further interference will draw 
escalation (see below). 

3. Limited Escalation: Without being anyone's patsy, counsel should always be the most 
reasonable person in the room. If the dispute continues, the court will review the 
transcript. Accordingly, the calling attorney must never escalate a conflict any further 
than necessary. Natural escalation points are: 

a) Ignore all non-interfering conduct; 
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IX. 

b) Make a short statement on the record that speaking objections are not permitted, 
citing FRCP 30( d)( 1 ). Even if opposing counsel says he will do what he wants, 
ignore him and return to the deposition; 

c) Should counsel continue to use interfering speaking objections, ask the court 
reporter to mark the places where these occur; this will allow for easy 
identification should you wish to call the court; 

d) After 2 or 3 more incidents of clear interfering conduct, make another statement 
for the record that speaking objections are not permitte State tqat counsel's 
comments are interfering with the deposition d that i nti\ues either (I) 
you will not close the deposition at the end of day, a nsi~r seeking an 
order to require counsel to comply with FRCP I)· ,ifte court; or (3) 
adjourn the deposition until the cou\iLcan be re " 

B. Court Involvement: If counsel's conduct is ak! to a mis , e best course is to 
complete as much of the deposition as possible, wi the ho turning to the deposition 
later with a court order. This way, ifthe court denie party will at least have the 
deposition completed. If the defending attorn 's co ore egregious, the decision to 
adjourn the deposition or call th rt is judge pendent, and should only be 
made when the transcript fully ports til· adjourn. 

na orneys enter into stipulations regarding 
no uniform set of standard stipulations. Thus 

tipulations are not necessary - in their 
e ederal Rules of Civil Procedure." 

eserve all objections until trial, the attorneys should put the 
ecord before questioning begins: 

all objections, including those to the form of the question and 
ight have been obviated or removed during the course of the 

11"1 
I 

served and not waived by failure to make them before or during the taW~ 

otwithstanding the provisions of Rule 32(d) that would apply in the absence 
ation. 

Some Ob · ections: To preserve all objections until trial, except for those as to 
nsel should put the following stipulation onto the record before questioning begins: 

The parties agree that all objections that might have been obviated or removed during 
the course of the deposition with the sole exception of objections to the form of a 
question, are preserved and not waived by failure to make them before or during the 
deposition, notwithstanding the provisions of Rule 32(d) that would apply in the absence 
of this stipulation. 

C. Practice Point: Under the FRCP, objections as to form and other correctable objections 
must be raised during the deposition or they are waived. This rule provides the person 
calling the deposition with the opportunity to cure the question, either by rewording it or by 
laying the proper foundation, after an objection has been raised. Although it may seem 
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attractive to the calling attorney to have opposing counsel sit quietly and not disturb his train 
of thought, stipulating to preserve objections places the caller at a significant disadvantage. 
Not only does he deprive himself of the objection -and the opportunity to cure- but he 
allows opposing counsel to spend an unlimited amount of time devising objections to the 
questions as posed. Conversely, if a defending attorney stipulates to preserve objections, she 
has essentially dealt herself out of the deposition altogether, and may have trouble staying 
engaged and alert when unpreserved issues of privilege arise. Generally, it is best to perfonn 
the deposition under the rules as stated in the FRCP. 

Notes: ______________________________________________ ~-----~~~r~~~~~·· --~~--------
·~e:~:' ~~ 

\:~. ;;"_~' •. ' 
<».~ .. ~.. -, 
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Nores: ________________________________________________________________ __ 

Poise At The Deposition Table 
The attorney calling a depOsition has precious few tools to control the 
witness. These include the questions ask, the: depOsition's organizaliol\ and 
the poise with which the deposition is"coodi11:ted Deposltloo poise has the 
~llowlng.tra~r.ks: 
• Sitting up straight, leaning slightly toward the witness. 
• Engaging the depOsltioo table as if it Weteyourdeslc back in your office­
you need not overwhelm it; bllt you can't hide behind it Your hands and 
(sometimes) forearms should be COfllfilrtal;liYpe(Chedon the table. If it 
~omes m:cessaryto bear down on the wi!riess, roll the chair forward so 
that your elbows rest on th!;! fi!ble. 

• Loddng iri with eye contilctas e.1ch questiOn is asked ,and ansWered. 
• TreatingtM!ryoile in the room with respect; If ~i.l'ileed to make a point. do 
it bydiiipplng your voice tQ a whlsper;ratflertllan raising to a shout 

• t.ooldng n!laxedcreates alltborlty and control; If you.d!iil't feel relalred­
falce it lf your hands are shaking, place them gently on the faille top. 

IBI 
i : 
' ! 

~ 
I 

~ 
I ~ 
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[F2] PROTECTIVE ORDERS, MOTIONS TO QUASH & COMPEL 

QUICK RULE: To limit discovery or limit a party's conduct, a party may obtain a 
protective order by showing ''good cause, "and that the requested 
order serves the interests ofjustice. FRCP 26(c); 30(d)(3). With 
respect to depositions, the trial court may issue a protective order 
regarding some or all of the following features: 
(A) forbidding the deposition altogether; 
(B) specifying terms, including time a 
(C) prescribing a discovery method oth 
(D) forbidding or limiting inquiry into c 
(E) designating who may be p,.ent dur 
(F) sealing depositions, to be opened on/ 
(G) requiring that a trade secret o her 
development, or commercial 
revealed in a spe W£ZY-

~t: 
he deposition; 

sJ~on; 
t~~{f. 

ions; 
urt order; 
entia/ research, 

t be revealed or be 

Courts may qua r limit 
that (he courts 

ena for roughly the sa.me reasons 
ive order. 

DISCUSSION: 

I. les provide unlimited right to discovery, the FRCP also 
teet p ies and witnesses. SA Wright, et al, Federal Practice and 

e 201 0). Given the "extensive intrusion into the affairs of 
t is both permissible and common in discovery, Seattle · 

0, 30 ( 1984), the rules provide for protective orders, entered 
igants and third parties from the discovery's "annoyance, 

, r undue burden or expense." Bond v. Utreras, 585 F.3d 1061, 
, P 26(c)(l) Advisory Notes (1970); United States v. Columbia 
, Inc., 666 F.2d 364,368-369 (9th Cir. 1982). 

e rders In Liti ation: A party may obtain discovery regarding any relevant 
ich is not privileged. FRCP 26(b)(1); Heat & Control v. Hester, 785 F.2d 

1017, 3 (Fed. Cir. 1986). Simply because requested information is discoverable, does 
not mean that discovery must be had. Nicholas v. Wyndham, 373 F.3d 537, 543 -544 (4th 
Cir. 2004). To overcome this presumption of discoverability, a party may demonstrate 

at either the content or means of the discovery are objectionable. See In re Subpoena 
Issued to Dennis Friedman, 350 F.3d 65, 70 (2d Cir. 2003). If such a showing is made, 
the court will issue a protective order prohibiting or limiting discovery. A party seeking 
a deposition or asking a question need not demonstrate the request is proper; judges may, 
however, prevent or limit a proposed deposition when the facts and circumstances create 
an inappropriate burden or hardship. /d. 
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II. 

1. The Court's Role: District Courts manage discovery in civil suits by entering 
protective orders, limiting discovery, as the interests of justice require. Degen v. 
United States, 517 U.S. 820, 826 (l996)(citing FRCP 26(c)). In 2000, the rules were 
amended ''to involve the court more actively in regulating the breadth of sweeping or 
contentious discovery." In re Cooper Tire, 568 F.3d 1180, 1188-1190 (lOth Cir. 
2009). Courts have broad discretion in issuing such protective orders. Seattle Times 
v. Rhinehart, 467 U.S. 20,36 (1984). 

Obtaining A Protective Order: A district court may issue protective good cause 
burden or 

26(c)(l)) . 
. Trial 

to protect a party or person from annoyance, 
expense. S.E.C. v. Rajaratnam, 622 F.3d 159, 181-82 (2d Cir. 
See also E.E.O.C. v. Caesars Entertainment, 237 F.R.D. 428, 
courts must balance the burden of proposed 
Gulfstream Park, 399 F.3d 391, 400 -401 (1st Cir. 

Gill V. 

Gamble, 758 F.2d 1545, 1547 (lith Cir. 1985)). 

certification that the movant l"'nr•tAI"TPn 

include a 
I!Nill!i'UII'rn other parties ~o 

resolve the dispute without 
if the certification is absent. 

). The court may deny the order 
WL 1936232, 2 (E.D.Pa.)(Motion 

e~tJi~Jo resolve the dispute). denied because movant made 

B. Good Cause: A 
Liggett Group, 
moving party to 
denied. Rivera v. 
Jnt1~m~'ltio,nal Ins. 

must show "good cause." Cipollone v. 
Generally, good cause requires the 

or harm will result if the protective order is 
F.3d 822, 826 (9th Cir. 2004); Beckman Indus. v. 

476 (9th Cir. 1992). Broad allegations of harm, 
or articulated reasoning, do not satisfy the test. 

153, 156 (S.D.Iowa 1993)(citing FRCP 26(c)). 

Courts require significant showing before issuing protective 
ells Fargo, 258 F.R.D. 118, 124-25 (D.Md. 2009). Whether good 

for a protective order is a factual matter, based on the nature and 
information sought weighed against the factual issues involved. 

v. Microsoft, 165 F.3d 952,959,334 (D.C. Cir. 1999)(citing 8 Wright, 
Practice & Procedure § 2036 (2d ed. 2009)). 

a. Relevance: A showing that the proposed discovery will not produce relevant 
material will typically satisfy the "good cause" requirement. Navel Orange v. Exeter 
Orange, 722 F .2d 449 (9th Cir. 1983). The discovery of irrelevant material is always 
unnecessarily burdensome, as the expected result has no litigative value. 

C. Burden Shifts: Once the party seeking a protective order has made a prima facie case of 
why a protective order is warranted, the burden of production shifts to the opposing 
party to show a need for the discovery such that their burden and expense would not be 
''undue." Landry v. Air Line Pilots, 892 F.2d 1238, 1270 (5th Cir. 1990). 

~ 
! i 
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D. Court Has Discretion When Deciding Motion: "Rule 26 vests the trial judge with 
broad discretion to tailor discovery narrowly." Crawford-£/ v. Britton, 523 U.S. 574, 
598 (1998). Accordingly, trial courts have discretion to decide when a protective order is 
appropriate and what degree of protection is required. Furlow v. United States, 55 
F.Supp.2d 360, 366 (D.Md. 1999)(citing Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 
(1984)). 

1. Court Must Balance: The court, in exercising its discretion, must substantively 
balance the competing interests. Laxalt v. McClatchy, 809 F.2d~S5, 890 
(D.C.Cir.1987). Specifically, courts balance the litigation needr otthe requesting 
party and the protectable interests of the party from w~om disco~' ~ey is sought. 
Mitchell v. Fishbein, 227 F.R.D. 239, 245 (S.D.N.Y. 200$), Court~lfurtber balance 

~~~~ .. ·.,;. ';;. .... ,,·~·:/ ... 
the conflicting interests between the protecti~n of FRQP 26(~l, a~g thc:t broad 
mandate of the admissibility of information~n discove ~con:[e'ltett by FRCP 
26(b)(1). Brown Bag v. Symantec Corp., 960 F.~.? 1465, .• f7~}.(9th C ir. 1992); in re 
Sealed Case (Medical Records) , 381 F.3d 1205, -2 15-12-lo,fB .C. Cir. 2004). 

~ ;~~."" 

'" f'9'r.; 

2. Rule Is Flexible: The rules 
having been designed to ac 
States v. Microsoft Corp., 

3. 

eif t is not considered, when an irrelevant or improper factor is 
If-significant weight, or when all proper and no improper factors 

tedive Order: In discovery, a party may seek protective orders limiting (I) 
discovery, (2) the means by which discovery may be sought, or (3) the use to 
Its of discovery may be put. 

Limits Based Upon Content: A court may limit discovery- including a deposition ' s scope 
if (a) the discovery is cumulative, (b) the discovery is available from a more convenient or 

less burdensome source, (c) the party has had ample opportunity to obtain the information, 
(d) the discovery is unduly burdensome given the case. FRCP 26(b)(2)(c); In re Subpoena 
Issued to Dennis Friedman, 350 F.3d 65, 69 (2nd Cir. 2003). 

1. Cumulative Or Duplicative Discovery: A district court may limit "the frequency or 
extent of discovery" if the discovery is unreasonably cumulative or duplicative. 
S.E.C. v. Rajaratnam, 622 F.3d 159, 181-82 (2d Cir. 2010). "A court will generally 
not limit discovery simply because it may be somewhat cumulative and duplicative. 
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Rather, the discovery must be unreasonably so in light of the nature of the inquiry, 
before the court will limit the discovery sought." Moore, Moores Fed Practice§ · 
26.60[1] (citing Travelers Rental v. Ford Motor Co. , 116 F.R.D. 140, 145 (M.D.N.C. 
1989)). Courts may deny discovery when the information sought is "unreasonably 
cumulative" even if the information already obtained is not in the form most desired 
by the party seeking further discovery. Spezzaferro v. F.A.A ., 807 F.2d 169, 172 
(Fed. Cir. 1986); Bayer Ag v. Betachem, 173 F.3d 188, 191 (3rd. Cir. 1999). 

2. Discovery From Another Source: The court may limit disco~¢,tY from:!one source if 
it is more readily available from another source. Tow~t;Press V.:"/ #l:fite, ~p5 F.R.D. 
73 , 75 (N.D. Ohio 1996). For example, a court may qtl&~h a di sco ~ry r~guest due to 
a witness's failing health or the overly burdensome natyJ;,~}ofthe ~ -~~,~esr;'iparticularly 
where the information is available elsewhe~e. Ahrens rydr{j,MotPr: ~~-6 F.3d 1142, 
1147 (lOth Cir. 2003); Micro Motion v. Kane Steel Co., .:894 : .2t{J3 I8, 1323 (Fed. 
Cir. 1990). Still, "The fact that the information sought n\ight a,tready be in the 
possession of the requesting party or obtainable ' 1Qp1 an~Jh~~.source is not a bar to 
discovery of relevant information." Moore~ Fed P~a§tic~§ 2·6.60[2]. 

a. 

a. Court Will Consider Type Of Discovery: When considering prior discovery, 
courts will review which witnesses or parties are bound by the completed 
discovery. Discovery from individuals about a subject generally is not an "ample 
opportunity" such that an employer would be entitled to a protective order about 
the same subject. Catt v. Affirmative Ins. Co., 2009 WL 1228605, 12 (N.D.Ind.) . 
Although one party waited until the end of discovery to notice depositions, court 
refused a protective order, because that party was waiting for other depositions to 
be completed. Carter v. Luminant Power, 2011 WL 3648102, I (N.D.Tex.). 
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b. Relating To Additional Discovery: Court's often cite the rule regarding "ample 
discovery" when refusing (a) a request to expand discovery, (b) to permit a 
witness to be deposed for a second time, (c) to provide more time on an existing 
deposition, or (d) to allow discovery after a set cut off. State Farm Mutual v. New 
Horizont, Inc., 254 F.R.D. 227, 236 (E.D.Pa. 2008); Johnson v. Big Lots Stores, 
Inc., 253 F.R.D. 381, 394 (E.D.La. 2008). In those circumstances, where leave of 
the court is necessary for the discovery to take place, a protective order is 
technically not necessary, as the court may simply deny the request for cause . 

. , 
4. Unduly Burdensome: Even if relevant, courts may ~y disc 

shown; compliance would be unduly burdensome; or ""' re ha 
where no need is 
thej.erson from 
~~nformation. 
(): 2, 197 F.3d 

of the proposed 
fthe case, the amount 
es at stake in the 

whom discovery is sought outweighs the need of the 
Miscellaneous Docket Matter No. I v. Misc§J.laneous 
922, 925 (8th Cir. 1999). Courts may limit lm;covery i 
discovery "outweighs its likely benefit, consider" ng the 
in controversy, the parties' resources, the impo of 
action, and the importance of the discove 
Mortgage Electronic, 20 II 6013092, 
1180, 1188-90 (I Oth Cir. 2 ; FRC (b 

Issues." Bowers v. 
re Cooper Tire, 568 F.3d 

a. Showin Undue Burd urden, the party seeking a protective 
order "must show a 'cle n serious injury."' City ofSt. Petersburg v. 
Total Containment, 200 , at *2 (E.D.Pa.)(quoting Transcor v. 
Furney ters, 212 F.R. 3 (D.Kan. 2003)). A mere showing that 
the discov olve i . enience or expense does not establish good 

sting v. Tracinda, 175 F.R.D. 554, 556(D.Nev. 1997). 
l'i 

': deposition with numerous overly-broad and unnecessary 
ked by a protective order to prevent undue expense. Bowers v. 
ic, 2011 WL 6013092, 3 -7 (D.Kan.). In Johnson v. Geico 

.D. 406,415-16 (D.Del. 2010), the court granted- in part- a 
eras to a 30(b)(6) deposition notice based upon the fact that Geico 

ly "produced thousands of documents" and the plaintiff had "already 
witnesses" with respect to the particular topic, finding that plaintiffs 

(b)(6) notice was "duplicative and unduly burdensome." 

Prohibiting A Deposition Disfavored: As a general rule, courts will not grant 
protective orders that prohibit the taking of deposition testimony. E.E.O.C. v. 
Caesars Entertainment, 237 F.R.D. 428,432 (D.Nev. 2006); Medlin v. Andrew, 113 
F.R.D. 650 (M.D.N.C. 1987); Salter v. Upjohn, 593 F.2d 649 (5th Cir. 1979); 8 
Wright et at, Federal Practice and Procedure,§ 2037 (1986 Supp.). Because courts 
regard unfavorably motions to block depositions, it is difficult to persuade a court to 
do so. Minter v. Wells Fargo, 258 F.R.D. 118, 124 -128 (D.Md. 2009); Static 
Control v. Darkprint Imaging, 201 F.R.D. 431, 434 (M.D.N.C. 2001 ). A party 
seeking to prevent a deposition carries a heavy burden to show why discovery should 
be denied. Afinity Labs v. Apple, 2011 WL 1753982, at* 15 (N.D.Cal.); Groupion, 
LLC v. Groupon, Inc., 2012 WL 359699, 2 (N.D.Cal.). 
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6. 

a. Blocking A Deposition: A court may issue a protective order preventing a 
deposition that does not appear reasonably calculated to lead to the discovery of 
admissible evidence. Braga v. Hodgson, 605 F.3d 58, 60 (1st Cir. 2010). 

b. Lack Of Knowledge Not Sufficient: A claimed lack of knowledge on behalf of 
the deponent does not alone provide sufficient grounds for a protective order. 
Digital Equip. v. Sys. Indus., 108 F.R.D. 742, 744 (D. Mass. 1986); Travelers 
Rental v. Ford, 116 F.R.D. 140, 143 (D. Mass. 1987). A witness's bare claim that 
he knows nothing of rel~vance _is not enough to establi~h a~,;fitldue.~~den or to 
show some other exceptional circumstance that ld JUSt -~- ohi~mg the ' 
deposition altogether. CSC Holdings v. Redisi, 30 3d 98 3 (7IJ Cir. 2002) 
(citing Kaiser v. Mutual Life, 161 F.R.D. 378, 380 ).J~ 

~;~(~1; 

c. Declarations: A declaration claiming iJbrance ca _ _ II a deposition. 
Amherst v. Emhart, 65 F .R.D. 121 (D.Conn. 1974). thi 'good cause' 
requirement could be thus simply met by an '<l'k'.' vit that the affiant had 
no relevant knowledge of the subject tter o a ori the salutary purpose of 
Rule 26, providing for u · ited disco I asily and unjustifiably 
frustrated." Parkhurst v mg, 26 .Su .......... .,._u, 781 (E.D.Pa. 1967). 

e Claia: I formation sought in discovery is 
in t e possession of the party asserting the 

tive order, but can simply withhold 
Miller, 211 F.3d 57,65 (3rd Cir. 2000). 

itness roperly refuse to answer a question based upon 
seeking a protective order. FRCP 30(c)(2). The questioner 
· uing a motion to compel, should one be warranted. 

Conduct In A De osition: At any time during a deposition, 
y move to terminate or limit the deposition if it is being 

, or in a manner that unreasonably annoys, embarrasses, or 
e itn . FRCP 30(d)(3)(B). The burden of proving such conduct lies with 

ponent. Rivera v. Berg Elec., 2010 WL 3002000, 2 (D.Nev.)(citing 7-30 
e's Federal Practice-Civil§ 30.51 (2009)). When discovery is conducted 

h, the court may terminate the discovery or limit its scope. McClelland v. 
ings, 675 F.Supp.2d 1074, 1081 (D.Colo. 2009). 

Nature Of Embarrassment: It is not the embarrassment or annoyance caused by 
unfavorable answer, but the manner in which the questioning is conducted that is the 
basis for refusing to proceed, followed by the required motion to seek relief. Rivera, 
2010 WL 3002000, 2; In re Stratosphere, 182 F.R.D. 614,619 (D.Nev. 1998). 

2. Relevance Typically Not Proper Basis For Protective Order: The relevance of 
deposition questions "is an improper ground for a motion under Rule 30(d)(3)." 
Medline v. Lizzo, 2009 WL 3242299, at *2 (N.D.III.); Int'l Union of Elec., Radio and 
Mack Workers v. Westinghouse, 91 F.R.D. 277,279 (D.D.C. 1981). The mere fact 
that more than one, or even that a series of irrelevant questions is asked does not, by 

, 

~ 
i 

1""1 
' 
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itself, constitute the annoyance or oppression contemplated by (30.)( d)(3). Rivera, 
2010 WL 3002000, 2 (D.Nev). A party that instructs a witness not to testify, because 
that party plans to seek a protective order, cannot rely on relevance as the basis for 
its contemplated motion. NDK v. Nipponkoa, 2011 WL 43093, 3 (N.D.III.). 

a. Beyond Possible Relevance: The rules provide a deponent with a remedy in the 
case of persistent, pervasive irrelevant questioning. Luangisa v. Interface 
Operations, 2011 WL 6029880, 11 (D.Nev.). Where counsel's questions go 
"beyond the realm of possible relevance," they may be COilli«Jflea as:;;ao\ltsn,re 

b. 

Youngbloodv. CityofPaducah, 2011 WL 
v. Gonzalez, 274 F.R.D. 585, 590-91 (S.D.Tex. __ -....... r 

relevancy may support a protective order, as 
matter at hand are only offered to anno\em 

concerning private 
the deponent's 
"tr<otlnon of 

Ass'n, 2010 WL 
tend to be annoying and 

c:v .... , .. ,..,_ may be unreasonably so. /d. 
in any type of homosexual clique 
Seventh Circuit explained that the 

out of the room. [His counsel] 
""""'' .. "' and applied for a protective order 
476 F.3d 462, 468 (7th Cir. 2007). 

?liP.-=.:;· Courts may issue protective orders limiting the use or 
•::.'-•v::.•uJ~t~~~>Vl mater'lllls Pk:•<MII'ed in discovery. National Academy v. On Point, 256 

2009). Even where an evidentiary "privilege is not available, 
for a protective order that limits discovery." Pearson v. 

Cir. 2000)(citing FRCP 26(c)). Such an order might restrict 
to the plaintiffs, their representatives, their counsel, and their 

Scott v. Monsanto Co., 868 F.2d 786, 792 (5th Cir. 1989). 

~ ... ~r .. t..•· "[T]here is no absolute privilege for trade secrets and similar 
IIIJiRen.tial information." Centurion v. Wa"en, 665 F.2d 323, 325 (I Oth Cir. 1981 ); 

Heat and Control v. Hester, 785 F.2d 1017, 1025 (Fed. Cir. 1986). The courts do not 
give trade secrets automatic and complete immunity against disclosure, but, instead, 
weigh their claim to secrecy against the need for disclosure. F.O.MC. v. Me"ill, 443 
U.S. 340, 362 (1979). Frequently, they have been afforded a limited protection. Id 

a. Protective Order Available: A protective order may be issued to limit the 
disclosure of trade secrets. In re Cooper Tire, 568 F .3d 1180, 1188 -1190 (1Oth 
Cir. 2009). Upon a showing of"good cause," the courts will ensure that 
discovery of secret or confidential information is only permitted when necessary, 
and that the party obtaining protected discovery limit its disbursement. FRCP 
26(c)(I)(G); In re Violation of Rule 28(D), 635 F.3d 1352, 1357 (Fed. Cir. 2011). 
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b. Step 1: Establish Information Is Secret Or Confidential: To resist discovery, a 
person must first establish that the information sought is a trade secret and then 
demonstrate that its disclosure might be harmful. FRCP 26(c)(I)(G); National 
Academy, 256 F.R.D. at 683. When a party seeks such a protective order, it "must 
first establish that the information sought is a trade secret and then demonstrate that 
its disclosure might be harmful." In re Cooper Tire, 568 F.3d at 1188-90. 

d. 

e. 

i. Information Kept Confidential: The person opposing discovery must 
demonstrate that it he has taken reasonable steps to ass 
this information and to prevent its disclosure· third p 
242 F.R.D. 556, 561-62 (C.D.Cal. 2007). Cone. 
that material contains trade secrets and merits 
Creative Gifts v. UFO, 183 F.R.D. ~8, 571 ( 
Puccinelli, 224 F.R.D. 677, 690 (D.Yim. 2004) 
request when party had not established (I) docu 
information, and (2) disclosure would in 

the cqnfidentiality of 
. Hif~v. Eddie Bauer, 
entsiannot establish 

:~,- nd protection. 
~'DIRECTV v. 

· ~ection to discovery 
ntained confidential . 

y other entity). 

information sought is p 
disclosure of trade seer 
151 F.R.D. 355, 358 ( 
F.R.D. 288,292 (D.Del 
information is relevant a 

iscovery establishes that the 
ing discovery must establish that the 

cessary to the action. Upjohn v. Hygieia, 
Coca-Cola Bottling v. Coca-Cola, I 07 

e p y seeking discovery cannot prove that the 
then discovery should be denied. Id 

cou t balance the need for the trade secrets against the 
from disclosure. In re Cooper Tire, 568 F.3d at 1188-90. "It 

of the trial court to decide whether trade secrets are 
need outweighs the harm of disclosure." Id lfthe relevancy 

"the trade secrets should be disclosed, unless they are privileged 
unreasonable, oppressive, annoying, or embarrassing." 
at 325. 

:!!J!!!!.il~!...l&J~;.Q[!!!!j: Documents submitted to a court are judicial 
which a presumption of immediate public access attaches under both 

law and the First Amendment. Lugosch v. Pyramid, 435 F.3d 110, 126 
. 2006). The First Amendment presumption gives rise to a higher burden on 

the party seeking to prevent disclosure; it can be overcome only by specific, on-the­
record findings that higher values necessitate a narrowly tailored sealing. Id; In re 
Coordinated Pretrial Proceedings, I 01 F.R.D. 34, 38 (C.D. Cal. 1984) 

3. Private Information: The court may fashion limits that allows relevant material to 
be discovered, while preventing unnecessary intrusions into the legitimate interests -
including-privacy and other confidentiality interests- that might be harmed by the 
release qfthe material sought. Pearson v. Miller, 211 F.3d 57, 65 (3rd Cir. 2000). 
Although the rules do not expressly reference privacy rights, such matters are 
implicit in the court's broad authority to issue protective orders. In reSealed Case, 
381 F.3d 1205, 1215-1216 (D.C. Cir. 2004)(citingSeattle Times Co. v. Rhinehart, 

~ 
' i 

I I 
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IV. 

467 U.S. 20,35 n. 21 (1984)). In exercising their discretion, courts have "recognized 
that interests in privacy may call for a measure of extra protection," even where the 
infonnation sought is not privileged. /d. (citing FRCP 26(b) Advisory Notes (I970)). 

a. Privacy May Be Waived By Claim: When a plaintiff files a lawsuit seeking 
damages for claimed personal injuries, he may waive certain privileges or · 
privacy rights with respect to infonnation concerning those injuries. Thomas v. 
Four Seasons Nursing Centers, 206 F.R.D. 294, 296 (N.D.Okla.) . 

. , 
~ 

Third-Party Discovery: Non-parties may seek protective o ·'~ rs on t e b\sis as 
parties. Courts are especially careful in protecting the third p s fro essile or 

·.)(citing oppressive discovery. Pennington v. G.H Herrmann, 2010 W 2 
Cusumano v. Microsof!, 162 F .3d 708, 717 (I st CiJAI998) ); 
F.2d 975, 978 (Fed. Cu. 1993)(under FRCP 26, a cltlrt may r 

' Miller, 998 
to first seek 

discovery from other parties before burdening nonparties). 

deposition or for a document 
issued from the court ror the 

poena a nonparty witness for 
speaking, the subpoena is 

on will be taken or the production 
ent, 444 F.3d 462, 468 (6th Cir. 2006) will be made. U.S. ex rei. 

(citing FRCP ise over the subpoena of a nonparty are 
citing FRCP 45(c)(2)(B). decided by the court that rss1Je<111t1e 

1. 

2. 

i~Uhr•"l'""c"' ofthe issuing court, and nothing 
t any may quash or enforce the subpoenas. In re 

, 341 (D.C. Cir. 1998); E.E.O.C. v. Original Honeybaked 
, (D.Colo.). The court where the underlying action is 

diction to rule on objections to deposition subpoenas 
trict. In re Digital, 949 F .2d 228, 231 (8th Cir. 199I ). 

tes: There is mixed authority for allowing the court that issued the 
tr sfer a motion to quash to the court with underlying jurisdiction over the 
ited States v. Star Scientific, 205 F.Supp.2d 482, 485 n. 4 (D.Md. 2002). 

e Second, Eighth, and Tenth Circuits have supported such transfers, while 
in the Third, Seventh, and D.C. Circuits have found transfer of discovery disputes 
opriate. Id; Boy Racer v. Does 1-10, 20I2 WL 469829, I (S.D.Ohio). 

• Motions To Quash (General): The court issuing a subpoena has the authority to modify 
r quash (withdraw} the subpoena. In reSealed Case, 14I F.3d 337, 341 (D.C.Cir. 

1998). The party seeking to quash a subpoena bears the burden of proof. Irons v. 
Karceski, 74 F.3d I262, 1264, (D.C. Cir. I995); Northrop v. McDonnell Douglas, 75I 
F.2d 395,403 (D.C.Cir. 1984). A party seeking to quash a subpoena has a particularly 
heavy burden as contrasted with one who seeks only .limited protection. Howard v. 
Segway, 2012 WL 2923230 (N.D. Okla). The rules identify when the issuing court must 
quash or modify a subpoena and when the issuing court may do so. Walker v. Blitz, 2008 
WL 52 I 0660 (NO WV). 
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1. Mandatorv: The issuing court must quash or modifY a subpoena if it (a) requires the 
witness to travel more than 100 miles, (b) fails to allow reasonable time for 
compliance, (c) requires the disclosure of privileged or protected matter, or (d) 
subjects the witness to undue butden. FRCP45(c)(3)(i)- (ii). 

2. 

a. 100-Mile Rule: Courts must quash or modifY a subpoena if it requires a person who 
is not a party, or a party's officer, to travel more than 100 miles from that person's 
home, office, or where the witness works. Cooper Tire v. Farese, 423 F.3d 446, 452 
(5th Cir. 2005); Memory Bowl v. North Pointe, 2012 WL N.J.). 

b.. Privileged Material: Courts must quash or 
disclosure of privileged or other protected matter, 
Millsaps v. Aluminum Co. of America, ~12 WL 
45( c )(3 )(A)(iii). 'fJ 

c. Undue Burden: A deposition subpoena is relevancy 
standard of Rule 26(b ). Williams v. WL 6749060, 2 

discovery is not allowed 
'IQIIllDli'IPit&tls unduly burdensome, or where 

(S.D.Ohio). Even if the 
where no need is 
the potential harm 
Masco, 227 F.R.D. 
Pont, 2012 WL 7341 ...... ,._._, 
an undue burden, courts 
the its DrCldUCtU: 

the benefit. Insulate v. 
MacDermid Printing v. E. I Du 

whether a subpoena creates 
~""'"''P of the requested information against 

26 F.3d 44, 47 (6th Cir. 1994). 

:nir1o-lll!tnnrt may modifY or quash a subpoena if it (i) requires 
or protected commercial information, (ii) requires disclosure 

exj~i'l~boinio1n or information. 

issuing court may, on motion, quash or modify a subpoena if it 
a trade secret or other protected commercial information. 

Thiolon, 2012 WL 844671,2 (W.D.Tex.)(citing FRCP 45(c) 

I!:!:~!!!!!~!'!!J!~'!:!!': The rules protect on-retained experts, so that they are not 
into a dispute through a subpoena. This rule ''was designed to protect 

experts from being required to provide expert advice or assistance without proper 
compensation." Medlmmune v. PDL Biopharma, 2010 WL 2794390, * I. Thus, a 
party cannot use a subpoena to make an expert analyze the facts in a case, and 
form a new opinion. In re Mentor, 2010 WL 234797 (M.D. Ga.)(citing FRCP 
45(c)(3)(B)(ii)). Further, an expert cannot be required to provide a previously 
formulated opinion, when a retained expert could do 'the same. Kim v. Nu V asive, 
Inc., 2011 WL 3844106 (S.D. Cal.). 

i. Expert May Be Deposed About Facts: An expert may be subpoenaed to 
provide facts or explanation regarding past-performed work. Linsday v. C.R. 

~ 
I 

..... 
I 
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v. 

Bard, Inc., 2011 WL 240104 (M.D.)( court permitted author to be deposed 
regarding the factual predicate of an important article, but not his opinions.). 

ii. Alternative To Quashing: When the rules are permissive regarding 
modifying or quashing a subpoena, the court may permit an alternative. 
FRCP 45(c)(3)(B) . Specifically, if the serving party shows substantial need, 
and can ensure that the subpoenaed person will be reasonably compensated, 
the court may permit the deposition to go forward. Walker v. Blitz, 2008 WL 
5210660 (N.D.W.V.). ,, '· 

1~, ~ "': . . 

' \::!., t fu C. Parties Cannot Challenge Subpoenas: As a general rule, ';;~- party·~~~ no s!~nding to quash 
a subpoena served upon a third party, except as to privileg "Wrera v.~@/4f}f3[e, 2012 WL 
909316, I (S.D.Cal.); Deployment Medicine v. Ripes, 201 ·f?'8.{I 57.9'-*i'"(S.D.Cal.). 

l~ f)·.-.; -!~· .,.. 
I. Protecting Privilege: An adversary to the party seekin ~foqnation may move to quash 

a subpoena, provided that the adversary has a pers nal rrgftt qr privilege to the 
information sought. Price v. Trans Union 2. 12 ~8, 4 (E.D.Pa.)(citing FRCP 
45(c) and 9A Wright et al, F(3tje,ral Practicer.cmd ure § 2463.1 (3d ed. 2008)). 

'"l . 

Protective Orders During Deposifi~ns : Gen~ll , h is improper to terminate or pause a 
deposition unilaterally. Balian v. UiJJohn, I S2,[-R. >- i:f73, 490 (W.O. Mich. 1994). A party 
or the deponent, however, may sus . end the ., _.osition "for the time necessary to make a 
motion for an order." FRCP 30(d)(3 " Vopak V.,.'Flallett Dock. , 210 F.R.D. 660, 662 (D.Minn. 
2002). If the objecting deponent or pat!); so .deman(is, the deposition must be suspended for 
the time necessary to ofuain a p~;.otective'O'r · er. Smith v. Stephens, 2012 WL 899347, 5 .., 
(E.D.Mich.)(quoting E - 30(dJ(3)(B) .). The movant may choose to stop the deposition 
entirely fo ~the submis~_i itten motion, but may face costs if the protective order is 
not granted. FRCP 37~· (4) . , re Omeprazole, 227 F.R.D. 227, 232 (S.D.N.Y. 2005) . 

~- ~ I 
A. A ~otectiV..l\liaer: In a deposition, if a party or the witness needs a protective 

·mit ~l)d of""questioning, counsel may file the motion in the court where the 
' endmg o where the deposition is being taken. FRCP 26(c)(1); 30(d)(3). 

B. {Make .-lord: Before seeking a protective order to terminate or limit a deposition, 
tftb'~ efe tl ing attorney should object, on the record, to the conduct. In re Method or 
ProcesB!fig Ethanol Byproducts, 2011 WL 5395336, 5 (S.D.Ind.). 

Need for Speed: Although the rules do not set forth a specific time for filing a motion 
r protective order or a motion to terminate or limit a deposition, courts demand that 

such motions must be filed "immediately" or "promptly" after the deposition is 
suspended. Ferguson v. North Broward, 2011 WL 1496771, 1 (S.D.Fla.)(citing Buckley 
Towers v. QBE, 2008 WL 2645680 (S.D. Fla.)). "The time for filing such a motion 
following a suspension of a deposition is certainly far less than 22 days." !d. See also 
American Hanger v. Basis Line, I 05 F.R.D. 173, 175 (D.Mass. 1985); F. C. C. v. Mizuho 
Medy, 257 F.R.D. 679, 681 -83 (S .D.Cal. 2009) (FCC erred by not filing immediate 
motion for protective order, but instead sought to negotiate with adverse party). 
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D. Practice Point: Rather than simply walking out, it is often preferable for counsel to ask 
for the opposing party's consent to call a magistrate judge in an attempt tp resolve the 
issues. See American General Life Ins. Co. v. Billard, 2010 WL 4367052 (N .D.Iowa). 

VI. Motions To Compel: Courts may compel discovery when a party fails to respond to 
discovery requests or has provided evasive or incomplete responses. FRCP 37(a)(2)-(3). 

A. Orders Compelling Production: If a party fails to respond to discovery requests, the 
opposing party may file a motion to compel production. FRCP 37. Evasive or 
incomplete disclosures must be treated as a failure to respond. Enp~c·~-v. LuJas, 2012 WL 
2992143 (W.D. Wash.); E.E.O.C. v. Klockner, 168 F.R.D .~233, 235'0~.D. Wjs. 1996). 

~ ~!\\;: 1' 
~ l.,}; '~1 '\\.._ . ~"")~~ 

1. Meet And Confer: Before the court will cqgsider a m~tiorn0, ~om~eifiihe party 
seeking discovery must have met and confefted with cd'unseh~fu ing production to 
try and resolve the d ispute. Brooks v. Motsenbocker, 20<19 wt 414600 (S .D. Cal.). 

~ -~~ .. :t ~·~~~! 
2. Initial Burden On Moving Party: Despite the li ~·· ~ b~.atf(of discovery perm itted 

under the rules, the proponent Gf a motion to compel tli5covery bears the initial 
burden of proving that the in~rmation sougn .i~~levant. United States v. Farley, II 
F.3d 1385, 1390 (7th Cir. 1~~3); West ;_\:, ill~r;, 2006 WL 2349988 (N.D.Ill.). A 
request for discovery "'shoitfd be consideretl relevant if there is any possibility that 
the information sought rna e rei evan to the subject matter of the action."' I d. 

3. 

(citing 8 Wright et al, Federal Practice m:Jd Procedure § 2008 (1970)). 

o 's Anal sis : A motion to compel discovery is granted or denied at the court's 
fflssrt -tion. Orange v. Burge, 2006 WL 2567786 (N.D. Ill. 2006); Shapo v. Engle , 
2001 WL 629303, at *2 (N.D.I II.). Courts consider "the totality of the circumstances, 
weighing the value of material sought against the burden of providing it, and taking 
into account society's interest in furthering the truth-seeking function in the particular 
case before the court." Patterson v. Avery Dennison, 281 F.3d 676, 681 (7th Cir. 
2002). Cunningham v. Smithkline Beecham, 255 F.R.D. 474, 478 (N.D. Ind. 2009) . 

B. In Depositions: Orders compelling discovery arise in depositions in two ways: ( I) if a 
witness refuses to attend a properly noticed or subpoenaed deposition, a court may order 
the witness to attend, Buyer's Direct v. Belk, 2012 WL 3278928 (E.D.N.C.), and (2) if 
the witness has refuses to answer a permitted deposit ion question, the court may order 
the witness to answer. Am. Hangar v. Basic Line, I 05 F.R.D. 173, 174 (D. Mass. 1985). 

AILA Doc. No. 17013132. (Posted 1/31/17)



F2 - 13 I c 0 11 d u c t C:ondu~t IF2-13 

VII. Deposition Special Cases: 

A. Improper Deposition Notice Or Subpoena: The recipient of an improper deposition notice 
or subpoena may not simply to refuse to attend. Baltimore Line v. Brophy, 771 F.Supp.2d 
531, 548 (D.Md. 2011 ). After first attempting in good faith to resolve the dispute without 
court action, the named deponent may: (1) file a motion for a protective order, FRCP 26(c); 
(2) move to quash, if a subpoena has issued, FRCP 45(c)(3); or (3) move to terminate or 
limit the deposition, see FRCP 30(d)(3). See Mezu v. Morgan State, 269 F.R.D. 565, 581-85 
(D.Md. 20 I 0) (discussing proper resolution of deposition disputes a(iis6p v. Harford 
County, 268 F.R.D. 563, 565 (D. Md. 20IO)(proper resp e to a turcifPiscovery 
request is to respond in the form of an objection or to mo r a p tive jrder). 

·~"4 

1. Insufficient Notice: Courts may issue prot~tive orde 
when the notice does not give sufficient tini'Wfor prepa 
Mercer, 2011 WL 1456145, 3 (W.D.Wash.)(l2- ay not 

.'ft~-~~-. • 
· osttton nottces 

on· ~ Integrated v. 
fi ~ 30(b )( 6) deposition 

rder granted.). was unduly burdensome for out-of-state defend 

2. Unnecessary Conflict: 
counsel, and the noticing 
find the discovery rPn'IIP.,1tP, 

Healthcare System, 20 II 

conflict for defending 
..... .,__.,tiate a new date, the court may 

e. Brockway v. Veterans Admin. 
nn.). 

wary about the burdens to the adversary 
courts resist the idea that lawyers should 

re Subpoena Issued to Dennis Friedman, 350 
.. - ...... ,.,Hickman v. Taylor, 329 U.S. 495, 506-14, (1947)). 

I'W' .. •~'-''"'J constitute an invitation to harass the attorney and parties, 
mt~,cm!u>. West Peninsular v. Palm Beach, 132 F.R.D. 30 I, 302 

reluctant to allow depositions of an opposing attorney, and have 
to permit these depositions. United States v. Yonkers Bd. of 

(2d Cir. 1991 ). 

Under the "Shelton Test," parties seeking to depose opposing trial counsel 
(1) no other means exist to obtain the information sought through the 

eo~llttton than to depose opposing counsel; (2) the information sought is relevant and 
""'"'"""··and (3) the information is crucial to the preparation of the case. Shelton v. 

American Motors, 805 F .2d 1323, 1327 (8th Cir. 1986). See Nationwide v. Home, 278 
F.3d 621,628 (6th Cir. 2002); Floydv. Suntrust Banks, 2011 WL 2604818,2 (N.D.Ga.). 

a. Limits On Shelton: Courts have declined to apply Shelton when the proposed 
deponent is (1) not trial and/or litigation counsel, and (2) when such questioning 
would not expose litigation strategy in the pending case. Sterne Kessler v. Eastman 
Kodak, 276 F.R.D. 376,380 (D.D.C. 2011). The Shelton factors did not apply when 
the deponent attorneys were assigned non-litigation responsibilities, and the 
proposed deposition would not cover litigation strategies reJated to the case. United 
States v. Philip Morris, 209 F.R.D. 13, 17 (D.D.C. 2002). The Eighth Circuit itself 
limited Shelton, stating that "(t]he Shelton test was intend[ed] to protect against the 
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ills of deposing opposing counsel in a pending case which could potentially lead to 
the disclosure ofthe attorney's litigation strategy." Pamida v. E.S. Originals, 281 
F.3d 726, 730 {8th Cir. 2002). 

2. "Flexible Approach": Some courts reject the Shelton test's burden-shifting and, instead, 
balance the need for the deposition against the corresponding disruption and privilege 
issues. In re Subpoena Issued to Dennis Friedman, 350 F.3d 65, 72 {2nd Cir. 2003). 

C. Apex Witness: The court has discretion to limit the deposition of · h-levt;l executives 
{"apex" depositions). Affinity Labs v. Apple, 2011 WL 1 982, 1 D.C~ .){Refusing 
to let plaintiff depose Steve Jobs). "A witness cannot esc b laiming 
that he has no knowledge of any relevant facts ... but a di etimes 
reached when the proposed deponent is a busy s.pvernme ' high 
corporate officer unlikely to have personal famiWarity with . the case." Minter 
v. Wells Fargo, 258 F.R.D. 118, 124-128 {D.Md. 2009){qu ~~· . Wright, et al, Federal 
Practice and Procedure,§ 2037 {2d. 2009)). · .·t; · 

1. 

',;.,. 

t officials at the highest 
emendous potential for abuse. 

67, at *3 {N.D.Cal.). Where a high­
bjects of the litigation, has no unique 

ion o the official is improper. Baine v . 
. Ala. 1991 )). This is especially so where 
be obtained through less intrusive 

melmtliJS \O'u"."'"" inte ries) or from depositions of lower-level 
knowledge of the facts. Six West Retail v. Sony Theatre, 
. 2001) {it "may be appropriate" to preclude redundant 

tlr~Rlici·ials where other party officials will also be questioned). 

llllP!:!Jru!!!£l~!= Court's will often protect apex witnesses if 
any personal knowledge ofthe matter. This treatment differs 
witness. See Thomas v. Int'l Bus. Machines, 48 F .3d 4 78, 483 

1995){affirming protective order prohibiting deposition of chairman of 
board of directors where he had no personal knowledge ofplaintiffs 

and other employees had direct knowledge); Lewelling v. Farmers, 879 
212,218 {6th Cir. 1989) {protective order affirmed where C.E.O. lacked 

personal knowledge); Mulvey v. Chrysler, 106 F.R.D. 364, 366 {D.R.I. 1985) 
(prohibiting Lee Iacocca's deposition where he had no personal knowledge). 

b. Redundant Apex Witnesses Courts may be inclined to protect busy executives 
from being subjecUo depositions where the information sought may be more 
easily obtained from others. See Folwell v. Hernandez, 210 F.R.D. 169 
{M.D.N.C. 2002){a court may appropriately seek to reduce the burden of a 
deposition on a corporate executive by limiting or precluding it). 

i i 
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2. Applying The Apex Rule: Courts have not universally adopted the Apex-witness 
rule, and when adopted, the approaches have not been uniform. Generally, the rule 
has the following aspects: 

a. Step 1 -Must Demonstrate "Apex": For the Apex Witness rule to apply, the 
party opposing the deposition must demonstrate that the witness "is a high level 
corporate officer at the apex of their organization." Dobson v. Twin City, 2011 
WL 6179154, 6 (C.D.Cal.). "The Court will not infer that he is an apex witness 
based solely on his title." Id Simply because a witness is a,~EO, does not bring 
the apex rule into effect- the witness must also l(e~p a bus!,J'6beduJ·~, such that a 
deposition would be a significant inconvenience. . , ter v. ~ff.s Fargo, 258 
F.R.D. 118, 124-128 (D.Md. 2009). ~"it. 11. .f''". · 

,N·" ·.;,: rj. ., 

i. Government Officials: The Apex-; itness rule,~s pr~;erl~~applied to "Apex" 
public officials. A busy official should n9.t be ta' u a~ay from his work to 
spend hours or days answering lawyers' ct" estion~tinJe:ss there is a real need . 
Olivieri v. Rodriguez, 122 F.3d 40q 409 'Q~~Q~~ Cl;. 1997)(citing Van 
Arsdale v. Clemo, 825 K 2d 794, 798 ... {4th ir. '1987)). 

;;<. -~ ~-

b. ·· .e Apex cases can generally be read that 
once the opposing part)':l ;eemonstFates at-their subpoenaed witness is an "Apex" 
witness, the requesting f!!~Y musti fl~monstrate that the witness has unique 
information and that the narty has ,e*llausted other approaches to obtain the 
informatiQ . Abarca v. e. c;k & (},b.,/; c., 2009 WL 2390583 (E.D.Cal.)("the 
burden-shift(pg appr\ ach pro~i'iffes guidance to this Court"); See also DR Systems 
v. Eastman~ijak, 2QP9 WL 2973008, 3 (S.D.Cal.). In First Nat'! Mortgage v. 

ed Realtj?, 2001 . 4170548, *2 (N.D.Cal. 2007), the court allowed the 
(i,Bositions .¢fh~gp- · € el ex:cutives after depositions of lower-level employees 

sug.gested tha h1~~er~ups might have at least some relevant personal knowledge. 
See ~~gle 00 ·'~Blmd & Wallpaper, 2006 WL 2578277, *3 (N.D.Cal.2006) 

llowb] · .d~sition of corporate founder only ~fter lear.ning from 30(b )( 6) 
tnes s t at he may have relevant, first-hand mformat10n). 

Ma De ose Executive With Uni ue Information: Courts will require 
rporate presidents or CEOs sit for deposition when those individuals have 

ersonal knowledge of facts relevant to a lawsuit. See Luangisa v. Interface 
Operations, 2011 WL 6029880, 13 (D.Nev.). The apex w itness 's busy schedule 
will not foreclose otherwise proper discovery. CBS v. Ahern, 102 F.R.D. 820, 
822 (S.D.N.Y. 1984). Even the claim ofthe lack ofknowledge by a high ranking 
official is "subject to testing by the examining party." Six W Retail v. Sony 
Theatre, 203 F.R.D. 98, 102 (S.D.N.Y. 2001)(quoting Consolidated Rail v. 
Primary Industries, 1993 WL 364471, at* 1 (S.D.N.Y.)); In re Bridges/one/ 
Firestone, Inc., 205 F.R.D. 535, 536 (S.D.Ind. 2002) (evidence of "personal 
knowledge of and involvement in certain relevant matters" supports deposition). 

i. Steve Jobs Corollary: "As an apt illustrative example, the Northern District 
of California recently ordered Steve Jobs, the CEO of Apple Inc. and 
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arguably the apex of all apexes, to sit for deposition. If Steve Jobs must sit for 
deposition, no CEO is ipso facto immune from deposition in the Court's 
mind." In Re National Western Life Ins., 20 II WL I304587, I -2 (S.D.Cal.). 

3. Alternative Apex Rule: Some courts apply a slightly different two-step process: (I) 
the party seeking discovery needs to establish the relevance of the material sought 
from the apex executive under FRCP 26(b), Alliance Industries, Inc. v. Longyear 
Holding, Inc., 20IO WL 432307I, 3-4 (W.D.N.Y.)(citing Centeno-Bernuy v. Becker 
Farms, 219 F.R.D. 59, 6I (W.D.N.Y. 2003); and Cohen v. CityofN.Y. ,-255 F.R.D. 
I _IO, I I7 (S.D.N.Y. 2008); and (2) ifthat burden_ is~~~- the p~tly"()pposing 
disclosure must show good cause for not producmg Its executive~ IN : 

v~ ~ 

< -~~;~ 
Notes: ·~~!§"'". 

----------------------------------~~-----.&-~~~.,_-_ -------------
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[F3] ATTORNEY I WITNESS CONFERENCES 

QUICK RULE: While a question is pending, neither a witness nor the witness's 
attorney may interrupt the deposition to confer, unless the conference 
is needed to determine whether a privilege should be asserted. Courts 
are split regarding consultations during breaks. 

DISCUSSION: 
~~. ,;_.,.-:!. ; 

I. Deposition Interruptions (General): A deponent and his attt'FQ.ey have• o absSJ ute right to 
confer during a deposition, except for the purpose of detenninins.:~hethe,£·~~~;k~.l lege shall 
be asserted. United States v. Philip Morris, 212 F.&,D. 418, 42.0 (ll.1Js>.C.!l2002). Questioning 
at a deposition proceeds as it does at trial. FRCP 30fc) . Durin~·, civb_ trifil a witness and his 
lawyer cannot confer at their pleasure during the witness's testiru$>ny~ZCT v. FlightSajety, 
2010 WL 1257824. The same is true at a deposition. Plazstedv. ·@eilinger Medical Center, 

-~ . 
210 F.R.D. 527, 535 (M.D. Penn. 2002). ..· .. ~ 

·'''1.. 

A. With Question Pending: Whe~ lguestiori-' i pe , neither the deponent nor her 
~"' counsel may interrupt the proceeClings to di s(:{~s ne question, the answer, or any 

document that is being exam in~, _excep ;t,~ (I )~s.ert a claim of privilege, (2) conform to 
a court order, or (3) seek a prot{{ftrve ord~,;/n re Stratosphere, 182 F.R.D. 614, 621 (D. 
Nev. I 998). An attorney violates~ltRCP 30 rf:he leaves the room with a witness while a 

:.1' ~ {.-

question is pendr~g. Ngai v. Old N«¥~)909 WL 239I282 (D.N.J.). 
'•' ' " "~*"" ·_,.ii' 

~ t: 
B. Rationale For The Rule: Attorney/witness conferences during the deposition directly 

conflict:>with the d¢ o I ' u act-finding function, which focuses on what the witness 
knows, no.t on whattthe , s's attorney can do "to mold a legally convenient record." 
Beery v. T~ son Ci' ~ er Electronics, 218 F.R.D. 599 (S.D.Ohio 2003) . 

II. tS~nssions During Breaks: The courts are split as to whether, during a break, an attorney may 
speak to a client about the substance of his or her testimony. In Hall v. Clifton Precision, I 50 
F.R.D. 525, 529-30 (E.D.Pa. 1993), the court considered whether counsel could communicate 
during the deposition- including on breaks- and issued a strong prohibition regarding such 
contact. Since that time, other courts have defined their position on the issue as to whether they 
reject the Hall analysis, whether they adopt it in total, or whether they reach some mid point. 

A. No Discussion During Breaks (Hard Line): Counsel and witness are prohibited from 
engaging in private, off-the-record conferences during any breaks in a deposition, except for 
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the purpose of deciding whether to assert a privilege. Chassen v. Fidelity Nat., 201 0 WL 
5865977, I (D.N.J.)(Citing Hall). Attorneys and clients may not discuss the contents of the 
deposition during breaks or even overnight, if a deposition lasts longer than a day. Hall, 150 
F.R.D. at 529; Morales v. Zondo, 204 F.R.D. 50 (S.D.N.Y. 2001). 

B. No Discussions During Short Breaks (Sguishy Line): "This general prohibition on 
attorney/client discussions may extend to communications occurring during breaks, lunch, 
or even overnight, if a deposition lasts for longer than a day." United States v. Philip Morris, 
212 F.R.D. 418, 420 (D.D.C. 2002). Such a prohibition is appropr· if there is no 
interruption and the deposition continues day-to-day. I d. ere is, ver ,Fo absolute 
prohibition on discussions once a deposition has begun. 11 . e v.;r;:roda Int'l, 170 
F.R.D. 66, 68 (D.D.C. 1997)). _,,;f 

~;.· . N5:~·l .. ~ 

C. Discussions Permitted (No Line): Consultatio' during 
and overnight recesses, are appropriate. In re Stratos here, 
F.R.D. at 69-70 (refusing to follow Hall and refusin 
with client during recess); McKinley v. Zdeb, 0 F. 

~ 
.,sition breaks, lunch, 
.D. at 621; Odone, 170 
orney for consulting 

(D. Colo. 200 I). 

III. Im ro er Conferences Ma Per 
may be subject to inquiry in furth 

conferences occur, then they 
0 F.R.D. at 529; BNSF v. San 

Joaquin Valley R.-Co., 2009 WL 3 

k: If counsel and witness engage in 
SI n breaks, the deposing attorney can ask 

"cation to dete if the witness has been coached. Chassen v. 
865977, 1 (D.N.J.); Chassen v. Fidelity Nat. Financial, 
.J. 2011) ("improper coaching of a deponent during a 

.,.,~rnermine the truthfulness of the deposition testimony"). 

1. ach: If an off-the-record conference occurs between the 
unsel about a topic other than to discuss asserting a privilege, then 

n not protected by the attorney-client privilege and a deposing 
ntitled to inquire as to the content of the communication. Ngai v. Old 
WL 2391282 (D.N.J.)(emails to deponent during video conference were 

tected and were producible); see also Plaistedv. Geisinger Medical Center, 
.R.D. 527, 533-35 (M.D.Pa. 2002)(communications between the client and 

counsel during breaks in an ongoing deposition, other than to discuss a privilege, are 
not privileged). Contra In re Flonase, 723 F.Supp.2d 761 (E.D.Pa. 20IO)("Absent 
evidence ofwitness coaching by defendant or any other form of misconduct, I deny 
plaintiffs motion to compel" testimony regarding what was said during break). 

B. Court May Require Review: If there is a question as to improper coaching during a 
break, the court may order in camera examination of the witness by the court- on the 
record. LM Ins. Corp. v. ACEO, Inc., 275 F.R.D. 490,490-492 (N.D.Ill. 201 I). 

Notes:-------------------------------

r 

~ 
I '· 

.tiill· 
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[F4] DEPOSITION SANCTIONS 

QUICK RULE: Sanctions may be available against a party or its counsel when (I) 
the party fails to appear at a properly noticed deposition; (2) the 
party is compelled to participate in discovery; or (3) the party refuses 
to comply with a discovery order. 

DISCUSSION: 

I. 
·~~ .. \', · .. ~ 

Discovery Sanctions (General): The federal rules identify nu . rous dis.c~very,:related 
sanctions, including sanctions for deposition-related miscond · ·scov~'tY,),~SMi¢tions provide 
specific and general deterrence, and "ensure that a garty will . . fit ~orit'1fts own failure to 
comply." Update Art v. Modiin Publ'g, 843 F.2d 67~70 (2d Ci f. ) 9 ; ~v-:ragon Yu v. Brand 
Science, 2012 WL 1232959,3 (S.D.N.Y.). The rules gr " "b~ad power" to impose 
sanctions on a party who disobeys a discovery order. Se '.1;,./fjnimals v. U.S. Surgical, 
131 F.3d332, 334(2dCir.1997). 

improper instruction not to ims 
powers to manage their cases an 
their orders. Ch ,. ers v. NASC 

discovery order nor a finding of bad faith is a prerequisite for 
· den FRCP 37(d). Halaco Eng. Co. v. Castle , 843 F.2d 376, 380 (9th 

·" teto ·, 172 F.R.D. 421 , 425 (D. Oreg. 1997). 

e :r r Pre are For De osition: The court may sanction a properly-served 
to..fpear for deposition. FRCP 37(d); NL.R.B. v. Cable Car Advertisers, 319 

:@'00 (N.D. Calif. 2004). See also Wright, et al, Federal Practice and 
ivil2d, § 2291, p. 721 (Rule 37(d) provides that the failure of a party to appear for 

osi y result in the imposition of sanctions under Rule 37(b)(2)(A), (B) or (C)). This is 
e for the witness to be deposed, or counsel. Wolters Kluwer v. Scivantage, 564 F .3d II 0, 118 

d Cir. 2009). Failing to appear for deposition is a more significant violation than other 
very abuses. Halas v. Consumer Servs., 16 F.3d 161, 165 n. 6 (7th Cir. 1994) (holding that 

dismissal for failure to appear for deposition does not require a finding of willfulness). 

A. Responsibility For Appearance: Courts may sanction a party or its counsel if the party 
assumed responsibility for the appearance, at the deposition, of a now-missing witness, even 
if the party does not control the witness. PrecisionFlow v. CVD, 198 F.R.D. 33 , 38 
(N.D.N.Y. 2000)(citing FRCP 37(d)). 
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B. Refusal To Participate: Courts disagree regarding how to consider the witness who appears 
at the deposition, but then refuses to participate. For some courts, appearing at, but refusing 
to participate in, the deposition may also sanctionable. Thus, a witness's refusal to 
participate in the video taping of his deposition, when properly noticed, is sanctionable as a 
failure to appear. Naseer v. Racine County, 20 II WL 5180941 , I (E.D. Wis.). For other 
courts, a distinction exists between failing to appear and appearing but refusing to answer 
questions. Estrada v. Rowland, 69 F.3d 405, 406 (9th Cir. 1995) (holding that a party who 
physically appeared but refused to answer questions at deposition was not subject to Rule 
37(d) sanctions because the rule applies only when a deponent literalJy fails, to show up). 

~- -~:· . ·:~ ~. 
··~ ~ ~~· .,. 

C. Failure To Prepare Rule 30(b)(6) Witness: Failure to ed·ucate a Rute;30(b).(6) designee 
may be a sanctionabl_e offense under Rule 37(d). See Chica_gp~:£i.egiond[:f9.Wz~il v. 
Woodlawn Communzty, 2011 WL 6318605, 5-q .0.111.).-. RQ:BJ 0(\).)(6) obligates the 
responding organization to provide a witness whco can ans ~ r qae i3i)s regarding the 
subject matter listed in the notice. Starlight International v. 'f;lerlihy , 186 F.R.D. 626, 639 
(D.Kan. 1999). Although the rule speaks only of a failure "t0 ,. pJ.~ar" being sanctionable, in 
some cases inadequate preparation of a Rule 3Q(b)(6)ti - sign~ may be sanctioned based on 
a lack of good faith, prejudice to j}e opposing pa~y, ~d m5mption to judicial proceedings. 
Henrik Klinge Retained Trust v {J?rlumph f'$1?. are1, 2QJ2 WL 259989, 4 (M.D.Pa.); Black 
Horse Lane v. Dow Chemical, ~}8 F.3d 275';"04 ~3rd Cir. 2000); Adrian Shipholding Inc. v. 
Lawndale Group, 2012 WL 10~ ' 39, 9 (S.D.N:~~ 

1. 

-~pear at a properly-noticed deposition, the court may impose 
f { 1) waiting for the noticed party to arrive, (2) unnecessary 

~ travel;-. ntl (3) u ating preparation for the deposition. Cabot v. United States, 35 
Fed.CI. 8. · , . !1 996). 

~~71 

Ref~l To~nswer Deposition Question: As a procedural matter, a party may, under limited 
Jfcumf es, instruct a witness not to answer a deposition question. FRCP 30(c)(2). As a 
·ubstantive matter, the refusing party does so at its own peril if it is wrong on the objection ' s 
,~rits. Riddell Sports v. Brooks, !58 F.R.D. 555 (S.D.N.Y. 1994); Miller v. Waseca Medical, 
Z€l~W'-R.D. 537, 539 (D.Minn. 2002). By directing the deponent not to answer, counsel engages 
in potentially sanctionable conduct. Layne Christensen v. Bro-Tech, 2011 WL 4688836, 6 -8 
(D.Kan.)(citing Rangel v. Gonzalez, 274 F.R.D. 585, 594 (S.D.Tex. 2011)). When a witness 
refuses to answer a question, the party noticing the deposition may move to compel the answer. 
FRCP 30(d)(4). If the court grants the motion to compel, it must award sanctions if the refusal 
was not substantially justified. FRCP 37(a)(4). 

A. Variations On Refusal To Respond: The courts differ as to whether an award of sanctions 
is proper only where there has actually been a total failure to respond or whether sanctions 
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might be imposed where a response is given, but is so flawed as to be tantamount to no 
response at all. Melendez-Garcia v. Sanchez, 629 F.3d 25, 34 (1st Cir. 2010). "Rule 37(d) 
allows the imposition of sanctions against a party for especially serious disregard ofthe 
obligations imposed by the discovery rules even though it has not violated any court order." 
88 Wright, et al, Federal Practice and Procedure§ 2291, at 630 (3d ed. 2010). 

IV. Sanctions Related To Improper Objections: "Where counsel's objections have frustrated a 
fair examination of the deponent or have unreasonably prolonged the examination, a court 

IV. 

may impose an appropriate sanction, including the reasonable fees 
incurred by any party, on the person who impedes, delays, ~""'1C•f"r<>f-~ 
of the deponent." BNSF v. San Joaquin Valley R. Co., 2009 
(citing FRCP 30(d)(2)). See Deville v. Givaudan Fragrances, 
Cir. 20ll)(affirming imposition of sanctions upon J!ipding 
of her witness by way of suggestive speaking objea'tons"); 
Ctr., 384 Fed. App'x 531,533 (8th Cir. 2010)( to "a substantial 
number of argumentative objections together with and directions to 
the deponent to refrain from answering questions a valid justification"). 

grants a motion to compel, the 
ne<~elliiJtalttd the motion or its counsel to pay to the 

IQ.illtlllg the motion, including attorney's fees, 
attempting in good faith to obtain 

2010 WL 3058017 (E.D. Cal.), (ii) the 
was substantially justified; Swackhammer 

F.R.D 658, 2004); or (iii) an award of expenses is unjust. 
rown, 2012 WL 370096, 2 (E.D.Ark.). 

e court may impose sanctions when a party provides the 
he filing of the motion to compel. FRCP 37(5)(A)(i); Johnson 
17 (E.D. Cal.). 

: The rule mandates that the court award expenses upon granting a 
el disclosure unless one of the specified bases for refusing to make such an 
to exist. Co bell v. Norton, 226 F .R.D. 67, 91 (D.D.C. 2005). If sanctions are 

propriate, the court "must" require the party failing to act, the attorney advising 
t , or both to pay the reasonable expenses, including attorney's fees, caused by the 
failure. Employer Painters Welfare v. Atlas Drywall, 2011 WL 5041215,2 (D.Nev.). 

ubstantiall Justified: The losing party- the party being sanctioned -must 
demonstrate that its position was substantially justified. JPMorgan v. PT Indah Kiat, 854 
F. Supp. 2d 528 (N.D. Ill. 2012). The phrase substantially justified does not mean 
justified to a high degree. Pierce v. Underwood, 487 U.S. 552, 565 (1988). A legal 
position is "substantially justified" if there is a "genuine dispute" as to proper resolutipn 
or if"a reasonable person could think it correct, that is, if it has a reasonable basis in law 
and fact." Decision Insights v. Sentia Group, 311 Fed.Appx. 586 (4th Cir. 2009). 
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v. 

VI. 

Sanctions For Violating A Court Order: Sanctions are available against a party that fails to 
obey a court order to provide or permit discovery. Liew v. Breen, 640 F.2d 1046, 1051 (9th Cir. 
198l){citing Rule 37(b)(2)). Courts distinguish Rule 37(b)(2) from Rule 37(a), which provides 
for the award of expenses resulting from efforts to secure an order compelling discovery. Hyde 
& Drath v. Baker, 24 F.3d 1162, 1169 (9th Cir. 1994). 

Selection Of Sanctions: The rules provide for a range of discovery sanctions. Wachtel v. Health 
Net, 239 F.R.D. 81, 84 (D.N.J. 2006); FRCP 37(b)(2)(A)(vi). The court may (1) take certain 
facts to be established, (2) prohibit the disobedient party from V!JiiJ'V", .. ' 

designated claims or introducing designated matters into evit~Jiil1tce, 
stay further proceedings until the order is obeyed, (5) dism 
render a default judgment, (7) treat as contempt of court the 
award the reasonable expenses caused by the failur& Alaska 
611,614 (1998); Wyandotte Nationv. Sebelius, 3311Jf 

A. Sanctions In Trial Court's Discretion: The court 
under Rule 37. In re Rezulin, 223 F.R.D. 109, 16 (S 

VUJ!f,jlJI<;iQUllll:!;o:t, ( 4) 
thereof, (6) 
, and (8) 

41 Fed.CI. 
2004). 

to imposing sanctions 
"The choice of the 

appropriate sanction is the 
Davis, 844 F.id 109, ll3 (3d 8). 

district court." Hewlett v. 
contains two standards - one general 

and one specific - limiting the 
the sanction must be spe:clillCal 
order to provide discovery. t:olSt:ra 
2004)(citing Ins. Corp. oftret~ana~v. 

any sanction must be 'just'; second, 
'claim' which was at issue in the 

v. 387 F.3d 403, 413 (5th Cir. 
des Bauxites, 456 U.S. 694, 707 (1982)). 

sanctions, the trial court must make clear factual 
Naviant Mktg. Solutions, Inc. v. Larry Tucker, Inc., 339 

abused discretion in imposing sanctions without 
"'"'ln'"''IL ~~~"'""!';., ot11n.i~;~Jn1NIIt; the record did not support such findings). 

as to whether sanctions should be escalated over time. 

~~~!Jl!.!!J~~mr:r: Some courts have held that the trial court is not required to 
lesser sanctions would suffice, or to employ graduated sanctions. Rice v. 

333 F.3d 780, 784 (7th Cir. 2003). 

~!.!!..!~:!:!S!!!!..:L· Some courts have held that, when measuring a sanction, the 
court must consider whether "less drastic sanctions would have been effective." Belk v. 
Charlotte-Mecklenburg Bd ofEduc., 269 F.3d 305, 348 (4th Cir. 2001). These courts 
require that the trial court provide a "specific, reasoned explanation for rejecting lesser 
sanctions." Shepherdv. Am. Broad Cos., 62 F.3d 1469, 1478-79 (D.C.Cir. 1995). This is 
the more defensible position, in the absence of egregious conduct. Schilling v. Walworth 
County Park, 805 F.2d 272, 278 (7th Cir. 1986). "The imposition of a sanction without a 
prior warning is to be avoided." Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th Cir. 1993). 

D. Quantifying Sanctions: The means by which financial sanctions are calculated are a 
matter of the court's discretion. See Biovail Laboratories v. Anchen Pharmaceuticals, 
233 F.R.D. 648, 654-55 (C.D.Cal. 2006). 

.,, 

--

,_ 
I 

~ 
I 
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[Gl] READING AND SIGNING 

QUICK RULE: A witness may read and sign the deposition within 30 days after the 
deposition is submitted to the witness if the witness or a party makes 
such a request before the close of the deposition. The witness must 
provide a reason for each requested change. 

DISCUSSION: ""~'" ."!~~~- ~.1ii>.t;,.:;.. ~;f 
~\, h • .. 

I. Read And Sign (General): Before the deposition concludes, th~twitneswl~r a party may ask that 
the transcript be read and signed. If requested, the court repo~r,~'illlet fu~ · withess know when 

. ' '<l\'"' "li .. '. 
the transcript is available. The deponent then has 3~- ays to re~iew<~h.~,.transcript and, if there 
are changes in form or substance, to sign a statemen listing th change~:fhd the reasons for 
making them. FRCP 30(e); Foutz v. Town of Vinton, 2IJ., F.R.D.[2J3?)294 (W.O. Ya. 2002). This 
list of corrections is called an errata sheet. The overwhe t~ ing i~l]ority of case law instructs 
that the technical aspects of the rule are applied str;iftly. Jffr-shbeJ;ger v. Ethicon Endo-Surgery, 
2012 WL 1067941 , 3 (S.D. W.Va.); · , du Pontv. ·. ·· ~ 77·P:R.D. 286, 295 (E.D.Va. 2011). 

A. he deponent or the interested party to 
request deposition review. Ham' leton B"f!!s. v. in Enterprises, 397 F.3d 1217, 1224-26 
(9th Cir. 2005); Pacheco v. N resbyte ia . Hosp., 593 F.Supp.2d 599, 605 n. 1 (S.D.N.Y. 
2009) . A timely request to revie the tran§ riipJ serves as "an absolute prerequisite to 
amending or corre§ting a deposition."_ io v. Bigler, 67 F.3d 1543, 1552 (I Oth Cir. 1995); 
FRCP 30(e) Advisocy, Note 993). X eponent may only submit changes to the deposition 
if she requ~sts reviFb fore§ he deposition is completed. EBC v. Clark Bldg. , 618 F .3d 253, 
265 (3riq Ctr. 20 I 0~\ ee.,~ . rz -ap v. Woodstream, 232 F.R.D. 491, 493-94 (E.D.Pa. 2006) (a 
statemen( that "the witne~s· wfll read and sign" may amount to a request to review). 

: .· ~ 

B. Runnint The~Cloci<.'~T~ thirty-day correction clock begins upon notification that the 
trans #'~b. is a 1at l?bJ,-- not on the witness actually having possession. Hambleton Bros. v. 
Balki erpl(l es, 397 F .3d 1217, 1224 -1226 (9th Cir. 2005). 

i i May Exclude Untimely Corrections: The court may strike errata sheets­
·~d .exclude corrections- if they are untimely. See Blackthorne v. Posner, 883 F.Supp. 
·•-';t, .~. ' 

1"443; 1454 n. 16 (D.Or. 1995)(excluding untimely deposition corrections); Workman v. 
Chinchinian, 807 F.Supp. 634, 644-45 (E.D.Wash. 1992) (same); see also Rios v. Bigler, 
67 F.3d 1543, 1552-53 (lOth Cir. I995)(corrections excluded, in part, because the record 
did not show that witness submitted corrections within the "mandatory" 30-day period). 

2. Time Bar Not Absolute: Missing the 30-day deadline by a day or two might not alone 
justify excluding the corrections in every case. Hambleton Bros. v. Balkin Enterprises, 
397 F.3d 12 I 7, I 224-26 (9th Cir. 2005); Teleshuttle Technologies v. Microsoft, 2005 
WL 3259992, *I (N.D.Cal. 2005) (a two day delay, where unaccompanied by prejudice, 
would not cause the court to strike the corrections). 
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C. Explanations Required For Changes: Courts require explanations for each correction. 
This allows the court and parties to assess whether the alterations have a legitimate purpose. 
Hambleton Bros. v. Balkin Enterprises, 397 F .3d 1217, 1224-26 (9th Cir. 2005). The court 
may strike changes if the deponent does not state the specific reason for each particular 
change. Lugtigv. Thomas, 89 F.R.D. 639,641 (N.D.IIl. 1981); Duffv. Lobdell, 926 F.Supp. 
799, 804 (N.D.Ind. 1996). 

II. Breadth Of Permitted Change: Most courts agree that the deponent can and should change all 
form and transcription errors. Federal courts are split on the scope of changes 
permitted under Rule 30(e). Eicken v. USAA Federal, 498 2007). 

A. Broad Changes: Traditionally, a deponent may change 
corrections and with reasons, even if the chan~.< 
Energy v. Westacott, 2011 WL 1157334,4 (S.rM:"ex.); 

by timely 
Devon 

v. AT&T, 831 
.R.D. 651,653. 
(reading Rule 30(e) 

cParJllea by reasons for the 

F.Supp. 1398, 1406 (N.D.Ill. 1993); Hollandv. 
(S.D. W.Va. 2001). Reilly v. TXU, 230 F.R.D. 486 
broadly and allowing "legitimate" sut,stalllti'vet~~hangc: 
alterations). 

1. The Better Rule: Moore view because of the absence of 
risk of manipula~ion is resolved by 

chalngc::s, impeachment by 

2. 

express direction by the 
cross-examination of the de1lment 

in cases of pronounced changes. BNSF v. 
, 5 -8 (E.D.Cal.)(citing 7 Moore's 

30-107.). See practice point below. 

court may reopen a deposition for further examination if the 
efl::(!lllllelly render the deposition incomplete or useless without further 

v. Occidental Petroleum, 49 F.R.D. 337,340 (S.D.N.Y. 1970). 
has the effect of making the examination uncompleted, and 

may then examine the witness further in the light of the new 
USAA, 498 F.Supp.2d 954 (S.D.Tex. Z007)(quoting SA Wright, et 

..,.,.n,.~, ... o and Procedure§ 2118 (2d ed. 1994)). 

~~~·· Some courts have held that deposition witnesses may only make 
changes. Thorn v. Sundstrand Aerospace Corp., 207 F.3d 383, 389 (7th Cir. 

2000); Rios v. Welch, 856 F.Supp. 1499, 1502 (D.Kan. 1994)(witness may not "virtually 
rewrite portions of a deposition" by invoking Rule 30( e)). "'The Rule cannot be interpreted 

allow one to alter what was said under oath. If that were the case, one could merely 
answer the questions with no thought at all then return home and plan artful responses. 

~ 
I 

\~ 

Depositions differ from interrogatories in that regard. A deposition is not a take home ~ 

examination."' Garcia v. Pueblo Country Club, 299 F.3d 1233, 1242 n. 5 (lOth Cir. 2002) 
(quoting Greenway v. Int'l Paper Co., 144 F.R.D. 322, 325 (W.D.La. 1992)) 

1. Errata Sheet Cannot Create Factual Dispute: Some circuits have a "sham" affidavit 
rule, which provides that "a party cannot create an issue of fact by an affidavit 
contradicting his prior deposition testimony." Kennedy v. Allied Mut., 952 F.2d 262, 266 ~ 
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(9th Cir. 1991 ). Courts have sought to prevent parties from using the errata sheet in a 
similar manner. See Hambleton Bros. v. Balkin Enterprises, 397 F.3d 1217, 1224 -1Z26 
(9th Cir. 2005). The Ninth Circuit dismissed a case with prejudice because the attorney, 
in an effort to avoid summary judgment, made substantive changes to the party's 
deposition testimony in violation ofFRCP 30(e). Combs v. Rockwell, 927 F.2d 486,488-
89 (9th Cir. 1991). The Tenth and Seventh Circuits have interpreted FRCP 30(e) 
similarly. See Burns v. Bd ofCounty Comm'rs, 330 F.3d 1275, 1281-82 (lOth Cir. 
2003); Thorn v. Sundstrand Aerospace Corp., 207 F.3d 383, 389 (7th Cir. 2000). 

Ill. Effect Of Changes: When a witness amends his testimony 
deposition answer remains part of the record and can be read 
F.3d 98, 103 (2nd Cir. 1997). "The witness who changes his t 
between the giving ofhis deposition and his apJ>eafjpce at tri 
answers." Innovative Mktg. v. Norm Thompson OulJftters, 171 
1997); Eicken v. USAA, 498 F.Supp.2d 954 (S.D.Tex. 2007). 

), th~ original 
dell\l Citicorp, 112 

y ; rial matter 
i . · ed by his former 
II, 205 (W.D.Tex. 

IV. Challenge To Errata Sheet: A party may move s eet pursuant to FRCP 
8 (E.D.Cal.). A court may 

american Corp. v. National 
proper deposition corrections or 
leton Bros. v. Balkin Enterprises, 

v. 

12(f). BNSF v. San Joaquin Valley 2009 
strike a document that does not 
Union, 143 F.R.D. 189, 191 (N 
errata has been held to be an apf,r<>lliate 
397 F.3d 1217, 1226 (9th Cir. ~vv.-

supplementing duties of Rule 26(e) do 
that of expert witnesses. Encore 

Inc., 2005 WL 2249897, 9 (M.D.Tenn. 2005)(citing 
[1]). "[T]he obligation to supplement responses to formal 

rertuests at>Jl11jes t~~iifNJI·ogl:ttOI:ies requests for production, and requests for 
to deposition testimony." Advisory Committee Notes to 

26(e) (emphasis added); see also US. ex rel. Ubl v. IIF 
, 456 (4th Cir. 2011). The remarks ofthe Advisory Committee 

proposition that, having once been deposed, a witness is under 
review his testimony in order to revise his answers as a result of 
events. Intermedics, Inc. v. Cardiac Pacemakers, Inc., 1998 WL 

(D.Minn. 1998)(citing Ransdell v. Russ Berrie and Company, Chicago, Inc., 
1 *5 (N.D.Ill.)). 

Different Duty For Experts: With respect to experts from whom a written report is 
uired under subdivision (a)(2)(B), changes in the opinions expressed by the expert 

whether in the report or at a subsequent deposition are subject to a duty of supplemental 
disclosure under subdivision (e)(1). 146 F.R.D. 401, 641 (1993) 

VI. Practice Point: The primary purpose for reading and signing a deposition is for the witness to 
confirm that the transcript properly recorded the witness's answers. Nevertheless, a witness 
should not sign a deposition with an affirmatively inaccurate answer (as opposed to an 
incomplete or ambiguous answer). If the witness provided an answer at deposition which, on 
reflection, they believe to be inaccurate, the witness should offer the correction on the errata 
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Notes: 

sheet before signing. If this substantively changes an answer, counsel and the witness should be 
prepared for re-deposition regarding the change. For those responses that could be perceived as 
ambiguous, the witness is not under any duty to clarify the transcript before signing. 

A. Request Early: Attorneys taking or defending a deposition should request the opportunity 
to read and sign at the very beginning, lest they forget. 

--------------------------------------------------------~-----------
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. [G2] USE OF DEPOSITIONS 

QUICK RULE: A deposition may be only be used at trial under limited 
circumstances, generally when the witness is not available. 
Depositions may properly be used to support or oppose a motion for 
summary judgment. 

DISCUSSION: 
'ib 

·:_;z,~_,. 

~~~;·!'z: . ···} 
'~~~:, :) . ---~!-

I. Admissibility Of Deposition Transcripts: Deposition testim3~ 
hearsay. Angelo v. Armstrong World Indus., Inc., II F.3d 957 
801-804. This general rule is subject to numerous ~ceptions. 
Rules of Civil Procedure create an exception to the'Wearsay ru 
v. FCC, 935 F.2d 1340, 1341-42 (D.C.Cir. 1991) (citin FRCP 

is ~o~'~'~1~i~~:~~E 
4'9ddiy;· the Federal 
'IGna Broadcasting, Ltd 

A. Civil Procedure v. Evidence: The rules of ci · r vide a means for admitting 
et the requirements for deposition testimony such that t 

admissibility set forth in the ru 
914 -915 (9th Cir. 2008). Hear 
Evidence, or "by other rules p 

ide Lifo v. Richards, 541 F.3d 903, 
ere allowed by the Federal Rules of 
erne Court pursuant to statutory authority 

u eo Civil Procedure 32(a)(4) is one ofthese 
CP 32(a) was intended to eliminate the 

or by Act of Congress." FRE 8 
"other rules." See FRE 802 Adv 
possibility of ce · technical he s which are based, not on the contents of 

from court. FRCP 32 Advisory Note. Evidence 
ot be excluded as hearsay, unless it would be inadmissible 
Uelandv. United States, 291 F.3d 993, 996 (7th Cir. 2002). 

deponent's testim 
authorized by Rul 
even i elivered 1 

1. oes not resolve all admissibility challenges to a deposition 
, there may be a best-evidence challenge (see FRE 1 002) 

sition' s contents. "In considering the use of depositions at a trial or 
e pful to remember that the problem has two aspects. First, the conditions 

ule 32(a) must exist before the deposition can be used at all. Second ... it 
ermined whether the matters contained in it are admissible under the rules of 

ce." Kolb v. County of Suffolk, 109 F.R.D. 125, 127 (E.D.N.Y. 1985)(citing 8A 
t, et al, Federal Practice and Procedure§ 2142 at 159 (2d ed. 1994)). 

Burden Of Proof: The deposition's proponent must prove that the transcript is admissible 
der Rule 32(a). Garcia-Martinez v. Denver, 392 F.3d 1187, 1191 (lOth Cir. 2004). 

C. Depositions Second Best To Live Testimony: Although the federal rules may permit the 
admission of deposition testimony, they do not alter the "long-established principle that 
testimony by deposition is less desirable than oral testimony." Garcia-Martinez v. Denver, 
392 F.3d 1187, 1191-1192 (lOth Cir. 2004)(quotingSalsman v. Witt, 466 F.2d 76,79 (lOth 
Cir. 1972). Parties at trial generally must prove their cases with live testimony rather than 
depositions. Sara Lee Corp. v. Kraft Foods Inc., 276 F.R.D. 500, 502 (N.D.IIl. 2011). 
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II. Structure Of Hearsay Exception For Depositions: The rules provide six means of 
establishing the admissibility of deposition testimony. FRCP 32(a). 

A. Deposition Of A Party Or Party Representative: An adverse party may use- for any 
purpose- the deposition of anyone designated under Rule 30(b)(6) or 3l(a) to testify on 
behalf of a public or private corporation or organization. Bays Exploration v. Pensa, 
2012 WL 122313, I -5 (W.D.Okla.)(citing FRCP 32(a)(3)). Similarly, an adverse party 
may use the deposition of an officer, director, or managing agent of a party. !d. One need 
not actually be a party when the deposition is taken, only when the d~position is offered 
for use. Codeiro v. Levasseau, 112 F.R.D. 209, 211 (D.R~J~ 1986). ,1,-H~,ratidnale of Rule 
32(a)- that it is ~he interests ofjusti~e, that a person ~gairf~ · ~h~m '\;~o_rn_ , ~ta_tement is 
offered have notice and an opportumty to cross-examme -,¢:5~5\!Isfieil(:~, It,l;$_ h1s own 
testimony which is at issue, cross-questioning i~ beside the,poih"l.J d. ~.~ ·~.id;, · 

·~: . (.~,;r~ .. 
1·.~ .. 

1. Managing Agent Test: Courts consider various factors q dej_~rmine if a person is a 
"managing agent." These include (I) whether th1 _gent's]h~~£ests are identified with 
the principal, s rather than the other party; €2) the ~ture fifld extent of the agent's 
~nctio_ns, responsibilities, a~guti:s; (3) tn~age~·~.W~r to exercise judgment and 
discretiOn; (4) whether the ~ · orat1o .,gepe ~s UI}On the employee to carry out her 
employer's direction to give;,festimony; and cs; whether anyone higher in authority 
than deponent was in charg ~ of the p:-- ·cu a matter or had all the necessary 
information sought in the de_gosition. ung v. Delta Air Lines, 216 F.R.D. 521 , 523 
(D. Utah 2003); Bays Exploration v. , 2012 WL 122313, I -5 (W.D.Okla.). 

,~ 

2. Rule Focuse,} Gn Parties: Thi . pplies to party representatives. FRCP 32(a)(3). 
ne ~arty to admit Rule 30(b)(6) testimony from the opposing 
;ise~~.about whether the opposing party was able to 
~fhe the statements of its own representative." Sara Lee v. 

· . . 500, 503 (N .0.111. 2011 ). The dangers oftestimony based 
e multiply where the FRCP 30(b)(6) witness is a third party. 

bout meaningful cross-examination is much greater with third-
. 6) testimony; ifthe witness lacks personal knowledge, there may be 

to meaningfully cross-examine the witness at the deposition." 1d 

Witness Is 100 Miles Away: A party may use a deposition at trial when a witness is farther 
an 100 miles from the court house. Rule 32(a)(4)(B). If a transcript is offered into 

evidence based on this rule, the court examines the deponent's location at every point during 
presentation of proponent's case when a trial subpoena could have been served. United 
States v./BM, 90 F.R.D. 377,383 (S.D.N.Y. 1981). 

1. Cannot Procure Absence: The deposition's proponent must show that he did not 
procure the witness's absence. Clarencfon Trust v. Dwek, 970 F.2d 990, 995 (I st Cir. 
1992). The deposition proponent, however, need not try and fa il to procure live 
testimony before offering a deposition under Rule 32(a)(3)(B). Ueland v. United States, 
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291 F.3d 993, 997 (7th Cir. 2002). When a party is absent, the trial court has significant 
discretion· in applying Rule 32 to permit use of the party's own deposition. See Garcia­
Martinezv. Denver, 392 F.3d 1187, 1192 (lOth Cir. 2004). 

2. Court Of Federal Claims: In this court, with national jurisdiction, the deposition's 
proponent must have moved to subpoena the witness from beyond 1 00 miles before 
relying upon witness's deposition. Ryan-Walsh v. United States, 39 Fed.CI. 305 (1997). 

3. Lack Of Knowledge Not Enough: The burden of showing 
unavailability rests with the party seeking to m· 1tr01CIU6~tle 

Foods, 255 F.R.D. 560, 561 (N.D.Aia. 2009)(quoting 

4. 

5. 

50 (5th Cir. 1987)). A party does not satisfy its 
know where the witness is. Collins v. Ome' Flex, 20 

............ .t: So the distance criterion is 
showing that the witness 
691 (1st Cir. 1994). The 

or testify because of' 
42, 49 (1st Cir. 2012). Some 
in deciding whether a party must 

temlanc~e at trial before the party may 
v. Miss. Valley State, 871 F.2d 545, 

1493, 1502-03 (D.Colo. 1989). 

e're so we're going to argue about this. There is a 
100 mile rule should apply as-the-crow flies, or as measured 
CMv. Xerox, 76 F.R.D. 214 (D.Conn. 1977), the district court 
ss who, when using the straight-line method, was 88 miles 

use in Hartford, Connecticut; yet the shortest route by normal 
n would have required the witness to drive 113 miles. Id at 214-

end" is to measure the distance in a straight line so that the area of 
ic ed by a circle with the place of trial as its center. McDaniel v. BSN 

., 2010 WL 2464970, 1 -3 (W.D.Ky.)(citing 4B Wright et at, Federal 
Procedure§ 1127 n. 1 (3d ed. 2001)). 

s Sick Orlm risoned: Deposition testimony is admissible when a witness is ill, 
infirm, or imprisoned, but only if the condition makes the witness unavailable for trial. 
FRCP 32(a)(4)(C). There must be a causal connection between age, illness, infirmity, or 
· prisonment and the inability to attend or testify. Boca /nvesterings v. United States, 197 
F.R.D. 18, 19 (D.D.C. 2000). Specifically, the court must find "that the witness cannot 
attend or testify because of' one of the enumerated conditions. Delgado v. Pawtucket Police 
Dept., 668 F.3d 42,49 (1st Cir. 2012)(citing FRCP 32(a)(4)(C)). 

E. Party Is Unable To Procure Witness's Attendance: A party may use a deposition 
transcript for any purpose ifthe party cannot obtain the witness's appearance through 
subpoena Williams v. Johnson, 278 F.R.D. 1, 2-6 (D.D.C. 2011)(citing FRCP 32(a)(4)(D)). 
The proffering party must use reasonable diligence to get the witness to attend, Thomas v. 
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Cook Cnty. Sheriffs Dep't, 604 F.3d 293, 308 (7th Cir. 20 I 0); Rascon v. Hardiman, 803 
F.2d 269, 277 (7th Cir. 1986), and offer some evidence beyond the "plain assertion that [the 
deponent] was unavailable." Moore v. Mississippi Valley, 871 F.2d 545 (5th Cir. 1989). 

1. Diligence: "Reasonable diligence" is the "degree of diligence" expected from an 
attorney of"ordinary prudence" under the circumstances. Black's Law Dictionary at 523 
(9th ed. 2009). The court may deny a request to admit deposition testimony '·if the 
offeror's inability to procure the witness's attendance at trial is at least in part due to the 
offeror's own lack of diligence." Williams v. Johnson, 278 F.R,Q_.1, 2-6 (D.D.C. 2011). 

i~~ ·~~- ~ y~: 

F. Exceptional Circumstances: If the court finds that exceptiopal cirt~. tan<.~~s exist to admit 
the deposition, in the interest of justice and with due regarq,,tb:tthe im"FQ:rtan6e of presenting 

_j . W, ._\,-~ ~ ~'-~<---,'u' 

the testimony ofwitnesses orally in open court~3the court rifay ·do so. ERt!P 32(a)(4)(E). 
"Exceptional circumstances" do not include thJl~imple pos~·bili~·'thit neither party will call 
the witness at trial. Ryan-Walsh v. United States, 39 Fed.CI. !i 05,~03 06 (1997). Cost and trial 
efficiency also do not constitute such circumstances. · . -~,'.: . ~;~ 

,_ 1. 

1. Prejudice: "Serious prejudictt~rom the d~qsiti . , -:·~sion is not an exceptional 
circumstance. Angelo v. Arrll trong Wo,~ld In'fisrrtb, 11 F.3d 957, 963-64 (I Oth Cir. 
1993). The other subsections of Rule 32'·Ih e~ lear "that it is not only a party's need for 
the evidence in a depositioQ, but alsg · mi of the circumstances that have made the 

2. 

3. 

deponent unavailable to testlt\y, that rmin s whether the circumstances can be 
thought exceptional." Grimav._ .. ~· MaM ~ 76 F.3d I 5 I, 153 (7th Cir. 1996). 

::.===::....:;:..:=~6c;:.:t;.::.ed~ : T'\Pe tria ·may allow a party to admit a deposition when the 
as u8expected. Huffv. Marine Tank Testing, 631 F.2d I 140, I 142-

. Not Be Exce tiona!: Courts are split upon when a physician's 
:i'Bilities may constitute 'exceptional circumstances,' justifying the 
eposition even when the witness is within the court's subpoena 

. 'Celebrity Cruises, 2001 WL 546519, at* 1 (S.D.N .Y.). 

·:tot-s Are Exce tiona!: Some courts have held "that a physician or other witness 
than unpredictable schedule is unavailable to testify at trial and thus allow his or 
r deposition testimony to be read." Me/ore v. Great Lakes Dredge, 1996 WL 

548142, at *3 (E.D.Pa.)(a note from witness to the court indicating that she was 
"absolutely unavailable" because of her duties as a doctor presented exceptional 
circumstances); McDaniel v. BSN Medical, 2010 WL 2464970, 3 -4 (W.D.Ky.). 

b. Doctors Not Exceptional: Some courts have held that a doctor's "extremely busy" 
schedule cannot support a finding of exceptional circumstances under FRCP 32(a). 
Angelo v. Armstrong World, 11 F.3d 957, 963 (lOth Cir. 1993); Flores v. NJ Transit , 
1998 WL 1107871 , at *2-5 (D.N.J.) (busy schedule of a doctor, even a specialist, 
does not present exceptional circumstances); Bobrosky v. Vickers , 170 F.R.D. 411 , 
415 (W.D.Va. 1997)(although doctors were deposed at great expense exceptional 
circumstances do not exist absent evidence "that the doctors' schedules or personal 
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circumstances would preclude them from being able to appear in court."). "The 
Federal Rules make clear that live testimony is important-with no exceptions made 
for doctors or for bench trials." Whyte v. US.P.S., 2012 WL 947006, I -2 (S.D.Fla.). 

III. Deposition Circumstances May Limit It Use: A deposition must not be used ~hen (I) a party 
received less than a 14-day notice ofthe deposition, (2) the party promptly moved for a 
protective order to prevent the deposition or for a change of time or place, and (3) the motion 
was still pending when the deposition was taken. Smith v. Stephens, 2012 WL 899347, 7 

IV. 

(E.D.Mich.). The rule does not remove the court's discretion to perm on less than 
14-day notice. Landis v. Galarneau, 2010 WL 446445, 2 

Party Admission: Courts are split as to whether parties may 
evidence as party admissions, even if they don't m~&t one of 
FRE 80 1 ( d)(2)(D). There is a basic inconsistency (0? at least 
creates a presumption that depositions will not replace 
transcripts are only admissible when live testimony canfiil 
representative was deposed. The hearsay rules, 
party testimony, as they are Without 
party are generally admissible. 
they can come in, even if the 

l't'lct•rontc into 
FRCP 32. See 

the rules: FRCP 32 
trial. Under FRCP 32, 

or when the party's 
,.,,. •. ,""' problems regarding all 
· the deposition transcripts of a 

admitting party transcripts is that 

A court does not abuse its discretion 
party-opponent under FRCP 32(a)(l) 

•ncerpcs, Inc. v. Kreisler, 563 F.3d I 070, I 080 
United States, 61 Fed.CI. 91, 97 (2004). 

under FRE 801(d)(2) to admit a deposition as a 
Moreover, neither Rule 80l(d)(2) nor Rule 32(a)(l) 

for admissions of party-opponents. "Rule 32 allows a 
ofhis substantive proof, the deposition of his adversary, and 

adversary is available to testify at trial or has testified 
'"'·~·''u.''"' Control, 165 F.3d 767, 773 (lOth Cir. 1999). 

This is a flawed interpretation of the rules. lfthe witness is available 
a modestly skilled attorney can get the witness to admit to the contents 

deposition - or read them in as prior inconsistent statements. This version of 
is advocated by the cowardly and inexperienced. Allowing prior deposition 

testimony for a witness who is planning to take the stand merely causes confusion. 

osition Favorin Live Testimon : The courts have long expressed a preference for live 
testimony. United States v. Yida, 498 F.3d 945, 950 (9th Cir. 2007); 3 Blackstone, 
Commentaries on the Laws of England 3 73-7 4 ( 1768)(Transcripts of a witness's prior 
testimony, even when subject to prior cross-examination, are deficient because "all persons 
must appear alike, when their [testimony] is reduced to writing."). Testimony by deposition 
obviously "is less desirable than oral testimony and should ordinarily be used as a substitute 
only if the witness is not available to testify in person." Boca v. United States, 197 F.R.D. 
18,20-21 (D.D.C. 2000)(quoting 8A Wright, et al, Federal Practice and Procedure§ 2142 
at 158 (2d ed. 1994)). Judge Learned Hand stated "The deposition has always been, and still 
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v. 

VI. 

is, treated as a substitute, a second-best, not to be used when the original is at hand ." Napier 
v. Bossard, 102 F.2d 467, 469 (2d Cir. 1939). The Federal Rules assume that under normal 
circumstances the deposition of a witness will not be used at trial in lieu ofthat witness's 
live testimony. Bobrosky v. Vickers, 170 F.R.D. 411 , 414 (D. W.Va. 1997). 

Presentation Of Deposition Testimony At Trial: The trial court has discretion to control the 
"manner in which deposition testimony is presented." Nachtsheim v. Beech Aircraft, 847 F.2d 
1261 , 1276 (7th Cir. 1988)(citing FRE 611) . Rule 32 does not explicitly require that depositions 
be read in open court. Stine v. Marathon Oil, 976 F.2d 254, 267 (5th C.!f-. 1992). 

A. Completeness: If a party introduces some portion of a d~6~tion h:!~l , the opposing party 
is allowed to supplement in the interest of completeness. In "li~ims, ~3,4 F .3d II 7, 141 (2d 
Cir. 2008)(citing FRCP 32(a)(6)). All parties h~e a right tQ co4PJ.~r-<Ie?i'gnate deposition 
testimony at trial to ensure that any portion of a <Jeposition1' esig~)ati"On can be fairly read 
with other parts. United States V. Cohen, 2012 WL 668478, ~~ c<W~ D.III.) . The rule 
contemplates that the adverse party be able to introdQ..se the coQpfur-designations at the time 
the designated testimony is introduced. In re K. smin,>Q 1 \¥L 6740391 , 19 (S.D. III.) . The 
rule allows counterdesignations of only so mucll waterial as':is necessary to allow for a fair 
reading of the testimo!lY· !d. .;~I 'r ~ 

·~~ t\ 
'•· . 'l'' 

B. Summaries: Requiring depositibn summaries cat:( ,be a reasonable means of implementing 
the mandate ofRule 611, and fal s within urt' s ff iscretionary authority to regulate the 
conduct of civil trials. Planned Rarenthoo(J. ... American Coalition, 290 F.3d I 058, 1083 (9th 
Cir. 2002)(citin · ostendorp v. !if! n , 7 .2d 1177, 1180 (7th Cir. 1991 )). This position 
has not been univ lly accepted. Se · . at 1115-20 (dissenting opinion). 

f. 
>;\ 

... J~ 

Deposition,Transcrip s ~ · S.upport Summary Judgment: To support a motion for 
summary jutlgment, tes. imop.y ··ust be sworn, competent and on personal knowledge, and 
set out admiss·J.ble facts. R ·,p 56( e). Depositions generally are admissible provided that the 
party against wiT~m the ~-~~dmitted was present, represented, or reasonab ly noticed. See 

. Nippon ~ it Ba~Ye,t, ,li; v. 'Matthews, 291 F.3d 738,751 (lith Cir. 2002). Depositions, 
'' . .even tho , en ' thotrt notice to or the presence of the later non-moving party on 

summary j . gme , can also be admitted. Like an affidavit, the testimony is sworn. 
Th~~fore, i . .r.<is ;~, , issible if the deponent's testimony was competent, on personal 

'*lbdge,Yilod set out facts admissible at trial. See Bozeman v. Orum, 422 F.3d 1265, 1267 
(11 tfH~ir. 2005) (sworn statements before a court reporter where non-moving party was 

ither noticed nor present satisfied requirements of Rule 56(e)); 8A Wright, et a l, Federal 
actice and Procedure § 2142 (2d ed. 1994)( deposition testimony is "at least as good as an 

a·'' davit and should be usable whenever an affidavit would be permissible"). 
1\'illlJ 

Notes: --------------------------------------------------------------------
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[G3) DOCUMENT REQUESTS MADE DURING DEPOSITION 

QUICK RULE: Document requests made during depositions may only be enforced if 
they are sufficiently specific. The courts are split as to whether even a 
specific document request made during a deposition can force the 
production of documents. 

DISCUSSION: 

I. Document Requests (Generally): A party may request documents from another party under 
FRCP 34, or on a third party under FRCP 45 (subpoena). A document request describe the 
documents requested with "reasonable particularity." FRCP 34(b). See Parsons v. Je.lforson­
Pilot Corp., 141 F.R.D. 408,412 (M.D.N.C. 1992). The request must also specify a reasonable 
time, place, and manner in which the production will take place. Courts have interpreted the 
"particularity" requirement to mandate that a responding party be given sufficient information to 
enable it to identify responsive documents. See Kidwiler v. Progressive Paloverde Insurance, 
192 F.R.D. 193, 202 (N.D. W.Va 2000); Nexxus Products v. CVS New York, 188 F.R.D. II, 20 
(D. Mass. 1999). The courts properly strike - as too ambiguous - broad and undirected requests 
for all documents which relate in any way to the complaint. Robbins v. Camden City Bd. of 
Educ., 105 F.R.D. 49, 50 (D.N.J. 1985). 

II. Document Requests Made During Depositions: The courts have split as to whether a 
document holder must respond to a request made on the record at a deposition. The case law as 
to the degree of formality required for a Rule 34 Request for Production to be enforced through 
a Motion to Compel under Rule 37, reflects one of the fundamental rules governing discovery: 
discovery is within the trial court's sound discretion. Trask v. Olin Corp., 298 F.R.D. 244, 
260 (W.D.Pa. 2014)(citing Harris v. Pa. Bd. ofProb. & Parole, 2013 WL 5551206,2 
(M.D.Pa.)). In deciding if an informal document request can be enforced, courts conduct a fact­
specific analysis into the course of discovery, the exchanges between counsel, and the judicial 
interests in both expediting litigation and promoting fair trial. Id (finding emailed requests 
sufficiently formal given all circumstances). 

A. Production Compelled: In Dixon v. Cappellini, 88 F.R.D. I (D.C. Pa. 1980), the court held 
that an oral request for reports, made at deposition, supported a subsequent motion to 
compel discovery. The court relied upon the fact that counsel described the requested 
material with reasonable particularity and both parties were aware of which documents were 
involved. See Swope v. National Presto Industries, 1990 WL 149203, 2 (E.D.Pa. 1990). This 
is probably the better rule, as it is convenient for the parties, is standard practice, aitd puts 
substance over formality. 

B. Production Not Compelled: In All West Pet Supply Co. v. Hill's Pet Products Div., 152 
F .R.D. 634 (D. Kan. 1993), where the original request for documents was made during a 
deposition, the court would not compel the deponent to produce copies of reports created 
during his other engagements as an expert witness. 
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[G4] DOCUMENT DESTRUCTION 

QUICK RULE: A party that destroys documents may face a variety of discovery 
sanctions. If, during a deposition, it appears documents are missing 
or may have been destroyed, counsel should develop the necessary 
foundation to establish document destruction. 

DISCUSSION: 

I. Document Destruction: The intentional or negligent destruc 
(often referred to as spoliation) may give rise to various sancf 
inferences against the party. Eaton Corporation v. 4/pliance 
874, 878 (Fed. Cir. 1986). 

II. Overview Of Spoliation: Courts differ regarding what essary to obtain 
sanctions or penalties for the destruction of disco rable s. Key considerations in 
determining whether sanctions are (I) d ault of the party who 
altered or destroyed the evidence; ce suffered by the opposing party; 
and (3) whether there is a lesser substantial unfairness to the 
opposing party and, where the sly at fault, will serve to deter such 
conduct by others in the future. Electric, 13 F .3d 7 6 (3d Cir. 1994 ). 

rmence law create an adverse inference 
the party having control over the evidence 

. .,,.r.,., .... ,. at the time it was destroyed; (2) the records were 
of mind; and (3) the destroyed evidence was relevant to 

that a reasonable trier of fact could find that it would 
.... ~11111 •• ., .... Residential Funding v. DeGeorge Fin., 306 F.3d 99, I 07 
'ftl!llllrteu.Parcel Service, 665 F.3d 68,73-79 (3rd Cir. 2012). 

differ as to the necessary mens rhea necessary for spoliation 
courts require bad faith; other~ apply a reckless or negligence standard. 

:.!!!!~~~~I.· Most courts require a showing of bad faith to obtain sanctions 
. .., ...... ..,., .. destruction. See Trask-Morton v. Motel6 Operating L.P., 534 F.3d 

672, 681 (7th Cir. 2008). Bad faith spoliation is advantage-seeking behavior by the 
party with superior access to the documents. Morris v. Union Pacific, 373 F.3d 896, 
901 (8th Cir. 2004). A document is destroyed in bad faith if it is destroyed to hide 
adverse information. Faas v. Sears, 532 F.3d 633, 644 (7th Cir. 2008). 

a. Document Destruction Policy: If a party adopts a document-retention policy to 
obtain an advantage in the litigation through the control of information and 
evidence, the court would be justified in making a finding ofbad faith. Micron 
Technology, Inc. v. Rambus Inc., 645 F.3d 1311, 1326-1332 (Fed. Cir. 20ll).lf 
the party implemented its document retention policy for legitimate business 
reasons such as general house-keeping, finding of bad faith is unwarranted. !d. 
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III. 

b. Simple Error: No unfavorable inference arises when the document or article has 
been lost or accidentally destroyed, or where the failure to produce it is otherwise 
accounted for. Bull v. United Parcel Service, 665 F.3d 68, 73 -79 (3rd Cir. 20 12). 

2. Negligence Enough: For some courts, negligence alone can support adverse 
inferences. See Residential Funding, 306 F.3d at 108; Rogers v. T.J Samson, 276 
F.3d 228,232 (6th Cir. 2002). "If a party has notice that evidence is relevant to an 
action, and either proceeds to destroy that evidence or allows it to be destroyed by 
failing to take reasonable precautions, common sense dictates tt\at the p~rty is more 
likely to have been thre_atened by that evidence." MoS'"'fd v. Sa~lu~g, 31~ F.Supp.2d 
332, 338 (D.NJ. 2004), Scott v. IBM, 196 F.R.D. 233, -. 8 (D.~ 0002. 

' . t-'"<f~ 
B. Duty To Preserve: Courts apply a spoliation sapction onl}t, w ~n~,a . a y has a duty to 

Preserve evidence because it knew, or should h~:zye known,'ihat flti~gatlbn was imminent 
. '5! 

Burlington Northern v. Grant, 505 F.3d I 013, I 032 (I Oth " · 20.()7) . 
. ~ 
'ff 

C. Prejudice: Prejudice requires a showing that tbe spoh 'ion ter'ially affects the adverse 
party and is prejudicial to the pr entation ofhis$~ase~WiB11~v. Volkswagen, 561 F.2d 

v~<. ,_,;,. 
494, 504 (4th Cir. 1977). A pa ust onl¥{.com~for}Vard with plausible, concrete 
suggestions as to what the dest . ~ ed evidenc(;:'"'mi ·. t have been. Schmid v. Milwaukee 
Elec., 13 F.3d 76, 79 (3d Cir. H9.94); Leon_-v. t 64 F.3d 951 , 960 (9th Cir. 2006). 

1. 

le, what steps were taken to preserve documents relevant to the lawsuit? 
r sent from counsel's office? To whom? 

~ w~~· ave w for certain that we have) all the documents that once existed? 
o \W1 ~aocuments were destroyed? 

e the documents selectively destroyed (some kept and some destroyed)? 
ch destroyed document be identified, or were they destroyed as a group? 

o When were they destroyed? 
+Before or after litigation had begun or foreseen? 

o How were the documents destroyed? 
o Who was involved? 

+Were they aware ofthe potential of litigation? 
+Were they aware oftheir office's document retention policy? 
+ Did this person usually have a role in destroying documents? 
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[H5] OUTLINING THE TRANSCRIPT 

GENERAL RULE: For efficiency and clarity, outline the material results in a 
deposition transcript. The summary should be organized by 
subject matter and should contain all statements that are clear 
enough to be binding upon the deponent. 

DISCUSSION: 

I. General: Discovery- in the sense of gathering information -
case moves toward dispositive motions or trial, organizing th 
paramount. As cases become more complicated, th~i,_ability to 
you can't find it, you don't have it. Depositions ar"'}lessy, no 
information. Because issues are often revisited, useful informa 
be sprinkled throughout the transcript. The ability to qu I fi 
invaluable. Outlining plays a central part in prep · 
trial. A well'"outlined transcript allow guick acces 
given point; it also allows counsel ntify · 

es 
is key. If 

ods of gathering 
ut any one issue may 
ences in a transcript is 

ained in discovery for 
he witness made on a 

A. Outlining: To make the trans 
outlined. A high-quality outlin 
issue or sub issue, (2) reference 
control the (3) short, cl 

ial, the deposition should be 
lowing features: (I) organization by 

only to language that can be used to 
statements, (4) inclusion of documents 

inding information from documents that can 

1. 

~!!.!!~!!!i~!!!IO!!!!~· The deposition transcript usually contains a range 
colloquy, half answers, and clarifications. The outline should only include 

Wb::lfii!.Jrc: that are clear enough to control the witness on the stand (i.e, clear enough 
for Impeachment should the witness change her testimony). See H3- Evaluating A 
Witness's Answer. A witness's statement that she doesn't know something should 
also be captured on the outline, as that can be used to impeach, as well. 

3. Short, Clear, Affirmative Statements: Generally, the outline should be filled with . 
short, clear statements such as "The car was green." This is preferred to any effort to 
quote the witness (e.g., "Well, you know, it was, it was green."). These short 
statements will be the foundation of a cross examination. 

4. Include Authentication: At the end, the outline should have a list of the documents 
for which the witness has given the foundational elements - and citations to those 
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foundations -in the transcript. In trial preparation, the question of which witness will 
bring in which documents can be readily answered with these references. 

5. Binding Information From Documents: This is where we turbo-charge the outline. 
We take any document the witness can authenticate and look fo r affirmative 
statements we can add to our outline. For example, if the witness authenticates an 
email she sent to her mother, and in that email she wrote " I saw an accident today- a 
green car smashed a blue car." Whether or not the witness makes these statements in 
the deposition, we take them out of the document, and put them in the o.utline. This 
allows us to (1) search out instances where the depositjon is s4 f5orted Sy the 
documents, and (2) hunt out impeachable inconsistenci 1.: The 'fi}Ji~,Pene~t of this is, 
when preparing for cross examination, or performing the ross, t _ ~foutJ!,ite will al low 
instant access to all statements that can be forced on tht -wJtness ~ bolli'iln the 
documents and the transcript. Indeed, some~itnesses . ave 'rr\til~!PJe depositions from 
older cases or related cases - some experts have been d~ p sef! many times-

B. 

including useful information from past testim~ r·~outline is very helpful. 

Sample Outlines: A sample ou~fj~e for the witfii ss o O®'a~cident 
./i) ' " 

Personal ~~'i 
~\II' ¥~~ 'il.~. ~ 

Lives at 200 Cherry Lane f~ Q "~Jf Tr. At 3 
Attends college at Universicy Of MicH!§,an 

.., 
Tr. At 4 

Deposed once before in div6r\ e proc~a!J:lg Tr. At 6 

Wears prescFi~tion glasses; nbtbQJlJ~~rs . 'iii~} Tr. At 14; Exhibit 37 
Work Works at State1t,t:;partm~Jlt as se~ifta ry. Tr. 37; 49 

Usually takes s\i~~y to work Tr. 22 

Us~!ly leavesf~r ~~-:9t/:8:15 a.m. Tr. 99 
Morning of '}J-accident 

~Q'Ke at ~ga. m. ~ Tr. At 37; 45 

~ Bt~a'kfast ft ~~~1 Tr.12 

~ Cal~~ Motjler to discuss Sunday dinner. Tr 22; Ex 4 

,4 .V ~ Left l~~or work at 8:20 Tr.22 

~ ·\ A~"~ ~eft JB;ome "on time" Tr. 96 v- ~~'£:Su re when she left home. Tr.197 

Sent two texts on walk to metro. Tr.47; Exhibit 1; 2 

Where~ Sent text to mother about boyfriend. Exhibit 1 at pg 2 
Standing on corner of Wisconsin and East-West Highway. Tr. 65; 98 

saw accident 
Waiting on corner for light to change Tr.47 
Three people on corner with her: short man, two women. Tr.99; 101 

Man was in front of her. Tr. 102 
Not sure of man's height 5'6" at most. Tr. 107; 110; Exhibit 8 
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[Hl] STANDARD DEPOSITION INTRODUCTION 

QUICK RULE: It is best to start most fact depositions with a detailed introduction 
that clarifies the ground rules and ensures the witness can 't later 
claim he didn 't understand what was happening 

GENERIC INTRODUCTION: ~\4!:;_ 
:t~l~ 

... <Swear witness> ~J..<1ec:i;k. 
~ ~h * 
,~ (·> 

... Good morning, Mr. , we met a few moments ago. ~- na~e . I'm an 
attorney with the [Name of organization] , and I represent [ nam of part~il~J n ,:[Name of case] currently 
pending the District of :'; "'·:'' 

... Are you represented by counsel? And yo 

... Have you ever had your deposition take 

... I will be asking you a series of questions 
answers. If you do not unde~tand any questt · 
respond and I will explain or re hrase the ques 

\ 

,:;;_. 

- are under oath to provide full and complete 
slcl.t ou, will you please let me know before you 

morning? Do you understand the nature of the oath? It 
the extent you can. If you're not sure of an answer or don't 

st still answer the question to the extent you can. Do you 

orter is recording all that it said here. Because she can only record our 
question with a verbal response. Ok? [Always a joker who nods on this one]. 

o you intend to take any medication that would affect your ability to testify 
y? 

· Ian to read and sign the deposition? [ AL T: Ask witness to read and sign - recommended] 

... From time to time your counsel may object. After his objection, I'm going to ask you to go ahead and 
answer the question unless he instructs you not to. Do you understand? 

... [For 30(b )(6) depositions: Mark the deposition notice or· subpoena as Exhibit I, then, to counsel: 
"This deposition is being taken pursuant to FRCP 30(b)(6). For which numbered items on Exhibit I is 
the witness being proffered?] 
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Notes: __________________________________________________________________ ___ 
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[H2] WITNESS PREPARATION CHECK LIST 
Note: Do not show this to your witness. Use it to consider areas of preparation. 

QUICK RULE: It helps witnesses to prepare them for what they will experience in the 
deposition. The centerpiece of this preparation is telling them to 
answer questions completely and honestly and then stop. 

I. 

n. 

Preparing A Client/Witness For Deposition: In depositions, it is necessary to prepare more 
than, and better than one would for trial. "Any lawyer worthJ;J.is salt P. es a\vitness he is 
going to call to the stand." United States v. Beltran, 165 F.3d~ 66, 12 th Qir. 1999) 
(Kozinksi, J., concurring). Preparing a witness involves both (l, subs ve ~paration 
regarding the issues about which the witness may be asked, a · ·.,,;::~egarding what 
to expect and how to behave during the deposition. 

Substantive Preparation: The proper preparation for 
underlying events, including any documents or exhibits 
took place and when. The overarchin objective i 
the subjects to be covered at deposi and a oid 
a faulty memory. It is fundamental d 

·~1 
. es a full review of the 
the witness recall what 

itness from surprise regarding 
e wttness testify inaccurately due to 

repared witness into a deposition. 

lll. Preparation For The Deposition: 
discussing what to expect during th 

r reparation for a witness includes 
nd how to behave. The greatest emphasis must 

at the beginning and ending of the be placed upon the 's duty to 
preparation, the should be re t is obligation. 

This is an overriding principal. Whatever else I tell you, 
being incompatible with the truth, tell the truth. You are 

niP1rP•v and honestly answer each question asked. We want you to 

=~==· A deposition is an opportunity for the other side to ask 
They are entitled to your cooperation, but not your assistance. The best 
world - from the defending party's perspective - would be one where the 

into a room smiles and then leaves. A witness does not score points in a . 
no matter how clear her testimony. A witness comes in with a score of zero and 

to loose points as the deposition progresses and the other side gathers 
information and locks the witness into testimony. This is ok- in fact, it's required by the 
rules governing law suits. Volunteering information, however, can only increase the 

epositions length and the number of points you surrender. Be honest, forthright, and brief. 

C. General Review Subjects For Witness: Depending upon the type of witness and range of 
deposition, you may want to discuss some or all of the following points with the witness in 
preparation. 

AILA Doc. No. 17013132. (Posted 1/31/17)



H2 - 2 I E x t r a s 1·: :-.: t r <1 s I H2 - 2 

1. Pace: Do not let opposing counsel set the pace for your answers. You should pause a 
second after a question is asked before beginning your answer. This will give you time 
to formulate your answer and will give counsel time to object if necessary. 

2. Not A Teacher: Do not volunteer facts or answers to questions you have not been asked. 
Your job is to answer the question that is asked, not to educate opposing counsel. 

3. Never Guess Without Labeling It As A Guess: Avoid speculation. If you are asked a 
question that calls for you to estimate or speculate, make it cle~r.:Jhat ydu are not 
testifYing based upon personal knowledge. · . :~.~\ ·,\ 

' •.;~. :(.~ ~~ ... \:..~1 ~ 
4. Concision: Answer all questions in as short and concis,e )ilanner as<tP~2~~ole. Short 

answers are always b~~er than lo_ng answ~r~. If yo~ an~f' '"'r"~ ~~n e P'than ~sentence, 
you're probably prov1dmg more mformatiOri;; han IS be1 g so g'll t.m the pendmg 
question. If a "yes" or "no" answer is accurate, then stop. er~ Brief answers such as 
"yes" and "no" are not rude. This is not someon king · ,1S:~;~;;:(6 r help in the supermarket. 
In this context, yes or no answers are appr . riate.~~ /'' ''i 

5. Confer With Counsel: Yo e the fight t t&ir with counsel , however avoid doing 
it while a question is pendi .. unless yo"' ~~v 'jf question that involves possible privilege. 

~ 
6. , ct you not to answer a question . Please comply 

7. 

8. 

· u9b an instruction, answer every question to the 
extent you c · "'~ 

k foi£a break whenever you ne:d_one. Remember, conv~rsatio~s 
YJ Ur attorney may not be pnviieged. Even conversations with 
leged. 

s ranswer audibly so the court reporter can hear your answer. 

o not try to hide or sugar coat what you perceive to be damaging facts, 
events. The facts are what they are. 

o \ ocuments: Do not offer to furnish documents to opposing counsel. Do not offer to 
t~, in documents, information responsive to opposing counsel's questions unless 

asked to do so. 

o These Thin s: 

1. Listen Up. Use active listening. Listen for the tone of the opposing counsel. 

2. Avoid Characterizing Past Testimony: For long depositions, attorneys frequently 
return to earlier subjects. Be careful of questions that begin "now earlier you testified 
to .... " or "yesterday you said ... "_ the attorney is trying to recharacterize your testimony. 
Only adopt what they're saying if it is 100% accurate- often, a discussion of prior 
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testimony doesn't give credit to the nuances of the original testimony. Listen for attorney 
buzzwords such as "so" and "then" which are used to recharacterize your testimony. 

3. Questions?: Do you have any questions for me? If you do, make sure you get them 
answered before the deposition. 

4. Themes And Memes: There may certain themes or catch phrases we've developed 
during your preparation; use these themes when appropriate throughout your testimony. 

5. Eyes Of The Beholder: Use eye contact. Maintain 
counsel. This will relax you and give the appearance t 
make you look serious and confident. 

6. Sound Of Silence: Use Silence. lfyou are 'ished wit 
expand upon it. Do not become uncomfortable ith site 

" the'ppposing 
axe& It will also 

;.:~ 
~~~~~~:.?;,. 

, just stop and do not 

7. Reading Is Fundamental: It is your privi ew, and examine every 
document. When an exhibit · ded to yo o answer the question until 
you are familiar with it. 1ft ding.1:r._,lltire document, do so. 

8. I Don't Know: Remember 
what you do remember wit 

n w" if it is the case. You should explain 
ring mformation that is not called for. 

the location, time, and conditions. Voice 
need time/place to smoke, etc). 

or. Stay calm. 

t: o not use phrases like "Well to be quite honest with you ... " This 
tlity by giving the impression that you have not been honest in the past. 

n Finish: Do not anticipate the erid of the question being asked. You may 
r the wrong question or give the opposing attorney ideas. 

Stop When Confused: Do not answer a question that you do not understand. Ask 
counsel to rephrase the question or say you do not understand the meaning. Do not give 
opposing counsel suggestions as to how to rephrase or "I know what you're trying to ask . 
. . "Do not say "do you mean x or y." 

4. Themes Again: A void adopting the other side's themes or phrases. 

5. Half Is Not Enough: If you are asked a long question and you only agree with parts of 
it, say no. 
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6. Stay Frosty: Do not become close minded, righteous, or dogmatic. These emotions can 
destroy your credibility and hurt your ability to answer questions. 

7. It's Not About You: Do not be defensive. Don't take the questions personally; don ' t let 
counsel get under your skin. 

8. Listen To Each Question: Even if you are asked a dozen easy questions in a row- all 
with the answer "yes," you still have to consider each question - Do not answer yes so 
many times in a row that by accident you answer yes to a hard qu.estion. 

~~ ~·,. ~ 
9. Do You Really Have An Opinion Or A Guess: Do ~6t volunt&~~an oplnion in a field 

for which you are not an expert. If pressed, you may tell ~Q~m wfi~h;yot.tf;_lay opinion is. 
i: . ·~,~~ liii . ~'-" ' 
~- ,., •. .;_ ;1* 

10. Other's Knowledge: Do not testify as to wnat others may k~o\V-~r think or feel unless 
~' ~ 

you have a real basis for knowing this information. Labe.< all guesses as guess. 
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(H3] EVALUATING THE WITNESS'S ANSWERS 

I. Answers (general): The most important elements of any deposition are the witness ' s 
answers - not only the information contained in those answers, but the form and clarity of 
the answers. To conduct a useful deposition, the calling attorney should have enough of an 
understanding of the case, the allegations, and the law to know which answers help, which 
answers hurt, and which answers are neutral. 

II. 

A. Helpful Answers: When we receive answers that we perceive as II~lgfu l to ·our case we .... ... } 
want to ensure that we have locked them in as clearly asp sible (see1gradiog and 

\~ ·~ " improving answers, below), and then we want to leave the lone. '')f~ F'' 
f~~,..~. 

B. Harmful Answers: When we receive answers that we perceiv .b~flil to our case, 
... ~ ~~,1\1 

we want to probe them as deeply as possible to nderstand tile b$is'1md support for 
those answers- to see if they are fragile and how they may _ s :~ject to attack. This is 
what the deposition is for: to find out the bad things · " t the w it:ttess might say and see 
how rugged these things are. 

~o,, 
't:t' ~ •• 't~~ 

C. Neutral Answers: At first giant~, neutral cwswefs. m ht seem like a waste- they 
neither help nor hurt. As litigatff5n progresse~ ,who ... ever, the parties' positions and 

• <lW'· • ~ 
theones of the case may chang s emergM?g fa:e~,make some approaches more or less 
promising. Locking in neutral a ' swers cao"'limit the opposing party's room to roam . 
Also, sometimes:witnesses lie aoout item$, or ,~easons completely unrelated to the case ­
say because to aa it the truth woritchmal(e them look bad. Locking in a neutral answer­
that 's a lie- will opep up in 'ting imt~~hment opportunities. 

~ 

J ey is entitled to a responsive answer to every question 
formation. The questions may be substantive ("the car was 

dge ("I don't know" or "I don ' t recall"), or indicate a failure 
.t,testi m not sure what you mean"). If a witness 's answer is 
1gqo sit is the responsibility of the calling attorney to follow up with a 
etes or clarifies. 

I didn't really get a good look at it 
But what color was the car? 
Blue. 

The calling attorney should stay focused on obtaining an answer to the pending question, even if the 
answer provided by the witness suggests a more fruitful area of examination: 

Example: 
Question: What color was the car? 
Answer: I was distracted by a boy darting across the street 

(Poor) Question: Which direction was he running in? 
(Better) Question: But what color was the car? 

AILA Doc. No. 17013132. (Posted 1/31/17)



H3 - 2 I E x I r a s F .\ l r ;1 s I H3 - 2 

Answer: Blue. 
Question: What direction was the boy running in? 

III. Grading Answers: An attorney may get so distracted by his outline, documents and 
opposing counsel, that the attorney fails to listen to the witness's answers. Jt is vital that the 
attorney calling the deposition listen to every answer, to judge whether it is responsive to the 
question, to determine if a follow up question is warranted, and to grade the quality of the 
answer. Although the information obtained in a deposition has a variety of uses, the 
deposition transcript only has three practical uses: to support a motionlqr summary 
judgment, to substitute for the witness ' s testimony at trial , aq~ to impe_ac~· inconsistent 

'J:!' i!fl I·~ 

statements at trial. For deposition answers to be functionally us~ I tow +any gf these three 
ends, the answers must be clear, unambiguous, and preferably concise. is end, the 
calling attorney must evaluate every answer to determine if it conuihs v;iluable information, 
and whether it's presented in a useful manner. \ ' ·.,t;~ 

B. 

question, the witness provides a firm answer regarding one 

This «till have tH st im aCt on cross examination, as it leaves the witness no place to hide, and 
e easily quot n a ~otion for summary judgment. It is both unprompted, unambiguous, and 

be qui~ rea tlm;:tf to m~ke the desired point. Ifthe wi~ness wants to change her answer and 
ke the~a~~ep , slle must admtt that she has changed her testimony. An attorney cannot 

t etflre th1s"~'4~er. She must, however, be able to recognize an A+ answer and then leave it 
alon '.· cause it is not going to get any better. 

fn response to a clear and unambiguous leading question regarding one specific fact, 
the witness provides a yes or no. 

Question: Was the car Blue? 
Answer: Yes. 

Almost as good as the A+ answer, but now it has been prompted, and so it seems just a bit 
suggestive. 
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A- Answer: In a narrative answer, the witness makes a clear and unambiguous statement regarding 
a specific point 

Question: So what happened next? 
Answer: Well, I turned around when I heard the crash and saw a blue car rolling over. 

The witness states that the car is blue, clearly and unequivocally. When using this question and 
answer pair, however, it is not immediately clear the point that is being made. Although not entirely 
necessary, the natural follow up to this answer would be "So the car that was F_p!Jing ov.,er was 

P.. a,-r.-~'4. ~ 
blue?'' :;;-, ~\ ~ ; 

··~;');( -' ' ':1 ::· 
B+ Answer: A clear and unambiguous statement by the witness that tlley;.have no'meni6ry 

• • • .li.~-·~ ·-~~·~.. ! ·. ~ . ' ;..':. .4• 

regardmg a specific fact, and that It cannot b~- efreshed:fh l--.%\'~1:~, 1} ·~ ·• 
"' ~~~ <~1 ~--:H:} 

~ i\i. 
Question: What color was the car. ~~. ~\ 
A I · t d ' t 11 "' .,tol t'; nswer: JUS on reca . .~ . ,:.~, 
Question: Are you aware of anything that could r~, o~memor'y? 

~· ~., ·'"li' 
Answer: No. t4 ···~!-" 

Question: Did you se 
Answer: Y,es. 
Question: ' - at color 
Answer: It was:~lue . 

'f. , 

'\~ 

A witnesses ' statement that they "think" or "believe" something is true is only of limited value. In a 
motion for summary judgment, courts may be unwilling to find an absence of disputed fact based 
upon what a witness "thinks" happened. At trial, a witness may be able to walk away from such 
testimony with little credibility damage. 

C Answer: (and below): Any answer which is not clear, which is ambiguous, or in which the 
witness stakes out enough room within which they may comfortably change their answer at trial. 

AILA Doc. No. 17013132. (Posted 1/31/17)



H3-41Extras E x t r a ~ I H3 - 4 

Question: Was the car Blue? 
Answer: I'm really not sure (Or "It may have been Blue, but my memory's a bit fuzzy"). 

"C" answers include factual statements buried in long narratives or that require a series of three or 
more questions to put together 

The most important deposition skill that an attorney can learn is how to identify the various 
categories of answers, and how to bring the witness up the scale, that is, to change a "C" answer to a 
"B." Ideally, you would never have to rely on answers below "A," in reality y an U$: a B+ orB, 
with the understanding that you have a much smaller stick to punis e witn the~hange their 
testimony, j1 

jj 

IV. Improving Answers: An answer can be improvediJmply by 
provided by the witness and repackaging or recharllerizing. 
course, if you know what a helpful (for your case) answer look 
in repacking and emphasizing bad evidence. For examp the fi 
minor pronoun problem that will make it hard to eat t 
pronoun problem and provides a cl 

Question: 
Answer: 
Question: 
Answer: 
Question: 
Answer: 

What did you see j 
A roadside worker 
What color was it? 
It w lue. 
The c at hit 

............. · tion 
be done, of 

there is little benefit 
g question has a 

o ow up resolves the 

nto a clear, unambiguous answer. The depositions of 
be restating and clarifying ambiguities in the witness's 

y for every fact identified by the witness, just the ones that 

used to summarize a long and unwieldy answer: 

What color was the car that hit you? 
Well, I was out driving with Fred, it was such a nice day, and we were taking 
Hawkhurst Drive when a blue Datsun pickup came around the curve. Fred 
swerved and I shouted "Fred, there's going to be an accident," then the other 
car hit us. 

uestion: A blue Datsun pickup hit your car? 
Answer: Yes. 

A well conducted deposition consists of a mix of open-ended questions seeking information, narrow 
questions pinning the witness down, and summarizing questions clarifying the transcript. 

Nores=----------------------------------------~-----------------------

.~ 
' ' 
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[H4] THINGS TO BRING TO THE DEPOSITION 

PACKING: 

I. Things To Bring If You Are Calling The Deposition 

o Outline of questions 
o Documents: three copies of each (minimum) 
o Caption for court reporter (heading/styling of case title) ~ 
o Copy of subpoena or deposition notice ·~ 

o If pursuant to FRCP 30(b)(6), list oftopics ' ·;. . . . '"' ~~~. 
o Phone number oftnaljudge or magistrate ~'$:>.\'!!"'- ·~, ..•... 

o Contact information for court reporter [sometimes they don ' t show u ] ··~""", ~ 
~ .. ~ '$'1; ·~,.., 

o Tylenol ~~-

o Snack t~ ·. '-, l' 
o Copies of any court orders or letters between counsel regardin~ n d'\\·"osition limits 

o This Fieldguide . . . . \_ .,. 
o Phone number of opposmg counselifth~.rels1an em_;rgen'e~ c ge · 
o For Expert witness: 2 extra copies of reP.~rt set o~ a{l~"doc~m·e ts considered" 

II. Things To Bring If You Are Defending A Deposition~ 
~ 

posmg counsel if there's an emergency change 
ss Jfbuld not bring any day planners, notes etc. 
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Notes: ____________________________________________________________________ _ 
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Rule 26. Dut;y to Disclose: General Provisions 
Governing Discove.y 
(a) REQUIRED DISCLOSURES. 
(1) Initial Disclosure. 
(A) In General. Except as exempted by Rule 26(a)(l)(B) 

. or as otherwise stipulated or ordered by the court, a 
party must, without awaiting a discovery request, 
provide to the other parties: 

(i) the name and, if known, the address and telephone 
number of each individual likely to have discoverable 
information-along with the subjects of that information 
- that the disclosing party may use to support its 
claims or defenses, unless the use would be solely for 
impeachment; 

(ii) a copy-or a description by category and location­
of all documents, electronically stored information, and 
tangible things that the disclosing party has in its 
possession, custody, or control and may use to support 
its claims or defenses, unless the use would be solely for 
impeachment; 

(iii) a computation of each category of damages claimed 
by the disclosing party-who must also make available 
for inspection and copying as under Rule 34 the 
documents or other evidentiary material, unless 
privileged or protected from disclosure, on which each 
computation is based, including materials bearing on 
the nature and extent of injuries suffered; and 

(iv) for inspection and copying as under Rule 34, any 
insurance agreement under which an insurance business 
may be liable to satisfy all or part of a possible 
judgment in the action or to indemnify or reimburse for 
payments made to satisfy the judgment 

(B) Proceedings Exempt from Initial Disclosure. The 
following proceedings are exempt from initial disclosure: 
(i) an action for review on an administrative record; (ii) a 
forfeiture action in rem arising from a federal statute; 
(iii) a petition for habeas corpus or any other proceeding 
to challenge a criminal conviction or sentence; (iv) an 
action brought without an attorney by a person in the 
custody of the United States, a state, or a state 
subdivision; (v) an action to enforce or quash an 
administrative summons or subpoena; (vi) an action by 
the United States to recover benefit payments; (vii) an 
action by the United States to collect on a student loan 
guaranteed by the United States; (viii) a proceeding 

FRCP(2013JIJI-l 

ancillary to a proceeding in another court; and (ix) an 
action to enforce an arbitration award. 

(C) Time for Initial Disclosures-In General. A party 
must make the initial disclosures at or within 14 days 
after the parties' Rule 26(f) conference unless a different 
time is set by stipulation or court order, or unless a party 
objects during the conference that initial disclosures are 
not appropriate in this action and states the objection in 
the proposed discovery plan. In ruling on the objection, 
the court must determine what disclosures, if any, are to 
be made and must set the time for disclosure. 

(D) Time for Initial Disclosures-For Parties Served 
or Joined Later. A party that is first served or otherwise 
joined after the Rule 26(f) conference must make the 
initial disclosures within 30 days after being served or 
joined, unless a different time is set by stipulation or 
court order. 

(E) Basis for Initial Disclosure; Unacceptable Excuses. 
A party must make its initial disclosures based on the 
information then reasonably available to it. A party is 
not excused from making its disclosures because it has 
not fully investigated the case or because it challenges 
the sufficiency of another party's disclosures or because 
another party has not made its disclosures. 

(2) Disclosure of Expert Testimony. 
(A) In General. In addition to the disclosures required 
by Rule 26(a)(l), a party must disclose to the other 
parties the identity of any witness it may use at trial to 
present evidence under Federal Rule of Evidence 702, 
703, or 705. 

(B) Witnesses Who Must Provide a Written Report. 
Unless otherwise stipulated or ordered by the court, this 
disclosure must be accompanied by a written report­
prepared and signed by the witness-if the witness is 
one retained or specially employed to provide expert 
testimony in the case or one whose duties as the party's 
employee regularly involve giving expert testimony. The 
report must contain: (i) a complete statement of all 
opinions the witness will express and the basis and 
reasons for them; (ii) the facts or data considered by the 
witness in forming them; (iii) any exhibits that will be 
used to summarize or support them; (iv) the witness's 
qualifications, including a list of all publications 
authored in the previous 10 years; (v) a list of all other 
cases in which, during the previous 4 years, the witness 
testified as an expert at trial or by deposition; and (vi) a 
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statement of the compensation to be paid for the study 
and testimony in the case. 

(C) Witnesses Who Do Not Provide a Written Report. 
Unless otherwise stipulated or ordered by the court, if 
the witness is not required to provide a written report, 
this disclosure must state: {i) the subject matter on 
which the witness is expected to present evidence under 
Federal Rule of Evidence 702, 703, or 705; and {ii) a 
summary of the facts and opinions to which the witness 
is expected to testify. 

(D) Time to Disclose Expert Testimony. A party must 
make these disclosures at the times and in the sequence 
that the court orders. Absent a stipulation or a court 
order, the disclosures must be made: Rule 26 FEDERAL 
RULES OF CML PROCEDURE 36 (i) at least 90 days 
before the date set for trial or for the case to be ready 
for trial; or {ii) if the evidence is intended solely to 
contradict or rebut evidence on the same subject matter 
identified by another party under Rule 26(a)(2)(B) or {C), 
within 30 days after the other party's disclosure. 

(E) Supplementing the Disclosure. The parties must 
supplement these disclosures when required under Rule 
26{e). 

(3) Pretrial Disclosures .. 
(A) In General. In addition to the disclosures required 
by Rule 26(a)(l) and (2), a party must provide to the 
other parties and promptly file the following 
information about the evidence that it may present at 
trial other than solely for impeachment: 

(i) the name and, if not previously provided, the address 
and telephone number of each witness-separately 
identifying those the party expects to present and those 
it may call if the need arises; 

(ii) the designation of those witnesses whose testimony 
the party expects to present by deposition and, if not 
taken stenographically, a transcript of the pertinent 
parts of the deposition; and 

(iii) an identification of each document or other exhibit, 
including summaries of other evidence-separately 
identifying those items the party expects to offer and 
those it may offer if the need arises. 

FRCPC20 l3JIJ1-2 

(B) Time for Pretrial Disclosures; Objections. Unless 
the court orders otherwise, these disclosures must be 
made at least 30 days before trial. Within 14 days after 
they are made, unless the court sets a different time, a 
party may serve and promptly file a list of the following 
objections: any objections to the use under Rule 32(a) of 
a deposition designated by another party under Rule 
26(a)(3)(A)(ii); and any objection, together with the 
grounds for it, that may be made to the admissibility of 
materials identified under Rule 26(a)(3)(A){iii). An 
objection not so made-except for one under Federal 
Rule of Evidence 402 or 403-is waived unless excused 
by the court for good cause. 

(4) Form of Disclosures. Unless the court orders 
otherwise, all disclosures under Rule 26{a) must be in 
writing, signed, and served. 

(b) DISCOVERY SCOPE AND UMITS. 
(1) Scope in General. Unless otherwise limited by court 
order, the scope of discovery is as follows: Parties may 
obtain discovery_ regarding any nonprivileged matter 
that is relevant to any party's claim or defense­
including the existence, description, nature, custody, 
condition, and location of any documents or other 
tangible things and the identity and location of persons 
who know of any discoverable matter. For good cause, 
the court may order discovery of any matter relevant to 
the subject matter involved in the action. Relevant 
information need not be admissible at the trial if the 
discovery appears reasonably calculated to lead to the 
discovery of admissible evidence. All discovery is subject 
to the limitations imposed by Rule 26(b)(2)(C). 

(2) Limitations on Frequency and Extent. 
(A) When Permitted. By order, the court may alter the 
limits in these rules on the number of depositions and 
interrogatories or on the length of depositions under 
Rule 30. By order or local rule, the court may also limit 
the number of requests under Rule 36. 

(B) Specific Limitations on Electronically Stored 
Information. A party need not provide discovery of 
electronically stored information from sources that the 
party identifies as not reasonably accessible because of 
undue burden or cost. On motion to compel discovery 
or for a protective order, the party from whom discovery 
is sought must show that the information is not 
reasonably accessible because of undue burden or cost. 
If that showing is made, the court may nonetheless 
order discovery from such sources if the requesting 

~. 

~ 
! 
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party shows good cause, considering the limitations of 
Rule 26(b)(2)(C}. The court may specify conditions for 
the discovery. 

(C) When Required. On motion or on its own, the court 
must limit the frequency or extent of discovery 
otherwise allowed by these rules or by local rule if it 
determines that: (i) the discovery sought is unreasonably 
cumulative or duplicative, or can be obtained from some 
other source that is more convenient, less burdensome, 
or less expensive; (ii) the party seeking discovery has 
had ample opportunity to obtain the information by 
discovery in the action; or (iii) the burden or expense of 
the proposed discovery outweighs its likely benefit, 
considering the needs of the case, the amount in 
controversy, the parties' resources, the importance of 
the issues at stake in the action, and the importance of 
the discovery in resolving the issues. 

(3) Trial Preparation: Materials. 
(A) Documents and Tangible Things. Ordinarily, a 
party may not discover documents and tangible things 
that are prepared in anticipation of litigation or for trial 
by or for another party or its representative (including 
the other party's attorney, consultant, surety, 
indemnitor, insurer, or agent). But, subject to Rule 
26(b)(4), those materials may be discovered if: (i) they 
are otherwise discoverable under Rule 26(b)(l); and (ii) 
the party shows that it has substantial need for the 
materials to prepare its case and cannot, without undue 
hardship, obtain their substantial equivalent by other 
means. 

(B) Protection Against Disclosure. If the court orders 
discovery of those materials, it must protect against 
disclosure of the mental impressions, conclusions, 
opinions, or legal theories of a party's attorney or other 
representative concerning the litigation. 

(C) Previous Statement. Any party or other person 
may, on request and without the required showing, 
obtain the person's own previous statement about the 
action or its subject matter. If the request is refused, the 
person may move for a court order, and Rule 37(a)(S) 
applies to the award of expenses. A previous statement 
is either. (i) a written statement that the person has 
signed or otherwise adopted or approved; or (ii) a 
contemporaneous stenographic, mechanical, electrical, 
or other recording-or a transcription of it-that recites 
substantially verbatim the person's oral statement. 

(4) Trial Preparation: Experts. 
(A) Deposition of an Expert Who May Testify. A party 
may depose any person who has been identified as an 
expert whose opinions may be presented at trial. If Rule 
26(a)(2)(B) requires a report from the expert, the 
deposition may be conducted only after the report is 
provided. 

(B) Trial-Preparation Protection for Draft Reports or 
Disclosures. Rules 26(b)(3)(A) and (B) protect drafts of 
any report or disclosure required under Rule 26(a)(2), 
regardless of the form in which the draft is recorded. 

(C) Trial-Preparation Protection for Communications 
Between 
a Party's Attorney and Expert Witnesses. Rules 
26(b)(3)(A) and (B) protect communications between the 
party's attorney and any witness required to provide a 
report under Rule 26(a)(2)(B), regardless of the form of 
the communications, except to the extent that the 
communications: (i) relate to compensation for the 
expert's study or testimony; (ii) identify facts or data that 
the party's attorney provided and that the expert 
considered in forming the opinions to be expressed; or 
(iii) identify assumptions that the party's attorney 
provided and that the expert relied on in forming the 
opinions to be expressed. 

(D) Expert Employed Only for Trial Preparation. 
Ordinarily, a party may not, by interrogatories or . 
deposition, discover facts known or opinions held by an 
expert who has been retained or specially employed by 
another party in anticipation of litigation or to prepare 
for trial and who is not expected to be called as a 
witness at trial. But a party may do so only: (i} as 
provided in Rule 35(b); or (ii) on showing exceptional 
circumstances under which it is impracticable for the 
party to obtain facts or opinions on the same subject by 
other means. 

(E) Payment. Unless manifest injustice would result, the 
court must require that the party seeking discovery: (i) 
pay the expert a reasonable fee for time spent in 
responding to discovery under Rule 26(b)(4)(A) or (D); 
and (ii) for discovery under (D), also pay the other party 
a fair portion of the fees and expenses it reasonably 
incurred in obtaining the expert's facts and opinions. 
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(5) Claiming Privilege or Protecting Trial-Preparation 
Materials. 
(A) Information Withheld. When a party withholds 
information otherwise discoverable by claiming that the 
information is privileged or subject to protection as trial­
preparation material, the party must (i} expressly make 
th~ claim; and (ii} describe the nature of the documents, 
communications, or tangible things not produced or 
disclosed- and do so in a manner that, without 
revealing information itself privileged or protected, will 
enable other parties to assess the claim. 

(B) Information Produced. If information produced in 
discovery is subject to a claim of privilege or of 
protection as trial-preparation material, the party 
making the claim may notify any party that received the 
information of the claim and the basis for it After being 
notified, a party must promptly return, sequester, or 
destroy the specified information and any copies it has; 
must not use or disclose the information until the claim 
is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being 
notified; and may promptly present the information to 
the court under seal for a determination of the claim. 
The producing party must preserve the information until 
the claim is resolved. 

(c) PROTECTIVE ORDERS. 
(1) In General. A party or any person from whom 
discovery is sought may move for a protective order in 
the court where the action is pending-or as an 
alternative on matters relating to a deposition, in the 
court for the district where the deposition will be taken. 
The motion must include a certification that the movant 
has in good faith conferred or attempted to confer with 
other affected parties in an effort to resolve the dispute 
without court action. The court may, for good cause, 
issue an order to protect a party or person from 
annoyance, embarrassment, oppression, or undue 
burden or expense, including one or more of the 
following: 

(A} forbidding the disclosure or discovery; 

(B) specifying terms, including time and place, for the 
disclosure or discovery; 

(C) prescribing a discovery method other than the one 
selected by the party seeking discovery; 
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(D) forbidding inquiry into certain matters, or limiting 
the scope of disclosure or discovery to certain matters; 

(E) designating the persons who may be present while 
the discovery is conducted; 

(F) requiring that a deposition be sealed and opened 
only on court order; 

(G) requiring that a trade secret or other confidential 
research, development, or commercial information not 
be revealed or be revealed only in a specified way; and 

(H) requiring that the parties simultaneously file 
specified documents or information in sealed envelopes, 
to be opened as the court directs. 

(2) Ordering Discovery. If a motion for a protective 
order is wholly or partly denied, the court may, on just 
terms, order that any party or person provide or permit 
discovery. 

(3) Awarding Expenses. Rule 37(a}(S} applies to the 
award of expenses. 

(d) TIMING AND SEQUENCE OF DISCOVERY. 
(1) Timing. A party may not seek discovery from any 
source before the parties have conferred as required by 
Rule 26(f), except in a proceeding exempted from initial 
disclosure under Rule 26(a}(l}(B}, or when authorized by 
these rules, by stipulation, or by court order. 

(2) Sequence. Unless, on motion, the court orders 
otherwise for the parties' and witnesses' convenience 
and in the interests of justice: (A) methods of discovery 
may be used in any sequence; And (B) discovery by one 
party does not require any other party to delay its 
discovery. 

(e) SUPPLEMENTING DISCLOSURES AND 
RESPONSES. 
(1) In General. A party who has made a disclosure 
under Rule 26(a}-or who has responded to an 
interrogatory, request for production, or request for 
admission-must supplement or correct its disclosure or 
response: 

(A} in a timely manner if the party learns that in some 
material respect the disclosure or response is 
incomplete or incorrect, and if the additional or 
corrective information has not otherwise been made 

,..., 
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known to the qther parties during the discovery process 
or in writing; or 

(B) as ordered by the court. 

(2) Expert Witness. For an expert whose report must be . 
disclosed under Rule 26(a)(2)(B), the party's duty to 
supplement extends both to information included in the 
report and to information given during the expert's 
deposition. Any additions or changes to this information 
must be disclosed by the time the party's pretrial 
disclosures under Rule 26(a)(3) are due. 

(f) CONFERENCE OF THE PARTIES; PLA~NING FOR 
DISCOVERY. 
(1) Conference Timing. Except in a proceeding 
exempted from initial disclosure under Rule 26(a)(1)(B) 
or when the court orders otherwise, the parties must 
confer as soon as practicable- and in any event at least 
21 days before a scheduling conference is to be held or 
a scheduling order is due under 
Rule 16(b). 

(2) Conference Content; Parties' Responsibilities. In 
conferring, the parties must consider the nature and 
basis of their claims and defenses and the possibilities 
for promptly settling or resolving the case; make or 
arrange for the disclosures required by Rule 26(a)(1); 
discuss any issues about preserving discoverable 
information; and develop a proposed discovery plan. 
The attorneys of record and all unrepresented parties 
that have appeared in the case are jointly responsible 
for arranging the conference, for attempting in good 
faith to agree on the proposed discovery plan, and for 
submitting to the court within 14 days after the 
conference a written report outlining the plan. The court 
may order the parties or attorneys to attend the 
conference in person. 

(3) Discovery Plan. A discovery plan must state the 
parties' views and proposals on: 

(A) what changes should he made in the timing, form, or 
requirement for disclosures under Rule 26(a), including a 
statement of when initial disclosures were made or will 
be made; 

(B) the subjects on which discovery may be needed, 
when discovery should be completed, and whether 
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discovery should be conducted in phases or be limited 
to or focused on particular issues; 

(0 any issues about disclosure or discovery of 
electronically stored information, including the form or 
forms in which it should be produced; 

(D) any issues about claims of privilege or of protection 
as trial-preparation materials, including-if the parties 
agree on a procedure to assert these claims after 
production- whether to ask the court to include their 
agreement 
in an order; 

(E) what changes should be made in the limitations on 
discovery imposed under these rules or by local rule, 
and what other limitations should be imposed; and 

(f) any other orders that the court should issue under 
Rule 26(c) or under Rule 16(b) and (c). 

(4) Expedited Schedule. If necess!iry to comply with its 
expedited schedule for Rule 16(b) conferences, a court 
may by local rule: (A) require the parties' conference to 
occur less than 21 days before the scheduling 
conference is held or a scheduling order is due under 
Rule 16(b); and (B) require the written report outlining 
the discovery plan to be filed less than 14 days after the 
parties' conference, or excuse the parties from 
submitting a written report and permit them to report 
orally on their discovery plan at the Rule 16(b). 
conference. 

(g) SIGNING DISCLOSURES AND DISCOVERY 
REQUESTS, RESPONSES, 
AND OBJECTIONS. 
(1) Signature Required; Effect of Signature. Every 
disclosure under Rule 26(a)(1) or (a)(3) and every 
discovery request, response, or objection must be 
signed by at least one attorney of record in the 
attorney's own name-or by the party personally, if 
unrepresented-and must state the signer's address, 
email address, and telephone number. By signing, an 
attorney or party certifies that to the best of the 
person's knowledge, information, and belief formed 
after a reasonable inquiry: 

(A) with respect to a disclosure, it is complete and 
correct as of the time it is made; and 
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(B) with respect to a discovery request, response, or 
objection, it is: (i) consistent with these rules and 
warranted by existing law or by a nonfrivolous argument 
for extending, modifying, or reversing existing law, or for 
establishing new law; (ii) not interposed for any 
improper purpose, such as to harass, cause unnecessary 
delay, or needlessly increase the cost of litigation; and 
(iii) neither unreasonable nor unduly burdensome or 
expensive, considering the needs of the case, prior 
discovery in the case, the amount in controversy, and 
the importance of the issues at stake in the action. 

(2) Failure to Sign. Other parties have no duty to act 
on an unsigned disclosure, request, response, or 
objection until it is signed, and the court must strike it 
unless a signature is promptly supplied after the 
omission is called to the attorney's or party's attention. 

(3) Sanction for Improper Certification. If a 
certification violates this rule without substantial 
justification, the court, on motion or on its own, must 
impose an appropriate sanction on the signer, the party 
on whose behalf the signer was acting, or both. The 
sanction may include an order to pay the reasonable 
expenses, including attorney's fees, caused by the 
violation. 

Rule 27. Depositions to Perpetuate Testimony 
(a) BEFORE AN ACTION IS FILED. 
(1) Petition. A person who wants to perpetuate 
testimony about any matter cognizable in a United 
States court may file a verified petition in the district 
court for the district where any expected adverse party 
resides. The petition must ask for an order authorizing 
the petitioner to depose the named persons in order to 
perpetuate their testimony. The petition must be titled 
in the petitioner's name and must show: 

(A) that the petitioner expects to be a party to an action 
cognizable in a United States court but cannot presently 
bring it or cause it to be brought; 

(B) the. subject matter of the expected action and the 
petitioner's interest; 

(C) the facts that the petitioner wants to establish by the 
proposed testimony and the reasons to perpetuate it; 
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(D) the names or a description of the persons whom the 
petitioner expects to be adverse parties and their 
addresses, so far as known; and 

(E) the name, address, and expected substance of the 
testimony of each deponent. 

(2) Notice and Service. At least 21 days before the 
hearing date, the petitioner must serve each expected 
adverse party with a copy of the petition and a notice 
stating the time and place of the hearing. The notice 
may be served either inside or outside the district or 
state in the manner provided in Rule 4. If that service 
cannot be made with reasonable diligence on an 
expected adverse party, the court may order service by 
publication or otherwise. The court must appoint an 
attorney to represent persons not served in the manner 
provided in Rule 4 and to cross-examine the deponent if 
an unserved person is not otherwise represented. If any 
expected adverse party is a minor or is incompetent, 
Rule 17(c) applies. 

(3) Order and Examination. If satisfied that 
· perpetuating the testimony may prevent a failure or 

delay of justice, the court must issue an order that 
designates or describes the persons whose depositions 
may be taken, specifies the subject matter of the 
examinations, and states whether the depositions will be 
taken orally or by written interrogatories. The 
depositions may then be taken under these rules, and 
the court may issue orders like those authorized by 
Rules 34 and 35. A reference in these rules to the court 
where an action is pending means, for purposes of this 
rule, the court where the petition for the deposition was 
filed. 

(4) Using the Deposition. A deposition to perpetuate 
testimony may be used under Rule 32(a) in any later­
filed district court action involving the same subject 
matter if the deposition either was taken under these 
rules or, although not so taken, would be admissible in 
evidence in the courts of the state where it was taken. 

(b) PENDING APPEAL 
(1) In General. The court where a judgment has been 
rendered may, if an appeal has been taken or may still 
be taken, permit a party to depose witnesses to 
perpetuate th~ir testimony for use in the event of 
further proceedings in that court. 

.,, 
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(2) Motion. The party who wants to perpetuate 
testimony may move for leave to take the depositions, 
on the same notice and service as if the action were 
pending i~ the district court. The motion must show: (A) 
the name, address, and expected substance of the 
testimony of each deponent; and (B) the reasons for 
perpetuating the testimony. 

(3) Court Order. If the court finds that perpetuating the 
testimony may prevent a failure or delay of justice, the 
court may permit the depositions to be taken and may 
issue orders like those authorized by Rules 34 and 35. 
The depositions may be taken and used as any other 
deposition taken in a pending district-court action. 

(c) PERPETUATION BY AN ACTION. This rule does not 
limit a court's power to entertain an action to 
perpetuate testimony. 

Rule 28. Persons Before Whom Depositions May Be 
Taken 
(a) WITHIN THE UNITED STATES. 
(1) In General. Within the United States or a territory or 
insular possession subject to United States jurisdiction, a 
deposition must be taken before: 

(A) an officer authorized to administer oaths either by 
federal law or by the law in the place of examination; or 
(B) a person appointed by the court where the action is 
pending to administer oaths and take testimony. 

(2) Definition of "Officer." The term "officer" in Rules 
30, 31, and 32 includes a person appointed by the court 
under this rule or designated by the parties under Rule 
29(a). 

(b) IN A FOREIGN COUNTRY. 
(1) In General. A deposition may be taken in a foreign 
country: (A) under an applicable treaty or convention; (B) 
under a letter of request, whether or not captioned a 
"letter rogatory"; (C) on notice, before a person 
authorized to administer oaths either by federal law or 
by the law in the place of examination; or {D) before a 
person commissioned by the court to administer any 
necessary oath and take testimony. 

(2) Issuing a Letter of Request or a Commission. A 
letter of request, a commission, or both may be issued: 
(A) on appropriate terms after an application and notice 
of it; and {B) without a showing that taking the 
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deposition in another manner is impracticable or 
inconvenient. 

(3) Form of a Request, Notice. or Commission. When 
a letter of request or any other device is used according 
to a treaty or convention, it must be captioned in the 
form prescribed by that treaty or convention. A letter of 
request may be addressed 'To the Appropriate 
Authority in [name of country]." A deposition notice or a 
commission must designate by name or descriptive title 
the person before whom the deposition is to be taken. 

(4) Letter of Request-Admitting Evidence. Evidence 
obtained in response to a letter of request need not be 
excluded merely because it is not a verbatim transcript, 
because the testimony was not taken under oath, or 
because of any similar departure from the requirements 
for depositions taken within the United States. 

(c) DISQUAURCATION. A deposition must not be 
taken before a person who is any party's relative, 
employee, or attorney; who is related to or employed by 
any party's attorney; or who is financially interested in 
the action. 

Rule 29. Stipulations About Discovery Procedure 
Unless the court orders otherwise, the parties may 
stipulate that {a) a deposition may be taken before any 
person, at any time or place, on any notice, and in the 
manner specified-in which event it may be used in the 
same way as any other deposition; and (b) other 
procedures governing or limiting discovery be 
modified- but a stipulation extending the time for any 
form of discovery must have court approval if it would 
interfere with the time set for completing discovery, for 
hearing a motion, or for trial. 

Rule 30. Depositions by Oral Examination 
(a) WHEN A DEPOSmON MAY BE TAKEN. 
(1) Without Leave. A party may, by oral questions, 
depose any person, including a party, without leave of 
court except as provided in Rule 30{a){2). The 
deponent's attendance may be compelled by subpoena 
under Rule 45. 

(2) With Leave. A party must obtain leave of court, and 
the court must grant leave to the extent consistent with 
Rule 26(b){2): 

(A) if the parties have not stipulated to the deposition 
and: (i) the deposition would result in more than 10 
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depositions being taken under this rule or Rule 31 by 
the plaintiffs, or by the defendants, or by the third-party 
defendants; (ii) the deponent has already been deposed 
in the case; or (iii) the party seeks to take the deposition 
before the time specified in Rule 26(d), unless the party 
certifies in the notice, with supporting facts, that the 
deponent is expected to leave the United States and be 
unavailable for examination in this country after that 
time; or 

(B) if the deponent is confined in prison. 

(b) NOTICE OF THE DEPOSffiON; OTHER FORMAL 
REQUIREMENTS. 
(1) Notice in General. A party who wants to depose a 
person by oral questions must give reasonable written 
notice to every other party. The notice must state the 
time and place of the deposition and, if known, the 
deponent's name and address. If the name is unknown, 
the notice must provide a general description sufficient 
to identify the person or the particular class or group to 
which the person belongs. 

(2) Producing Documents. If a subpoena duces tecum 
is to be served on the deponent, the materials 
designated for production, as set out in the subpoena, 
must be listed in the notice or in an attachment The 
notice to a party deponent may be accompanied by a 
request under Rule 34 to produce documents and 
tangible things at the deposition. 

(3) Method of Recording. 
(A) Method Stated in the Notice. The party who 
notices the deposition must state in the notice the 
method for recording the testimony. Unless the court 
orders otherwise, testimony may be recorded by audio, 
audiovisual, or stenographic means. The noticing party 
bears the recording costs. Any party may arrange to 
transcribe a deposition. 

(B) Additional Method. With prior notice to the 
deponent and other parties, any party may designate 
another method for recording the testimony in addition 
to that specified in the original notice. That party bears 
the expense of the additional record or transcript unless 
the court orders otherwise. 

(4) By Remote Means. The parties may stipulate-or 
the court may on motion order-that a deposition be 
taken by telephone or other remote means. For the 
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purpose of this rule and Rules 28(a), 37(a)(2), and 
37(b)(l), the deposition takes place where the deponent 
answers the questions. 

(5) Officer's Duties. 
(A) Before the Deposition. Unless the parties stipulate 
otherwise, a deposition must be conducted before an 
officer appointed or designated under Rule 28. The 
officer must begin the deposition with an on-the-record 
statement that includes: (i) the officer's name and 
business address; (ii) the date, time, and place of the 
deposition; (iii) the deponent's name; (iv) the officer's 
administration of the oath or affirmation to the 
deponent; and (v) the identity of all persons present. 

(B) Conducting the Deposition; Avoiding Distortion. 
If the deposition is recorded nonstenographically, the 
officer must repeat the items in Rule 30(b)(S)(A)(i)-(iii) at 
the beginning of each unit of the recording medium. 
The deponent's and attorneys' appearance or demeanor 
must not be distorted through recording techniques. 

(C) After the Deposition. At the end of a deposition, 
the officer must state on the record that the deposition 
is complete and must set out any stipulations made by 
the attorneys about custody of the transcript or 
recording and of the exhibits, or about any other 
pertinent matters. 

(6) Notice or Subpoena Directed to an Organization. 
In its notice or subpoena, a party may name as the 
deponent a public or private corporation, a partnership, 
an association, a governmental agency, or other entity 
and must describe with reasonable particularity the 
matters for examination. The named organization must 
then designate one or more officers, directors, or 
managing agents, or designate other persons who 
consent to testify on its behalf; and it may set out the 
matters on which each person designated will testify. A 
subpoena must advise a nonparty organization of its 
duty to make this designation. The persons designated 
must testify about information known or reasonably 
available to the organization. This paragraph (6) does 
not preclude a deposition by any other procedure 
allowed by these rules. 

(c) EXAMINATION AND CROSS-EXAMINATION; 
RECORD OF THE EXAMINATION; OBJECTIONS; 
WRITTEN QUESTIONS. 
(1) Examination and Cross-Examination. The 
examination and cross-examination of a deponent 

.~ 

AILA Doc. No. 17013132. (Posted 1/31/17)



-

,..., 

Jl-91FRCP(20 13) 

(FRCP 30 Cont} 
proceed as they would at trial under the Federal Rules of 
Evidence, except Rules 103 and 615. After putting the 
deponent under oath or affirmation, the officer must 
record the testimony by the method designated under 
Rule 30(b)(3)(A). The testimony must be recorded by the 
officer personally or by a person acting in the presence 
and under the direction of the officer. 

(2} Objections. An objection at the time of the 
examination- whether to evidence, to a party's 
conduct, to the officer's qualifications, to the manner of 
taking the deposition, or to any other aspect of the 
deposition-must be noted on the record, but the 
examination still.proceeds; the testimony is taken 
subject to any objection. An objection must be stated 
concisely in a nonargumentative and nonsuggestive 
manner. A person may instruct a deponent not to 
answer only when necessary to preserve a privilege, to 
enforce a limitation ordered by the court, or to present a 
motion under Rule 30(d)(3). 

(3} Participating Through Written Questions. Instead 
of participating in the oral examination, a party may 
serve written questions in a sealed envelope on the 
party noticing the deposition, who must deliver them to 
the officer. The officer must ask the deponent those 
questions and record the answers verbatim. 

(d) DURATION; SANCTION; MOTION TO TERMINATE 
ORUMIT. 
(1} Duration. Unless otherwise stipulated or ordered by 
the court, a deposition is limited to 1 day of 7 hours. The 
court must allow additional time consistent with Rule 
26(b)(2) if needed to fairly examine the deponent or if 
the deponent, another person; or any other 
circumstance impedes or delays the examination. 

(2) Sanction. The court may impose an appropriate 
sanction-including the reasonable expenses and 
attorney's fees incurred by any party-on a person who 
impedes, delays, or frustrates the fair examination of the 
deponent. 

(3} Motion to Terminate or Umit. 
(A) Grounds. At any time during a deposition, the 
deponent or a party may move to terminate or limit it 
on the ground that it is being conducted· in bad faith or 
in a manner that unreasonably annoys, embarrasses, or 
oppresses the deponent or party. The motion may be 
filed in the court where the action is pending or the 
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deposition is being taken. If the objecting deponent or 
party so demands, the deposition must be suspended 
for the time necessary to obtain an order. 

(B) Order. The court may order that the deposition be 
terminated or may limit its scope and manner as 
provided in Rule 26(c). If terminated, the deposition may 
be resumed only. by order of the court where the action 
is pending. 

(C) Award of Expenses. Rule 37(a)(5) applies to the 
award of expenses. 

(e) REVIEW BY THE WITNESS; CHANGES. 
(1) Review; Statement of Changes. On request by the 
deponent or a party before the deposition is completed, 
the deponent must be allowed 30 days after being 
_notified by the officer that the transcript or recording is 
available in which: (A) to review the transcript or 
recording; and (B) if there are changes in form or 
substance, to sign a statement listing the changes and 
the reasons for making them. 

(2) Changes Indicated in the Officer's Certificate. The 
officer must note in the certificate prescribed by Rule 
30(f)(1) whether a review was requested and, if so, must 
attach any changes the deponent makes during the 30-
day period. 

(f) CERTIFICATION AND DEUVERY; EXHIBITS; COPIES 
OF THE TRANSCRIPT OR RECORDING; FlUNG. 
(1) Certification and Delivery. The officer must certify 
in writing that the witness was duly sworn and that the 
deposition accurately records the witness's testimony. 
The certificate must accompany the record of the 
deposition. Unless the court orders otherwise, the officer 
must seal the deposition in an envelope or package 
bearing the title of the action and marked "Deposition 
of [witness's name)" and must promptly send it to the 
attorney who arranged for the transcript or recording. 
The attorney must store it under conditions that will 
protect it against loss, destruction, tampering, or 
deterioration. 

(2} Documents and Tangible Things. 
(A) Originals and Copies. Documents and tangible 
things produced for inspection during a deposition 
must, on a party's request, be marked for identification 
and attached to the deposition. Any party may inspect 
and copy them. But if the person who produced them 
wants to keep the originals, the person may: (i) offer 
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copies to be marked, attached to the deposition, and 
then used as originals-after giving all parties a fair 
opportunity to verify the copies by comparing them with 
the originals; or (ii) give all parties a fair opportunity to 
inspect and copy the originals after they are marked-in 
which event the originals may be used as if attached to 
the deposition. 

(B) Order Regarding the Originals. Any party may 
move for an order that the originals be attached to the 
deposition pending final disposition of the case. 

(3) Copies of the Transcript or Recording. Unless 
otherwise stipulated or ordered by the court, the officer 
must retain the stenographic notes of a deposition 
taken stenographically or a copy of the recording of a 
deposition taken by another method. When paid 
reasonable charges, the officer must furnish a copy of 
the transcript or recording to any party or the deponent. 

(4) Notice of Filing. A party who files the deposition 
must promptly notify all other parties of the filing. 

(g) FAILURE TO ATTEND A DEPOSMON OR SERVE A 
SUBPOENA; EXPENSES. 
A party who, expecting a deposition to be taken, attends 
in person or by an attorney may recover reasonable 
expenses for attending, including attorney's fees, if the 
noticing party failed to: (1) attend and proceed with the 
deposition; or (2) serve a subpoena on ~ nonparty 
deponent, who consequently did not attend. 

Rule 31. Depositions by Written Questions 
(a) WHEN A DEPOSMON MAY BE TAKEN. 
(1) Without Leave. A party may, by written questions, 
depose any person, including a party, without leave of 
court except as provided in Rule 31(a)(2). The 
deponent's attendance may be compelled by subpoena 
under Rule 45. 

(2) With Leave. A party must obtain leave of court, and 
the court must grant leave to the extent consistent with 
Rule 26(b)(2): 

(A) if the parties have not stipulated to the deposition 
and: (i) the deposition would result in more than 10 
depositions being taken under this rule or Rule 30 by 
the plaintiffs, or by the defendants, or by the third-party 
defendants; (ii) the deponent has already been deposed 
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in the case; or (iii) the party seeks"to take a deposition 
before the time specified in Rule 26(d); or 

(B) if the deponent is confined in prison. 

(3) Service; Required Notice. A party who wants to 
depose a person by written questions must serve them 
on every other party, with a notice stating, if known, the 
deponent's name and address. If the name is unknown, 
the notice must provide a general description sufficient 
to identify the person or the particular class or group to 
which the person belongs. The notice must also state 
the name or descriptive title and the address of the 
officer before whom the deposition will be taken. 

(4) Questions Directed to an Organization. A public or 
private corporation, a partnership, an association, or a 
governmental agency may be deposed by written 
questions in accordance with Rule 30(b)(6). 

(5) Questions from Other Parties. Any questions to the 
deponent from other parties must be served on all 
parties as follows: cross-questions, within 14 days after 
being served with the notice and direct questions; 
redirect questions, within 7 days after being served with 
cross-questions; and recross-questions, within 7 days 
after being served with redirect questions. The court 
may, for good cause, extend or shorten these times. 

(b) DEUVERY TO THE OFRCER; OFRCER'S DUTIES. 
The party who noticed the deposition must deliver to 
the officer a copy of all the questions served and of the 
notice. The officer must promptly proceed in the 
manner provided in Rule 30(c), (e), and (f) to: (1) take the 

. deponent's testimony in response to the questions; (2) 
prepare and certify the deposition; and (3) send it to the 
party, attaching a copy of the questions and of the 
notice. 

(c) NOTICE OF COMPLETION OR RUNG. 
(1) Completion. The party who noticed the deposition 
must notify all other parties when it is completed. (2) 
Filing. A party who files the deposition must promptly 
notify all other parties of the filing. 

Rule 32. Using Depositions in Court Proceedings 
(a) USING DEPOSMONS. 
(1) In General. At a hearing or trial, all or part of a 
deposition may be used against a party on these 
conditions: 
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(A) the party was present or represented at the taking of 
the deposition or had reasonable notice of it; 

(B) it is used to the extent it would be admissible under 
the Federal Rules of Evidence if the depon~nt were 
present and testifying; and 

(0 the use is allowed by Rule 32(a)(2) through (8). 

(2) Impeachment and Other Uses. Any party may use a 
deposition to contradict or impeach the testimony given 
by the deponent as a witness, or for any other purpose 
allowed by the Federal Rules of Evidence. 

(3) Deposition of Party, Agent, or Designee. An 
adverse party may use for any purpose the deposition of 
a party or anyone who, wherT deposed, was the party's 
officer, director, managing agent, or designee under 
Rule 30(b)(6) or 31(a)(4). 

(4) Unavailable Witness. A party may use for any 
purpose the deposition of a witness, whether or not a 
party, if the court finds: 

(A) that the witness is dead; 

(B) that the witness is more than 100 miles from the 
place of hearing or trial or is outside the United States, 
unless it appears that the witness's absence was 
procured by the party offering the depo~ition; 

(Q that the witness cannot attend or testify because of 
age, illness, infirmity, or imprisonment; 

(D) that the party offering the deposition could not 
procure the witness's attendance by subpoena; or 

(E) on motion and notice, that exceptional circumstances 
make it desirable-in the interest of justice and with due 
regard to the importance of live testimony in open 
court-to permit the deposition to be used. 

(5) Umitations on Use. 
(A) Deposition Taken on Short Notice. A deposition 
must not be used against a party who, having received 
less than 14 days' notice of the deposition, promptly 
moved for a protective order under Rule 26(c)(1)(8) 
requesting that it not be taken or be taken at a different 
time or place-and this motion was still pending when 
the deposition was taken. 
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(B) Unavailable Deponent; Party Could Not Obtain 
an Attorney. 
A deposition taken without leave of court under the 
unavailability provision of Rule 30(a)(2)(A)(iii) must not 
be used against a party who shows that, when served 
with the notice, it could not, despite diligent efforts, 
obtain an attorney to represent it at the deposition. 

(6) Using Part of a Deposition. If a party offers in 
evidence only part of a deposition, an adverse party may 
require the offeror to introduce other parts that in 
fairness should be considered with the part introduced, 
and any party may itself introduce any other parts. 

(7) Substituting a Party. Substituting a party under 
Rule 25 does not affect the right to use a deposition 

· previously taken. 

(8) Deposition Taken in an Earlier Action. A 
deposition lawfully taken and, if required, filed in any 
federal- or state-court action may be used in a later 
action involving the same subject matter between the 
same parties, or their representatives or successors in 
interest, to the same extent as if taken in the later 
action. A deposition previously taken may also be used 
as allowed by the Federal Rules of Evidence. 

(b) OBJECTIONS TO ADMISSIBILITY. Subject to Rules 
28(b) and 32(d)(3), an objection may be made at a 
hearing or trial to the admission of any deposition 
testimony that would be inadmissible if the witness were 
present and testifying. 

(c) FORM OF PRESENTATION. Unless the court orders 
otherwise, a party must provide a transcript of any 
deposition testimony the party offers, but may provide 
the court with the testimony in nontranscript form as 
well. On any party's request, deposition testimony 
offered in a jury trial for any purpose other than 
impeachment must be presented in nontranscript form, 
if available, unless the court for good cause orders 
otherwise. 

(d) WAIVER OF OBJECTIONS. 
(1) To the Notice. An objection to an error or 
irregularity in a deposition notice is waived unless 
promptly served in writing on the party giving the 
notice. 
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(2) To the Officer's Qualification. An objection based 
on disqualification of the officer before whom a 
deposition is to be taken is waived if not made: (A) 
before the deposition begins; or (B) promptly after the 
basis for disqualification becomes known or, with 
reasonable diligence, c;ould have been known. 

(3) To the Taking of the Deposition. 
(A) Objection to Competence, Relevance, or 
Materiality. An objection to a deponent's 
competence-or to the competence, relevance, or 
materiality of testimony-is not waived by a failure to 
make the objection before or during the deposition, 
unless the ground for it might have been corrected at 
that time. 

(B) Objection to an Error or Irregularity. An objection 
to an error or irregularity at an oral examination is 
waived if: (i) it relates to the manner of taking the 
deposition, the form of a question or answer, the oath 
or affirmation, a party's conduct, or other matters that 
might have been corrected at that time; and (ii) it is not 
timely made during the deposition. 

(C) Objection to a Written Question. An objection to 
the form of a written question under Rule 31 is waived if 
not served in writing on the party submitting the 
question within the time for serving responsive 
questions or, if the question is a recross-question, within 
7 days after being served with it. 

(4) To Completing and Returning the Deposition. An 
objection to how the officer transcribed the testimony­
or prepared, signed, certified, sealed, endorsed, sent, or 
otherwise dealt with the deposition-is waived unless a 
motion to suppress is made promptly after the error or 
irregularity becomes known or, with reasonable 
diligence, could have been known. 

Rule 37. Failure to Make Disclosures or to Cooperate 
in Discovery; Sanctions 
(a) MOTION FOR AN ORDER COMPELUNG 
DISCLOSURE OR DISCOVERY. 
(1) In General. On notice to other parties and all 
affected persons, a party may move for an order 
compelling disclosure or discovery. The motion must 
include a certification that the movant has in good faith 
conferred or attempted to confer with the person or 
party failing to make disclosure or discovery in an effort 
to obtain it without court action. 
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(2) Appropriate Court. A motion for an order to a party 
must be made in the court where the action is pending. 
A motion for an order to a nonparty must be made in 
the court where the discovery is or will be taken. 

(3) Specific Motions. 
(A) To Compel Disclosure. If a party fails to make a 
disclosure required by Rule 26(a), any other party may 
move to compel disclosure and for appropriate 
sanctions. 

(B) To Compel a Discovery Response. A party seeking 
discovery may move for an order compelling an answer, 
designation, production, or inspection. This motion may 
be made if: (i) a deponent fails to answer a question 
asked under 
Rule 30 or 31; (ii) a corporation or other entity fails to 
make a designation under Rule 30(b)(6) or 31(a)(4); (iii) a 
party fails to answer an interrogatory submitted under 
Rule 33; or (iv) a party fails to respond that inspection 
will be permitted-or fails to permit inspection-as 
requested under Rule 34. 

(C) Related to a Deposition. When taking an oral 
deposition, the party asking a question may complete or 
adjourn the examination before moving for an order. 

(4) Evasive or Incomplete Disclosure, Answer, or 
Response. For purposes of this subdivision (a), an 
evasive or incomplete disclosure, answer, or response 
must be treated as a failure to disclose, answer, or 
respond. 

(5) Payment of Expenses; Protective Orders. 
(A) If the Motion Is Granted (or Disclosure or 
Discovery Is Provided After Filing). If the motion is 
granted-or if the disclosure or requested discovery is 
provided after the motion was filed-the court must, 
after giving an opportunity to be heard, require the 
party or deponent whose conduct necessitated the 
motion, the party or attorney advising that conduct, or 
both to pay the movant's reasonable expenses incurred 
in making the motion, including attorney's fees. But the 
court must not order this payment if: (i) the movant filed 
the motion before attempting. in good faith to obtain 
the disclosure or discovery without court action; (ii) the 
opposing party's nondisclosure, response, or objection 
was substantially justified; or (iii) other circumstances 
make an award of expenses unjust. 

AILA Doc. No. 17013132. (Posted 1/31/17)



-
-

-· 

-

Jl - 131 F R C P ( 2 0 I 3 ) 

(FRCP 37 Cont) 
(B) If the Motion Is Denied. If the motion is denied, 
the court may issue any protective order authorized 
under Rule 26(c) and must, after giving an opportunity 
to be heard, require the movant, the attorney filing the 
motion, or both to pay the party or deponent who 
opposed the motion its reasonable expenses incurred in 
opposing the motion, including attorney's fees. But the 
court must not order this payment if the motion was 
substantially justified or other circumstances make an 
award of expenses unjust 

(C) If the Motion Is Granted in Part and Denied in 
Part. If the motion is granted in part and denied in part, 
the court may issue any protective order authorized 
under Rule 26(c) and may, after giving an opportunity to 
be heard, apportion the reasonable expenses for the 
motion. 

(b) FAILURE TO COMPLY WITH A COURT ORDER. 
(1) Sanctions in the District Where the Deposition Is 
Taken. If the court where the discovery is taken orders a 
deponent to be sworn or to answer a question and the 
deponent fails to obey, the failure may be treated as 
contempt of court 

(2) Sanctions in the District Where the Action Is 
Pending. 
(A) .For Not Obeying a Discovery Order. If a party or a 
party's officer, director, or managing agent-or a 
witness designated under Rule 30(b)(6) or 31(a)(4)-fails 
to obey an order to provide or permit discovery, 
including an order under Rule 26(f), 35, or 37(a), the 
court where the action is pending may issue further just 
orders. They may include the following: (i) directing that 
the matters embraced in the order or other designated 
facts be taken as established for purposes of the action, 
as the prevailing party claims; (ii) prohibiting the 
disobedient party from supporting or opposing 
designated claims or defenses, or from introducing 
designated matters in eVidence; (iii) striking pleadings in 
whole or in part; (iv) staying further proceedings until 
the order is obeyed; (v) dismissing the action or 
proceeding in whole or in part (vi) rendering a default 
judgment against the disobedient party; or (vii) treating 
as contempt of court the failure to obey any order 
except an order to submit to a physical or mental 
examination. 

(B) For Not Producing a Person for Examination. If a 
party fails to comply with an order under Rule 3S(a) 
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requiring it to produce another person for examination, 
the court may issue any of the orders listed in Rule 
37(b)(2)(A)(iHvi), unless the disobedient party shows 
that it cannot produce the other person. 

(C) Payment of Expenses. Instead of or in addition to 
the orders above, the court must order the disobedient 
party, the attorney advising that party, or both to pay 
the reasonable expenses, including attorney's fees, 
caused by the failure, unless the failure was substantially 
justified or other circumstances make an award of 
expenses unjust. 

(c) FAILURE TO DISCLOSE, TO SUPPLEMENT AN 
EARUER RESPONSE, OR TO ADMIT. 
(1) Failure to Disclose or Supplement. If a party fails 
to provide information or identify a witness as required 
by Rule 26(a) or (e), the party is not allowed to use that 
information or witness to supply evidence on a motion, 
at a hearing, or at a trial, unless the failure was 
substantially justified or is harmless. In addition to or 
instead of this sanction, the court, on motion and after 
giving an opportunity to be heard: 

(A) may order payment of the reasonable expenses, 
including attorney's fees, caused by the failure; 

(B) may inform the jury of the party's failure; and 

(C) may impose other appropriate sanctions, including 
any of the orders listed in Rule 37(b)(2)(A)(i)-(vi). 

(2) Failure to Admit. If a party fails to admit what is 
requested under Rule 3~ and if the requesting party 
later proves a document to be genuine or the matter 
true, the requesting party may move that the party who 
failed to admit pay the reasonable expenses, including 
attorney's fees, incurred in making that proof. The court 
must so order unless: 

(A) the request was held objectionable under Rule 36(a); 

(B) the admission sought was of no substantial 
importance; 

(Q the party failing to admit had a reasonable ground 
to believe that it might prevail on the matter; or 

(D) there was other good reason for the failure to admit 
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(d) PARTY'S FAILURE TO ATTEND ITS OWN 
DEPOSmON, SERVE INTERROGATORY ANSWERS, 
OR RESPOND TO A REQUEST FOR INSPECTION. 
(1) In General. 
(A) Motion; Grounds for Sanctions. The court where 
the action is pending may, on motion, order sanctions if: 
0) a party or a party's officer, director, or managing 
agent-or a person designated under Rule 30(b){6) or 
31(a)(4)-fails, after being served with proper notice, to 
appear for that person's deposition; or Oi) a party, after 
being properly served with interrogatories under Rule 
33 or a request for inspection under Rule 34, fails to 
serve its answers, objections, or written response. 

(B) Certification. A motion for sanctions for failing to 
answer or respond must include a certification that the 
movant has in good faith conferred or attempted to 
confer with the party failing to act in an effort to obtain 
the answer or response without court action. 

(2) Unacceptable Excuse for Failing to Act. A failure 
described in Rule 37(d){l)(A) is not excused on the 
ground that the discovery sought was objectionable, 
unless the party failing to act has a pending motion for 
a protective order under Rule 26(c). 

(3) Types of Sanctions. Sanctions may include any of 
the orders listed in Rule 37(b){2)(A)(i)-(vi). Instead of or 
in addition to these sanctions, the court must require 
the party failing to act, the attorney advising that party, 
or both to pay the reasonable expenses, including 
attorney's fees, caused by the failure, unless the failure 
was substantially justified or other circumstances make 
an award of expenses unjust. 

(e) FAILURE TO PROVIDE ELECTRONICALLY STORED 
INFORMATION. 
Absent exceptional circumstances, a court may not 
impose sanctions under these rules on a party for failing 
to provide electronically stored information lost as a 
result of the routine, good-faith operation of an 
electronic information system. 

(f) FAILURE TO PARTICIPATE IN FRAMING A 
DISCOVERY PLAN. If a party or its attorney fails to 
participate in good faith in developing and submitting a 
proposed discovery plan as required by Rule 26(f), the 
court may, after giving an opportunity to be heard, 
require that party or attorney to pay to any other party 
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the reasonable expenses, including attorney's fees, 
caused by the failure. 

Rule 45. Subpoena 
(a) In General. 
(1) Form and Contents. 
(A) Requirements-In General. Every subpoena must: 
(i) state the court from which it issued; (ii) state the title 
of the action, the court in which it is pending, and its 
civil-action number; (iii) command each person to whom 
it is directed to do the following at a specified time and 
place: attend and testify; produce designated 
documents, electronically stored information, or 
tangible things in that person's possession, custody, or 
control; or permit the inspection of premises; and (iv) set 
out the text of Rule 45(c) and (d). 

(B) Command to Attend a Deposition-Notice of the 
Recording Method. A subpoena commanding 
attendance at a deposition must state the method for 
recording the testimony. 

(C) Combining or Separating a Command to Produce 
or to Permit Inspection; Specifying the Form for 
Electronically Stored Information. A command to 
produce documents, electronically stored information, 
or tangible things or to permit the inspection of 
premises may be included in a subpoena commanding 
attendance at a deposition, hearing, or trial, or may be 
set out in a separate subpoena. A subpoena may specify 
the form or forms in which electronically stored 
information is to be produced. 

(D) Command to Produce; Included Obligations. A 
command in a subpoena to produce documents, 
electronically stored information, or tangible things 
requires the responding party to permit inspection, 
copying, testing, or sampling of the materials. 

(2) Issued from Which C~urt. A subpoena must issue 
as follows: (A) for attendance at a hearing or trial, from 
the court for the district where the hearing or trial is to 
be held; (B) for attendance at a deposition, from the 
court for the district where the deposition is to be taken; 
and (C) for production or inspection, if separate from a 
subpoena commanding a person's attendance, from the 
court for the district where the production or inspection 
is to be made. 

(3) Issued by Whom. The clerk must issue a subpoena, 
signed but otherwise in blank, to a party who requests it. 
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That party must complete it before service. An attorney 
also may issue and sign a subpoena as an officer of: (A) 
a court in which the attorney is authorized to practice; or 
(B) a court for a district where a deposition is to be 
taken or production is to be made, if the attorney is 
authorized to practice in the court where the action is 
pending. 

(b) Service. 
(1) By Whom; Tendering Fees; Serving a Copy of 
Certain Subpoenas. Any person who is at least 18 years 
old and not a party may serve a subpoena. Serving a 
subpoena requires delivering a copy to the named 
person and, if the subpoer;ta requires that person's 
attendance, tendering the fees for 1 day's attendance 
and the mileage allowed by law. Fees and mileage need 
not be tendered when the subpoena issues on behalf of 
the United States or any of its officers or agencies. If the 
subpoena commands the production of documents, 
electronically stored information, or tangible things or 
the inspection of premises before trial, then before it is 
served, a notice must be served on each party. 

(2) Service in the United States. Subject to Rule 
45(c)(3)(A)(ii), a subpoena may be served at any place: 
(A) within the district of the issuing court; (B) outside 
that district but within 100 miles of the place specified 
for the deposition, hearing, trial, production, or 
inspection; (C) within the state of the issuing court if a 
state statute or court rule allows service at that place of 
a subpoena issued by a state court of general 
jurisdiction sitting in the place specified for the 
deposition, hearing, trial, production, or inspection; or 
(D) that the court authorizes on motion and for good 
cause, if a federal statute so provides. 

(3) Service in a Foreign Country. 28 U.S.C. §1783 
governs issuing and serving a subpoena directed to a 
United States national or resident who is in a foreign 
country. 

(4) Proof of Service. Proving service, when necessary, 
requires filing with the issuing court a statement 
showing the date and manner of service and the names 
of the persons served. The statement must be certified 
by the server. 

(c) Protecting a Person Subject to a Subpoena. 
(1) Avoiding Undue Burden or Expense; Sanctions. A 
party or attorney responsible for issuing and serving a 
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subpoena must take reasonable steps to avoid imposing 
undue burden or expense on a person subject to the 
subpoena. The issuing court must enforce this duty and 
impose an appropriate sanction-which may include 
lost earnings and reasonable attorney's fees-on a party 
or attorney who fails to comply. 

(2) Command to Produce Materials or Permit 
Inspection. 
(A) Appearance Not Required. A person commanded 
to produce documents, electronically stored 
information, or tangible things, or to permit the 
inspection of premises, need not appear in person at the 
place of production or inspection unless also 
commanded to appear for a deposition, hearing, or trial. 

(B) Objections. A person commanded to produce 
documents or tangible things or to permit inspection 
may serve on the party or attorney designated in the 
subpoena a written objection to inspecting, copying, 
testing or sampling any or all of the materials or to 
inspecting the premises-or to producing electronically 
stored information in the form or forms requested. The 
objection must be served before the earlier of the time 
specified for compliance or 14 days after the subpoena 
is served. If an objection is made, the following rules 
apply: 

(i) At any time, on notice to the commanded person, the 
serving party may move the issuing court for an order 
compelling production or inspection. 

(ii) These acts may be required only as directed in the 
order, and the order must protect a person who is 
neither a party nor a party's officer from significant 
expense resulting from compliance. 

(3) Quashing or Modifying a Subpoena. 
(A) When Required. On timely motion, the issuing 
court must quash or modify a subpoena that: (i) fails to 
allow a reasonable time to comply; (ii) requires a person 
who is neither a party nor a party's officer to travel more 
than 100 miles from where that person resides, is 
employed, or regularly transacts business in person- · 
except that, subject to Rule 45(c)(3)(B)(iii), the person 
may be commanded to attend a trial by traveling from 
any such place within the state where the trial is held; 
(iii) requires disclosure of privileged or other protected 
matter, if no exception or waiver applies; or (iv) subjects 
a person to undue burden. 

AILA Doc. No. 17013132. (Posted 1/31/17)



J1 - 161 F R C P ( 2 0 I 3 ) 

(FRCP 45 Cont) 
(B) When Permitted. To protect a person subject to or 
affected by a subpoena, the issuing court may, on 
motion, quash or modify the subpoena if it requires: (i) 
disclosing a trade secret or other confidential research, 
development, or commercial information; (ii) disclosing 
an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results 
from the expert's study that was not requested by a 
party; or (iii) a person who is neither a party nor a party's 
officer to incur substantial expense to travel more than 
100 miles to attend trial. 

(C) Specifying Conditions as an Alternative. In the 
circumstances described in Rule 45(c)(3)(B), the court 
may, instead of quashing or modifying a subpoena, 
order appearance or production under specified 
conditions if the serving party: (i) shows a substantial 
need for the testimony or material that cannot be 
otherwise met without undue hardship; and (ii) ensures 
that the subpoenaed person will be reasonably 
compensated. 

(d) Duties in Responding to a Subpoena. 
(1) Producing Documents or Electronically Stored 
Information. These procedures apply to producing 
documents or electronically stored information: 

(A) Documents. A person responding to a subpoena to 
produce documents must produce them as they are 
kept in the ordinary course of business or must organize 
and label them to correspond to the categories in the 
demand. 

(B) Form for Producing Electronically Stored 
Information Not Specified. If a subpoena does not 
specify a form for producing electronically stored 
information, the person responding must produce it in a 
form or forms in which it is ordinarily maintained or in a 
reasonably usable form or forms. 

(C) Electronically Stored Information Produced in 
Only One Form. The person responding need not 
produce the same electronically stored information in 
more than one form. 

(D) Inaccessible Electronically Stored Information. 
The person responding need not provide discovery of 
electronically stored information from sources that the 
person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel 
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discovery or for a protective order, the person 
responding must show that the information is not 
reasonably accessible because of undue burden or cost. 
If that showing is made, the court may nonetheless 
order discovery from such sources if the requesting 
party shows good cause, considering the limitations of 
Rule 26(b)(2)(C). The court may specify conditions for 
the discovery. 

(2) Claiming Privilege or Protection. 
(A} Information Withheld. A person withholding 
subpoenaed information under a claim that it is 
privileged or subject to protection as trial-preparation 
material must: (i) expressly make the claim; and (ii) 
describe the nature of the withheld documents, 
communications, or tangible things in a manner that, 
without revealing information itself privileged or 
protected, will enable the parties to assess the claim. 

(B) Information Produced. If information produced in 
response to a subpoena is subject to a claim of privilege 
or of protection as trial-preparation material, the person 
making the claim may notify any party that received the 
information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or 
destroy the specified information and any copies it has; 
must not use or disclose the information until the claim 
is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being 
notified; and may promptly present the information to 
the court under seal for a determination of the claim. 
The person who produced the information must 
preserve the information until the claim is resolved. 

(e) Contempt. The issuing court may hold in contempt 
a person who, having been served, fails without 
adequate excuse to obey the subpoena. A nonparty's 
failure to obey must be excused if the subpoena 
purports to require the nonparty to attend or produce at 
a place outside the limits of Rule 45(c)(3)(A)(ii). 

Notes: _________________ _ 
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Admissibility: See Foundations 

Affidavit 
-Conflicting with testimony: C5-7 
- v. deposition: B 1-1 

Adverse Spousal Privilege: E2-2 

Answers: 
-Evaluating: H3-l/2 
- Objection to: F 1-8 

Apex Witness: F2-14/15 

Argumentative: 
-Objection to: Fl-3/4 
-Argumentative objections: F4-3 

Asked And Answered: 
-Objection to: Fl-3 
- Refusal to answer, basis: F 1-13 

Attendance At Deposition: 
-Who may attend: Cl-113 
-Failure to attend: F4-l 

Attorney As Witness 
-Deponent's counsel: 86-1 
-Work product doctrine: E2-4 
- Protective order, to avoid: F2-13 
.: Shelton Test: 86-2 

Attorney/Client Privilege: 
-Test for: El-1/2 
-Waiver of: El-3 

Attorney Conduct: 
- Basis for extension: C2-3 
- Discussions with client: F 1-1 0 
-Interrupting the deposition: F3-l 
-Objection to: Fl-3 
-Proper conduct expected: FI-12 

Audiotape Of Deposition: C4-2 

Bad Faith: 
- Document destruction: G4-1 
-for Sanctions: F4-l 

Best Evidence Rule: D 1-4 

Breaks 
-Attorney/client discussions: F3-l/2 
- See Interrupting Deposition 

Colloquy In Deposition: Fl-9 

Clawback: E 1-4 

Consultants: 
- Converting experts: D6-5 
- Protection from testifying: 06-2/3 
- Retained for litigation: 06-3 
-Work product doctrine: E2-4 

Compelling Production: See 
Motions To Compel 

Completeness, Rule Of: G2-6 

Corporations: 
- Depositions of: see Deposing 

Organizations 

Court Reporter: 
-Description of, introduction: HI-I 
- Hiring: 82-6 
-Paying for:-82-6 

Counting Depositions: 84-3/4 

Cross Exam: 
- Deposition answers, use of: H3-l 
-In Deposition, as right: CI-1; D2-l 
- Objection to leading: F 1-5 
- Objection to scope: F 1-5 
- Preparing for, expert: 07-1/8 
- Time for, in deposition: C2-4 
-in Written depositions: C4-7 

Daubert: 
-Daubert challenge: D5-7; 05-2 
-Daubert factors: D5-5/6 
- Daubert hearing: D5-2 
- Kumho clarification: DS-5 

De Benne Esse Deposition: 
- After discovery closes: C4-6 
-Explained: C4-6 
- Second deposition: 85-1 
- Towarcllimit often: 84-4 

Depositions: 
-at trial: G2-l 
- Duration: C2-l 
- Expenses: see Fees; Travel 
- Experts, depositions of: D6-l 

. -Foreign witness: Bl-8 
- Location of: 82-112 
- Notice requirement: B 1-1 
- On written question: C4-7 
- Preparing for (documents): D 1-1 
- Protective orders: F2-ll 

In d c xI J2-1 

Depositions (cont) 
- Remote depositions: 82-6 
- Second depositions: B 1-7 
- Standard stipulations: F 1-16 
- Substitute for, declarations: A 1-2 
- Substitute for, interrogatory: A 1-2 
-Ten-deposition limit: 84-1 

Deposition Of An Organization 
- Apex witness rule: F2-14/15 
-Duration of30(b)(6): C2-l; C5-6 
- Effect of: C5-6 
-General: C5-I/8 
-and Legal theory: C5-7/8 
-Objections to: Fl-2; C5-7 
- Overbroad subjects: CS-8 
- Protective order: C5-7 
-Scope of: FI-13: C5-5 
- as Second deposition: 85-2/3 
-Toward limit often: 84-4 
- v.lnterrogatories: C5-7 
- Witness, selection: C5-2 
- Witness, preparation: C5-3 
- 30(b )(I) depositions: B 1-4/5 
- 30(b )( 6) depositions: B 1-4/5 

Discovery: 
- Attorney guided: D3 -2 
-Deposition's role in: Al-l 
- Expedited: 83-1 
- Planning for: A2-l 
-Purpose of: Al-l 
-Scope of: 03-1/2 

Document Destruction: 
- General: G4-1 
- Outline for questioning: G4-2 

Documents: 
- Destruction: G4-2 
- Delays in production: C2-3 
- Handling, after deposition: D 1-4 
- Large documents, handling: Dl-6 
- Management of: D 1-2 
- Pre-disclosure, timesaving: C2-4 
-Questioning on: Dl-5/6 
- Refresh memory: see Refreshing 
- Request, in deposition: G3-1 
- Stickering: DI-2 
- Use of, in deposition: 01-114 
-See also: Voluminous Documents 

Duration: 
-Seven-hour limit: C2-1 

Duty To Supplement: G 1-3 
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~ 
Employees Of Party: See Party Failure To Attend: Kumho Tire: D5-5 
Employees - Protective order, alternative: B 1-8 

- Sanctions for: B 1-7 Letters Rogatory: B2-5 
Errata Sheet: See Reading And tal 
Signing Fees: Limits On Depositions: 

- For subpoenaed witness: B 1-6 -Ten-deposition limit: B4-l 
Evidence: See Foundations -For expert deposition: 06-7 - Seven-hour limit: C2-l 

- For expert preparation: D6-8 
Exhibits: See DoCilments - For expert travel: D6-9 Location Of Deposition: B2-1/3 

Experts (General): Fifth Amendment Privilege: E3-1 Marital Privilege: E2-2 
-Assistants of: D6-5/6 
-Consultants, working with: D6-2 Foreign Witness: Motion To Compel: 
- Converting to consultants: D6-5 - Noticing deposition: B2-3/4 - in Deposition: F2-12 
-Fact witnesses: D6-4 -and Sanctions: F4-3 
-Privileges affecting: D6-2/3; E2-4 Foundations 
- Reports: D6-2 - Admissibility of deposition: G2-l Motion To Quash: See Quashing 

-Elements of(general): Dl-4/5 
Expert Depositions - Objections regarding: F 1-6 Non-Party Witness: """' - Assumption, questioning on: D7-3 - Subpoena of: B 1-5 
-Bias, questioning on: 07-7 Hague Convention: - Location of deposition: B2-2/3 
-Counting toward limit: B4-4 -General: B2-4 
-Credentials, questioning on: 07-3 - Invoking: B2-6 Noticing Depositions: 
- Credibility, questioning on: 07-7 - Apex witness: F2-14 
- General: D6-l/2 Hearsay: -Contents of: B 1-3/4 
- How to depose an expert: D7 -l/2 -Foundational element: DI-4 -Corporate party's employee: B 1-2 
-Fees for expert deposition: 06-7 - Exemption for transcripts: G 1-4/5 -Errors in: Bl-7 
- Fees for expert preparation: D6-8 - Objection to question: F 1-8 -General: B 1-1 
- Fees for expert travel: D6-9 - Objections to: F 1-2; F2-13 
- Location for: B2-3 Instructions Not To Answer: - Reasonable notice: B3-2 

"""' -Objectives of: D7-2 -Court order: Fl-I I - Sufficiency of: B 1-5 
-Opinion, questioning on: 07-5/7 -Extending deposition, basis: C2-2 - v. subpoena: B 1-2 
-Outline for: 08-1/2 -Inadmissibility, based on: FI-13 - 30(b)(l): Bl-4 
-Reports, use within: 07-8 -Misconduct, as response to: FI-ll - 30(b )(6): B 1-4 
- Subpoenas to experts: B 1-3 - Permitted: F 1-10/13 
- Unretained experts: F2-ll -Protecting privilege: FI-ll Number Of Depositions Allowed: 

-Relevance, based on: Fl-13 -General: B4-1/2 
Expert Reports: - Sanctions for: F4-2 - Counting depositions: B4-3/4 
- As a limit on testimony: D6-7 -Speculation, based on: Fl-13 
-General: 06-2 - 30(b)(6), beyond scope: C5-5 Oath: 
-Disclosures within: D6-7/8 - Description of, introduction: H 1-1 
- Use in depositions: D7-8 Interrogatories - Objection to: F 1-4 

- v. Depositions: Al-1/2 -Translator: C3-l 
Expert Testimony -in Discovery plan: A2-l - on Videotape: C4-3 
-Admissibility of: D5-1/7 - Unverified, affect deposition: C2-3 

"""' -Assisting factfinder: 05-2 - v. Written deposition: C4-7 Objections (General): 
- Breadth thereof: 05-2 - v. 30(b)(6): C5-7 - After deposition closes: F 1-4 
- Daubert factors: 05-5 - Attorney standing: F 1-2 
- Daubert hearing: 05-2 Interpreter: See Translator - Making objections: F 1-8 """' -Fit: 05-7 - Multiple objectors: F 1-10 
- Kumho Tire: 05-5 Interrupting Deposition: - to Notice: F 1-2 
- Opinion, reliability of: D5-4 -attorney/client discussions: Fl-10 -to Oath: Fl-4 
- Scope of expertise: D5 -4 -Not permitted: F3-l; Fl-9/10 - to Objections: F 1-3 ~ 

- Qualifications: D5-3 -to protect Privilege: F3-1 - to Remote Depositions: C4-5 
- Sanctions for: F4-3 - Speaking objections: F 1-9 

- to Subpoena: F 1-2 
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-Translations: C3-2; F1-3 - Settlement discussions: D3-3/4 - General: C4-4 
- Spousal: E3-2 - Financial necessity: B2-6 

Objections (To Questions): - Therapist/patient: E3-2 - Procedure for: C4-5/6 
-Ambiguous question: F1-4 -Work product doctrine: E2-1/4 - Stipulation for: C4-4 
-Argumentative: F1-3; F1-4 
-Asked and answered: F1-3 Protective Orders: Reporter: See Court Reporter 

""" 
- Assumes facts: F 1-8 -Apex witness: F2-14/15 
- Calls for narrative: F 1-5 - Attorney misconduct: F 1-11 Reports: See Expert Reports 
- Compound question: F 1-4 -Court's discretion: F2-3 
-Cumulative: Fl-7 - in Depositions: F2-ll Sanctions (Depositions): 
-Expert testimony, seeks: Fl-7 -General: F2-114 - Discovery sanctions: F 4-1 
-Form: Fl-4 -Limiting deposition conduct: F2-6 - Failure to attend: F4-1 
-Foundation: Fl-6 -Limiting use of information: F2-7 -Motion to compel: F4-3 
-Hearsay: Fl-8 - Obtaining: F2-2 -Preparing for 30(b)(6): C5-4; F4-2 
- Leading question: F 1-5 -Opposing 30(b)(6) notice: C5-7 -Refusal to answer: F4-2 
- Mischaracterizes testimony: Fl-5 - Prohibiting deposition: F2-5/6 -Refusal to cooperate: F4-2 
- Personal knowledge lacks: F 1-7 - Staying deposition: B 1-8 -Selection of sanction: F4-4 
-Protect privilege: Fl-8 - Trade secrets, protecting: F2-7 /8 - Violating court order: F4-4 
-Purpose of: Fl-112 - Unretained experts: F2-11 
- Relevance: F I-6n - v. privilege claim: F2-6 Second Depositions: 
- Scope:Fl-5 -Analysis required: B5-3/4 

,..., -Speculation: Fl-7 Qu~shing: - Failure to seek leave: B5-6 
-Vagueness: F1-5 - to Protect privilege: F2-1 0 -General: Bl-7 

- Quashing a subpoena: B3-2; F2-9 - Leave of court required: B5-l 
Opinion Testimony: - for Undue burden: F2-l 0 - Scope of: B5-6 
- Expert testimony: D5-4 - Violation of I 00 mile rule: F2-1 0 - v. extending first: B5-l; C2-5 
- Lay witness: D4-1 - 30(bX6): B5-2 
- v. Fact testimony: D4-3 Reading And Signing: 

-General: GI-l Sequ~tration: 

Organizations: - Changes permitted: G 1-2 - Attendance at deposition: C 1-1/3 
- Depositions of: see Deposing - Eratta sheet challenge: G 1-3 
Organizations Settlement Discussions: 

Recording: See Videotape; -Privilege covering: D3-3/4 
Party Employees Audiotape - Relevance in discovery: D3-3 
-Former employee, privileges: El-2 
- Location of deposition: B2-3 Redeposition: See Second Service: 
- Noticing deposition: B 1-2 Depositions - on an Organization: B 1-6 
- Subpoena, when necessary: B 1-2/3 -of Subpoena: B 1-6 

Refreshing Witness's Memory: 
Personal Service (subpoena): B 1-6 -Before testifying: D2-1 Seven-Hour Limit: C2-l 

-Documents, use of: D1-6; D2-1 
Physicians As Experts: D6-5 -Production of materials: D2-112 Shelton Test: See Attorney As 

- Unfamiliar document, with: D2-3 Witness 
Poise, During Deposition: F1-18 - Refusal To Answer: See Speaking Objections: 
Priest/Penitent Privilege: E3-2 Instruction Not To Answer -Improper Objections: F1-3; Fl-9 

-Responding to: Fl-14116 
Privilege: Relevance: - Sanctions for: F4-3 
-Attorney/Client: El-114 -Burden of proof: D3-3 
- Clawback, to avoid waiver: E1-4 -Circumstantial evidence: D3-2 Speculation: 
- Consultants: D6-213 - For discovery (general): D3-2 - Objection to question: F 1-7 
-Fifth Amendment: E3-1 - Foundational element: D 1-4 - Basis for refusal to answer: F 1-13 
- Instruction not to answer: F 1-11 -Objection in deposition: FI-6n 
- Marriage: E3-2 - Refusal to answer, as basis: F 1-13 Spoliation: See Document 
-Priest/penitent: E3-2 - Scope of discovery: D3-112 Destruction - - Rejected/nonexistent: E3 -112 Remote Depositions: 
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Standard Stipulations: Fl-16 

Statements For The Record 
-By Witness, not allowed: Fl-8 

Stipulations: 
-Deposition before discovery: B3-1 
-Exceeding ten deposition: B4-1 
~ Length more than 7 hours: C2-l 
- Remote deposition: C4-4 
- Standard stipulations: F1-6 
- Videotape stipulations: C4-7 

Summary Judgment: 
-and Daubert: DS-7 
- Transcript use: C4-2; F 1-14; G2-6 

Subpoena: 
-Apex witness: F2-14/15 
-Contents of: B1-3/4 
-Duces tecum: B 1-7; B3-3 
- Expert subpoenas: B 1-3 
-Fees related to: B 1-6 
-General: Bl-5/6 
-Issuing court's control: F2-9 
- Location of deposition: B2-2/3 
- Objections to: F 1-2; F2-13 
- Party subpoenas: B 1-3 
-Party challenges to: F2-ll 
- Quashing: F2-9 
- Reasonable notice: B3-2 
- Service of: B 1-6 
-Travel expenses related to: B1-6/7 
- v. notice: Bl-2 
- 30(b)(l): B1-4 
- 30(b)(6): Bl-4 

Sufficiency Of Notice: Bl-5 

Swearing: See Oath 

Tape Recording: See Videotape; 
Audiotape 

Telephone Deposition: See Remote 
Depositions 

Ten-Deposition Limit: 
- Expert depositions: B4-4 
- General: B4-l 
- Organizational depositions: B4-4 
- Written question depositions: B4-4 

Therapist/Patient Privilege: E3-2 

Third-Party Witness: See Non­
Party Witness 

Trade Secrets: 
- Motion to quash, to protect: F2-l 0 
-Protective order, to protect: F2-7/8 

Transcript: 
- Authenticating: C4-2 
-Cost oftranscription: C4-l 
- lmportanct: of: H3-1 
- Outlining: GS-1 
- Payment for: C4-2 
-Transcription of videotape: C4-3 
- Videotape, not: C4-3 

Translators 
- Basis for extending depo: C2-4 
- Objection to: Fl-3 
-Translating depositions: C3-l/2 
- v. interpreter: C3-l 

Travel: 
-Fee for witness travel: B 1-6; D2-6 
- Fee for expert travel: D6-9 

Unretained Experts: 
- Motion to quash: F2-l 0 

Videoconferencing: See Remote 
Depositions 

Videotape: 
-Cost of: C4-4 
-of Deposition: C4-2 
- Noticing: C4-l 
-Not transcript: C4-3 
- Oath on: C4-3 
- Required Elements: C4-2/3 
- Standard stipulations: C4-7/8 

Voluminous Documents: 
- Extending deposition, basis: C2-3 
-Handling in deposition: Dl-6 
- Pre-disclosure of: C2-4 
- Remote deposition, obstacle: C4-4 

Witness (general) 
-Attorney as witness: B6-l; F2-13 
- Experts: See Expert Depositions 
-of Non-Party: See Non-Party 

Witness 

Witness Conduct 
- Basis for extension: C2-2 
- Non-responsive answer: F 1-8 

I n d t.: :x I J2- 4 

-Objecting, not allowed: Fl-10 
- Refusal to answer question: F 1-14 
- Statements for record: F 1-8 

Work Product Doctrine: 
- Expert discovery: E2-4 
-General: E2-l/4 
-Opinion v. fact: E2-3 

Written Question Depositio~s: 
- Procedure: C4-7 
-Toward limit often: B4-4 

Zombies: G2-2 

JO(b)(l) Depositions: 
See Deposing Organizations 

30(b)(6) Depositions: 
See Deposing Organizations 

If we are mark'd to die. we arc enow 
To do our country loss: and if to live. I The fewer 
men. the greater share of honour. 
God"s will! I pray thee. wish not one man more. I 
By Jove. I am not covetous for gold. 
Nor care I who doth feed upon my cost: 
It yearns me not if men my garments wear; 
Such outward things dwell not in my desires: 
But if it be a sin to covet honour. /I am the most 
offending soul alive. No. faith. my coz. wish not a 
man from England: God's peace! I would not lose 
so great an honour/ As one man more. methinks, 
would share from me 
For the best hope I have. 0. do not wish one more! 
Rather proclaim it, Westmoreland, through my host. 
That he which hath no stomach to this fight. Let 
him depart: his passport shall be made I And 
crowns for convoy put into his purse: We would not 
die in that man's company That fears his fellowship 
to die with us. This day is called the feast of 
Crispian: He that outlives this day. and comes safe 
home. Will stand a tip-toe when the day is named. 
And rouse him at the name of Crispian. He that 
shall live this day, and see old age. Will yearly on 
the vigil feast his neighbours. And say 'To-morrow 
is Saint Crispian': Then will he strip his sleeve and 
show his scars. And say 'These wounds I had on 
Crispin's day.' Old men forget: yet all shall be 
forgot. But he'll remember with advantages/ What 
feats he did that day: then shall our names. Familiar 
in his mouth as household words Harry the king. 
Bedford and Exeter. Warwick and Talbot. Salisbury 
and Gloucester. Be in their flowing cups freshly 
remember' d. This story shall the good man teach his 
son: And Crispin Crispian shall ne'er go by. From 
this day to the ending of the world. But we in it 
shall be remember' ell We few. we happy few. we 
band of brothers: For he to-day that sheds his blood 
with me/ Shall be my brother: be he ne'er so vile. 
This day shall gentle his condition: And gentlemen 
in England now a-bed Shall think themselves 
accursed they were not here. And hold their 
manhoods cheap whiles any speaks/ That fought 
with us upon Saint Crispin's day. 
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Present Sense Impression : Statement 
describing or explaining an event or 
condition made while the declarant was 
perceiving the event or condition, or 
immediately after. R803( I). 
o Declarant personally perceives the 

event; 
o Declaration is an explanation or 

description rather than narration; and 
o Declaration and event are 

contemporaneous or nearly so. 

Excited Utterance: Statement relating to a 
startling event or condition made while 
declarant was under stress of excitement 
caused by the event or condition. R803(2). 
Court considers: 
o Event's characteristics; 
o Time lapse between the startling event 

and the statement; 
o Whether the statement responded to an 

inquiry ; 
o Declarant's age; 
o Declarant's physical and mental 

condition; and 
o Statement's subject matter. 

Existing Mental, Emotional, Or 
Physical Condition: Contemporaneous 
declarations of feeling or intent may prove 
a party's state of mind. R803(3). The 
exception does not cover statements of 
memory or belief to prove the fact 
remembered or believed. Elements: 

the 

Record's Absence: If a set of records 
accords with the busi ness record exception 
(R803(6)), evidence that a matter is not in 
the records may prove the event's 
nonoccurrence or nonexistence. 
o The event must be the kind that 

regularly lead to a record's creation. 
R803(7)). 

Common Hearsay Exceptions 

Statements For Medical Diagnosis Or 
Treatment: Statements made for medical 
diagnosis or treatment are hearsay exempt. 
R803(4). 
o Includes statements describing medical 

history; past or present symptoms, pain, 
or sensations; or the inception or general 
character of the cause or source. 

• Exception applies only to statements by 
person seeking or receiving treatment. 

Recorded Recollection: For a document 
to be admissible as recorded recollection, 
the party seeking to admit it must show: 
o The record concerns a matter about 

which the witness once had knowledge, 
o Witness's recollection is now 

insufficient for full and 
testimony; 

o Witness made or adopted th 
when her memory was fresh; 

o Record reflects 
correctly. R803 

ities of the office 

ln i'n'1'1c\nrl>t.>' matters observed pursuant 
imposed by law, or 

t factual findings resulting from a 
authorized investigation. 

Vital Statistics: Records or data 
compilations of births, deaths, or 
marriages, are excluded from hearsay 
limits if the report was made to a public 
office pursuant to legal requirement R 
803(9). 
o Exception only applies when the 

responses were legally mandated. 

Absence Of A Public Record: For a 
public database or record set, the absence 
of an expected record may prove the event 
didn't happen. R803( I 0). 
o Public office or agency must regularly 

make or preserve the records; 
o Someone must diligently search for the 

contemplated record; and 
o May be established with affidavit from 

someone familiar with the records. 

© copyrighted 2012 Kenneth Dint=er 

Ancient Documents: Statements in 
ancient documents are not hearsay exempt. 
R 803( 16). 
o Show document existed 20 years or more. 

Market Publications: Market quotes, 
tabulations, lists, directories, or other 
published compilations are hearsay 
exempt. R803( 17). 
o Must show the reports are relied on by 

. blic or people in a relevant tield. 

==:.=::...;;;~~=::.-·Statements are 
tfin published treatises; 

•:Pn•·'n<>mphlets. R803( 18). 
istory. medicine, or 

or aft;. and 
anviU:st -cle.<e:sra.otished.'as a reliable by (I) 

:eypert;.~l!tn:ess. or (~)':.j!!dicial notice . 
treatise may oniY,~.e used while an 

pert is on the witnes$.:~and; ,.., ,'i(~_ 
ents may_ be ~eaO,·into evidence; 

treatise may no-t be i-e'cei vcd as exhibit. 

Former Testimony: Testimony given as a 
witness at another hearing may be hearsay 
exempt. R804(b )(I). 
o Witness unavailable: 
o Prior testimony in same or different 

proceeding; and 
o Party now opposing admission had an 

opportunity and similar motive in prior 
hearing to develop testimony by direct 
cross, or redirect examination. 

Statement Against Interest: Statement 
against penal interest may be hearsay 
exempt R804(b)(3). 
o Witness unavailable; 
o Statement against the declarant' s penal 

interest; and 
o Circumstances supp01t statement's 

trustworthiness. 

Residual Hearsay Exception: Out-of­
court statements. otherwise inadmissible 
hearsay, may be admitted under the 
residual hearsay exception. R807. Courts 
consider whether: 
o Statement evidences a material fact; 
o Evidence is more probative on these 

issues than any other evidence; 
o Admitting the evidence furthers the 

FRE's objectives and interests of 
justice; 

o Evidence has circumstantial guarantees 
oftrustworthiness; and 

o Proponent gives notice to the other party 
before tria l 
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ARPHURB 
AUTHENTICITY: Before exhibit is admitted into evidence, it must be authenticated or identified. 
- Satisfied by evidence supporting a finding that the object is what its proponent claims. FRE 901(a). 
- Documents can be authenticated based upon origin or use. FRE 90l(a). 
- Unique items can be authenticated by anyone familiar with those items. FRE 901(a). 
- Generic items/commodities need custody chain from use to court. Abreu, 952 F.2d 1458 (1st Cir. 92). 

Self Authenticating: Some documents do not require external sources of authentication. FRE 902. 
• Domestic public documents FRE 902(1/2) • Foreign public documents FRE 902(3) 
• Certified documents of public record FRE 902(4) • Official publications FRE 902(5) 
• Newspapers and periodicals FRE 902(6) • Trade inscriptions FRE 902(7) 
• Acknowledged documents FRE 902(8) • Commercial paper and documents FRE 902(9) 
• Presumptions in Congressional acts FRE902(10) • Certified record, regular activity FRE902(12) 

RELEVANCE: Relevant evidence is generally admissible. FRE 402. 
-Evidence is relevant if it tends to make any "consequential" fact more or less probable. FRE 401. 
- Court can admit evid~nce conditionally, subject to further evidence fulfilling condition. FRE 104(b). 

PRIVILEGE: In "federal question" suits, evidentiary privileges come from the Constitution, acts of 
Congress, and Federal common law. FRE 501. 
-Where a civil action or defense is based upon state law, state's privilege rules apply. FRE 501. 

Attorney/Client Privilege: protects confidential communications by clients to their lawyers to 
obtain legal advice. The advice from counsel to client is privileged to the extent it discloses 
what the client told the lawyer. Facts are not privileged. 

Work Product Doctrine: protects (1) documents and tangible things, (2) prepared in anticipation 
of litigation or trial; (3) prepared by party or representative (attorney, consultant, agent). FRCP 26(b). 
-Work product doctrine can be defeated by sufficient need. Hickman v. Taylor, 329 U.S. 495 (1947). 

Waiver: Voluntary disclosure of privileged materials waives privilege on relevant subject matter that 
"ought in fairness to be considered together." FRE 502. 
-Ciawback: Inadvertent disclosure does not waive privilege if reasonable efforts to protect and 
promptly retrieve materials. FRE 502. Applies to disclosures in federal and some state proceedings. 

Executive Privileges: Executive privileges permit withholding documents: (1) Deliberative process 
privilege protects agency deliberation, (2) Investigative files privilege protects law enforcement files, 
(3) Informer's privilege protects the identity of informers, (4) Military and state secrets privilege 
protects national security, and (5) Presidential privilege protects presidential communications. 

Common Law Privileges: Federal courts recognize (1) priest/penitent privilege, (2) therapist/patient 
privilege, (3) adverse spousal privilege, and (4) the Confidential Marital Communications Privilege. 

Burden: Asserting party must establish privilege. Marathon Oil, 71 F.3d 1547 (lOth Cir. 1995). 

UNDUE PREJUDICE: Relevant evidence may be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion, delay, or waste of time. FRE403. 
- Evidence is unfair if "it tends to have some adverse effect upon a defendant beyond tending to 
prove the fact or issue that justified its admission into evidence." Quattrone, 441 F.3d at 186 (2d Cir.). 
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