





Pre-Trial Flight List {cont)

8) Submit Discovery Plan:
Parties submit a discovery plan to the court, including: (1) the discovery period; (2) the scope of discovery,

(3) whether fact and expert discovery should overlap; (4) how electronic discovery will be handled;
(5) protective orders to limit disclosure of materials; and (6) claw back agreements. (FRCP26(f)(3)(1))

9) Court Issues Scheduling Order:
- Court must typically issue a scheduling order. (FRCP16(b))
- Provides: pleading schedule, discovery schedule, time to file dispositive motions. (FRCP16(b)(3))
- May only be amended for good cause shown. (FRCP16(b)(4))

10) Fact Discovery:
- May overlap with expert discovery, or take place in stages.

- Requests for documents and tangible things may be issued; response due in 30 days. (FRCP34(a); (b)(2))
- Interrogatories may be issued to parties (25 including subparts); 30 days to respond. (FRCP33)

- Requests for admissions issued to parties (unlimited); 30 days to respond or deemed admitted. (FRCP36)
- Depositions may be taken, 10 per side, 7 hours each. (FRCP30)

11) Expert Discovery:
- Expert reports from those (1) testifying under FRE 702, 703, 705; and (2) specifically retained to offer this

testimony, or whose duties as party's employee regularly include expert testimony. (FRCP26(a)(2))
- Expert report discloses: (a) all opinions, (b) facts or data considered; (c) exhibits to be used to summarize,
(d) qualifications; (e) previous testimony for past 4 years; (f) compensation being paid.
- Non-reporting experts disclose: (a) testimony’s subject; (b) facts/ opinions in testimony. (FRCP26(a)(2)(c))
- All testifying experts may be deposed. If report is due, depose after report is provided. FRCP26(b)(4)(A).

12) Motion For Summary Judgment:
- Unless limited by the court may be filed until 30 days after discovery closes.

- Must show (1) no genuine issue of material fact, and (2) entitled to judgment as matter of law. (FRCP56)
- May be based upon (1) sworn testimony of personal knowledge, (2) admissible facts and exhibits.
- Court may defer or deny motion to permit nonmovant time to obtain necessary responsive evidence.

13) Pretrial Disclosures:
- At least 30 days before trial, parties must disclosure. (FRCP26(a)(3))
- The name and contact information of witnesses, distinguishing: will-be-called from may-be-called.
- The witnesses who will be presented at trial by deposition.
- Identification of exhibits — including summary exhibits (FRE 1006); distinguish those it will and may use.

14) Pretrial conference:
- Court may schedule pre-trial conference; may set scope of trial and resolve motions in limine. (FRCP16)

15) Pretrial Order: ,
- Court should issue order reciting actions taken in pretrial conference. (FRCP16(d))

NOTES:
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NOTES:

Appreciation: Some ideas herein may have had their origin with others; if I could identify
them by name, 1 would, but the information contained in this field guide was accumulated in
practice over years, and not as a scholarly exercise. Appreciation and credit must be given en
masse: | have learned much over the years from my colleagues — some on my side, some on
the other; some by setting high standards and a positive example, others by demonstrating
mediocrity, low spirit, and thoughtless bullying. Disclaimer: To the extent this document may
ever find its way into the hands of a non lawyer, this publication IS NOT A SUBSTITUTE FOR
THE ADVICE OF AN ATTORNEY - IF YOU REQUIRE LEGAL OR OTHER EXPERT ADVICE, YOU
SHOULD SEEK THE SERVICES OF A COMPETENT ATTORNEY OR OTHER PROFESSIONAL.
The contents of this field guide represent the research and analysis of its author and should
not be attributed to his employer in any way. This guide was meant as an overview for
lawyers — the rules, as they are applied in different districts and circuits, may differ; a
comprehensive (or academic) discussion would have been beyond the scope of this field
guide and would have defeated the purpose of putting together an overview for quick
reference. Also, the law changes — sometimes quickly. So do your own homework — this is
simply what it appears to be, something for attorneys to take in the field for quick reference;
do not cite as authoritative. Finally, case names are often much longer than necessary —I've
trimmed them to keep this volume small.
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[A1] DEPOSITION OVERVIEW

QUICK RULE: Depositions are the only means of discovery that all attorneys to
obtain evidence unfiltered through opposing counsel. They are the
backbone of civil discover'y.

DISCUSSION:

L. Ode To A Deposition: “Only by examining a witness l1ve can a lawycr use the skills of his
trade to plumb the depths of a witness' recollection, using to ad!yantag t only what a witness
may have admitted in answering interrogatories, but also any: ~t1dblt’s hat}_usually come out
in the course of answering carefully framed and gin-pointed % position gquestions. Written
interrogatories are not designed for that purpose; ‘pointed queﬁlons at deposition are the only
effective way to discover facts bottled up in a w1tness3 recolle ion.””:Shoen v. Shoen, 5 F.3d
1289, 1297 (9th Cir. 1993). £

*!'

II. Purpose of Discovery: The objective of dlscovery ) accon"xpllsh a full disclosure of the facts.
Zucker v. Sable, 72 F.R.D. 1, 3 (D.C.N,Y. 1*3@5) §7pec1ﬁéally, to obtain information and
become familiar with the facts and 1ssy: that ted,be tried, and thereby limit trial by surprise.
Scott v. Snider, 1994 WL 388959, 4 (ﬁD Pa). 'fthe primary objectives of the FRCP’s
discovery provisionss llmmatlon of § sin civil trials. Erskine v. Consolidated Rail Corp.,
814 F.2d 266, 272 (6""@ir. 1987); Davis% a@thon Oil Co., 528 F.2d 395, 404 (6th Cir.

1975). “Trial by ambush not c%templat d Federal Rules of Civil Procedure.” Woods v.
International Harvestef; 97 EZd 635, 639 (jﬁh Cir. 1983). “The primary policy behind
discovery 1?&5\) seek truth so hatdisputes may ?&ﬁdemded by facts that are revealed rather than

tv. of Harsco Corp., 828 F.Supp. 1562, 1567 (D.Utah 1993).

IIL. ole Of Deposmons In Discovery: Depositions are the centerpiece of civil discovery.
rties have the opportunity to call and question witnesses to determine what really

hag sened. District courts typically treat oral depositions as a means of obtaining

discoverable information that is preferable to written discovery. In re Subpoena Issued to

Dennis Friedman, 350 F.3d 65, 69 -72 (2nd Cir. 2003).

A. In Place Of Trials: The phenomenon of the “vanishing trial” has been widely reported.
Brincko v. Rio Properties, Inc., 2011 WL 6029680, 8 (D.Nev.). Fewer and fewer civil
cases are tried. As a result, depositions are “the factual background where the vast
majority of litigation actually takes place.” Hall v. Clifton Precision, 150 F.R.D. 525,
531 (E.D.Pa.1993).
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IV.  Accept No Substitute: Written discovery cannot replace depositions because of the need for
follow-up questions, observation of the witness's demeanor, and avoidance of receiving
prepared answers so carefully tailored that they generate additional discovery disputes. Mill-
Run Tours v. Khashoggi, 124 F.R.D. 547, 549-50 (S.D.N.Y. 1989). “Experience has made it
abundantly clear that the advantages of oral examination far outweigh the advantages of
written interrogatories in carrying out the deposition procedures in aid of discovery under”
the Federal Rules of Civil Procedure. Greenberg v. Safe Lighting, 24 F.R.D. 410, 411
(S.D.N.Y. 1959); see also National Life v. Hartford Acc., 615 F.2d 595, 600 n. 5 (3d Cir.
1980)(“[TIhere are strong reasons why a party will select to proceed,by oral deposmon

1601723, 10 (D.D.C.). The courts have emphamzed the mi :ﬁ;f deposntlons
among the discovery tools available toa litigant. Foundm Church of Sczentology V.

on “is simply not an

hlerarchy of pretrlal truth ﬁndmg mechamsms ” I Y
«io,n Alexander v. FBI 186

adequate substitute for live testimony,” such® asa dep

opposmg counsel to probe the veraclty amglcontéuré‘ of the statements. Furthermore,
counsel propoundmg the questlon;ls ﬁgmed*ﬁgle g))portumty to ask probative follow-up

29

S0 dlseovery of acwém”éss recollectlon of conversations.
Bashkm’ San Dle ' ?3@2&01 1 WL 109229, 2 (S.D.Cal. )(quotmg Shoen v. Shoen, 5
ir. } 9

F.3d 128

Honesty: There is no guarantee that any witness will tell the truth. Price v.
" ,‘ F.3d 1327, 1347 (11% Cir. 2005). Still, “we indulge the expectation that runs
€ law that testimony given under oath will be truthful.” Id.

VL ’W,hat To Expect When You’re Deposing: Taking a quality deposition is a skill; a result of
pra&:ice experience, and personality. Easy depositions with a forthright witness can make
the deposing attorney look skillful and talented; difficult depositions with ornery witnesses
and obstreperous opposing counsel will seem a slog, even for the most talented practitioner.
Attorneys at all skill levels frequently ask the question: “what should I be working on now.”
To offer some rough benchmarks, I’ve organized the various skills into a format that
resembles Tae Kwon Do — with the understanding (1) to move on to a higher level, one
should master the skills at a given level, and (2) it’s never too early or late to work on all the
skills described. After each deposition, invest the time in reading the transcript and
measuring your performance.

AIrCA"DOC. No. 1/0131T5Z2. (Posted 1731/ 17)
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A. White Belt: A beginner. Before the deposition: outline the deposition, develop
questions, and organize documents so they fit logically into the deposition. Write
questions for each document. During the deposition: work on (1) listening to the
answers, (2) getting an answer to every question, (3) pacing the deposition so you don’t
get bogged down on unimportant minutia, (4) avoiding time-wasting discussions with
opposing counsel on the record.

B. Yellow Belt: An informed beginner. Before the deposition: understand how the
deposition fits into the case and what are the “good” and “bad” answers; write
foundational questlons for each document regarding authentlcuy’ﬁ urmg the deposition:
work on (1) using the documents, referring to them cons ;{ent]y by.exhibit number, (2)
avoiding pronouns and undefined terms that create amblgu in thett:anscnpt 3)
listening to the answers and askmg follow-up, questlons evelop: information at a
deeper level, (4) ignoring opposing counsel’s Bbjections, unless they interfere with the
deposition. :

C. Green Belt: A competent, intermediate. Before thé&{epos:ﬁon antlmpate likely
evidentiary questions that may arise during the depasition; prepare questions for full
admissibility foundation; develop a solid work«mg gn_owled‘ge of attorney-client and

work-product privileges so that theygcan ﬁe skillfulfs v addressed when they arise. Durmg

the deposition: work on (1) comp["étel 3 deﬁ@smg on a specific subject or issue — moving
from broad, wide open questions tﬁc%helh@l lé"é‘d’mg questlons to documents — then on to
the next subject; () taking narrativéianswess and summarizing the helpful information
in a follow up questign; (3) 1dent1fym “evasivg, partial answers and digging to obtain

&
complete answers; ( orkm patlently, rhythi?mcally, without delays, so witness can’t

' i termedlate Before the deposition: work on having a solid,
workmg kno‘Wledge %&h Zules of evidence, for identifying admissibility issues on the
fly, anédeveloégf g i m %tlon during the deposmon to resolve those issues.

Undeft if

& anéé'v’ker_' lﬁ@ck in the good answers in a manner that is useable at trial; (2) seeking

infornmaion to undermine the bad answers; lock the witness out of a subject when they

% claim not to remember; (3) by probing answers, testing the witness’s credibility; (4)

“%,, maintaining a clear, understandable transcript, even when deposing a fact witness
“igegarding complicated events or sophisticated analysis.

E. Red Belt: A budding expert. Before the deposition: perform at least three cross
examinations at trial during which depositions were used to control the witness; master
the rules of evidence; develop a good, working knowledge of the other rules of
discovery, to appreciate how the deposition fits into the discovery process. During the
deposition: work on (1) using an effective game plan and information you gather during
the deposition to move the witnesses off of unhelpful testimony; (2) gathering the pieces
necessary for use in an effective cross examination, without tipping your hand as to the

Al LA Doc. No. 17013132. (Posted 1/31/17)
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Notes:

planned cross examination, (3) understanding when to challenge a witness in the
deposition on an inconsistency, and when to save it for cross examination; (4) deposing
experts regarding complicated technical/scientific issues, challenging the expert when
necessary, and creating a transcript that can be understood by a juror or judge.

. Black Belt: An expert. Before the deposition: perform at least 10 cross examinations at

trial; three expert cross exams as well; perform at least 3 closing arguments; master the
rules of discovery. Mentor five young attorneys through depositions without taking over
or undermining their confidence. Work on learning the case and the different ways the
witness’s testimony might fit into each part of the caseyto the extent p0551ble becoming
more familiar with the facts than the witness. During the}deposmo work ‘on: (1) as
answers come in, anticipating how they might fit into the case and ﬁa v they: can be used
in a courtroom, so that questioning and follow up are part 6fthe oping, shifting trial
strategy; (2) understanding the deposition is t{gcrely the pEocess: mixing paints and
stretching canvas - painting comes later; (3) handling any pe of opposing counsel:
treating colleagues at the bar with respect and proﬁessmnal Sm; refusmg to be

intimidated or goaded by the lunatics and freaks whg;call theriselves lawyers; never
losing your cool or sense of humor. Always know A «piace near the deposition for
lunch. Never stop improving.

AI'LA Doc. No. 17013132. (Posted 1/31/17)
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deposition must cover large amounts of documents, the court may extend the
deposition. Tatum v. Schwartz, 2008 WL 298824 (E.D.Cal.) Where a deposition
entails consideration of thousands of pages of written material, courts have discretion
under FRCP 30(d)(1) to extend the deposition beyond seven hours. Baker v. PPL
Corp.,2011 WL 1811106 (M.D.Pa.). See also In re Intel Corp., 2008 WL 53377979
(D.Del.) (authorizing 14 and 15 hour depositions in case where testimony spanned
events covering 8 years, and entailed review of thousands of pages)).

a. Pre-Disclosure May Be Necessary To Obtain More Ti eslf a wliness will be
questioned about numerous or lengthy documentgjc Arefe;g&for the
interrogating party to send the documents to the withigss, in ddvance; ffor review.
Tatum v. Schwartz, 2008 WL 298824 (E.D.Cal.)(g . Ogg) Advisory
Notes). Accordingly, a court may conclyde that “ {q
not good cause for extendmg a deposm

dstiiptive time limit set by
‘ .D.Cal.).

6. Translation: If a deposition will be transl ed th i ai;; extend the deposition
to compensate for the time | public of Ecuador, 2011
WL 736868 (N.D.Cal.).

7. Witnesses Relevance And$ { esses’ depth of knowledge, busy
schedule, and prior depositit are all relevant in the court’s
consideration as to whether eposition’s length. See MCC Management

e must come from the seven hours allotted. The better
by the advisory notes is that if the lawyer representing the

the seven-hour limit.’ See Dow Chemical Co. v. Reinhard, 2008 WL
.Mich.)(citing FRCP 30(d) Advisory Note (2000)).

1 Time May Come With Limits: When allowing additional deposition time,
F o limit the topics to be covered during that time. Gibbs v. Family Care Center,
2011 WL 772877 (N.D.Ind.). The court may place other conditions on extending the

time, such as making the deposing party pre-submit to the other side the documents it
ill use during the deposition. S.E.C. v. Schroeder, 2009 WL 3320417 (N.D.Cal.). Also,
the court may require the deposing party to pay costs for the additional time.

D. Court May Shorten The 7 Hours: The court may shorten a deposition from the
presumptive 7 hours upon a showing of good cause. Withers v. eHarmony, Inc., 267
F.R.D. 316 (C.D.Cal. 2010). The rules provide that “the court may alter the limits in
these rules on . . . the length of depositions under Rule 30.” FRCP 26(b)(2)(A). The
party seeking a court order to extend or shorten a deposition examination, or otherwise

Al'LA Doc. No. 17013132. (Posted 1/31/17)
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III. Objections To Translations: Parties must make contemporaneous objections if they believe a
witness is being misinterpreted. United States v. Urena, 834 F.Supp. 1282, 1285 (D.Kan. 1993).
It is not sufficient to make a general objection to the interpretation at the beginning of the
deposition, because such an objection does not permit review. Id. For example, in American
Nat. Fire Ins. Co. v. Mirasco, Inc., 265 F.Supp.2d 240, 251 (S.D.N.Y. 2003), the court refused
to exclude the interpreted deposition based upon one party’s argument that the Arabic word
“hather” should have been interpreted as “embargo,” but was not. Among the bases for rejecting
this motion, the court noted that the objection was not raised in the deposition

IV.  Practice Points: To avoid difficulties, when a deposition is | & theapany noticing
the deposition should take the following steps: 1) pre-disclosethe ' he pfoposed

translator to the other side so that objections may be resolved
are technical or complicated terms that may be disgussed, pro
translations for those terms; 3) if documents are to% ,
translations of the documents — if available — so that challenges'
resolved before the deposition. (Your author once spent®
Mandarin Chinese interpretation to the English werd “u

65 s, pre-disclose
 translations may be

@n translated depositions should hire a
ion and advise the attorney regarding

orks only for the hiring party. This permits the

@RS to - or request corrections in - the translatlon
1158

the transcript. Instead, the checl ,
calling or defendmg attorney to &

e Actual Need For A Translator: Some bi-lingual witnesses ask for

as a tactic, or because they don’t feel totally confident in English. During the

, explore the range of the witness’s proficiency in English — this may be helpful if
any challenges arise to the translation, as the witness may actually understand the English
terms. This may include questions about: (1) the witness’s studies in English, (2) books or
nagazines the witness has read in English, (3) documents in the record the witness received
that were written in English, and (4) did the witness take their drivers-license test in English.

Notes:
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The officer must begin the deposition with an on-the-record statement that includes: (i)
the officer's name and business address; (ii) the deposition’s date, time, and location; (iii)
the deponent's name; (iv) the officer's administration of the oath or affirmation to the
deponent; and (v) the identity of all persons present. Nusbaum v. MBFG Ltd.
Partnership, 2009 WL 2605320, 1 (W.D.Pa.)(citing FRCP 30(b)(5). If the deposition is
not recorded simultaneously by a stenographer, the officer must repeat these statements
at the beginning of each tape or disk. /d. Finally, the officer must state when the
deposition has concluded. Id. If the video recording fails to comply with the rules, then it
may be excluded. American General, 2010 WL 4367052. A

@, ”‘*‘ ‘g
1. Examgl “The Coun concludes that it will not permxt‘izhe vided f- to e presented

as vided 3 its entlrety

=

and (2) the requirements of Fed.R.Civ.P. 3Q,were met. Re
2009 WL 2579614, 11 (C.D.Cal.). ; 2

lmage mampulatlon can seek a
record the deposition, or can
General v. Billard, 2010 WL 4
deposition must be taken befor

: powered officer. FRCP 28.1fa
6L is not operating the videotape recorder,

ipts: Videotape and audiotape cannot act as a deposition’s
. MBFG, 2009 WL 2605320 at *3 (W.D.Pa.). Typically,
ipts. The commentary states that parties “should understand
uired by Rule 26(a)(3)(B) and Rule 32(c) if the deposition is
dence at trial or on a dispositive motion under Rule 56.” Smith v.
66018, 3 (M.D.Pa.)(citing FRCP 30 Advisory Note (1993)).

Non-Professional May Transcribe: Although the rules require neutral officers
to attend depositions, the rules do not require audiotaped depositions to be
transcribed by a neutral party. Jacobson v. Schwarzenegger, 650 F.Supp.2d 1032,
1046 (C.D.Cal. 2009)(citing FRCP 26(c), Advisory Notes (1993)). The rules
“reflect the legislative intent that law office personnel, rather than an independent
stenographer, will most likely prepare the typed transcript of those portions of the
audio or video depositions which counsel intends to introduce at trial.” Hudson v.
Spellman High Voltage, 178 F.R.D. 29, 31 (E.D.N.Y. 1998).

b. Neutral Professional Must Transcribe: Parties may not transcribe videotapes
as the result would likely be challenged by the opposing party. Nusbaum v.
MBFG Ltd. Partnership, 2009 WL 2605320, 3 (W.D.Pa.)(parties shall each pay
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half for transcription by neutral reporter). [Ed. Note: This is the better view;
allowing a non- professional to transcribe simply burdens the non-noticing party
with the task of comparing the resultant transcript with the recording and then
fighting with the opposing counsel about the results.]

D. Costs Of Videotaping May Be Recovered: The costs of vidcotéping a deposition are
typically recoverable as awarded costs. Tilton v. Capital Cities/ABC, Inc., 115 F.3d 1471
(10th Cir. 1997). Contra Cherry v. Champion Intern., 186 F.3d 442, 449 (4th Cir. 1999).

E Practice Pointers: The benefits of videotaping a depositi nre @d de%osmon specific
1. Restrains Counsel: Taping a deposition changes the ] ""he prospect of
being orally and visually recorded often restgains attorjeysi oL noxious conduct in
which they might otherwise engage. This 15%erhaps the estdiitial benefit for
videotaping a deposition and, where opposing counsel eularly unpleasant, is often

reason enough to pay for videotape. If counsel p
witness, the tape can be used to get an order limit

ways that the videotape might be used at
trial. First, if the witness di€ ilable for the trial, the tape may be
shown to the fact finder in ive festimony. Second, the deposition may be used to

deposmon tranSgript. Ung rrcumstances, the videotape is a benefit. Some
witnesses, howgyer, speak slowly and quietly and are ill-suited for videotape. When it

: witness during trial, the use of a slow, unclear videotape is
attorney reading the transcript himself, giving the words the
the point he hopes to make.

ook like on a typed page. Conversely, most witnesses are familiar with
tay at a heightened level of alert when a deposition is videotaped, and are
e to let down their guard.

Court’s Benefit: Videotaped depositions benefit the court. See Riley v. Murdock,
156 F.R.D. 130, 131 (E.D.N.C.1994) (discussing the various advantages to this form
of testimony, including its ability to allow a better evaluation of the credibility of the
deponent). Given these advantages, courts are reluctant to prevent depositions from
being videotaped. Alexander v. F.B.I., 186 F.R.D. 123, 127 (D.D.C. 1998); see also
Doe v. District of Columbia, 697 F.2d 1115, 1119 (D.C.Cir. 1983).

III. Remote Depositions: “The parties may stipulate - or the court may on motion order - that a
deposition be taken by telephone or other remote means.” 4jaj v. Bureau of Prisons, 2011
WL 2791275, 1 (D.Colo.); Akins v. Mason, 2008 WL 4646142, 1 -2 (E.D.Tenn.)(quoting
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[C5] DEPOSING ORGANIZATIONS

QUICK RULE: Organizations - corporations, non-profits, and agencies - may be
deposed through their representatives. FRCP 30(b)(6). The recipient
of the 30(b)(6) deposition request shall designate, and if necessary,
prepare, a person lo testify to "matters known or reasonably
available to the organization.” Testimony in a 3 0(b)(6) deposition is
evidence, but is not considered an admission. g :

DISCUSSION:

I Overview: The ru]es prov1de two ways a party magnotice andy : the party can

e bers. When a person is
RCP 30(b)(1). If the witness
ithe organization, but the

i n organization is deposed, the
party seekmg dlscovery ldentlﬁes t ««m posmon sub nd the organization receiving the
nesses. Resolution Trust Corp. v.

n a corporation or association

ation appears vicariously through that

3d 275, 303 (3rd Cir. 2000). A 30(b)(6)

depose a “person,” or an “organization,” through its employees!
deposed, the witness testifies solely upon his personal ka

designates a person to testify on its}
agent. Black Horse Lane v. Dow C

itions of organizations or corporations - a specialized form of
wery. OBE Ins. Corp. v. Jorda Enterprises, Inc., 277 F.R.D.

); Great Am. Ins. Co. v. Vegas Constr. Co., Inc., 251 F.R.D.
hese depositions prevent ‘bandying,” the practice whereby people
h disclaims knowledge that is clearly known to persons in the
by to the organization itself. Myrdal v. District of Columbia, 248
(D.D.C. 2008) (citing FRCP 30(b)(6) Advisory Notes (1970)). Without
: eposmons a corporatlon could “hide behind the alleged ‘failed’ memories

: 0(b)(6) Deposition: A 30(b)(6) notice or subpoena lists the subject areas to be
addressed in the deposition. Prokosch v. Catalina Lighting, Inc., 193 F.R.D. 633, 638 (D.Minn.
00). The party seeking discovery must describe the matters with reasonable particularity.

t Am. Ins. Co. v. Vegas Constr. Co., Inc., 251 F.R.D. 534, 539 (D.Nev. 2008).

A. Appropriate For All Organizations: A 30(b)(6) notice or subpoena may be properly
served upon a public or private corporation, a partnership, or a governmental agency. See,

e.g., F.C.C. v. Mizuho Medy Co. Ltd., 257 F.R.D. 679, 681 -683 (S.D.Cal. 2009).

B. Practice Point: The 30(b)(6) deposition transcript of a party is admissible as a party
admission; accordingly 30(b)(6) depositions of party opponents are very useful. The
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[D2] REFRESHING DEPONENT'S MEMORY

QUICK RULE: An adverse party is entitled to obtain documents a witness uses to
refresh his memory while the witness is testifying. An adverse party
may be entitled to obtain documents used to refresh the witness's
memory before testifying. There is a split whether this rule is
sufficient to overcome claims of privilege. Counsel may use
unfamiliar documents to refresh a witness’s memgry.

DISCUSSION:

L Documents Used To Refresh: During a deposmo%f a witnes; 1o
her memory, an adverse party is entitled to obtain that docum question the witness about
the document. FRE 612. This rule, which primarily applie :

applies during depositions given the admonition that "EX +and cross-examination of

de ns of the Federal Rules of
rd Cir. 1985); James Julian,

v. Burlington Nothern, 169 F.R.D.

b arise when the reviewed document has

Review of documents during breaks in the deposition is "before" the
iskett v. Wal-mart Stores, Inc., 180 F.R.D. 403, 406 (D. Kan 1998).

iy Require That The Document Actually Refresh: Most courts have held
production of a document will only be ordered if it actually refreshes a witness’s

y. "[E]ven where a witness reviewed a writing, if the witness did not rely on the
writing to refresh memory, Rule 612 confers no rights on the adverse party." United
States v. Sheffield, 55 F.3d 341, 343 (8th Cir. 1995)(citing 28 Wright et al, Federal
Practice and Procedure § 6185, p. 465 (1993)). Contra: Actual refreshment of
recollection is unnecessary. Audiotext Communications v. U.S. Telecom, Inc., 164 F.R.D.
250, 254 (D.Kan. 1996); Hiskett v. Wal-mart, 180 F.R.D. 403, 406 (D. Kan 1998).

B. Document Used To Refresh Before Testifving: If a witness refreshes his memory with a
document before testifying, the trial court may compel production of that document "if the
court determines it is necessary in the interests of justice."” Burns v. Exxon Corp., 158 F.3d
336, 343 (5th Cir. 1998). Rule 612(2) grants trial courts discretion in ordering the production
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provides important, objective proof that the research comports with the dictates
of good science. Id:

b. Improper Extrapolation: The court may consider whether the expert has
unjustifiably extrapolated from an accepted premise to an unfounded conclusion.
General Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997).

¢. Alternatives: The court should consider whether the expert has adequately
accounted for alternative explanatlons (on matters of causa4 A ). Claar v.

and dbligated to scrutinize carefully
it testimony. Claar v. Burlington
Greenwell v. Boatright, 184 F.3d
ivocal duty to give careful scrutiny to
erdicts based on 'junk science™).

mit testimony under Daubert, the court
e record” rather than rule “off-the-cuff.”

. ?j 1212, 1223 (10th Cir. 2003). The trial court must then
eloped record to allow a determination on appeal of
purt properly applied the relevant law. /d.

bility, the fact finder might find the testimony is due little if any weight.
bagiid td. v. United States, 193 F.3d 1361, 1365-1969 (Fed. Cir. 1999). The
fifference between weight and admissibility is often a close question. Id. When
the issue of rellablllty is raised, it is a key consideration in determining the
welght to be given to expert testimony. See United States v. Velasquez, 64 F.3d
844, 848 (3rd Cir. 1995). In general, criticisms touching on whether the expert
made mistakes in arriving at her results are for the jury. United States v. Bonds,
12 F.3d 540, 563 (6th Cir.1993).

5. Assumptions: Daubert analysis does not preclude testimony merely because it may
be based upon an assumption; however, “the supporting assumption must be
sufficiently grounded in sound methodology, and reasoning to allow the conclusion
it supports to clear the reliability hurdle.” In re TMI Litigation, 193 F.3d 613, 677
(3d Cir. 1999).
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[D6] EXPERT DEPOSITIONS

QUICK RULE: A4 party may depose any person who has been identified as an expert
whose opinions may be presented at trial. If the rules require the
expert to submit a report, the deposition shall be conducted after the
report is provided. Generally, the party taking the deposition must
pay the expert's fees. A party may depose a non-testifying expert only
upon exceptional need. ‘

DISCUSSION:

I Deposing Experts (General): An “expert” is a pef%i@n who p se: ecialized knowledge”
due to his “skill, experience, training, or education” that “will a% '
understand the evidence or to determine-a fact in issue. W i
834 (7th Cir. 2011)(citing FRE 702). Expert testimony resalts fre ,m

rton 636 F.3d 828, 831 -
process of reasoning
which can be mastered only by specialists in the f%i,d U~ tates v. White, 492 F.3d 380, 401
(6th Cir. 2007)(citing Advisory Not, &Three,usefu’l gies of experts have been identified: (1)
testifying experts, (2) expert consulfants; (3) fabgwnt%esses with expert knowledge. See Brigham
Young University v. Pfizer, Inc., ff WL l, 9304, 2~(D Utah)(citing Wright & Miller, Federal
Practice and Procedure: Civil § 2029). The m ortﬁﬂﬁy for discovery is different for each type.

whose opinlons
write a report, the

that will provide expert testimony. Rule 26(a)(2)(A). The expert
t applies to all testifying experts Hamburger V. State Farm Mut.

703,6705). That duty to disclose a WItness as an expert is not excused when a witness
ill testify as a fact witness and as an expert witness is disclosed as a fact witness.
Tribble v. Evangelides, 670 F.3d 753, 759 -760 (7th Cir. 2012)

a. Results Of Identification: By designating a witness as an expert, a party brings the
expert and his report - should he write one - within the universe of material that is
discoverable by all parties and, generally, admissible at trial. Penn National v. HNI,

245 F.R.D. 190, 193 (M.D.Pa. 2007); Flickinger v. Toys R Us, 2011 WL 2160493, 7
(M.D.Pa.). Some courts have held that once a witness is designated as an expert, she
may be called by the opposing party, although not designated by that party. Nat'l
R.R. Passenger Corp. v. Certain Temp. Easements, 357 F.3d 36, 42 (1st Cir. 2004);
Kerns v. Pro-Foam, 572 F.Supp.2d 1303, 1305, 1308-10 (S.D.Ala. 2007).
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consultation with an expert may yield grist for the adversary's mill”; (2) the view that
“each side should prepare its own case at its own expense”; (3) the concern that it would
be unfair to the expert to compel its testimony and also the concern that experts might
become unwilling to serve as consultants if they suspected their testimony would be
compelled; and (4) the risk of prejudicing the party who retained the expert merely based
upon retention. Long-Term Capital Holdings, LP v. United States, 2003 WL 21269586,
2 (D.Conn.); Bank of Brussels Lambert v. Chase Manhattan Bank, 175 F.R.D. 34, 45
(S.D.N.Y. 1997); Rubel v. Eli Lilly and Co., 160 F.R.D. 458, 460 (S D.N.Y. 1995).

2. Procedure under 26(b)(4)(D): If testimony is soughﬁgrom an pert consultant (1) who
has been retained or employed in anticipation of lltlgaf%p or forg ;al (on this issue the
objector has the burden), and (2) who is not expected tgbq,:calle P'as a witness, then
before discovery can be ordered, the court must find e ceptivpal éxrcﬁmstances Toledo
Edison Co. v. G.A. Technologies, Inc., 847 F2d 335, 340-4 l%i( S#HCir. 1988). Once such

D
a showing is made, a court, before ordering dlscgvery, ﬁ st a;nalyze the policy

considerations underlying the rule to determine W ther the; *outwelgh the exceptional
circumstances. Moore's Federal Practice %6 .80

5

mtz -236.5.
’%@ﬁ

es: The cekifig discovery of a non-testifying expert
ing exce%%nal%lrcumstances Bank of Brussels Lambert
D%;Az; (S.D.N.Y. 1997). There are two
ances are commonly identified: (1) where the
L)y -testlfymg expert is no longer observable by

a. Exceptional Circumst
carries the burden of s
v. Chase Manhattan B
situations where excepti
object or condltlon obse

et owledge in general such as that acqmred or developed before litigation was
d. Hoover v. U.S. Dept. of the Interior, 611 F.2d 1132, 1145 (5th Cir. 1980).

. Rule Does Not Protect Potential Fact Witnesses: Protection for consulting experts is
N limited to experts retained or specially employed by the party but who are not expected
‘ix_é to be witnesses. Jones v. Celebration Cruise Operator, Inc., 2012 WL 1029469, 2-3
(S.D.Fla. 2012) (citing Advisory Notes, 1970 Amendments). The rule does not address
or protect the consulting expert whose information was not acquired in preparation for
trial but rather because he was an actor or viewer with respect to transactions or
occurrences that are part of the subject matter of the lawsuit. /d. Such an expert should
be treated as an ordinary witness. Id.; Harasimowicz v. McAllister, 78 F.R.D. 319, 320
(E.D.Pa. 1978) (protections are not triggered when opponent attempts to discover
information that was not obtained or developed in anticipation of the litigation).
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a. Rule Can’t Be Used To Shield Fact Witness: “There is a legitimate concern that a
party may try to immunize its employees who are actors or viewers against proper
discovery by designating them experts retained for work on the case. . . .[Clourts
should be exceedingly skeptical when employees who have otherwise discoverable
information are designated ‘experts.”” 8 A Wright, et al, Federal Practice and
Procedure, § 2033 (3d ed. 2010). If an expert consultant has a history of working for
a party before getting hired to consult on the law suit, communications regarding that
past work history are discoverable. Bartram, LLC v. Landmark Amertcan Ins. Co.,
2011 WL 284448, 3 (N.D.Fla.).

b. Some Consultants Wear Two Hats: It is p0531ble o
one as a specially employed expert in anticipation g
ordinary witness. Caribbean Owners' Ass'n, Inc. vi{
New York 2009 WL 499500 1, 2 (S.D. Aha, )(cmng

ip /ﬁers Grp Inc. v.
, .R. ) e Shell Oil Refinery, 134
F.R.D. 148, 150 (E.D.La. 1990). When that sapge of the information that
the expert holds may be protected, whilg uch if dﬁhation may be subject to
disclosure. Experts fall oy St R

nontestifying expert, Rnown or opinions held” by such an expert.”
Ibrahim ' j

hing the actions he took, but based upon his own expertise. An expert
viewer with respect to transactions or occurrences that are part of the

HGsp. ar Gulfport, 228 F.3d 544, 552 (5th Cir. 2000)(citing Advisory Notes). An
0 is part of an ongoing sequence of events and arrives at his causation opinion
fEatment, his opinion testimony is not that of a retained or specially employed
expert. Downey v. Bob's Discount Furniture Holdings, Inc., 633 F.3d 1, 7 (1st Cir. 2011).

. Example; Treating Physician As Fact Witness: The quintesséntial example of a non-
retained expert is the treating physician of a personal injury plaintiff, whose testimony,

while necessarily based on his expert opinion as to diagnosis and treatment, is not
specially formulated for trial purposes. Beechgrove Redevelopment, v. Carter & Sons,
2009 WL 981724, 4 (E.D.La.). A treating physician “can express an opinion regarding
the cause of any medical condition presented in a patient, the diagnosis, the prognosis
and the extent of the disability, if any, caused by the injury” so long as the opinion is
based upon the medical provider's care and treatment of the patient. Zanowic v. Ashcrofft,
2002 WL 373229, at *3 (S.D.N.Y.).
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a. Treating Physician As Expert: A treating physician who provides expert testimony
as to the cause of the plaintiff's injury, but who did not make that determination in
the course of providing treatment, should be deemed to be one “retained or specially
employed to provide expert testimony in the case,” and thus is required to submit an
expert report. Meyers v. National Railroad Passenger Corp., 619 F.3d 729, 734-35
(7th Cir. 2010)(citing FRCP 26(a)(2)). When the “doctor’s opinion testimony extends
beyond the facts disclosed during the care and treatment of the patient and the doctor
is specifically retained to develop opinion testimony, he or she is subject™ to the
expert reporting rules.” Peck v. Hudson City, 100 F.Supp.2d;118, 121 (N.D.N.Y.
2000); Lewis v. Triborough Bridge & Tunnel Auf?g;g&ZOOl W EIZSS;_(S.D.N.Y.).

avoid a deposition. %

1. Testifying Experts Converted: Several courts
an expert report, to re-deSIgnate a testifyi .expe

a s(rltant to avoid deposition.
% ( La 2006) Brzgham Young v.

%Some courts have noted that parties may

! heir litigation strategy and should be able to
qvork from disclosure. Hartford Fire Inc. v. Transgroup, 2009
[). See also In re Shell Oil, 132 FR.D. 437, 44041 (E.D.La.
1scovery where a party changed the desngnatlon of its expert

b lick, gv Toys R Us, 2011 WL 2160493, 7 (M.D.Pa.); House v. Combined Ins. Co
5 F R.D. 236, 245 (N.D.lowa 1996) (“designation of an expert as expected to be
called at trial,” even if subsequently withdrawn, permits deposition as a matter of right).

: s Assistant: Courts have consistently held that an expert may
rely on the work of others when preparing an expert report, particularly when it is the sort of
work that is reasonably relied upon by experts in the relevant area of expertise. See, e.g.,
Bouygues v. Tekelec, 472 F.Supp.2d 722, 728 (E.D.N.C. 2007); McReynolds v. Sodexho,
349 F.Supp.2d 30, 3637 (D.D.C. 2004). If, however, the testifying expert is merely acting
as a mouth piece for a non-testifying expert, the court may exclude the “mouthpiece”
testimony. Dura Auto. Sys. of Ind., Inc. v. CTS Corp., 285 F.3d 609, 612—13 (7th Cir. 2002).
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placing an undue burden on efforts to hire quality experts. Fleming v. United States, 205
F.R.D. 188, 189 (W.D.Va. 2000). The party seeking reimbursement of deposition fees must
prove reasonableness; absent such evidence the court may use its discretion to determine a
reasonable fee. Solvent Chemical, 210 F.R.D. at 468.

1. Determining The Reasonable Fee: A reasonable fee can be identified by
considering the following factors: (1) the witness' area of expertise; (2) the education
and training that is required to provide the expert insight that is sought; (3) the
prevailing rates for other comparably respected available expergs; (4) the nature,
quality and complexity of the discovery responses préyided; (55 t gcosfof living in
the particular geographic area, (6) the fee actually beingc C o the party who
retained the expert; and (7) fees traditionally charged by i;

costs is not clearly. Conte v. Newsday, 20 845 (&.D.N.Y ) (quoting 6 Moore
et al., Moore's Federal Pi‘act_lgée § 26, 80(3) d), @§11). “Even less certain is
whether other expenses suclis preparati

] Brmit recovery of expert costs for "time spent in
ery.” FRCP 26(b)(4)(E). Time spent preparing for a

peaking, time spent in responding to discovery. Collins v.
81999 WL 966455, 3 (N.D.I1L.). Thus, courts may require

o pay for preparation time. Am. Steel v. Penn Cent., 110

Y. 1986). Fact-specific cases are generally not helpful; the

glor Travel: Nothing in the rules requires costs for expert travel time; rather,
e court has discretion. United States v. 1.604 Acres of Land, 275 F.R.D. 234,
(E.D.Va. 2011). Many courts permit parties to recover fees for an expert’s
ime spent traveling to and from the deposition, and the expenses incurred
during travel,” provided the fees are “reasonable.” See Solvent Chem.Co., 210
F.R.D. at 471-72. But see Mark Andrew v. GMAC, 2003 WL 21767633, at *2, n.
3 (S.D.N.Y.) (rejecting costs for travel time where party chose non-local expert
and made no showing that “equally skilled local experts are unavailable”).

i. Calculating The Fee For Expert Travel: Courts have awarded costs for
expert travel time under various approaches. See Frederick v. Columbia
Univ., 212 F.R.D. 176, 177 (S.D.N.Y. 2003)(travel time is generally
compensable but reducing hourly rate of travel to $200.00 as compared to
hourly rate for deposition of $375.00).

Al LA Doc. No. 17013132. (Posted 1/31/17)




D7-1{Deposing _ Deposing [D7-1

[D7] HOW TO DEPOSE AN EXPERT

QUICK RULE: Experts may be attacked in four broad areas: expertise, assumptions,
opinions, and credibility. The objective is to degrade the expert’s
standing in these areas so that his conclusions will be questioned or
disregarded.

L Expert Deposition Overview: Expert depositions are, first and foremg  depositions. Expert
depositions require the same skill set that fact depositions reqmre pre B tlon L(nowledge of
what helps you and what hurts you, identification of the docume_nts you: ';nt toiuse, patient
questioning, listening to ensure you’ve got answers to your questians, an’,};{gllaﬁv up questions
to clarify answers or to dig deeper. What makes expert depositio ie is‘the deposition’s

subject matter. The rules provide certain hurdles tﬁ%xpert must cl %e able to testify at

trial; human nature provides additional areas where experts are S tto attack. An expert

deposition explores these areas.

A. Deposing The Expert: There a
Opinions, and Credibility. Eac

the objective (what does a suc

: M each lt is lmportant to understand
ation look like regarding this subject),
eposition to allow for the cross

examination
1. Preparing For The%xpert Depositian; Expi rt dBpositions reward preparation with a much
higher rate of return tfi#) itionis@Athough preparation is encouraged for both, for the
fact deposmon the attq could — in theory — walk into the deposmon knowmg nothing and

W|tness is £ "’»N' g non-r. aincooperative, or evasive. With experts, a lack of preparation
mey doesn’t have the slightest idea what the expert is talking
expert’s answers if you don’t understand them.

sknowledge, however, will allow the calling attorney to ask informed follow up
: preventing the expert from covering up mistakes with expert mumbo-jumbo.

deposmon more efficient. Thus, the attorney preparing for an expert deposition should
aspire to being an informed novice, at a minimum.

B. i'l btain Relevant Articles, Books: The expert will provide her CV during mandatory
disclosure. Seek out and read any articles the expert has published that sound relevant to the
area of testimony. They may be really boring, but the leg work can pay off big.

C. Investigate Prior Testimony: Experts must identify each prior case in which they testified.
Contact the attorney that deposed / cross examined the expert. If not under seal, see if you
can get the report, the deposition transcript, and the cross examination transcript. Having
these before your deposition will allow you to better understand areas of interest, see how
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HI.

Iv.

the expert has been qualified in the past, and get the expert to recommit to statements made
in prior hearings.

D. What Does Your Expert Need To Know: If you have hired your own expert - responding
to the witness for whom you are preparing - your expert needs to help you identify what
information she wants to obtain during the deposition. Sometimes, there are areas that are
genuinely unclear in the other side’s expert’s report; sometimes it’s simply a matter of
locking the expert in.

Objectives In The Expert Deposition: When deposing an ¥y
overlapping objectives. First, to lock the expert into her concl

taken. Second, to obtain a genuine understanding of what the ¢
to gather the tools necessary to attack the expert at %r%jal.

ékpert the alling attomey has three

ther conclusmns and the
approach she took to reach these conclusions. Litigatign is flflidsi€ach side seeks to take
advantage of the other side’s weakness; each side see reup its own weakness. A
party has a distinct advantage if ifscan limit the'éih Side’s: tnesses from shifting their
testimony as the case — and tria} ekt

%n%}: expert may decide she’d rather rely on a
ical error at the center of the expert’s

analysis. By locking,Hhe it into their position at a given point in time, the expert’s pivots
i X ostly (as a hit on the expert’s credibility) or may be rejected by

freach of contract, you must understand how the expert reached these

s. If an expert is testifying about contamination of groundwater, the steps the

pk to evaluate the groundwater are vital. If work was pushed off on an underling, or
subcontracted to a non-testifying expert, that must be captured, as well.

Cﬁ%_ather Tools To Attack: Finally, you will use the deposition to gather the elements
necessary to attack the expert. For each area, we consider what the attack might look like at
trial, and what must be gathered during the deposition to prepare for that avenue of attack.

Deposing An Expert Regarding Expertise: Before a witness can offer an expert opinion, the
court must conclude whether the proffered witness has any expertise — and if so, in which
specific areas. The witness’s ability to get qualified as an expert, and the breadth of the
expertise, will be based upon her qualifications: education, experience, and professional
participation (awards, books, articles, etc). The expert will only be able to offer an opinion if
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that opinion falls within the scope of her qualification. Once qualified as an expert, the witness’s
credentials provide heft to the expert’s opinions — the more significant and applicable the
qualifications, the more likely the fact finder will rely upon the expert’s opinion.

A. Objectives In Challenging An Expert’s Credentials: The expert’s credentials will define
the scope and significance of the expert’s testimony. On cross examination, we will degrade
the expert’s qualifications — both limiting the scope of the expert’s testimony and the fact
finder’s confidence in the expert. If possible, we try to shrink the scope of the expert’s
qualification so that the expert may not be able to offer some or all%f her planned testimony.
For example, an ichthyologist is proffered to opine aboutithe harm:anipil spﬂl caused to all

R

aquatic life within 100 miles of the spills epicenter. At trlaf,wyve suct ssﬁtlly_‘giemonstrate

that — although she is clearly an expert in fish and aquatic m fic has

expertise in squids and mollusks. The court ref% s to qua[,_‘é

and she is unable to discuss the harm to oyster béds. By lim "

expertise, we have successfully limited the scope of, her test )
court finds that she is quallﬂed to testify about bival¥
the subject, her testimony is less Ilkely to be bglleved

expert plans to offer, what exp
credentials in each relevant ared
experience, education, teaching

thelr expertlse Thog eater the scop Sthe greater the number of testifying positions for |
sdeposition, we dig down deep to understand the limits of their

V. Depositing AmEx ert

garding Assumptions: The expert will be adding her gloss to the
underlym factsg g

'he expert however typlcally doesn’t have personal knowledge of

actual assumptions. Similarly, an expert may offer testimony predicated on
ome other expert. These are expert assumptions. If these assumptions turn
he fact finder adopts facts different from those assumed by our expert - her
be damaged or destroyed. For example, the plaintiff argues that she was
4 by the defendant physician, who improperly read and relied upon her x-ray. The
efendant brings in an expert to offer an opinion about what that x-ray — taken 3 years ago —
shows. The expert (we’ll call him Joe) didn’t take the x-ray and didn’t examine the equipment
-whgn the x-ray was taken. Joe will assume that the x-ray was properly taken, on properly
functtomng equipment. Other witnesses — perhaps fact witnesses (describing what actually
happened on the day the x-ray was taken) or other experts (explaining why the x-ray equipment
is reliable) will be needed to support Joe’s assumptions. If Joe’s assumptions are attacked — and
if they crumble — they can undermine Joe’s conclusions.

A. Assumption : Objective Is To Disconnect Conclusions From Facts: The objective at trial
will be to undermine as many assumptions in the expert’s analysis as possible. The process
for doing this is straightforward: (1) identify the material assumption, (2) identify what will
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happen to the expert’s opinion if the assumption fails, and (3) undermine the predicate for
the assumption. Any or all of these steps may be done during cross of the expert - or they
may come in at other parts of the trial. Of course, getting the expert to acknowledge as many
of these steps as possible, during cross exam, is the strongest means of undermining that
element. For the x-ray example above: (1) we get the expert to acknowledge that he’s
assuming the x-ray is actually of the plaintiff — he hasn’t made any attempt to verify this
himself; (2) we get him to acknowledge that his entire testimony is worthless if he’s looking
at the wrong x-ray; (3) find some way to cast doubt upon the x-rays authenticity.

.. G
B. What to Gather On Assumptions During Deposition:Buring dgﬁ%tlon&we try and
gather the predicate for each of the three steps — for as man%; 3

, we'try and nail
e are spelled out in

1. Identify The Assumptions: For each opinign the expep
down what assumptions the expert is relyingupon. So

example, we have an expert appraiser who has o) th
building; as part of his calculation, he must,dete what the apartment’s average
assadopted a 95% occupancy rate.
bn his own (that is, is he offering an
umber came from some other source. If
ipursue the expert as described below

expert conclusion about th
the number is itself a separ.

(see attacking the opinion). r, however, came from an unverified source,
then it’ ide: (1) if it came from a trade journal, (2) if it
came from s fig in the area, (3) if it’s a rule of thumb in the
neighborhood another expert will be opining as to the number.
Some experts use the word “assumption,” but however they choose to phrase it, an
unvyg ing their conclusion is an avenue of cross. Throughout the
depds t of the expert’s analysis is revealed, look for assumptions and

the expert’s analysis.

2 he Assumption Fails: For each assumption we identify with the
yeedto lock the expert in as to what she thinks will happen if the assumption
he easiest way to phrase this is “if the fact finder concludes that this is
g&hiow will that affect your conclusion.” Some assumptions are not material —
®and the expert explains why the changed assumption wouldn’t affect the analysis (or

atfety their confidence in the conclusion). Some assumptions will clearly undermine the
expert’s opinion. Sometimes, the expert will admit he doesn’t know what will happen if
the assumption fails. This is near as good as an admission of failure.

Challenges To The Assumptions: Finally, once we have identified an assumption and
its impact on the expert’s conclusions, we need to explore if the expert has any
information that makes the assumption fragile. Ultimately, we will not have to prove the
assumption false — merely prevent the opposition from proving the assumption to be
true. Any help we can get from the expert — based upon her experience, or evidence
she’s seen in the case — is a bonus. Sometimes, before the deposition starts, we will have
definitive evidence that one or more of the expert’s assumptions will fail. In those cases,
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it’s best to reserve the evidence for trial, unless we are confident the expert cannot
recover from the upending of her assumptions.

VL. Deposing An Expert Regarding Opinions: Experts produce opinions — that is their output —
based upon their assumptions and their expertise. These opinions can be conclusions (“the
breach of contract cost $74,000 in lost profits™), or intermediary elements of final conclusions
(“The accident occurred when the latch gave way”). The expert’s opinion is not just the result,
but the means by which the result was obtained (“I applied the M&M principles in evaluating
what damages the bank suffered.”). An expert’s opinion can substltuteg*for a mlssmg fact

.

witness. If an attorney wants to prove the speed a car was goﬂ%g she m ght call’ a fact witness

A. Opinion - Objective Is To Reduce Certainty;.For each pinian;
consider an attack on the expert’s conclusions, Which mcludes the methodology the expert
applied in reaching these conclusions. Although our goal, g"z_ erally, is to get the fact finder
to reject the expert’s opinion, our goal on cross exar%n ‘
would take the odd combination of slipshod
on the stand that her opinion — t
should be disregarded. Mortal

ohesty for an expert to admit
es before - is garbage and

," e of possible confidence levels an expert might portray in the approach he’s
undertaken in reaching his opinion:

2 Certainty Scale
(4] Umversal acceptance of expert’s approach (everyone does it this way)

(2) Not everyone has accepted his approach (dissenters are “quacks™)

(3) Split in authorities; he’s in majority, but minority view respected

(4) Admits equal split among experts; prestigious colleagues divided

(5) Admits split among experts, his view in minority

(6) Admits range of alternatives exist, his approach favored by few (considers himself in the
vanguard)

(7) Admits own approach is preposterous
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a. Expert’s Position: Experts often suggest that their approach has universal
acceptance in their field of expertise (level 1). This certainty, if left unchailenged,
gives significant heft to the expert’s conclusions — making them seem inevitable. On
cross, if possible, we seek admissions forcing the expert to acknowledge that her
approach actually rests farther down the certainty scale. By undermining certainty,
we create room for our own theory of the case. To challenge the expert’s approach,
we will make the expert acknowledge the existence of alternative approaches and
how frequently the alternatives are used.

b. What To Gather During The Deposition: Durif; ig the dep ’és on, Wc need to ask
about alternative approaches to the expert’s. To help; '
as authoritative as the expert (sometimes it’s the €
article). "

i. What are the “Blbles” in the expert’s field? These %re the books everyone
t ‘hey can be used to

undermine the expert where she hag, iffefont approach. Can also ask:
What books did the expert consult whe '
his shelf at work? i i

ii. Did the expert au
may allow us to attagk

iii. Does'the expert teac ‘ i
Does h ernatives

[ have identified alternatives or methodologies the expert didn’t take,
eed to find out what the expert thinks would have happened if he took these
es. The existence of an alternative will carry more power if it will affect the
expert’s conclusions. The expert may not know what would happen under this
alternative approach, and that alone may be powerful.

Attacking The Expert’s Certainty In The Execution: Identifying an expert’s mistakes
can be deeply gratifying — pointing them out while the expert is on the stand is just out
and out fun. Some mistakes arise from faulty assumptions — we look at those above —
while other mistakes are simply flaws in the expert’s execution. The most common of
these are calculation errors or spread sheet malfunctions where data become corrupted or
misdirected. Often, in preparing for a deposition, you identify a clear mistake that an
expert has made. The error may be in an assumption (expert assumes the number is 4
when the parties have stipulated that the number is 400), or in their analysis. Sometimes
it’s as simple as a calculation error, sometimes it’s more technical in nature. When these
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mistakes are found, the question often arises: should I ask about it in deposition or save
for it for trial. The response depends upon what type of error you’ve discovered.

a. The Error Benefits Your Side: If the error actually benefits the party you represent,
leave it alone. There is no value in cross examining a mistake in your favor. Further,
if you raise it at deposition, the expert will try and correct it to your client’s
detriment — so make a note, and leave it alone.

4. The Error Is Neutral Or Benefits The Other Side: If the error.is neutral or benefits
the other side then it needs to be addressed. The question as to ‘whether t’o save it for trial
is answered by exploring two elements (1) am I sure t,thls 1s"amlstal§e and (2) can |
force the expert to admit his mistake wnthout losing or gofifusing: _‘1 facﬁ' nder If the
answer to both these questlons is yes, save jt for tnal “if ot gxg% Fhe

and this number clearly shows up in an x- T2y log
deposmon will simply allow ¢ expert to car St

) %more If, however the error involves a
number on a spread sheet derived from a formula based on five

other numbers, there is simp!

Opinion: If an attorney makes a point with an expert but
fthat no one is bothering to pay attention, does the attorney

$efnope. As you develop knowledge in a technical subject matter
5: d sound like the experts — this is helpful when you want to corner

fiplicated areas with the expert, but then you need to find a way to capture the
a way that will be useful for an unenlightened fact finder.

posing An Expert Regarding Credibility: As with all witnesses, an expert must be credible
efore her testimony will be accepted. Some attacks on credibility are expert specific:
fonstrating that the witness is swayed by the money she’s receiving or by her frequent
experience testifying for plaintiffs. Some attacks are not expert focused, but go after the
witness’s honesty — based, for example, on testimony changes after the deposition.

A. Bias: The subtext here is that the witness was not open-minded when he examined the case.
Information to be gathered would be prior work experience for the party, the lawyer, and the
side (plaintiff or defendant) in the case.
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VIIIL.

B. Opinion For Sale: The subtext here is that the witness is willing to testify for whomever
will pay her. At the deposition, we gather financial information regarding this engagement
(how much is she being paid, what percent is it of her annual income), financial information
regarding past engagements (especially if for the same counsel or party), and whether she’s
ever rejected an invitation to testify.

C. Lack Of Familiarity: The subtext here is that the expert doesn’t really know what this case
is about. Gather information about what the expert doesn’t know and what he hasn’t
bothered to look at. Also confirm the “documents considered” list ensur@zlt is complete.
At trial, we may challenge the expert on documents she d%f' t con ;

to make the reports sparse, either to confuse the othfgr side or
very specific testimony. Game playing such as this8 dangero

incomprehensible, the proffering attorney is stuck. Ever
produce an incomprehensible report; expertise in gne
an ability to write, or an ability to e <plal
attorney will use the (1) to identify fh
understanding of the planned testirfi®
calling attorney should walk throu
before presenting the expert with . @nce the'report is in the expert’s hands, she will

generally _]USt read from the report. His stify without the report, that should be captured

ringfie deposition, the calling
#kation, (2) to ensure a full
, however, is not about the report. The

alk thgough thesgeport, asking the expert to explain her statements, her
ibing Also, she should explain all attachments, as they may be used
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[E2] WORK PRODUCT DOCTRINE

QUICK RULE: The Work Product Doctrine protects (1) documents and tangible
things, (2) prepared in anticipation of litigation or for trial, (3)
prepared by a party or that party's representative (attorney,
consultant, surety, or agent). Hickman v. Taylor, 329 U.S. 495
(1947); codified at FRCP Rule 26(b)(3). A party can overcome the
work product doctrine by sufficient need.

DISCUSSION:

Y'a.lL form federal
d &58 61-62 (3d Cir.
vro:wdmg a privileged area

L Work Product Doctrine: The work product doctrifie is gove a
standard set forth in FRCP 26(b)(3). In re Cendant Corp., 343 %
2003). The doctrine shelters the mental processes of thesa

protection to all inquiries and requesgss g
or opinions The work product doeé&rme proteeh Tsary trial process, rather than the

7 F.2d 854, 864 (D.C.Cir. 1980).

A. Purpose: The work product dome servg
thought processes and mental i 1me551o 5

Bs: The federal rules codified the work product doctrine,

i{ ents and tangible things prepared in anticipation of litigation.
3¢ in Hickman is broader than FRCP 26(b)(3); the doctrine is
i¢ rules and Hickman. In re Qwest Communications Intern. Inc., 450

I

yered: The work product doctrine does not protect facts concerning the

f work product or facts contained within the work product. See RTC v. Dabney,
38262, 266 (10th Cir. 1995)). The protection extends to underlying facts only
when they "inherently reveal the attorney's mental impression." Onwuka v. Federal
Express Corp., 178 F.R.D. 508, 512 (D.Minn. 1997).

B. Anticipation Of Litigation: The doctrine protects materials prepared for any litigation
or trial provided the materials were prepared by or for a party to the subsequent
litigation. FRCP 26(b); F.T.C. v. Grolier, 462 U.S. 19, 25 (1983). The test is whether "'in
light of the nature of the document and the factual situation in the particular case, the
document can fairly be said to have been prepared or obtained because of the prospect of
litigation." United States v. Adiman, 134 F.3d 1194, 1196 (2d Cir. 1998).
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1. Procedure: To determine whether a document has been prepared “in anticipation of
litigation,” courts ask: 1) whether the document was prepared due to a party's
subjective anticipation of litigation, rather than for ordinary business purpose; and 2)
whether that subjective anticipation was objectively reasonable. In re Professionals,
578 F.3d 432, 439 (6" Cir. 2009). A document, prepared in anticipation of litigation,
is protected even if also serves an ordinary business purpose. Id.

a. “For”v. “About”: It is not enough to trigger work product protection that the
subject matter of a document relates to a subject that mlghggoncelvably be
litigated. United States v. Textron Inc, 577 F.3d 24, 29 -30 (1*Cir. 2009) The
rules literal language protects materials prepared oi'any ht aﬁzon 01‘ trial as long
as they were prepared by or for a party to the subsequ nt llt:}

" XS

€ pro ection of the work product doctrine.
anc., 709 F.2d 1109, 1119 (7th Cir. 1983).

St face, limits its protection to one who is a party (or a
o the litigation in which discovery is sought. In re California
i, 892 F.2d 778, 781 (9™ Cir. 1989). "[D]ocuments prepared for

e @'party to a closely related lawsuit in which he will be disadvantaged
gisclose in the present suit." Wright & Miller, Federal Practice and

a party S attomey, consultant surety, indemnitor, insurer, or agent. United States v.
Nobles, 422 U.S. 225, 238-39 (1975) (attorneys often must rely on investigators and the
ork product doctrine applies to materials prepared by such agents).

D. Procedure: A party seeking to withhold discoverable materials as work product must
expressly assert the claim, and, without revealing protected information, describe the
documents not produced to enable other parties to assess the privilege’s applicability.
FRCP 26(b)(5); Garcia v. City of El Centro, 214 F.R.D. 587, 591 (S.D. Calif. 2003).

1. Burden Of Proof: The party resisting disclosure must establish the documents'
eligibility for protection. Binks, 709 F.2d at 1120. The party claiming protection
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must show that anticipated litigation was the “driving force behind the preparation of
each requested document.” In re Professionals Direct Ins. Co., 578 F.3d 432,

439 (6™ Cir. 2009); Nat'l Union Fire Ins. Co. of Pittsburgh v. Murray Sheet Metal
Co., 967 F.2d 980, 984 (4th Cir. 1992).

E. Attorney’s Interest In Work Product: Unlike the attorney-client privilege, the attorney
has an independent privacy interest in his work product and may assert the work-product
doctrine on his own behalf. Sandra T.E. v. South Berwyn School Dist., 600 F.3d 612,

618 (7™ Cir. 2010). The doctrine's protection is not waived snmplylggcause the attorney
shared the information with his client. Id. % 1 2

III.  Opinion v. Fact: The work product doctrine shields all work
Pacific Fisheries, Inc. v. United States, 539 F.3d 1143, 1148
distinguish between "opinion" and "fact" work product when

A. Opinion Work Product: Opinion (or *“core”) work
contammg “"the mental i 1mpressnons conclu510ns opl 116H

o be entitled to protection
ilege must show “a real, rather than

eal counsel's thought processes “in

rand Jury Subpoena Dated July 6,

%

speculative, concern” that the W ork product %

:5,

relation to pendmg or annclpat‘ litigatsgp.
-f-(}a X
2d Cir. 204 6.

1. Scope: Opin work produc F abSelute immunity. In re Cendant, 343 F.3d
Cit, yave opinion work product absolutely protection.
; F.2d 730, 735 (4th Cir. 1974) - Not a majority view.

Hotes and memoranda from a witness interview are opinion
General Motors Corp., 209 F.3d 1051, 1054 (8* Cir. 2000).
jig counsel’s mental impressions and conclusions is opinion

A. Obtaining Opinion Work Product: Opinion work product may be discovered when
mental impressions are at issue and the need for the material is compelling. Holmgren v.
State Farm, 976 F.2d 573, 577 (9th Cir. 1992). The crime-fraud exception presents a rare
and extraordinary circumstance in which opinion work product is discoverable. Cox v.
Administrator United States Steel, 17 F.3d 1386, 1422 (11th Cir. 1994).

B. Obtaining Ordinary Work Product: To obtain ordinary work product a party must
show both a substantial need for the information and that seeking the information
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through other means would cause undue hardship. United Kingdom v. United States, 238
F.3d 1312, 1322 (11" Cir. 2001)(citing FRCP 26(b)(3)). See also Hickman, 329 U.S. at
512-13 (production of the material is not merely relevant, but also necessary). Courts
will not permit discovery of a witness’s statement to opposing counsel if that witness is
available to all parties. Baker v. General Motors, 209 F.3d 1051, 1054 (8" Cir. 2000).

V. Waiver: FRE 502, recently adopted, governs both the scope of intentional waiver and when
unintentional disclosure results in a waiver. See Attorney Client Privilege section (E1).

VI.  Specific Applications B,

now protected under the work product doctrme RCP 26

protects drafts and certain communications betWeen a partys
expert from disclosure. PACT XPP v. Xilinx, 2012 WL 120
FRCP 26(b)(4)(B) & (C)). It is no longer true that a i
waived as to confidential information dlsclose%to at

1. Non-Reporting Experts: A i

protect communications wi
Technologies, AG v. Xilinx, It i, 1205855 (E.D. Tex) “The rule does not
i & mumcatlons eh Whsel and other expert witnesses, such as

he right to consult with experts without designating them as
fiout calling them at trial. The opposing party may discover the

ot exceptional circumstances under which it is impracticable for the
scovery to obtain facts or opinions on the same subject by other means."
iissador, 190 F.R.D. 670, 671 (E.D. Wash. 2000)(FRCP 26(b)(4)(B)).

kceptions: “A number of cases hold that 'exceptional circumstances' allowing for
discovery of a non-testifying expert's opinion exist where the object or condition
observed is not observable by an expert of the party seeking discovery." Hartford
Fire v. Pure Air, 154 F.R.D. 202, 208 (N.D.Ind. 1993)(quoting Delcastor, Inc. v.
Vail Assoc., Inc., 108 F.R.D. 405 (D.Colo. 1985); Dixon v. Cappellini, 88 F.R.D. |
(M.D.Pa. 1980). Likewise, "exceptional circumstances” can be shown where a non-
testifying expert's report will be used by a testifying expert as the basis for an expert
opinion. Id. (citing Heitmann v. Concrete Pipe, 98 F.R.D. 740 (E.D.Mi. 1983)).

C. Attorney As Witness: An attorney may testify as a fact witness without waiving work
product privileges. In re Pioneer Hi-bred International, Inc, 238 F.3rd 1370, 1374 (Fed.
Cir. 2001); Motley v. Marathon Oil Co., 71 F.3d 1547, 1552 (10th Cir. 1995).
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IV.  Physician/Patient Privilege: Neither federal statute nor federal common law recognize a
physician/ patient (or hospital-patient) privilege. Northwestern Memorial v. Ashcroft, 362
F.3d 923, 926 (7™ Cir. 2004); Whalen v. Roe, 429 U.S. 589, 602 (1977).

V. Priest/Penitent Privilege: Federal courts recognize the priest-penitent privilege, protecting
confidential communications, confessions, and advice from discovery. Trammel v. United
States, 445 U.S. 40, 51 (1980); United States v. Gordon, 655 F.2d 478, 486 (2d Cir. 1981).

VI.  Therapist/Patient Privilege: Federal courts recognize a privilege protecgng confidential

communications between a licensed psychiatrist/ therapist ’e in the"’ (ci‘%tse of treatment.

Jaffee v. Redmond, 518 U.S. 1, 116 (1996). A witness can waivg cge l:g/ putting
their metal state at issue by: seeking to recover for emotional dj Doe 3% Dairy, 456
F.3d 704 (7th Cir. 2006); basing her claim upon thg,psychothéfa comm%niéatlons with
her; or selectively disclosing part of a privileged c mumcatl to paintan advantage in

gf aintiff does not put his

om dg ‘rgﬁsnon for which he is
not seeking recompense; nor may a defendant ovegcome %Qrmgege by putting the
plaintiff's mental state in issue. Id. g

£

ther compelled to testify nor

he or she is married at the time of

Cir. 2003). The testifying spouse may
nt spouse. Id. This privilege may not be
Med States, 347 U.S. 1, 6 (1954).

VII. Adverse Spousal Privilege: An i
foreclosed from testifying" agains
trial. United States v. Espino, 317

ay assert this privilege. The privilege has three prerequisites: (1) a
marriage at the time of communication; (2) "utterances or expressions
§Pouse to convey a message to the other," United States v. Lustig, 555 F.2d
ir. 1977); and (3) communications made in confidence. 2 Weinstein,

o the spouses’ joint criminal activity, and (2) where the communications were made
after the spouses have permanently separated, even though not legally divorced. In Re
Witness Before Grand Jury, 791 F.2d 234, 238 (2d Cir. 1986).

B. Breadth: This privilege probably applies to civil matters and even applies if the witness
or spouse is not a party to the proceeding. See Caplan v. Fellheimer et al, 162 F.R.D.
490, 492 (E.D.Pa. 1995). The rationale behind the privilege of encouraging open and
honest communications is only furthered if the spouses are able to keep the
communication confidential, regardless of the type of case.
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[F1] OBJECTIONS AND DIRECTIONS NOT TO ANSWER

QUICK RULE: In Depositions, timely objections are necessary to preserve errors for
later challenge. Objections regarding the manner in which the
deposition was noticed or performed must be raised immediately.
Objections regarding questions need generally only be raised
regarding the question’s form. These include: Ambiguous,
Argumentative, Compound Question, Confusm ; 1
Mischaracterizes prior testimony, CallSifpr a n&rratzve,g Scope, and
Vague. Objections regarding answers m abe miéide to preserve
objection. Objections regarding founda ility,
relevance are typically preservetd under fhe

DISCUSSION:

L The Role Of Objectlons In Depositions: Deposm e tWopotential evidentiary uses: on
&eposition’s set up or execution may
render some or all of the depositiogtestimony ing ible. Because depositions typically take

A. First Pnorltv Av ech%cal Challenges: The deposition rules are designed to
3 ed on errors and irregularities in the deposition,

: Aioore s Federal Practzce 932. 11 (1984)) Accordmgly, counsel

pirs immediately to allow their cure. Failure to raise the

and protects the deposition from later challenge. The rule's

o require defects in the taking of depositions to be pointed out

3in of waiver” so as to “give the erring party an opportunity to correct the

:and:to prevent waste of time and money by a subsequent claim that a deposition

suppressed because of some technical error long ago.” Daigle v. Maine Medical,
38684, 692 (1st Cir. 1994)(quoting 8 Wright et al, Federal Practice and Procedure

§ 2153, at 475 (1970); FRCP 32(d)(3).

Second Priority: Avoid Unnecessary Objections: The second objective is to limit the
number of interruptions and confrontations during depositions. See FedEx Corp. v.
United States, 2011 WL 2023297, 5 -11 (W.D.Tenn.)(citing FRCP 30(c) Advisory Note,
(1993). The rules and case law divide the range of possible deposition objections into
two categories: those that must be raised before or during the deposition to avoid waiver,
and those that are preserved regardless of whether they are raised. Whether an objection
falls into the former or latter categories depends upon the erring party’s ability to cure,
given prompt notice.
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E. Objections Regarding Oath: Failure to raise concems about the witness’s oath that
could have been cured at the deposition, waives the objection. See Cabello v. Fernandez-
Larios, 402 F.3d 1148, 1160 (11th Cir. 2005).

F. Objections Arising After The Deposition: Errors and irregularities in the manner in
which the deposition is transcribed, prepared, signed, certified, sealed, indorsed,
transmitted, filed, or otherwise dealt with by the officer, are properly dealt with by a
motion to suppress. Counsel waives these objections if she fails to act with reasonable
promptness. In re Ashley, 903 F.2d 599, 603 (9th Cir. 1990).

L  Objections To Questions (Basis): During the deposition, cc%%gl may
preserve the right to challenge the admissibility of any subseq
challenge, counsel must raise objections to a questign’s form. %
foundation, materiality, and relevance are typically'preserved,
during the deposition, although courts have differed when inte

regarding a questlon s form, a ti
allows him to revise the question roblem. 8A Wright et al., Federal Practice
S . ®bjections to the form of the questions in a
seaso objectnon thereto is made at the taking of the

Wtsconsm 2001 WL 34382022, 5 (W D.Wis. ) (citing

b.

Ambiguous: The question is confusing because a word or phrase could be
understood in more than one way; it is unfair to make a witness answer unclear
questions. FRE 611(a).

Compound Question: The attorney asked two questions; it is unclear which the
witness is answering. FRE 611(a).

d. Confusing: The question’s structure or contents make it unclear or misleading.
FRE 611(a).

A'TA Doc. No. 17013132, (Posted 1731717)
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e. Leading: Leading questions (questions that suggest the answer) are not permitted
on direct examination of non-adverse witness. FRE 611(c). Objections as to
‘leading questions are waived if not raised. Roy v. Austin Co., 194 F.3d 840, 844
(7th Cir. 1999); Oberlin v. Marlin American Corp., 596 F.2d 1322, 1328 (7th
Cir. 1979). Leading questions, while potentially objectionable as to form, are
permitted when the questioner is examining an adverse witness. Cincinnati Ins v.
Serrano, 2012 WL 28071, 4 -6 (D.Kan.). This is especially problematic on cross
examination, when the defending attorney questions her own witness. The use of

leading questlons durmg the Cross- exammatlon of a party %&,{ own attorney, to
iSiti en. @berlm 596

f. Mischaracterizes The Witness's Prior. T estlmon'%? ngdu}gte 0'the question,
improperly seeks to summarize or desc%e prior tesf mo Wample “You said

the car was blue, where were you standing when yo i awsit.” This objection is

; «pomon it suggests the

n the predicate. This

: But the prior testimony:

 correct?”

hy, and that assume facts not in evidence. See Luangisa v. Interface
WL 6029880 (D.Nev.)(citing Schwarzer, et al, Federal Civil

DK% .). This is problematlc because 1t is not the questlon s structure that is
oein; challenged but the possible contents of the answer, which are properly deemed
oifiidational challenges. Because raising these objections does not offer an
opportunity to cure, they should properly be deemed reserved.

a. Practice Point: Because objections are waived if not preserved, counsel should
look for one of two solutions if there are objections regard “calls for legal
conclusion,” “calls for expert testimony,” and “assumes facts not in evidence.”
Go ahead and raise the objection when the issue comes up — if it arises multiple
times or if the calling attorney gets annoyed, negotiate an on-the-record
agreement that these objections are all preserved.

3. Form Objections May Be Reserved: The court may issue an order preserving
objections on form until trial. Abbott Laboratories v. Airco, Inc., 1985 WL 5212
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(N.D.IN1.)(party that would otherwise be calling the objections may not complain
about such an order). Similarly, parties may stipulate as to the reservation of form
objections (see below).

4. Proper Response to Form Objections: Once an objection is made, the examining
attorney can (1) ask the objecting counsel to clarify the objection (if necessary), (2)
ask a different question in an attempt to overcome the objection, or (3) let the
question stand and demand an answer. See State Farm v. Dowdy, 445 F.Supp.2d
1289, 1293. If the examining attorney lets the question stand, the depongnt must
answer the question - subject to the objection — with ng%gguesti I takm“g the risk

that the court will sustain the objection and strike the

B. Foundational Objections Reserved: “Objections to the
the competency, relevance, or materiality of teﬁmony are’p

presented at the trial even though they were not noted at the

d%r ebstructed by interposing these

&"(’

Sew Schbol, 2007 WL 3333273, 2 (D.Idaho).

s of the objection might have been cured if
Thus, counsel must raise curable objections to the
the testimony’s competency, relevancy, or materiality.
290181, 1-2 (N.D.IIL.); Kirschner v. Broadhead, 671

foundational ohjg
presented at the
witpess’s com

] Johnsons can decry the foundatlon for Paul Johnson's

7; that objection is untimely, since the foundational objection, if
at the time of Paul Johnson's deposition, could have been cured at
the deposition was taken, and therefore, the objection has been

{titing FRCP 32(d)(3)(B)).

bjeetion As To Relevance: It is usually not necessary to raise relevance
objections. Luangisa v. Interface Operations, 2011 WL 6029880 (D.Nev.); In re
Stratosphere, 182 F.R.D. 614, 618 (D.Nev. 1998). Failure to make relevancy
objections at deposition can waive them for trial, however, if counsel could have
cured the relevancy objection during deposition. Kirschner, 671 F.2d at 1038.

a. Relevance Objections Are Rarely Necessary: “It is difficult to conceive of the
likelihood that a question which calls for irrelevant information can be ‘cured’ by

restating the question, unless the question is changed to ask for relevant (i.e.,
different) information. Accordingly, it would be rare that an irrelevant question
could be cured. Thus, the objecting party may wait until trial (or just prior to

Al LA Doc. No. 17013132. (Posted 1/31/17)
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A. “Objection To Form” Is Sufficient: A lawyer making an objection must state the
“specific ground of the objection, if the specific ground was not apparent from the
context.” FRE 103. Where counsel objects to a question’s form and then instructs the
deponent to answer there is no obligation to further explain the objection. LeClair v.
Napoli Group, LLC, 2011 WL 2517228 (D.Vt.). “’Objection to form’ should be
sufficient explanation to notify the interrogator of the ground for the objection, and
thereby allow revision of the question.” Applied Telematics v. Sprint Corp., 1995 U.S.
Dist. LEXIS 2191, 4 (E.D.Pa.).

1. Form Objection May Briefly Specify Basis: An objggtion may g,leﬂy specnfy the
nature of the form objectlon (e.g compound ”? “leadi e “assumes ¢s facts not in
evidence”) without crossing the “concision” line. See Gi :‘7 : nati- i Ca v. Serrano,
2012 WL 28071, 4 -6 (D.Kan.). If stating that, for exam bj

may clue in the witness then, a simple objeétion to fo

Jec’tton is vague,
o&ld%e used. /d.

«

simply not permitted in depositions in federal gases. ! o"’" ugh v. Kiniston, 188 F.R.D.
22,24 (D.N.H. 1998). Counsel “should not m &, speakifgt

2398762, 4 (S.D.N.Y ). Objec
adoption of counsel's stateme

C. Excessive Objeé&tions Not Toler3 ing#an excessive number of unnecessary
objections may be Tgproperyeven i individual objection is innocuous. Medline v.
Lizzo, 2009 WL 32 J11L)(citing FRCP 30(d)(3) Advisory Note (1993)). “That is
not to the grounds of relevance will, in every case, be improper;

oXi : e relevance objections cannot hide from impropriety.” Id.
Contra Sy oldifig v. Husky Injection, 262 F.R.D. 365 (D.Vt. 2009)(objections on
t not enough to order second deposition or sanctions).

duct Should Simulate Trial: If an action or statement would not be
urtroom during a trial, it is generally not allowed in deposition. Ethicon
v. United States Surgical Corp., 160 F.R.D. 98, 99 (5.D.Ohio 1995).
counsel may not interrupt the deposition for reasons other than to object or ask
Negsonable break. “The court does not approve of defense counsel interrupting the
deposmon with statements to the effect that he was not going to ‘let’ Dr. Duhachek-

Stapelman answer ‘standard of care’ questions.” Shell v. Sudan, 2010 WL 1418303, 3-4

%D .Neb.). The rules prohibit any interruption which does not assert a necessary objection.
Deposition testimony should be that of the deponent, not a version edited or glossed by the
deponent's lawyer through coaching or speaking objections. See e.g., Quantachrome Corp.
v. Micromeritics Instrument Corp., 189 F.R.D. 697, 700 (S.D. Fla. 1999).

1. Colloguoy: It is inappropriate for counsel to engage in extensive and unnecessary
colloquy or use any opportunity to interrupt and argue with opposing counsel during a
deposition. Luangisa v. Interface Operations, 2011 WL 6029880 (D.Nev.).

ArtA Doc.” No. 1I/0151I52. (Posted 1/317'17)
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called objections. This only becomes problematic with the “echo objections” where one
objection produces a rain of similar objections by the other defenders. This is best
handled with a stipulation on the record that an objection — called by any defender — will
preserve the objections for everyone in the room, removing the need for all to chime in.

VII. Instructions Not To Answer: Deposition testimony is taken subject to objection — that is,
that even when an objection is interposed, the witness is compelled to answer. FRCP
30(c)(2). There are only three permitted circumstances in which counsel may properly
instruct the witness not to answer a deposition question: (1) “when ne§§sary to,preserve a
privilege;” (2) “to enforce a limitation on evidence directed 8 'the cou;t, sor (3)-_to protect a
witness from an examination “being conducted in bad faith or'# :%such
unreasonably may annoy, embarrass, or oppress the deponent oL
Properties, 2011 WL 6029680, 4 -5 (D.Nev.)(quotigg FRCP ’% (&€
than for these narrow circumstances, an instruction%%t to ans

swer a question if it
uantachrome V.

A. Based On Privilege: An attorney may instruct the
potentially calls for privileged information. Seg
Micromeritics Instrument, 189 E.R

E)—vide the basis for the cla
(IOth Cir. 19{9}5) A mere all

e: The assertion of privilege must be accurate.
vrill not support a refusal to answer a deposition question.

oint: If counsel has instructed the witness not to answer a question,
g attorney should confirm with the witness that she won’t answer. This
"necessary in a motion to compel.

. F&Ghallenge Privilege, A Motion To Compel Is Necessary: Instructions to a
deponent not to answer based upon an asserted privilege are best addressed by a
subsequent timely motion to compel. Perez v. Sphere Drake Ins., Ltd., 2003 WL
23198837, 3 (D.Vir. Is.)(citing Plaisted v. Geisinger Medical Center, 210 F.R.D.
527, 532-33 (M.D.Pa. 2002). This motion should be filed immediately after the
deposition is competed. Some judges, however, prefer to be called during the
deposition for such a motion, especially reconvening the deposition is costly. This
has the twin salutary effects that it speeds discovery along and it saves trees and
attorney time, which are of varying value.

B. Enforcing A Court Order: Counsel may instruct a witness not to answer a deposition
question if necessary to enforce a court order. See United States v. Carell, 2011 WL

Al LA Doc. No. 17013132. (Posted 1/31/17)
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4876217, 2 (M.D.Term.). The defending attorney should expressly identify the order —
and instruction in that order — that counsel is seeking to enforce.

C. Responding To Misconduct: Attorney misconduct may support an instruction not to
answer. A deponent or party may move to terminate or limit a deposition “on the ground
that it is being conducted in bad faith or in a manner that unreasonably annoys,
embarrasses, or oppresses the deponent or party.” Brincko v. Rio Properties, 2011 WL
6029680, 4 (D.Nev.)(quoting FRCP 30(d)(3)(A)). An attorney’s conduct at the
deposition may serve as the basis for suspending the deposmon ang, eekmg a protectrve
order. Rangel v. Gonzalez Mascorro, 274 F.R.D. 585, 5%-593 (SiD3
v. The Jaques Admiralty Law Firm, 110 F.3d 290, 293 (5t 1r 19
by use of threats and profanity at deposition warranted ter%%

, 'ns%ﬁ%tﬁ witness not to
answer repetitious, harassing or argumentative depositi 0 estions. FRCP

% ) G(N.D.Okla. 1999);,
¢ ) When instructing a

f miscondué finst (1) make a statement for

the record, (2) suspend the sition,zand ( ggediately file a motion under
FRCP 30(d)(3) for a prot e order. S ela #ie Christensen v. Bro-Tech, 2011 WL
6934112, 3 (D.Kan.); Sm 3 F.R.D. 637, 643 (N.D.Ind. 1991).

: spencf deposition because it is being done in bad
¢ niist béimade before the suspension. NDK
., Ltd, 2011 WL 43093, 3 -4 (N.D.IIL). If

a.

nduct, the instruction not to answer is improper. In re
thanol Byproducts, 2011 WL 5395336 *5 (S.D.Ind.).

is made on the record, the deponent may suspend the
edrately contact the court or terminate the deposmon and file

general, the same rights and privileges as would a witness testifying in court at a
trial.” Bordelon Marine, Inc. v. Kenny Boy, 2011 WL 164636, 4 -5 (E.D.La.)(quoting
8A Wright, et al, Federal Practice and Procedure § 2113 (2d ed. 1994)). “As
officers of the court, counsel are expected to conduct themselves in a professional
manner during a deposition. . . . it is to be conducted in a manner that simulates the
dignified and serious atmosphere of the courtroom.” Ethicon Endo-Surgery v. U.S.
Surgical Corp., 160 F.R.D. 98, 99 (S.D.Ohio 1995).

4. Monkey See, Monkey Do: Opposing counsel’s outrageous conduct does not free an
attorney from her responsibilities for civility. “Mutual enmity does not excuse the
breakdown of decorum.” Redwood v. Dobson, 476 F.3d 462, 469 (7th Cir. 2007). An
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Commerce v. Preferred Commerce, Inc.,2008 WL 360591, 1 (S.D.Fla.); Goober v.
City of Leesburg, 197 F.R.D. 519, 520 (M.D.Fla. 2000).

6. Questioning Exceeds 30(B)(6) Notice: It is improper to instruct a witness not to
answer questions beyond the scope of a 30(b)(6) notice. ZCT v. FlightSafety, 2010
WL 1257824; Paparelli v. Prudential, 108 F.R.D. 727, 730 (D.Mass. 1985); Provide
Commerce v. Preferred Commerce, 2008 WL 360591, 1 (S.D.Fla.).

7. While Motion For Protective Order Is Pending: Even if a pafgty has filed a motion
for a protective order, lf the court has not yet ruled ofl hat moty nf’ ithe party cannot

ru[gs%emot permit a

8. VWitness May Not Unilaterally Refuse To%gswer:
B%nk v. HTFC Corp.,

deponent to refuse unilaterally to answer questions. G

how the deposition will be used. o , :»;a lmgatlve uses are in a summary
judgment motion, as testimony to egWitness, and to impeach a testifying
witness. By objecting, counsel (1) &fi Sithe attorney calling the deposition to correct the
question S0 that itis not objectionablg eserves her right to argue the objection should

pfote the court, then making such an argument at
. This, counsel should consider the merits of the possible objection.

b, whereas the 75-year-old pensioner may not.

Of Objections That Should Be Rdmelv Stated:

ith"loaded predicates: Some questions load assumptions into the predicate,
preserved for challenge at trial. For example, “You and Joe were friends for
&iien did you first meet?” The witness thinks she is answering a question about
he they met, but later may be taken to have agreed that she and Joe were friends for
Zars! These are questions that are inherently tricky and need to be consistently
preserved with an objection to form (confusing, compound, and misleading, if asked to
specify). What you don’t do, is then launch into a speaking objection about why the
question is confusing (unless opposing counsel asks). Often, these types of questions
will reference (or misquote) earlier testimony: For example, a witness testifies early in a
deposition that she thinks the car was a Toyota, either blue or green; later, the witness
faces this question: “You said this morning the car was a blue Toyota, what shade of
blue?” Objection should be made that the question misstates earlier testimony.

2. Questions that are actually ambiguous: Attorneys may ask questions that are
ambiguous regarding material facts. Example: a tort case may revolve around a number

Al LA Doc. No. 17013132. (Posted 1/31/17)
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N

of injuries; a question such as “how does that injury affect your movement,”” must raise a
form objection because the witness may actually be responding to the wrong question.

B. Practice Point Regarding Speaking Objections: Although it is unnecessary and improper
to issue speaking objections, the reality is that many practitioners offer long, often elaborate
statements of objection during depositions, or interrupt with comments such as “if you
know.” It is impossible to police this completely. This raises the question: when is it worth
challenging opposing counsel regarding the nature of his objections? This is a results
oriented test: are the attomey’s comments interfering with the depg,g.i;tlon elther by coaching
the deponent, distracting the calling attorney, or wastmg‘i@ége Y :

1. A Deposition Machine: If an attorney’s conduct is not,sl
proceedings, the conduct is best ignored. Effprts to police™
distracting, and expend capital with the couft, and thus ortizpursuing if opposing
counsel’s conduct is in effect harmless. General!%, the p ‘sogoalling the deposition
should be focused on the witness, making every & ‘out counsel’s conduct.

O&ES to keep in mind: (1) unnecessary
fistracting and waste time, and (2) do not

durmg a deposntlon there
conversations with counse
escalate the problem any fusther tharteces

a. Conversations With ( C%ﬂ

al, and e{forts t vince counsel are fruitless. When it becomes
ess Br challenge counsel’s conduct, comments should be made to

ove On: After making your record on the point, do not expect capitulation by
ging counsel. Typically, he will make some comment, often demonstrating (1)
failure to understand the rules of procedure and decorum, and (2) a general lack
it wit. The calling attorney should make every effort to ignore the response and
resume the deposition, with the understanding that further interference will draw
escalation (see below).

3. Limited Escalation: Without being anyone’s patsy, counsel should always be the most
reasonable person in the room. If the dispute continues, the court will review the
transcript. Accordingly, the calling attorney must never escalate a conflict any further
than necessary. Natural escalation points are:

a) Ignore all non-interfering conduct;

AI'LA Doc. No. 17013132. (Posted 1731/17)




F1-16{Conduct Conduct [Fl-16

b) Make a short statement on the record that speaking objections are not permitted,
citing FRCP 30(d)(1). Even if opposing counsel says he will do what he wants,
ignore him and return to the deposition;

¢) Should counsel continue to use interfering speaking objections, ask the court
reporter to mark the places where these occur; this will allow for easy
identification should you wish to call the court;

d) After 2 or 3 more incidents of clear interfering conduct, make another statement
for the record that speaking objections are not permltte%ﬁState that counsel’s
d that 1'»4h%conthues elther ¢))

&0

comments are interfering w1th the depositiongn

adjourn the deposition until the coul%can be red

no uniform set of standard stipulations. Thus
tipulations are not necessary — in their

B ight have been obviated or removed during the course of the
served and not wazved by failure to make them before or during the

The parties agree that all objections that might have been obviated or removed during
the course of the deposition with the sole exception of objections to the form of a
question, are preserved and not waived by failure to make them before or during the
deposition, notwithstanding the provisions of Rule 32(d) that would apply in the absence
of this stipulation.

C. Practice Point: Under the FRCP, objections as to form and other correctable objections
must be raised during the deposition or they are waived. This rule provides the person
calling the deposition with the opportunity to cure the question, either by rewording it or by
laying the proper foundation, after an objection has been raised. Although it may seem
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Notes:

Poise At The Deposition Table

The attorney cafiing a deposition has precious few tools to controfthe
witness. These include the questions ask, the deposition’s organization, and
the poise with which the deposition is.conducted. Deposition poise has the
foliowing trademarks:

- Sitting up straight, feaning slightly toward the witness.

« Engaging the deposition table asif it wereyour desk back in your office -
you reed not averwhelmit, but you can't hide-behind it. Your handsand
(sometimes) forearms should be comfortably perched on the table. If it
becomes necessaryto bear down on the witness, roll the chair forward so
that your elbows rest on the table.

+ Locking in with eye contact as eachi question is asked.and answered.

« Treating everyorte in the room with respéct; if you need to make a point, do
it by dropping your voice tQ a whisper, rather than raising to a shout.

 Looking relaxed creates authority and control; if you don't feel relaxed -

g fake it. If your hands are shaking, place them gently on the table top.

ATLA Doc. No. 17013132. (Posted 1/31/17)
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[F2] PROTECTIVE ORDERS, MOTIONS TO QUASH & COMPEL

QUICK RULE: To limit discovery or limit a party’s conduct, a party may obtain a
protective order by showing "good cause," and that the requested
order serves the interests of justice. FRCP 26(c); 30(d)(3). With
respect to depositions, the trial court may issue a protective order
regarding some or all of the following features:
(A) forbidding the deposition altogether; :
(B) specyfvmg terms, including time ari%ﬁplace fo

ithe deposition;

(D) forbidding or limiting inquiry into céft n matiers;
(E) designating who may be présent durig cfepa.mzons

(F) sealing depositions, to be opengd onlyg urt order;
(G) requiring that a trade secret origther ¢onfidential research,
development, or commercial ﬁg‘orm oy %ot be revealed or be

revealed in a specijie.
Courts may quasfijor - limit B ub%pena for roughly the same reasons
Bfe¢tive order.

DISCUSSION:

L General: Because "i"
provide a safeguard to
Procedure, § 2036, p-

ies and witnesses. 8A Wright, et al, Federal Practice and
2010) Given the “extensive intrusion into the affairs of
ants, that is both permissible and common in discovery, Seattle
Times v. Rhi « 4 .S820, 30 (1984), the rules provide for protective orders, entered
“for good causcg, et litigants and third parties from the discovery’s “annoyance,
embarrasSiment, of or undue burden or expense.” Bond v. Utreras, 585 F.3d 1061,
BRCP 26(c)(1) Advisory Notes (1970); United States v. Columbia

Broadcasty e, Inc., 666 F.2d 364, 368-369 (9th Cir. 1982).

"'t 3 (Fed. Cir. 1986). Slmply because requested mformatlon is dlscoverable does
not mean that discovery must be had. Nicholas v. Wyndham, 373 F.3d 537, 543 -544 (4th
Cir. 2004). To overcome this presumption of discoverability, a party may demonstrate
“that either the content or means of the discovery are objectionable. See In re Subpoena
Issued to Dennis Friedman, 350 F.3d 65, 70 (2d Cir. 2003). If such a showing is made,
the court will issue a protective order prohibiting or limiting discovery. A party seeking
a deposition or asking a question need not demonstrate the request is proper; judges may,
however, prevent or limit a proposed deposition when the facts and circumstances create
an inappropriate burden or hardship. Id.
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II.

1. The Court’s Role: District Courts manage discovery in civil suits by entering
protective orders, limiting discovery, as the interests of justice require. Degen v.
United States, 517 U.S. 820, 826 (1996)(citing FRCP 26(c)). In 2000, the rules were
amended “to involve the court more actively in regulating the breadth of sweeping or
contentious discovery.” In re Cooper Tire, 568 F.3d 1180, 1188 -1190 (10th Cir.
2009). Courts have broad discretion in issuing such protective orders. Seattle Times
v. Rhinehart, 467 U.S. 20, 36 (1984). ~

Obtaining A Protective Order: A district court may issue protectxve Qnsgiers for good cause
to protect a party or person from annoyance, embarrassmen 0 pressnon, ar undue burden or

R

courts must balance the burden of proposed dlSCOV againstg , ke beneﬁ't"" Gill v.
Gulfstream Park, 399 F.3d 391, 400 -401 (1st Cir. 2005)(citing} art;su?é%h v. Procter &
Gamble, 758 F.2d 1545, 1547 (11th Cir. 1985)).

er must include a

¢ ith other parties to

: -:‘:7 1). The court may deny the order
H 1 WL 1936232, 2 (E.D.Pa.)(Motion
o resolve the dispute).

F.3d 822 826 (9th Cir. 2004); Beckman Indus. v.

170, 476 (9th Cir. 1992). Broad allegations of harm,
sxamples or articulated reasoning, do not satisfy the test.
.D. 153, 156 (S.D.lowa 1993)(citing FRCP 26(c)).

sis: Courts require significant showing before issuing protective

ater v. Wells Fargo, 258 F.R.D. 118, 124-25 (D.Md. 2009). Whether good
for a protective order is a factual matter, based on the nature and

ot the information sought weighed against the factual issues involved.

a. Relevance: A showing that the proposed discovery will not produce relevant
material will typically satisfy the "good cause" requirement. Navel Orange v. Exeter
Orange, 722 F.2d 449 (9th Cir. 1983). The discovery of irrelevant material is always
unnecessarily burdensome, as the expected result has no litigative value.

C. Burden Shifts: Once the party seeking a protective order has made a prima facie case of
why a protective order is warranted, the burden of production shifts to the opposing
party to show a need for the discovery such that their burden and expense would not be
“undue.” Landry v. Air Line Pilots, 892 F.2d 1238, 1270 (5th Cir. 1990).
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b. Relating To Additional Discovery: Court’s often cite the rule regarding “ample
discovery” when refusing (a) a request to expand discovery, (b) to permit a
witness to be deposed for a second time, (c) to provide more time on an existing
deposition, or (d) to allow discovery after a set cut off. State Farm Mutual v. New
Horizont, Inc., 254 F.R.D. 227, 236 (E.D.Pa. 2008); Johnson v. Big Lots Stores,
Inc., 253 F.R.D. 381, 394 (E.D.La. 2008). In those circumstances, where leave of
the court is necessary for the discovery to take place, a protective order is
technically not necessary, as the court may simply deny the request for cause.

4. Unduly Burdensome: Even if relevant, courts may ,@y dlsc%eny where no need is
shown; compliance would be unduly burdensome; or where ha to the § yerson from
whom discovery is sought outweighs the need of the pers@ ' 'gtho»lnfomatlon
Miscellaneous Docket Matter No. I v. Miscﬁ{aneous % : %g rNo. 2, 197 F.3d
922, 925 (8th Cir. 1999). Courts may limit discovery 1W of the proposed
discovery ‘outweighs its likely benefit, considerjng the
in controversy, the parties' resources, the i impo )
action, and the importance of the discovery,
Mortgage Electronic, 2011 V@; 6013092

nderlous mjury " City of St. Petersburg v.
98, at *2 (E.D.Pa.)(quoting Transcor v.

sertvenience or expense does not establish good
cause. Tur; oad ésting v. Tracinda, 175 F.R.D. 554, 556 (D.Nev. 1997).

b. m ples: A 30 ﬁﬁ?dcposition with numerous overly-broad and unnecessary
) ked by a protective order to prevent undue expense. Bowers v.

pased witnesses” with respect to the particular topic, finding that plaintiff's
)(b)(6) notice was “duplicative and unduly burdensome.”

Prohibiting A Deposition Disfavored: As a general rule, courts will not grant
protective orders that prohibit the taking of deposition testimony. E.E.O.C. v.

Caesars Entertainment, 237 F.R.D. 428, 432 (D.Nev. 2006); Medlin v. Andrew, 113
F.R.D. 650 (M.D.N.C. 1987); Salter v. Upjohn, 593 F.2d 649 (5th Cir. 1979); 8
Wright et al, Federal Practice and Procedure, § 2037 (1986 Supp.). Because courts
regard unfavorably motions to block depositions, it is difficult to persuade a court to
do so. Minter v. Wells Fargo, 258 F.R.D. 118, 124 -128 (D.Md. 2009); Static
Control v. Darkprint Imaging, 201 F.R.D. 431, 434 (M.D.N.C. 2001). A party
seeking to prevent a deposition carries a heavy burden to show why discovery should
be denied. Afinity Labs v. Apple, 2011 WL 1753982, at *15 (N.D.Cal.); Groupion,
LLC v. Groupon, Inc., 2012 WL 359699, 2 (N.D.Cal.).

S.
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a. Blocking A Deposition: A court may issue a protective order preventing a
deposition that does not appear reasonably calculated to lead to the discovery of
admissible evidence. Braga v. Hodgson, 605 F.3d 58, 60 (1st Cir. 2010).

b. Lack Of Knowledge Not Sufficient: A claimed lack of knowledge on behalf of
the deponent does not alone provide sufficient grounds for a protective order.
Digital Equip. v. Sys. Indus., 108 F.R.D. 742, 744 (D. Mass. 1986); Travelers
Rental v. Ford, 116 F.R.D. 140, 143 (D. Mass. 1987). A witness’s bare claim that
he knows nothing of relevance is not enough to establlsh an, ;mdue burden or to
show some other exceptional circumstance that ld justif g
deposition altogether. CSC Holdings v. Redisi, 3094 :
(citing Kaiser v. Mutual Life, 161 F.R.D. 378, 380 (ﬁ

¢. Declarations: A declaration claiming 1%0rance ca}%not ﬁarestall a deposmon
Amherst v. Emhart, 65 F.R.D. 121 (D.Conn. 1974). 4 e the 'good cause’

( pratective order, but can simply withhold
productlon ofix Ialm of pr1v11 & o;z% Miller, 211 F.3d 57, 65 (3rd Cir. 2000).
itness roperly refuse to answer a question based upon
seeking a protective order. FRCP 30(c)(2). The questioner
suing a motion to compel, should one be warranted.

iting Conduct In A Deposition: At any time during a deposition,
1Ay move to terminate or limit the deposition if it is being

{2 n a manner that unreasonably annoys, embarrasses, or
itn€ss. FRCP 30(d)(3)(B). The burden of proving such conduct lies with
ponent Rivera v. Berg Elec., 2010 WL 3002000, 2 (D.Nev.)(citing 7-30
's Federal Practtce Civil § 30.51 (2009)) When dlscovery is conducted

unfavorable answer, but the manner in which the questioning is conducted that is the
basis for refusing to proceed, followed by the required motion to seek relief. Rivera,
2010 WL 3002000, 2; In re Stratosphere, 182 F.R.D. 614, 619 (D.Nev. 1998).

2. Relevance Typically Not Proper Basis For Protective Order: The relevance of
deposition questions “is an improper ground for a motion under Rule 30(d)(3).”
Medline v. Lizzo, 2009 WL 3242299, at *2 (N.D.IIL.); Int'l Union of Elec., Radio and
Mack Workers v. Westinghouse, 91 F.R.D. 277,279 (D.D.C. 1981). The mere fact
that more than one, or even that a series of irrelevant questions is asked does not, by
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itself, constitute the annoyance or oppression contemplated by (30)(d)(3). Rivera,
2010 WL 3002000, 2 (D.Nev). A party that instructs a witness not to testify, because
that party plans to seek a protective order, cannot rely on relevance as the basis for
its contemplated motion. NDK v. Nipponkoa, 2011 WL 43093, 3 (N.D.IIL).

a. Beyond Possible Relevance: The rules provide a deponent with a remedy in the
case of persistent, pervasive irrelevant questioning. Luangisa v. Interface
Operations, 2011 WL 6029880, 11 (D.Nev.). Where counsel's questions go
“beyond the realm of possible relevance,” they may be congizued as:abusive.
Youngblood v. City of Paducah, 2011 WL 6749024, 2 (W ) y.)(quotmg Rangel
v. Gonzalez, 274 F.R.D. 585, 590-91 (S.D.Tex. 20 \
relevancy may support a protective order, as querieg;
matter at hand are only offered to annoy, embarras§}

%&

matters that ordmarlly enjoy a measure of pra ( 5 as the deponent's
compensation and net worth courts may ] emonstration of

relevance before dlSClOS 4 ,. ired. Me "S&dennis Ass'n, 2010 WL

i he Seventh Circuit explained that the
talk out of the room. [His counsel]

fing Ese: Courts may issue protective orders limiting the use or
disclos 7 ) d in discovery. Natzonal Academy v. On Pomt 256

B ‘ aterials to the plamtlffs their representatlves their counsel, and their
Itants. Scott v. Monsanto Co., 868 F.2d 786, 792 (5th Cir. 1989).

rade Secrets: "[T]here is no absolute privilege for trade secrets and similar

ntial information.” Centurion v. Warren, 665 F.2d 323, 325 (10th Cir. 1981);
Heat and Control v. Hester, 785 F.2d 1017, 1025 (Fed. Cir. 1986). The courts do not
give trade secrets automatic and complete immunity against disclosure, but, instead,
weigh their claim to secrecy against the need for disclosure. F.O.M.C. v. Merrill, 443
U.S. 340, 362 (1979). Frequently, they have been afforded a limited protection. Id.

a. Protective Order Available: A protective order may be issued to limit the
disclosure of trade secrets. In re Cooper Tire, 568 F.3d 1180, 1188 -1190 (10th
Cir. 2009). Upon a showing of “good cause,” the courts will ensure that
discovery of secret or confidential information is only permitted when necessary,
and that the party obtaining protected discovery limit its disbursement. FRCP
26(c)(1)(G); In re Violation of Rule 28(D), 635 F.3d 1352, 1357 (Fed. Cir. 2011).
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b. Step 1: Establish Information Is Secret Or Confidential: To resist discovery, a
person must first establish that the information sought is a trade secret and then
demonstrate that its disclosure might be harmful. FRCP 26(c)(1)(G); National
Academy , 256 F.R.D. at 683. When a party seeks such a protective order, it “must
first establish that the information sought is a trade secret and then demonstrate that
its disclosure might be harmful.” In re Cooper Tire, 568 F.3d at 1188-90.

i. Information Kept Confidential: The person opposing discovery must
demonstrate that it he has taken reasonable steps to assuge the confidentiality of
this information and to prevent its disclosure %thlrd paggle;s. Hzlgv Eddie Bauer
242 F.R.D. 556, 561-62 (C.D.Cal. 2007). Conclé T
that material contains trade secrets and merits
Creative Gifts v. UFO, 183 F.R.D. 568, 571 (D
Puccinelli, 224 F.R.D. 677, 690 (D.K&n. 2004

S

cessary to the action. Upjohn v. Hygieia,
Coca—Cola Bottling v. Coca—-Cola, 107

disclosure of trade sec
151 F.R.D. 355, 358 (

e. Step3: ]:%m ing: The court balance the need for the trade secrets against the
j ng from dlsclosure Inre Cooper Tire, 568 F.3d at 1188-90. “It

$he need outweighs the harm of disclosure.” Id. If the relevancy
, “the trade secrets should be disclosed, unless they are privileged

Repfs'to which a presumption of immediate public access attaches under both
mon law and the First Amendment. Lugosch V. Pyramid 435 F.3d 110, 126

the party seekmg to prevent disclosure; it can be overcome only by specific, on-the-
record findings that higher values necessitate a narrowly tailored sealing. Id.; In re
Coordinated Pretrial Proceedings, 101 F.R.D. 34, 38 (C.D. Cal. 1984)

3. Private Information: The court may fashion limits that allows relevant material to
be discovered, while preventing unnecessary intrusions into the legitimate interests -
including-privacy and other confidentiality interests - that might be harmed by the
release of the material sought. Pearson v. Miller, 211 F.3d 57, 65 (3rd Cir. 2000).
Although the rules do not expressly reference privacy rights, such matters are
implicit in the court’s broad authority to issue protective orders. /n re Sealed Case,
381 F.3d 1205, 1215-1216 (D.C. Cir. 2004)(citing Seattle Times Co. v. Rhinehart,
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467 U.S. 20, 35 n. 21 (1984)). In exercising their discretion, courts have “recognized
that interests in privacy may call for a measure of extra protection,” even where the
information sought is not privileged. Id. (citing FRCP 26(b) Advisory Notes (1970)).

a. Privacy May Be Waived By Claim: When a plaintiff files a lawsuit seeking
damages for claimed personal injuries, he may waive certain privileges or
privacy rights with respect to information concerning those injuries. Thomas v.
Four Seasons Nursing Centers, 206 F.R.D. 294, 296 (N.D.Okla.).

IV.  Third-Party Discovery: Non-parties may seek protective orders on thg
parties. Courts are especially careful in protecting the third patties fronfigx
oppressive discovery. Pennington v. G.H. Herrmann, 2010 Wb;ﬁ},SMZ (& I(ﬁd Yciting
Cusumano v. Microsoft, 162 F.3d 708, 717 (1st Cigg 1998)) fis‘ ; . b '_er%n Miller, 998
F.2d 975, 978 (Fed. Cir. 1993)(under FRCP 26, a ctrt may r mre.j,__amé‘s to first seek
discovery from other parties before burdening nonpartles) y

i”T ay bpbena a nonparty witness for
speakmg, the subpoena i is

Hap, 2012 W '(D.Colo.). The court where the underlying action is
pend‘fnéidoes ¥rsdiction to rule on objections to deposition subpoenas
obtain district. In re Digital, 949 F.2d 228, 231 (8th Cir. 1991)

transfer a motion to quash to the court with underlying jurisdiction over the

ited States v. Star Scientific, 205 F.Supp.2d 482, 485 n. 4 (D.Md. 2002).
sfithe Second, Eighth, and Tenth Circuits have supported such transfers, while

1S in the Third, Seventh, and D.C. Circuits have found transfer of discovery disputes

propriate. Id.; Boy Racer v. Does 1-10,2012 WL 469829, 1 (S.D.Ohio).

B. Motions To Quash (General): The court issuing a subpoena has the authority to modify

“Bor quash (withdraw) the subpoena. In re Sealed Case, 141 F.3d 337, 341 (D.C.Cir.
1998). The party seeking to quash a subpoena bears the burden of proof. Irons v.
Karceski, 74 ¥.3d 1262, 1264, (D.C. Cir. 1995); Northrop v. McDonnell Douglas, 751
F.2d 395, 403 (D.C.Cir. 1984). A party seeking to quash a subpoena has a particularly
heavy burden as contrasted with one who seeks only.limited protection. Howard v.
Segway, 2012 WL 2923230 (N.D. Okla). The rules identify when the issuing court must
quash or modify a subpoena and when the issuing court may do so. Walker v. Blitz, 2008
WL 5210660 (ND WV).
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1. Mandatory: The issuing court must quash or modify a subpoena if it (a) requires the

witness to travel more than 100 miles, (b) fails to allow reasonable time for
compliance, (c) requires the disclosure of privileged or protected matter, or (d)
subjects the witness to undue burden. FRCP45(c)(3)(i) — (ii).

a. 100-Mile Rule: Courts must quash or modify a subpoena if it requires a person who
is not a party, or a party’s officer, to travel more than 100 miles from that person’s
home, office, or where the witness works. Cooper Tire v. Farese, 423 F.3d 446, 452
(5th Cir. 2005); Memory Bowl v. North Pointe, 2012 WL 84;,928 5: gD N.J).

b.. Privileged Material: Courts must quash or modl “‘
disclosure of privileged or other protected matter, ify
Millsaps v. Aluminum Co. of America, 3

45(c)(3)(A)(iii).

(8.D.Ohio). Even if the i
where no need is showng
the potential harm cau
Masco, 227 F.R.D. 42
Pont, 2012 WL 73414

E, discovery is not allowed
s unduly burdensome, or where
eighs the benefit. Insulate v.

5); MacDermid Printing v. E.I. Du
determining whether a subpoena creates
evance of the requested information against

Permissive: The 8suing ourt may modify or quash a subpoena if it (i) requires
diselosure of or protected commercial information, (ii) requires disclosure
of andyn-retai opinion or information.

Retained Experts: The rules protect un-retained experts, so that they are not
dragged into a dispute through a subpoena. This rule “was designed to protect
experts from being required to provide expert advice or assistance without proper
compensation.” MedImmune v. PDL Biopharma, 2010 WL 2794390, * 1. Thus, a
party cannot use a subpoena to make an expert analyze the facts in a case, and
form a new opinion. In re Mentor, 2010 WL 234797 (M.D. Ga.)(citing FRCP
45(c)(3)(B)(ii)). Further, an expert cannot be required to provide a previously
formulated opinion, when a retained expert could do ‘the same. Kim v. NuVasive,
Inc., 2011 WL 3844106 (S.D. Cal.).

i. Expert May Be Deposed About Facts: An expert may be subpoenaed to
provide facts or explanation regarding past-performed work. Linsday v. C.R.
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VII. Deposition Special Cases:

A. Improper Deposition Notice Or Subpoena: The recipient of an improper deposition notice
or subpoena may not simply to refuse to attend. Baltimore Line v. Brophy, 771 F.Supp.2d

531, 548 (D.Md. 2011). After first attempting in good faith to resolve the dispute without
court action, the named deponent may: (1) file a motion for a protective order, FRCP 26(c);
(2) move to quash, if a subpoena has issued, FRCP 45(c)(3); or (3) move to terminate or
limit the deposition, see FRCP 30(d)(3). See Mezu v. Morgan State, 269 F.R.D. 565, 581-85
(D.Md. 2010) (discussing proper resolution of deposmon dlsputes) {Madzscm v. Harford
County, 268 F.R.D. 563, 565 (D. Md. 2010)(proper respegse toa pr mature:dlscovery
request is to respond in the form of an objection or to move: for a pr%ectwe Qrder)

1. Insufficient Notice: Courts may issue protective orde ':qﬁ" :
when the notice does not give sufficient time’for preparation:.
Mercer,2011 WL 1456145, 3 (W.D.Wash.)(12-day notige for, 30(b)(6) deposmon

was unduly burdensome for out-of-state defenda%& prot

eposmon notices

Unn n : ra‘i??éﬁ conflict for defending
counsel, and the noticing p3 _ stiate a new date, the court may
find the discovery requesteg el "’v e. Brockway v. Veterans Admin.
Healthcare System, 2011 W 92, 8 (B.Lonn.). :

X eryeIn re Subpoena Issued to Dennis Friedman, 350
Y(citing Hickman v. Taylor, 329 U.S. 495, 506-14, (1947)). -

ceently constitute an invitation to harass the attorney and parties,
35&. West Peninsular v. Palm Beach, 132 F.R.D. 301, 302
reluctant to allow depositions of an opposing attorney, and have
ier to perm it these depositions. United States v. Yonkers Bd. of

routinely be subje
F.3d 65, 70 (2d Ci

Ag@w'that: (1) no other means exist to obtain the information sought through the
ition than to depose opposing counsel; (2) the information sought is relevant and
fPprivileged; and (3) the information is crucial to the preparation of the case. Shelton v.
American Motors, 805 F.2d 1323, 1327 (8th Cir. 1986). See Nationwide v. Home, 278
F.3d 621, 628 (6th Cir. 2002); Floyd v. Suntrust Banks, 2011 WL 2604818, 2 (N.D.Ga.).

a. Limits On Shelton: Courts have declined to apply Shelton when the proposed
deponent is (1) not trial and/or litigation counsel, and (2) when such questioning
would not expose litigation strategy in the pending case. Sterne Kessler v. Eastman
Kodak, 276 F.R.D. 376, 380 (D.D.C. 2011). The Shelton factors did not apply when
the deponent attorneys were assigned non-litigation responsibilities, and the
proposed deposition would not cover litigation strategies related to the case. United
States v. Philip Morris, 209 F.R.D. 13, 17 (D.D.C. 2002). The Eighth Circuit itself
limited Shelton, stating that “[t]he Shelton test was intend[ed] to protect against the
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ills of deposing opposing counsel in a pending case which could potentially lead to
the disclosure of the attorney's litigation strategy.” Pamida v. E.S. Originals, 281
F.3d 726, 730 (8th Cir. 2002).

2. “Flexible Approach”: Some courts reject the Shelton test’s burden-shifting and, instead,
balance the need for the deposition against the corresponding disruption and privilege
issues. In re Subpoena Issued to Dennis Friedman, 350 F.3d 65, 72 (2nd Cir. 2003).

C. Apex Witness: The court has discretion to limit the deposition ofggh-levgl executives

&
&

(“apex” depositions). Affinity Labs v. Apple, 2011 WL 1753982, 1%@D.C%.)(Refusing

to let plaintiff depose Steve Jobs). “A witness cannot escap&.examit %o byiclaiming

that he has no knowledge of any relevant facts. . . but a diiige?ﬁegg\t res _ neti
Sitdna s, l

reached when the proposed deponent is a busy glgvernmenﬁioi”ﬁ‘g |
corporate officer unlikely to have personal familfarity with%be tﬁctS*z the case.” Minter
v. Wells Fargo, 258 F.R.D. 118, 124 -128 (D.Md. 2( 09)(qu%\ng¥8 Wright, et al, Federal
Practice and Procedure, § 2037 (2d. 2009)). o}

ind

e

at&remendous potential for abuse.
3067, at *3 (N.D.Cal.). Where a high-
atkySiibjects of the litigation, has no unique
knowledge of the facts at is§@ie, a dep@sition of the official is improper. Baine v.

' IM.D.Ala. 1991)). This is especially so where

level or ‘apex’ of corporate
Celerity v. Ultra Clean H

N egatories) or from depositions of lower-level

iréct knowledge of the facts. Six West Retail v. Sony Theatre,
N.Y. 2001) (it “may be appropriate” to preclude redundant
sificials where other party officials will also be questioned).

Apex Witnesses: Court’s will often protect apex witnesses if
any personal knowledge of the matter. This treatment differs

r. 1995)(affirming protective order prohibiting deposition of chairman of
sgant's board of directors where he had no personal knowledge of plaintiff's
im and other employees had direct knowledge); Lewelling v. Farmers, 879

d 212, 218 (6th Cir. 1989) (protective order affirmed where C.E.O. lacked
personal knowledge); Mulvey v. Chrysler, 106 F.R.D. 364, 366 (D.R.1. 1985)
(prohibiting Lee Iacocca’s deposition where he had no personal knowledge).

b. Redundant Apex Witnesses Courts may be inclined to protect busy executives
from being subject to depositions where the information sought may be more
easily obtained from others. See Folwell v. Hernandez, 210 F.R.D. 169
(M.D.N.C. 2002)(a court may appropriately seek to reduce the burden of a
deposition on a corporate executive by limiting or precluding it).
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the purpose of deciding whether to assert a privilege. Chassen v. Fidelity Nat., 2010 WL
5865977, 1 (D.N.J.)(Citing Hall). Attorneys and clients may not discuss the contents of the
deposition during breaks or even overnight, if a deposition lasts longer than a day. Hall, 150
F.R.D. at 529; Morales v. Zondo, 204 F.R.D. 50 (S.D.N.Y. 2001).

B. No Discussions During Short Breaks (Squishy Line): “This general prohibition on
attorney/client discussions may extend to communications occurring during breaks, lunch,
or even overnight, if a deposition lasts for longer than a day.” United States v. Philip Morris,
212 F.R.D. 418, 420 (D.D.C. 2002). Such a prohibition is appropr%e if there is no
interruption and the deposition continues day-to-day. Id &khere is, i %&ever o absolute
prohibition on discussions once a deposition has begun. Id* ane v. ?sCroda Int'l, 170
F.R.D. 66, 68 (D.D.C. 1997)).

i dlg‘(“]‘”msmon breaks, lunch,
.D. at 621; Odone, 170
jattorney for consultmg

C. Discussions Permitted (No Line): Consultatio%zé during

and overnight recesses, are appropriate. In re Stratosphere, A

1II. nquirys, &her conferences occur, then they

itién breaks, the deposing attorney can ask
if the witness has been coached. Chassen v.

n 15 not protected by the attorney-client privilege and a deposing

ntitled to inquire as to the content of the communication. Ngai v. Old
989 WL 2391282 (D.N.J.)(emails to deponent during video conference were
otected and were producible); see also Plaisted v. Geisinger Medical Center,
'R.D. 527, 533-35 (M.D.Pa. 2002)(communications between the client and
counsel during breaks in an ongoing deposition, other than to discuss a privilege, are
not privileged). Contra In re Flonase, 723 F.Supp.2d 761 (E.D.Pa. 2010)(“Absent
evidence of witness coaching by defendant or any other form of misconduct, [ deny
plaintiff's motion to compel” testimony regarding what was said during break).

B. Court May Require Review: If there is a question as to improper coaching during a
break, the court may order in camera examination of the witness by the court — on the
record. LM Ins. Corp. v. ACEQ, Inc., 275 F.R.D. 490, 490 -492 (N.D.IIl. 2011).

Notes:
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might be imposed where a response is given, but is so flawed as to be tantamount to no
response at all. Melendez-Garcia v. Sanchez, 629 F.3d 25, 34 (1st Cir. 2010). “Rule 37(d)
allows the imposition of sanctions against a party for especially serious disregard of the
obligations imposed by the discovery rules even though it has not violated any court order.
8B Wright, et al, Federal Practice and Procedure § 2291, at 630 (3d ed. 2010).

”»

IV.  Sanctions Related To Improper Objections: “Where counsel's objections have frustrated a
fair examination of the deponent or have unreasonably prolonged the examination, a court
may impose an appropriate sanction, including the reasonable expensefSw nd attorney's fees

the fair examination

(E. E Cal.)

(citing FRCP 30(d)(2)) See Deville v. szaudan Fragrances, 9 ged BhX 2()1 209 (3d
Cir. 2011)(affirming imposition of sanctions upon finding tha at Otfie ,sﬁ? &d on behalf
of her witness by way of suggestive speaking objections”); Criig v v. it thony's Medical

A5 due to “a substantial
number of argumentative objections together with sugg 've ob} ns and directions to
the deponent to refrain from answering questions %thou serting a valid Justrﬁcatron”)

IV.  Sanctions For Forcing A Motion F Com . Whén“sfourt grants a motion to compel, the

court must require the party whosefonduct necéssrta ed the motion or its counsel to pay to the
s incurigd 1n%§%§mg the motlon mcludmg attorney s fees

&‘* F.R.D»658, i*e"*f-d .Kan. 2004); or (iii) an award of expenses is unjust.

v. Sprint Corp. PCS,
7S V. %rown 2012 WL 370096, 2 (E.D.Ark.).

FRCP 37(a)(5)(A)(ii); 4

e court may impose sanctions when a party provides the
he filing of the motion to compel. FRCP 37(5)(AXi); Johnson
3017 (E.D. Cal.).

.” or both to pay the reasonable expenses, including attomey s fees, caused by the
failure. Employer Painters Welfare v. Atlas Drywall, 2011 WL 5041215, 2 (D.Nev.).

2Substantially Justified: The losing party - the party being sanctioned - must
demonstrate that its position was substantially justified. JPMorgan v. PT Indah Kiat, 854
F. Supp. 2d 528 (N.D. Ill. 2012). The phrase substantially justified does not mean
justified to a high degree. Pierce v. Underwood, 487 U.S. 552, 565 (1988). A legal
position is “substantially justified” if there is a “genuine dispute” as to proper resolution
or if “a reasonable person could think it correct, that is, if it has a reasonable basis in law
and fact.” Decision Insights v. Sentia Group, 311 Fed.Appx. 586 (4th Cir. 2009).
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V. Sanctions For Violating A Court Order: Sanctions are available against a party that fails to
obey a court order to provide or permit discovery. Liew v. Breen, 640 F.2d 1046, 1051 (9th Cir.
1981)(citing Rule 37(b)(2)). Courts distinguish Rule 37(b)(2) from Rule 37(a), which provides
for the award of expenses resulting from efforts to secure an order compelling discovery. Hyde
& Drathv. Baker, 24 F.3d 1162, 1169 (9th Cir. 1994).

VI.  Selection Of Sanctions: The rules provide for a range of discovery sanctions. Wachtel v. Health
Net, 239 F.R.D. 81, 84 (D.N.J. 2006); FRCP 37(b)(2)(A)(vi). The court may (1) take certain
facts to be established, (2) prohibit the disobedient party from opposingor supporting
designated claims or introducing designated matters into evidgnce, (3 tr-g’%e ouipleadings, 4
stay further proceedings until the order is obeyed, (5) dismiss the actiongpriany part thereof, (6)
render a default judgment, (7) treat as contempt of court the fajl 'to ob tg‘rder, and (8)
award the reasonable expenses caused by the failur%FAlaska Pulp States, 41 Fed.CL.

Bt
611, 614 (1998); Wyandotte Nation-v. Sebelius, 337 .Supp.2d§§1ﬁ25§% n. 2004).

5
discr': gxff%s to imposing sanctions
004). “The choice of the

appropriate sanction is committedsto the sound'dj i
Davis, 844 F.2d 109, 113 (3d Ci£'1988). Raile 3“‘@ contains two standards - one general
and one specific - limiting the ggurt's discretign. Kirst, any sanction must be ‘just’; second,
the sanction must be specific 3 Wg cular ‘claim’ which was at issue in the
order to provide discovery. Con
2004)(citing Ins. Corp. of Irela
5 .

F.3d 180, 186871
explicit'findings o

. Bicfilation Necessary: Some courts have held that, when measuring a sanction, the
court must consider whether “less drastic sanctions would have been effective.” Belk v.
Charlotte—Mecklenburg Bd. of Educ., 269 F.3d 305, 348 (4th Cir. 2001). These courts
require that the trial court provide a “specific, reasoned explanation for rejecting lesser
sanctions.” Shepherd v. Am. Broad. Cos., 62 F.3d 1469, 1478-79 (D.C.Cir. 1995). This is
the more defensible position, in the absence of egregious conduct. Schilling v. Walworth
County Park, 805 F.2d 272, 278 (7th Cir. 1986). “The imposition of a sanction without a
prior warning is to be avoided.” Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th Cir. 1993).

D. Quantifying Sanctions: The means by which financial sanctions are calculated are a
matter of the court's discretion. See Biovail Laboratories v. Anchen Pharmaceuticals,
233 F.R.D. 648, 654-55 (C.D.Cal. 2006).
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C. Explanations Required For Changes: Courts require explanations for each correction.
This allows the court and parties to assess whether the alterations have a legitimate purpose.
Hambleton Bros. v. Balkin Enterprises, 397 F.3d 1217, 1224-26 (9th Cir. 2005). The court
may strike changes if the deponent does not state the specific reason for each particular
change. Lugtig v. Thomas, 89 F.R.D. 639, 641 (N.D.IIL 1981) Duffv. Lobdell, 926 F.Supp.
799, 804 (N.D.Ind. 1996).

IL Breadth Of Permitted Change: Most courts agree that the deponent can and should change all
form and transcription errors. Federal courts are spht on the scope of ;stantl\zc changes

corrections and with reasons, even if the chan daswers. Devon
Energy v. Westacott, 2011 WL 1157334, 4 (S e Barmers v. AT & T, 831
F.Supp. 1398, 1406 (N.D.IIl. 1993); Holland v. Cedar Creek198F.R.D. 651, 653
(S.D.W.Va. 2001). Reilly v. TXU, 230 F.R.D. 486 (NeD.Tex
broadly and allowing “legitimate™ substantives hang Sgecon panied by reasons for the
alterations). : _’g%j
. z, *@%@%‘
1. The Better Rule: Moore déicribes this a§pthe’ etter view because of the absence of
express direction by the FRY REause
cross-examination of the ¢ -E

es: Some courts have held that deposition witnesses may only make

ic changes. Thorn v. Sundstrand Aerospace Corp., 207 F.3d 383, 389 (7th Cir.
2000); Rios v. Welch, 856 F.Supp. 1499, 1502 (D.Kan. 1994)(witness may not "virtually
rewrite portions of a deposition" by invoking Rule 30(¢)). ““The Rule cannot be interpreted
@to allow one to alter what was said under oath. If that were the case, one could merely
answer the questions with no thought at all then return home and plan artful responses.
Depositions differ from interrogatories in that regard. A deposition is not a take home
examination.’” Garcia v. Pueblo Country Club, 299 F.3d 1233, 1242 n. 5 (10th Cir. 2002)

(quoting Greenway v. Int'l Paper Co., 144 F.R.D. 322, 325 (W.D.La. 1992))

1. Errata Sheet Cannot Create Factual Dispute: Some circuits have a “sham” affidavit
rule, which provides that “a party cannot create an issue of fact by an affidavit
contradicting his prior deposition testimony.” Kennedy v. Allied Mut., 952 F.2d 262, 266
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(9th Cir. 1991). Courts have sought to prevent parties from using the errata sheet in a
similar manner. See Hambleton Bros. v. Balkin Enterprises, 397 F.3d 1217, 1224 -1226
(9th Cir. 2005). The Ninth Circuit dismissed a case with prejudice because the attorney,
in an effort to avoid summary judgment, made substantive changes to the party's
deposition testimony in violation of FRCP 30(e). Combs v. Rockwell, 927 F.2d 486, 488-
89 (9th Cir. 1991). The Tenth and Seventh Circuits have interpreted FRCP 30(e)
similarly. See Burns v. Bd. of County Comm'rs, 330 F.3d 1275, 1281-82 (10th Cir.
2003); Thorn v. Sundstrand Aerospace Corp., 207 F.3d 383, 389 (7th Cir. 2000).

I11. Effect Of Changes: When a witness amends his testimony unger Rul

e), the ori gmal

‘Vﬁ i%lmpeacﬁed by his former
answers.” Innovative Mkitg. v. Norm Thompson Oulffitters, 171°E.R.B. 03, 205 (W.D.Tex.
1997); Eicken v. USAA, 498 F.Supp.2d 954 (S.D.Tex. 207)

IV.  Challenge To Errata Sheet: A party may move t@‘Stl‘lk
12(f). BNSF v. San Joaquin Valley Re(.o. By
strike a document that does not co
Union, 143 F.R.D. 189, 191 (N.D.H] |
errata has been held to be an appro ate renifgdy. |

By
5

¥ The supplementing duties of Rule 26(e) do

stim opy, oth than that of expert witnesses. Encore

eszg%s Inc., 2005 WL 2249897, 9 (M.D.Tenn. 2005)(citing
1[1]) “[T]he obligation to supplement responses to formal

frogatories, requests for production, and requests for

to deposition testimony.” Advisory Committee Notes to

tre 26(e) (empha51s added) see also U.S. ex rel Ublv. IIF

not extend to depositi
Entertainment, LLC 12
Moore 's F eral Praé

; ing events. Intermedics, Inc. v. Cardiac Pacemakers, Inc., 1998 WL
2 (D.Minn. 1998)(citing Ransdell v. Russ Berrie and Company, Chicago, Inc.,
961 *5 (N.D.IIL)).

Different Duty For Experts: With respect to experts from whom a written report is
equired under subdivision (a)(2)(B), changes in the opinions expressed by the expert
whether in the report or at a subsequent deposition are subject to a duty of supplemental
disclosure under subdivision (e)(1). 146 F.R.D. 401, 641 (1993)

VI. Practice Point: The primary purpose for reading and signing a deposition is for the witness to
confirm that the transcript properly recorded the witness’s answers. Nevertheless, a witness
should not sign a deposition with an affirmatively inaccurate answer (as opposed to an
incomplete or ambiguous answer). If the witness provided an answer at deposition which, on
reflection, they believe to be inaccurate, the witness should offer the correction on the errata
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[G2] USE OF DEPOSITIONS

QUICK RULE: 4 deposition may be only be used at trial under limited
circumstances, generally when the witness is not available.
Depositions may properly be used to support or oppose a motion for
summary judgment.

DISCUSSION:

L

801-804. This general rule is subject to numerous %c
Rules of Civil Procedure create an exception to the‘hearsay ru -',
v. FCC, 935 F.2d 1340, 1341-42 (D.C.Cir. 1991) (citing,

. from court. FRCP 32 Advisory Note. Evidence
hot be excluded as hearsay, unless it would be inadmissible

deponent's testimo
authonzed by R

2:idoes not resolve all admissibility challenges to a deposition
, there may be a best-evidence challenge (see FRE 1002)

helpful to remember that the problem has two aspects. First, the conditions
ule 32(a) must exist before the deposition can be used at all. Second . . . it

idéhce." Kolb v. County of Suffolk, 109 F.R.D. 125, 127 (E.D.N.Y. 1985)(citing 8A
t, et al, Federal Practice and Procedure § 2142 at 159 (2d ed. 1994)).

Burden Of Proof: The deposition’s proponent must prove that the transcript is admissible
qynder Rule 32(a). Garcia-Martinez v. Denver, 392 F.3d 1187, 1191 (10th Cir. 2004).

C. Depositions Second Best To Live Testimony: Although the federal rules may permit the
admission of deposition testimony, they do not alter the “long-established principle that
testimony by deposition is less desirable than oral testimony.” Garcia-Martinez v. Denver,
392 F.3d 1187, 1191-1192 (10th Cir. 2004)(quoting Salsman v. Witt, 466 F.2d 76, 79 (10th
Cir. 1972). Parties at trial generally must prove their cases with live testimony rather than
depositions. Sara Lee Corp. v. Kraft Foods Inc., 276 F.R.D. 500, 502 (N.D.I1l. 2011).
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291 F.3d 993, 997 (7th Cir. 2002). When a party is absent, the trial court has significant
discretion in applying Rule 32 to permit use of the party’s own deposition. See Garcia-
Martinez v. Denver, 392 F.3d 1187, 1192 (10th Cir. 2004).

2. Court Of Federal Claims: In this court, with national jurisdiction, the deposition’s
proponent must have moved to subpoena the witness from beyond 100 miles before
relying upon witness’s deposition. Ryan-Walsh v. United States, 39 Fed.Cl. 305 (1997).

3. Lack Of Knowledge Not Enough: The burden of showing th itness's
unavailability rests with the party seeking to introdudgthe depesl ion. Chao v. Tyson
Foods, 255 F.R.D. 560, 561 (N.D.Ala. 2009)(quoting Jaych v. wriey, 830 F.2d 47,
50 (5th Cir. 1987)). A party does not satisfy its burden by%tati

rule does not require a ﬁndi
distance. Delgado v. Pawtu,

offer the thness s deposmo stestim : oore v. Miss. Valley State, 871 F.2d 545,
20" Supp. 1493, 1502-03 (D.Colo. 1989).

y €fs, SO we’re going to argue about this. There is a
& 100 mile rule should apply as-the-crow flies, or as measured
SCM v. Xerox, 76 F.R.D. 214 (D.Conn. 1977), the district court

dicated by a circle with the place of trial as its center. McDaniel v. BSN
., 2010 WL 2464970, 1 -3 (W.D.Ky.)(citing 4B Wright et al, Federal
d Procedure § 1127 n. 1 (3d ed. 2001)). .

prisoned: Deposition testimony is admissible when a witness is ill,
infirm, or imprisoned, but only if the condition makes the witness unavailable for trial.
FRCP 32(a)(4)(C). There must be a causal connection between age, illness, infirmity, or
dimprisonment and the inability to attend or testify. Boca Investerings v. United States, 197
F.R.D. 18, 19 (D.D.C. 2000). Specifically, the court must find “that the witness cannot
attend or testify because of” one of the enumerated conditions. Delgado v. Pawtucket Police
Dept., 668 F.3d 42, 49 (1st Cir. 2012)(citing FRCP 32(a)(4)(C)).

E. Party Is Unable To Procure Witness’s Attendance: A party may use a deposition
transcript for any purpose if the party cannot obtain the witness’s appearance through
subpoena. Williams v. Johnson, 278 FR.D. 1, 2 -6 (D.D.C. 2011)(citing FRCP 32(a)(4)(D)).
The proffering party must use reasonable diligence to get the witness to attend, Thomas v.
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circumstances would preclude them from being able to appear in court.”). “The
Federal Rules make clear that live testimony is important—with no exceptions made
for doctors or for bench trials.” Whyte v. U.S.P.S., 2012 WL 947006, 1 -2 (S.D.Fla.).

III.  Deposition Circumstances May Limit It Use: A deposition must not be used when (1) a party
received less than a 14-day notice of the deposition, (2) the party promptly moved for a
protective order to prevent the deposition or for a change of time or place, and (3) the motion
was still pending when the deposition was taken. Smith v. Stephens, 2012 WL 899347, 7
(E.D.Mich.). The rule does not remove the court’s discretion to permi%}gg?gositiqns on less than
14-day notice. Landis v. Galarneau, 2010 WL 446445, 2 (E“’E}*Mlch);g~ %

IV.  Party Admission: Courts are split as to whether parties may Qgp“i§gepo ; ?.er‘] @nscripts into
evidence as party admissions, even if they don’t mget one of the €x¢y tids tnder FRCP 32. See
FRE 801(d)(2)(D). There is a basic inconsistency (%fi’i at least a‘lbig‘“ﬁéﬁﬁ the rules: FRCP 32
creates a presumption that depositions will not replace live testi n%at trial. Under FRCP 32,
transcripts are only admissible when live testimony canfig bt

i
B

Fae
b

be om§’d or when the party’s
representative was deposed. The hearsay rules, hoagever, ] \{%Pearsay problems regarding all
party testimony, as they are admissigns, Without a ig rsq% hurdlé, the deposition transcripts of a
party are generally admissible. Thnside with, g%%éfélly admitting party transcripts is that
they can come in, even if the witnes testiﬁes.%@w %

&

Of Traniscript: A court does not abuse its discretion
: a party-opponent under FRCP 32(a)(1)
=

i

A. Position Favoring Admissibild

and FRE 801(d)¢
(10th Cir. 2009).

?: heE deposition — or read them in as prior inconsistent statements. This version of
thesgitle is advocated by the cowardly and inexperienced. Allowing prior deposition
testimony for a witness who is planning to take the stand merely causes confusion.

Position Favoring Live Testimony: The courts have long expressed a preference for live
festimony. United States v. Yida, 498 F.3d 945, 950 (9th Cir. 2007); 3 Blackstone,
Commentaries on the Laws of England 373-74 (1768)(Transcripts of a witness's prior
testimony, even when subject to prior cross-examination, are deficient because “all persons
must appear alike, when their [testimony] is reduced to writing.”). Testimony by deposition
obviously "is less desirable than oral testimony and should ordinarily be used as a substitute
only if the witness is not available to testify in person." Boca v. United States, 197 F.R.D.
18, 20-21 (D.D.C. 2000)(quoting 8 A Wright, et al, Federal Practice and Procedure § 2142
at 158 (2d ed. 1994)). Judge Learned Hand stated "The deposition has always been, and still
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[G3] DOCUMENT REQUESTS MADE DURING DEPOSITION

QUICK RULE: Document requests made during depositions may only be enforced if

they are sufficiently specific. The courts are split as to whether even a
specific document request made during a deposition can force the
production of documents.

DISCUSSION:

I

1L

Document Requests (Generally): A party may request documents from another party under
FRCP 34, or on a third party under FRCP 45 (subpoena). A document request describe the
documents requested with "reasonable particularity." FRCP 34(b). See Parsons v. Jefferson-
Pilot Corp., 141 F.R.D. 408, 412 (M.D.N.C. 1992). The request must also specify a reasonable
time, place, and manner in which the production will take place. Courts have interpreted the
"particularity” requirement to mandate that a responding party be given sufficient information to
enable it to identify responsive documents. See Kidwiler v. Progressive Paloverde Insurance,
192 F.R.D. 193, 202 (N.D.W.Va. 2000); Nexxus Products v. CVS New York, 188 F.R.D. 11, 20
(D. Mass. 1999). The courts properly strike - as too ambiguous - broad and undirected requests
for all documents which relate in any way to the complaint. Robbins v. Camden City Bd. of
Educ., 105 F.R.D. 49, 50 (D.N.J. 1985).

Document Requests Made During Depositions: The courts have split as to whether a
document holder must respond to a request made on the record at a deposition. The case law as
to the degree of formality required for a Rule 34 Request for Production to be enforced through
a Motion to Compel under Rule 37, reflects one of the fundamental rules governing discovery:
discovery is within the trial court's sound discretion. Trask v. Olin Corp., 298 F.R.D. 244,

260 (W.D.Pa. 2014)(citing Harris v. Pa. Bd. of Prob. & Parole, 2013 WL 5551206, 2
(M.D.Pa.)). In deciding if an informal document request can be enforced, courts conduct a fact-
specific analysis into the course of discovery, the exchanges between counsel, and the judicial
interests in both expediting litigation and promoting fair trial. /d (finding emailed requests
sufficiently formal given all circumstances).

A. Production Compelled: In Dixon v. Cappellini, 88 F.R.D. 1 (D.C. Pa. 1980), the court held
that an oral request for reports, made at deposition, supported a subsequent motion to
compel discovery. The court relied upon the fact that counsel described the requested
material with reasonable particularity and both parties were aware of which documents were
involved. See Swope v. National Presto Industries, 1990 WL 149203, 2 (E.D.Pa. 1990). This
is probably the better rule, as it is convenient for the parties, is standard practice, and puts
substance over formality.

B. Production Not Compelled: In A/l West Pet Supply Co. v. Hill's Pet Products Div., 152
F.R.D. 634 (D. Kan. 1993), where the original request for documents was made during a
deposition, the court would not compel the deponent to produce copies of reports created
during his other engagements as an expert witness.
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Notes:
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[G4] DOCUMENT DESTRUCTION

QUICK RULE: A4 party that destroys documents may face a variety of discovery
sanctions. If, during a deposition, it appears documents are missing
or may have been destroyed, counsel should develop the necessary
Jfoundation to establish document destruction.

DISCUSSION:

%,
L. Document Destruction: The intentional or negligent destructlég%of dlS erab[e documents
(often  referred to as spoliation) may give rise to various sanctlew includiig a t\{erse
- or%orat‘ on, 790 F.2d

inferences against the party. Eaton Corporation v. %)plzance %
874, 878 (Fed. Cir. 1986).

IL Overview Of Spoliation: Courts differ regarding what § owmggés;%q%essary to obtain
sanctions or penalties for the destruction of discovgrable dotu 5; ts. Key considerations in
determining whether sanctions are appropriate: (1) the d” ee 'offault of the party who
altered or destroyed the evidence; (; Jthe degrﬁe of prejiidice suffered by the opposing party;
and (3) whether there is a lesser saf
opposing party and, where the offeflin;

conduct by others in the future. Sc#

when evidence has n desl oyed li the party having control over the evidence
¢ jt at the time it was destroyed; (2) the records were
of mind; and (3) the destroyed evidence was relevant to
se such that a reasonable trier of fact could find that it would
se. Residential Funding v. DeGeorge Fin., 306 F.3d 99, 107

urts differ as to the necessary mens rhea necessary for spoliation
courts require bad faith; others apply a reckless or negligence standard.

: : Most courts require a showing of bad faith to obtain sanctions
jocument destruction. See Trask-Morton v. Motel 6 Operating L.P., 534 F.3d
672, 681 (7th Cir. 2008). Bad faith spoliation is advantage-seeking behavior by the
party with superior access to the documents. Morris v. Union Pacific, 373 F.3d 896,
“&, 901 (8th Cir. 2004). A document is destroyed in bad faith if it is destroyed to hide
adverse information. Faas v. Sears, 532 F.3d 633, 644 (7th Cir. 2008).

a. Document Destruction Policy: If a party adopts a document-retention policy to
obtain an advantage in the litigation through the control of information and
evidence, the court would be justified in making a finding of bad faith. Micron
Technology, Inc. v. Rambus Inc., 645 F.3d 1311, 1326 -1332 (Fed. Cir. 2011). If
the party implemented its document retention policy for legitimate business
reasons such as general house-keeping, finding of bad faith is unwarranted. Id.
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[H5] OUTLINING THE TRANSCRIPT

GENERAL RULE: For efficiency and clarity, outline the material results in a
deposition transcript. The summary should be organized by
subject matter and should contain all statements that are clear
enough to be binding upon the deponent.

DISCUSSION:

L General: Discovery — in the sense of gathering information —ig,4
case moves toward dispositive motions or trial, organizing the in
paramount. As cases become more complicated, the ability to
you can t find it, you don t have it. Deposntlons ar%ressy, f

ut any one issue may

be sprmkled throughout the transcript. The abrllty to quig Tences in a transcript is

mvaluable Outlmmg plays a central part m prep: i ng in

A. Outlining: To make the trans
outlined. A high-quality outli

that the witness 4‘ a
also be linked to the

for 1peachment should the witness change her testimony). See H3 — Evaluating A
Witness’s Answer. A witness’s statement that she doesn’t know something should
also be captured on the outline, as that can be used to impeach, as well.

3. Short, Clear. Affirmative Statements: Generally, the outline should be filled with
short, clear statements such as “The car was green.” This is preferred to any effort to
quote the witness (e.g., “Well, you know, it was, it was green.”). These short
statements will be the foundation of a cross examination.

4. Include Authentication: At the end, the outline should have a list of the documents
for which the witness has given the foundational elements - and citations to those

ArtADoc No. 17013132 (Posted 17 31717)




Al LA Doc. No. 17013132. (Posted 1/31/17)



Al LA Doc. No. 17013132. (Posted 1/31/17)



Al LA Doc. No. 17013132. (Posted 1/31/17)



H2-1]Extras ) Extras |H2-1

[H2] WITNESS PREPARATION CHECK LIST

Note: Do not show this to your witness. Use it to consider areas of preparation.

QUICK RULE: [t helps witnesses to prepare them for what they will experience in the
deposition. The centerpiece of this preparation is telling them to
answer questions completely and honestly and then stop.

I. Preparing A Client/Witness For Depesition: In depositions, it is necessary to prepare more
than, and better than one would for trial. “Any lawyer worth his salt prepgres a witness he is
going to call to the stand.” United States v. Beltran, 165 F.3d"1266, 12%; @th Clr 1999)
(Kozinksi, J., concurring). Preparing a witness involves both (l)*a\subst%five preparation
regarding the issues about which the witness may be asked, ar%\ rep%&twﬁregardmg what
to expect and how to behave during the deposmon% W |

IL Substantive Preparation: The proper preparation for agy
underlying events, mcludmg any documents or exhlblts :

II.  Preparation For The Depbsition art of th
discussing what to expect during th i
be placed upon the tness’s duty tod

th. This is an overriding principal. Whatever else I tell you,
§ being incompatible with the truth, tell the truth. You are

tness’s Role: A deposition is an opportunity for the other side to ask
They are entitled to your cooperatlon but not your assistance. The best

, no matter how clear her testimony. A wntness comes in with a score of zero and
then pro eeds to loose points as the deposition progresses and the other side gathers
information and locks the witness into testimony. This is ok — in fact, it’s required by the
ules governing law suits. Volunteering information, however, can only increase the
epositions length and the number of points you surrender. Be honest, forthright, and brief.

C. General Review Subjects For Witness: Depending upon the type of witness and range of
deposition, you may want to discuss some or all of the following points with the witness in
preparation.
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testimony doesn't give credit to the nuances of the original testimony. Listen for attorney
buzzwords such as “so” and “then” which are used to recharacterize your testimony.

3. Questions?: Do you have any questions for me? If you do, make sure you get them
answered before the deposition.

4. Themes And Memes: There may certain themes or catch phrases we’ve developed
during your preparation; use these themes when appropriate throughout your testimony.

Wit

h theﬁ@pposing

3

5. Eyes Of The Beholder: Use eye contact. Maintain e’%iontac
counsel. This will relax you and give the appearance t
make you look serious and confident.

8. IDon’t Know: Rememberit
what you do remember withg

ol

i3

10. Etez Be polit ;
E. Avoid These %ﬁh ing

#an Finish: Do not anticipate the end of the question being asked. You may
r the wrong question or give the opposing attorney ideas.

Stop When Confused: Do not answer a question that you do not understand. Ask
counsel to rephrase the question or say you do not understand the meaning. Do not give
opposing counsel suggestions as to how to rephrase or "I know what you're trying to ask.
.." Do not say "do you meanx or y."

4. Themes Again: Avoid adopting the other side's themes or phrases.

5. Half Is Not Enough: If you are asked a long question and you only agree with parts of
it, say no.
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Question: Was the car Blue?
Answer: I'm really not sure (Or "It may have been Blue, but my memory's a bit fuzzy").

“C” answers include factual statements buried in long narratives or that require a series of three or
more questions to put together

The most important deposition skill that an attorney can learn is how to identify the various
categories of answers, and how to bring the witness up the scale, that is, to change a "C" answer to a
"B." Ideally, you would never have to rely on answers below "A," in reality yqu.can use a B+ or B,
with the understanding that you have a much smaller stick to pumst@e witn ~‘.,~they:§'§:hange their

testlmony
e :jyfomiation
in'6ily be done, of

there is little benefit

IV. Improving Answers: An answer can be improved simply by £
provided by the witness and repackaging or rechar%terlzmg.
course, if you know what a helpful (for your case) answer look
in repacking and emphasizing bad evidence. For examp
minor pronoun problem that will make it hard to uge at tri
pronoun problem and provides a cle%nswer:

Question: What did you see j
Answer: A roadside worker w
Question: What color was it?
Answer: It wa
Question: The cardhat hit ygurs w4
Answer:

S finto a clear, unambiguous answer. The depositions of
¥. be restating and clarifying ambiguities in the witness’s
ary for every fact identified by the witness, just the ones that

What color was the car that hit you?

Well, [ was out driving with Fred, it was such a nice day, and we were taking
Hawkhurst Drive when a blue Datsun pickup came around the curve. Fred
swerved and I shouted “Fred, there’s going to be an accident,” then the other

b, car hit us.

Questlon A blue Datsun pickup hit your car?

Answer: Yes.

A well conducted deposition consists of a mix of open-ended questions seeking information, narrow
questions pinning the witness down, and summarizing questions clarifying the transcript.

Notes:
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Rule 26. Duty to Disclose; General Provisions

Governing Discovery

(a) REQUIRED DISCLOSURES.

(1) Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B)
or as otherwise stipulated or ordered by the court, a
party must, without awaiting a discovery request,
provide to the other parties:

(i) the name and, if known, the address and telephone
number of each individual likely to have discoverable
information—along with the subjects of that information
— that the disclosing party may use to support its
claims or defenses, unless the use would be solely for
impeachment;

(ii) a copy—or a description by category and location—
of all documents, electronically stored information, and
tangible things that the disclosing party has in its
possession, custody, or control and may use to support
its claims or defenses, unless the use would be solely for
impeachment;

(i) a computation of each category of damages claimed
by the disclosing party—who must also make available
for inspection and copying as under Rule 34 the
documents or other evidentiary material, unless
privileged or protected from disclosure, on which each
computation is based, including materials bearing on
the nature and extent of injuries suffered; and

(iv) for inspection and copying as under Rule 34, any
insurance agreement under which an insurance business
may be liable to satisfy all or part of a possible
judgment in the action or to indemnify or reimburse for
payments made to satisfy the judgment.

(B) Proceedings Exempt from Initial Disclosure. The
following proceedings are exempt from initial disclosure:
(i) an action for review on an administrative record; (i) a
forfeiture action in rem arising from a federal statute;

(iii) a petition for habeas corpus or any other proceeding
to challenge a criminal conviction or sentence; (iv) an
action brought without an attorney by a person in the
custody of the United States, a state, or a state
subdivision; (v) an action to enforce or quash an
administrative summons or subpoena; (vi) an action by
the United States to recover benefit payments; (vii) an
action by the United States to collect on a student loan
guaranteed by the United States; (viii) a proceeding
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ancillary to a proceeding in another court; and (ix) an
action to enforce an arbitration award.

(C) Time for Initial Disclosures—In General. A party
must make the initial disclosures at or within 14 days
after the parties’ Rule 26(f) conference unless a different
time is set by stipulation or court order, or unless a party
objects during the conference that initial disclosures are
not appropriate in this action and states the objection in
the proposed discovery plan. In ruling on the objection,
the court must determine what disclosures, if any, are to
be made and must set the time for disclosure.

(D) Time for Initial Disclosures—For Parties Served
or Joined Later. A party that is first served or otherwise
joined after the Rule 26(f) conference must make the
initial disclosures within 30 days after being served or
Jjoined, unless a different time is set by stipulation or
court order.

(E) Basis for Initial Disclosure; Unacceptable Excuses.
A party must make its initial disclosures based on the
information then reasonably available to it. A party is
not excused from making its disclosures because it has
not fully investigated the case or because it challenges
the sufficiency of another party’s disclosures or because
another party has not made its disclosures.

(2) Disclosure of Expert Testimony.

(A) In General. In addition to the disclosures required
by Rule 26(a)(1), a party must disclose to the other
parties the identity of any witness it may use at trial to
present evidence under Federal Rule of Evidence 702,
703, or 705.

(B) Witnesses Who Must Provide a Written Report.
Unless otherwise stipulated or ordered by the court, this
disclosure must be accompanied by a written report—
prepared and signed by the witness—if the witness is
one retained or specially employed to provide expert
testimony in the case or one whose duties as the party’s
employee regularly involve giving expert testimony. The
report must contain: (i) a complete statement of all
opinions the witness will express and the basis and
reasons for them; (ii) the facts or data considered by the
witness in forming them; (iii) any exhibits that will be
used to summarize or support them; (iv) the witness’s
qualifications, including a list of all publications
authored in the previous 10 years; (v) a list of all other
cases in which, during the previous 4 years, the witness
testified as an expert at trial or by deposition; and (vi) a
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statement of the compensation to be paid for the study
and testimony in the case.

(C) Witnesses Who Do Not Provide a Written Report.
Unless otherwise stipulated or ordered by the court, if
the witness is not required to provide a written report,
this disclosure must state: (i) the subject matter on
which the witness is expected to present evidence under
Federal Rule of Evidence 702, 703, or 705; and (ii) a
summary of the facts and opinions to which the witness
is expected to testify.

(D) Time to Disclose Expert Testimony. A party must
make these disclosures at the times and in the sequence
that the court orders. Absent a stipulation or a court
order, the disclosures must be made: Rule 26 FEDERAL
RULES OF CIVIL PROCEDURE 36 (i) at least 90 days
before the date set for trial or for the case to be ready
for trial; or (i) if the evidence is intended solely to
contradict or rebut evidence on the same subject matter
identified by another party under Rule 26(a)(2)(B) or (C),
within 30 days after the other party’s disclosure.

(E) Supplementing the Disclosure. The parties must
supplement these disclosures when required under Rule
26(e).

(3) Pretrial Disclosures..

(A) In General. In addition to the disclosures required
by Rule 26(a)(1) and (2), a party must provide to the
other parties and promptly file the following
information about the evidence that it may present at
trial other than solely for impeachment:

(i) the name and, if not previously provided, the address
and telephone number of each witness—separately
identifying those the party expects to present and those
it may call if the need arises;

(i) the designation of those witnesses whose testimony
the party expects to present by deposition and, if not
taken stenographically, a transcript of the pertinent
parts of the deposition; and

(iii) an identification of each document or other exhibit,
including summaries of other evidence—separately
identifying those items the party expects to offer and
those it may offer if the need arises.
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(B) Time for Pretrial Disclosures; Objections. Unless
the court orders otherwise, these disclosures must be
made at least 30 days before trial. Within 14 days after
they are made, unless the court sets a different time, a
party may serve and promptly file a list of the following
objections: any objections to the use under Rule 32(a) of
a deposition designated by another party under Rule
26(a)(3)(A)(ii); and any objection, together with the
grounds for it, that may be made to the admissibility of
materials identified under Rule 26(a)(3)(A)(iii). An
objection not so made—except for one under Federal
Rule of Evidence 402 or 403—is waived unless excused
by the court for good cause.

{4) Form of Disclosures. Unless the court orders
otherwise, all disclosures under Rule 26(a) must be in
writing, signed, and served.

{(b) DISCOVERY SCOPE AND LIMITS.

(1) Scope in General. Unless otherwise limited by court
order, the scope of discovery is as follows: Parties may
obtain discovery regarding any nonprivileged matter
that is relevant to any party’s claim or defense—
including the existence, description, nature, custody,
condition, and location of any documents or other
tangible things and the identity and location of persons
who know of any discoverable matter. For good cause,
the court may order discovery of any matter relevant to
the subject matter involved in the action. Relevant
information need not be admissible at the trial if the
discovery appears reasonably calculated to lead to the
discovery of admissible evidence. All discovery is subject
to the limitations imposed by Rule 26(b)(2)(C).

(2) Limitations on Frequency and Extent.

(A) When Permitted. By order, the court may alter the
limits in these rules on the number of depositions and
interrogatories or on the length of depositions under
Rule 30. By order or local rule, the court may also limit
the number of requests under Rule 36.

(B) Specific Limitations on Electronically Stored
Information. A party need not provide discovery of
electronically stored information from sources that the
party identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery
or for a protective order, the party from whom discovery
is sought must show that the information is not
reasonably accessible because of undue burden or cost.
If that showing is made, the court may nonetheless
order discovery from such sources if the requesting
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party shows good cause, considering the limitations of
Rule 26(b)(2)(C). The court may specify conditions for
the discovery. .

(C) When Required. On motion or on its own, the court
must limit the frequency or extent of discovery
otherwise allowed by these rules or by local rule if it
determines that: (i) the discovery sought is unreasonably
cumulative or duplicative, or can be obtained from some
other source that is more convenient, less burdensome,
or less expensive; (i) the party seeking discovery has
had ample opportunity to obtain the information by
discovery in the action; or (jii) the burden or expense of
the proposed discovery outweighs its likely benefit,
considering the needs of the case, the amount in
controversy, the parties’ resources, the importance of
the issues at stake in the action, and the importance of
the discovery in resolving the issues.

(3) Trial Preparation: Materials.

(A) Documents and Tangible Things. Ordinarily, a
party may not discover documents and tangible things
that are prepared in anticipation of litigation or for trial
by or for another party or its representative (including
the other party’s attorney, consultant, surety,
indemnitor, insurer, or agent). But, subject to Rule
26(b)(4), those materials may be discovered if: (i) they
are otherwise discoverable under Rule 26(b)(1); and (ii)
the party shows that it has substantial need for the
materials to prepare its case and cannot, without undue
hardship, obtain their substantial equivalent by other
means.

(B) Protection Against Disclosure. If the court orders
discovery of those materials, it must protect against
disclosure of the mental impressions, conclusions,
opinions, or legal theories of a party’s attorney or other
representative concerning the litigation.

(C) Previous Statement. Any party or other person
may, on request and without the required showing,
obtain the person’s own previous statement about the
action or its subject matter. If the request is refused, the
person may move for a court order, and Rule 37(a)(5)
applies to the award of expenses. A previous statement
is either: (i) a written statement that the person has
signed or otherwise adopted or approved; or (ii) a
contemporaneous stenographic, mechanical, electrical,
or other recording—or a transcription of it—that recites
substantially verbatim the person’s oral statement.
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(4) Trial Preparation: Experts.

(A) Deposition of an Expert Who May Testify. A party
may depose any person who has been identified as an
expert whose opinions may be presented at trial. If Rule
26(a)(2)(B) requires a report from the expert, the
deposition may be conducted only after the report is
provided.

(B) Trial-Preparation Protection for Draft Reports or
Disclosures. Rules 26(b)(3)(A) and (B) protect drafts of
any report or disclosure required under Rule 26(a)(2),
regardless of the form in which the draft is recorded.

(C) Trial-Preparation Protection for Communications
Between

a Party’s Attorney and Expert Witnesses. Rules
26(b)(3)(A) and (B) protect communications between the
party’s attorney and any witness required to provide a
report under Rule 26(a)(2)(B), regardless of the form of
the communications, except to the extent that the
communications: (i) relate to compensation for the
expert’s study or testimony; (ii) identify facts or data that
the party’s attorney provided and that the expert
considered in forming the opinions to be expressed; or
(iii) identify assumptions that the party’'s attorney
provided and that the expert relied on in forming the
opinions to be expressed.

(D) Expert Employed Only for Trial Preparation.
Ordinarily, a party may not, by interrogatories or .
deposition, discover facts known or opinions held by an
expert who has been retained or specially employed by
another party in anticipation of litigation or to prepare
for trial and who is not expected to be called as a
witness at trial. But a party may do so only: (i) as
provided in Rule 35(b); or (ii) on showing exceptional
circumstances under which it is impracticable for the
party to obtain facts or opinions on the same subject by
other means.

(E) Payment. Unless manifest injustice would result, the
court must require that the party seeking discovery: (i)
pay the expert a reasonable fee for time spent in
responding to discovery under Rule 26(b)(4)(A) or (D);
and (i) for discovery under (D), also pay the other party
a fair portion of the fees and expenses it reasonably
incurred in obtaining the expert’s facts and opinions.
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(5) Claiming Privilege or Protecting Trial-Preparation
Materials.

(A) Information Withheld. When a party withholds
information otherwise discoverable by claiming that the
information is privileged or subject to protection as trial-
preparation material, the party must: (i) expressly make
the claim; and (ii) describe the nature of the documents,
communications, or tangible things not produced or
disclosed— and do so in a manner that, without
revealing information itself privileged or protected, will
enable other parties to assess the claim.

(B) Information Produced. If information produced in
discovery is subject to a claim of privilege or of
protection as trial-preparation material, the party
making the claim may notify any party that received the
information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has;
must not use or disclose the information until the claim
is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being
notified; and may promptly present the information to
the court under seal for a determination of the claim.
The producing party must preserve the information until
the claim is resolved.

(c) PROTECTIVE ORDERS.

(1) In General. A party or any person from whom
discovery is sought may move for a protective order in
the court where the action is pending—or as an
alternative on matters relating to a deposition, in the
court for the district where the deposition will be taken.
The motion must include a certification that the movant
has in good faith conferred or attempted to confer with
other affected parties in an effort to resolve the dispute
without court action. The court may, for good cause,
issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the
following: -

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place, for the
disclosure or discovery;

(C) prescribing a discovery method other than the one
selected by the party seeking discovery;
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(D) forbidding inquiry into certain matters, or limiting
the scope of disclosure or discovery to certain matters;

(E) designating the persons who may be present while
the discovery is conducted;

(F) requiring that a deposition be sealed and opened
only on court order;

(G) requiring that a trade secret or other confidential
research, development, or commercial information not
be revealed or be revealed only in a specified way; and

(H) requiring that the parties simultaneously file
specified documents or information in sealed envelopes,
to be opened as the court directs.

(2) Ordering Discovery. If a motion for a protective
order is wholly or partly denied, the court may, on just
terms, order that any party or person provide or permit
discovery.

(3) Awarding Expenses. Rule 37(a)(5) applies to the
award of expenses.

(d) TIMING AND SEQUENCE OF DISCOVERY.

(1) Timing. A party may not seek discovery from any
source before the parties have conferred as required by
Rule 26(f), except in a proceeding exempted from initial
disclosure under Rule 26(a)(1)(B), or when authorized by
these rules, by stipulation, or by court order.

(2) Sequence. Unless, on motion, the court orders
otherwise for the parties’ and witnesses’ convenience
and in the interests of justice: (A) methods of discovery
may be used in any sequence; And (B) discovery by one
party does not require any other party to delay its
discovery.

(e) SUPPLEMENTING DISCLOSURES AND -
RESPONSES.

(1) In General. A party who has made a disclosure
under Rule 26(ay—or who has responded to an
interrogatory, request for production, or request for
admission—must supplement or correct its disclosure or

_ response:

(A) in a timely manner if the party learns that in some
material respect the disclosure or response is
incomplete or incorrect, and if the additional or
corrective information has not otherwise been made
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known to the other parties during the discovery process
or in writing; or

(B) as ordered by the court.

(2) Expert Witness. For an expert whose report must be .

disclosed under Rule 26(a)(2)(B), the party’s duty to
supplement extends both to information included in the
report and to information given during the expert’s
deposition. Any additions or changes to this information
must be disclosed by the time the party’s pretrial
disclosures under Rule 26(a)(3) are due.

(f) CONFERENCE OF THE PARTIES; PLANNING FOR
DISCOVERY.

(1) Conference Timing. Except in a proceeding
exempted from initial disclosure under Rule 26(a)(1)(B)
or when the court orders otherwise, the parties must
confer as soon as practicable— and in any event at least
21 days before a scheduling conference is to be held or
a scheduling order is due under

Rule 16(b).

(2) Conference Content; Parties’ Responsibilities. In
conferring, the parties must consider the nature and
basis of their claims and defenses and the possibilities
for promptly settling or resolving the case; make or
arrange for the disclosures required by Rule 26(a)(1);
discuss any issues about preserving discoverable
information; and develop a proposed discovery plan.
The attorneys of record and all unrepresented parties
that have appeared in the case are jointly responsible
for arranging the conference, for attempting in good
faith to agree on the proposed discovery plan, and for
submitting to the court within 14 days after the
conference a written report outlining the plan. The court
may order the parties or attorneys to attend the
conference in person.

(3) Discovery Plan. A discovery plan must state the
parties’ views and proposals on:

(A) what changes should be made in the timing, form, or
requirement for disclosures under Rule 26(a), including a
statement of when initial disclosures were made or will
be made;

(B) the subjects on which discovery may be needed,
when discovery should be completed, and whether
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discovery should be conducted in phases or be limited
to or focused on particular issues;

(Q) any issues about disclosure or discovery of
electronically stored information, including the form or
forms in which it should be produced;

(D) any issues about claims of privilege or of protection
as trial-preparation materials, including—if the parties
agree on a procedure to assert these claims after
production— whether to ask the court to include their
agreement

in an order;

(E) what changes should be made in the limitations on
discovery imposed under these rules or by local rule,
and what other limitations should be imposed; and

(F) any other orders that the court should issue under
Rule 26(c) or under Rule 16(b) and (c).

(4) Expedited Schedule. If necessary to comply with its
expedited schedule for Rule 16(b) conferences, a court
may by local rule: (A) require the parties’ conference to
occur less than 21 days before the scheduling
conference is held or a scheduling order is due under
Rule 16(b); and (B) require the written report outlining
the discovery plan to be filed less than 14 days after the
parties’ conference, or excuse the parties from
submitting a written report and permit them to report
orally on their discovery plan at the Rule 16(b)
conference.

(g) SIGNING DISCLOSURES AND DISCOVERY
REQUESTS, RESPONSES,

AND OBJECTIONS.

(1) Signature Required; Effect of Signature. Every
disclosure under Rule 26(a)(1) or (a)(3) and every
discovery request, response, or objection must be
signed by at least one attorney of record in the
attorney’s own name—or by the party personally, if
unrepresented—and must state the signer’s address,
email address, and telephone number. By signing, an
attorney or party certifies that to the best of the
person’s knowledge, information, and belief formed
after a reasonable inquiry:

(A) with respect to a disclosure, it is complete and
correct as of the time it is made; and
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(B) with respect to a discovery request, response, or
objection, it is: (i) consistent with these rules and
warranted by existing law or by a nonfrivolous argument
for extending, modifying, or reversing existing law, or for
establishing new law; (ji) not interposed for any
improper purpose, such as to harass, cause unnecessary
delay, or needlessly increase the cost of litigation; and
(iii) neither unreasonable nor unduly burdensome or
expensive, considering the needs of the case, prior
discovery in the case, the amount in controversy, and
the importance of the issues at stake in the action.

(2) Failure to Sign. Other parties have no duty to act
on an unsigned disclosure, request, response, or
objection until it is signed, and the court must strike it
unless a signature is promptly supplied after the
omission is called to the attorney's or party’s attention.

(3) Sanction for Improper Certification. If a
certification violates this rufe without substantial
justification, the court, on motion or on its own, must
impose an appropriate sanction on the signer, the party
on whose behalf the signer was acting, or both. The
sanction may include an order to pay the reasonable
expenses, including attorney's fees, caused by the
violation.

Rule 27'. Depositions to Perpetuate Testimony
(a) BEFORE AN ACTION IS FILED.

(1) Petition. A person who wants to perpetuate
testimony about any matter cognizable in a United
States court may file a verified petition in the district
court for the district where any expected adverse party
resides. The petition must ask for an order authorizing
the petitioner to depose the named persons in order to
perpetuate their testimony. The petition must be titled
in the petitioner's name and must show:

(A) that the petitioner expects to be a party to an action
cognizable in a United States court but cannot presently
bring it or cause it to be brought;

(B) the subject matter of the expected action and the
petitioner’s interest;

(C) the facts that the petitioner wants to establish by the
proposed testimony and the reasons to perpetuate it;
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(D) the names or a description of the persons whom the
petitioner expects to be adverse parties and their
addresses, so far as known; and

(E) the name, address, and expected substance of the
testimony of each deponent.

(2) Notice and Service. At least 21 days before the
hearing date, the petitioner must serve each expected
adverse party with a copy of the petition and a notice

* stating the time and place of the hearing. The notice

may be served either inside or outside the district or
state in the manner provided in Rule 4. If that service
cannot be made with reasonable diligence on an
expected adverse party, the court may order service by
publication or otherwise. The court must appoint an
attorney to represent persons not served in the manner
provided in Rule 4 and to cross-examine the deponent if
an unserved person is not otherwise represented. If any
expected adverse party is a minor or is incompetent,
Rule 17(c) applies.

(3) Order and Examination. If satisfied that
perpetuating the testimony may prevent a failure or
delay of justice, the court must issue an order that
designates or describes the persons whose depositions
may be taken, specifies the subject matter of the
examinations, and states whether the depositions will be
taken orally or by written interrogatories. The
depositions may then be taken under these rules, and
the court may issue orders like those authorized by
Rules 34 and 35. A reference in these rules to the court
where an action is pending means, for purposes of this
rule, the court where the petition for the deposition was
filed.

(4) Using the Deposition. A deposition to perpetuate
testimony may be used under Rule 32(a) in any later-
filed district court action involving the same subject
matter if the deposition either was taken under these
rules or, although not so taken, would be admissible in
evidence in the courts of the state where it was taken.

(b) PENDING APPEAL.

(1) In General. The court where a judgment has been
rendered may, if an appeal has been taken or may still
be taken, permit a party to depose witnesses to
perpetuate their testimony for use in the event of
further proceedings in that court.
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{2) Motion. The party who wants to perpetuate
testimony may move for leave to take the depositions,
on the same notice and service as if the action were
pending in the district court. The motion must show: (A)
the name, address, and expected substance of the
testimony of each deponent; and (B) the reasons for
perpetuating the testimony.

(3) Court Order. If the court finds that perpetuating the
testimony may prevent a failure or delay of justice, the
court may permit the depositions to be taken and may
issue orders like those authorized by Rules 34 and 35.
The depositions may be taken and used as any other
deposition taken in a pending district-court action.

(c) PERPETUATION BY AN ACTION. This rule does not
limit a court’s power to entertain an action to
perpetuate testimony.

Rule 28. Persons Before Whom Depositions May Be
Taken

(a) WITHIN THE UNITED STATES.

(1) In General. Within the United States or a territory or
insular possession subject to United States jurisdiction, a
deposition must be taken before:

(A) an officer authorized to administer oaths either by
federal law or by the law in the place of examination; or
(B) a person appointed by the court where the action is
pending to administer oaths and take testimony.

(2) Definition of “'Officer.”” The term "officer” in Rules
30, 31, and 32 includes a person appointed by the court
under this rule or designated by the parties under Rule
29(a).

{b) IN A FOREIGN COUNTRY.

(1) In General. A deposition may be taken in a foreign
country: (A) under an applicable treaty or convention; (B)
under a letter of request, whether or not captioned a
“letter rogatory”; (C) on notice, before a person
authorized to administer oaths either by federal law or
by the law in the place of examination; or (D) before a
person commissioned by the court to administer any
necessary oath and take testimony.

(2) Issuing a Letter of Request or a Commiission. A
letter of request, a commission, or both may be issued:
(A) on appropriate terms after an application and notice
of it; and (B) without a showing that taking the
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deposition in another manner is impracticable or
inconvenient.

(3) Form of a Request, Notice, or Commission. When
a letter of request or any other device is used according
to a treaty or convention, it must be captioned in the
form prescribed by that treaty or convention. A letter of
request may be addressed “To the Appropriate
Authority in [name of country].” A deposition notice or a
commission must designate by name or descriptive title
the person before whom the deposition is to be taken.

(4) Letter of Request—Admitting Evidence. Evidence
obtained in response to a letter of request need not be
excluded merely because it is not a verbatim transcript,
because the testimony was not taken under oath, or
because of any similar departure from the requirements
for depositions taken within the United States.

{c) DISQUALIFICATION. A deposition must not be
taken before a person who is any party’s relative,
employee, or attorney; who is related to or employed by
any party’s attorney; or who is financially interested in
the action.

Rule 29. Stipulations About Discovery Procedure
Unless the court orders otherwise, the parties may
stipulate that: (a) a deposition may be taken before any
person, at any time or place, on any notice, and in the
manner specified—in which event it may be used in the
same way as any other deposition; and (b) other
procedures governing or limiting discovery be
modified— but a stipulation extending the time for any
form of discovery must have court approval if it would
interfere with the time set for completing discovery, for
hearing a motion, or for trial.

Rule 30. Depositions by Oral Examination
(a) WHEN A DEPOSITION MAY BE TAKEN.

(1) Without Leave. A party may, by oral questions,
depose any person, including a party, without leave of
court except as provided in Rule 30(2)(2). The
deponent's attendance may be compelied by subpoena
under Rule 45.

(2) With Leave. A party must obtain leave of court, and
the court must grant leave to the extent consistent with
Rule 26(b)(2):

(A) if the parties have not stipulated to the deposition
and: (i) the deposition would result in more than 10
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depositions being taken under this rule or Rule 31 by
the plaintiffs, or by the defendants, or by the third-party
defendants; (ii) the deponent has already been deposed
in the case; or (iii) the party seeks to take the deposition
before the time specified in Rule 26(d), unless the party
certifies in the notice, with supporting facts, that the
deponent is expected to leave the United States and be
unavailable for examination in this country after that
time; or

(B) if the deponent is confined in prison.

(b) NOTICE OF THE DEPOSITION; OTHER FORMAL
REQUIREMENTS.

(1) Notice in General. A party who wants to depose a
person by oral questions must give reasonable written
notice to every other party. The notice must state the
time and place of the deposition and, if known, the
deponent’s name and address. If the name is unknown,
the notice must provide a general description sufficient
to identify the person or the particular class or group to
which the person belongs.

(2) Producing Documents. If a subpoena duces tecum
is to be served on the deponent, the materials
designated for production, as set out in the subpoena,
must be listed in the notice or in an attachment. The
notice to a party deponent may be accompanied by a
request under Rule 34 to produce documents and
tangible things at the deposition.

(3) Method of Recording.

(A) Method Stated in the Notice. The party who
notices the deposition must state in the notice the
method for recording the testimony. Unless the court
orders otherwise, testimony may be recorded by audio,
audiovisual, or stenographic means. The noticing party
bears the recording costs. Any party may arrange to
transcribe a deposition.

(B) Additional Method. With prior notice to the
deponent and other parties, any party may designate
another method for recording the testimony in addition
to that specified in the original notice. That party bears
the expense of the additional record or transcript unless
the court orders otherwise.

(4) By Remote Means. The parties may stipulate—or
the court may on motion order—that a deposition be
taken by telephone or other remote means. For the
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purpose of this rule and Rules 28(a), 37(a)(2), and
37(b)(1), the deposition takes place where the deponent
answers the questions.

(5) Officer’s Duties.

(A) Before the Deposition. Unless the parties stipulate
otherwise, a deposition must be conducted before an
officer appointed or designated under Rule 28. The
officer must begin the deposition with an on-the-record
statement that includes: (i) the officer’'s name and
business address; (ii) the date, time, and place of the
deposition; (iii) the deponent’s name; (iv) the officer's
administration of the oath or affirmation to the
deponent; and (v) the identity of all persons present.

(B) Conducting the Deposition; Avoiding Distortion.
If the deposition is recorded nonstenographically, the
officer must repeat the items in Rule 30(b)(5)(A)(i)-(iii) at
the beginning of each unit of the recording medium.
The deponent’s and attorneys’ appearance or demeanor
must not be distorted through recording techniques.

(C) After the Deposition. At the end of a deposition,
the officer must state on the record that the deposition
is complete and must set out any stipulations made by
the attorneys about custody of the transcript or
recording and of the exhibits, or about any other
pertinent matters.

(6) Notice or Subpoena Directed to an Organization.
In its notice or subpoena, a party may name as the
deponent a public or private corporation, a partnership,
an association, a governmental agency, or other entity
and must describe with reasonable particularity the
matters for examination. The named organization must
then designate one or more officers, directors, or
managing agents, or designate other persons who
consent to testify on its behalf; and it may set out the
matters on which each person designated will testify. A
subpoena must advise a nonparty organization of its
duty to make this designation. The persons designated
must testify about information known or reasonably
available to the organization. This paragraph (6) does
not preciude a deposition by any other procedure
allowed by these rules.

(c) EXAMINATION AND CROSS-EXAMINATION;
RECORD OF THE EXAMINATION; OBJECTIONS;
WRITTEN QUESTIONS.

(1) Examination and Cross-Examination. The
examination and cross-examination of a deponent
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- proceed as they would at trial under the Federal Rules of
Evidence, except Rules 103 and 615. After putting the
deponent under oath or affirmation, the officer must
record the testimony by the method designated under
Rule 30(b)(3)(A). The testimony must be recorded by the
officer personally or by a person acting in the presence
and under the direction of the officer.

(2) Objections. An objection at the time of the
examination— whether to evidence, to a party’s
conduct, to the officer’s qualifications, to the manner of
taking the deposition, or to any other aspect of the
deposition—must be noted on the record, but the
examination still proceeds; the testimony is taken
subject to any objection. An objection must be stated
concisely in a nonargumentative and nonsuggestive
manner. A person may instruct a deponent not to
answer only when necessary to preserve a privilege, to
enforce a limitation ordered by the court, or to present a
motion under Rule 30(d)(3).

(3) Participating Through Written Questions. Instead
of participating in the oral examination, a party may
serve written questions in a sealed envelope on the
party noticing the deposition, who must deliver them to
the officer. The officer must ask the deponent those
questions and record the answers verbatim.

(d) DURATION; SANCTION; MOTION TO TERMINATE
OR LIMIT.

(1) Duration. Unless otherwise stipulated or ordered by
the court, a deposition is limited to 1 day of 7 hours. The
court must allow additional time consistent with Rule
26(b)(2) if needed to fairly examine the deponent or if
the deponent, another person, or any other
circumstance impedes or delays the examination.

(2) Sanction. The court may impose an appropriate
sanction—including the reasonable expenses and
attorney’s fees incurred by any party—on a person who
impedes, delays, or frustrates the fair examination of the
deponent.

(3) Motion to Terminate or Limit.

(A) Grounds. At any time during a deposition, the
deponent or a party may move to terminate or limit it
on the ground that it is being conducted-in bad faith or
in a manner that unreasonably annoys, embarrasses, or
oppresses the deponent or party. The motion may be
filed in the court where the action is pending or the
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deposition is being taken. If the objecting deponent or
party so demands, the deposition must be suspended
for the time necessary to obtain an order.

(B) Order. The court may order that the deposition be
terminated or may limit its scope and manner as
provided in Rule 26(c). If terminated, the deposition may
be resumed only by order of the court where the action
is pending.

(C) Award of Expenses. Rule 37(a)(5) applies to the
award of expenses.

(e) REVIEW BY THE WITNESS; CHANGES.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is completed,
the deponent must be allowed 30 days after being

notified by the officer that the transcript or recording is

available in which: (A) to review the transcript or
recording; and (B) if there are changes in form or
substance, to sign a statement listing the changes and
the reasons for making them.

(2) Changes Indicated in the Officer's Certificate. The
officer must note in the certificate prescribed by Rule
30(f)(1) whether a review was requested and, if so, must
attach any changes the deponent makes during the 30-
day period.

(f) CERTIFICATION AND DELIVERY; EXHIBITS; COPIES
OF THE TRANSCRIPT OR RECORDING; FILING.

(1) Certification and Delivery. The officer must certify
in writing that the witness was duly sworn and that the
deposition accurately records the witness’s testimony.
The certificate must accompany the record of the
deposition. Unless the court orders otherwise, the officer
must seal the deposition in an envelope or package
bearing the title of the action and marked "Deposition
of [witness’s name]” and must promptly send it to the
attorney who arranged for the transcript or recording.
The attorney must store it under conditions that will
protect it against loss, destruction, tampering, or
deterioration.

(2) Documents and Tangible Things.

(A) Originals and Copies. Documents and tangible
things produced for inspection during a deposition
must, on a party’s request, be marked for identification
and attached to the deposition. Any party may inspect
and copy them. But if the person who produced them
wants to keep the originals, the person may: (i) offer
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copies to be marked, attached to the deposition, and
then used as originals—after giving all parties a fair
opportunity to verify the copies by comparing them with
the originals; or (ii) give all parties a fair opportunity to
inspect and copy the originals after they are marked—in
which event the originals may be used as if attached to
the deposition.

(B) Order Regarding the Originals. Any party may
move for an order that the originals be attached to the
deposition pending final disposition of the case.

(3) Copies of the Transcript or Recording. Unless
otherwise stipulated or ordered by the court, the officer
must retain the stenographic notes of a deposition
taken stenographically or a copy of the recording of a
deposition taken by another method. When paid

- reasonable charges, the officer must furnish a copy of
the transcript or recording to any party or the deponent.

(4) Notice of Filing. A party who files the deposition
must promptly notify all other parties of the filing.

(g) FAILURE TO ATTEND A DEPOSITION OR SERVE A
SUBPOENA; EXPENSES.

A party who, expecting a deposition to be taken, attends
in person or by an attorney may recover reasonable
expenses for attending, including attorney’s fees, if the
noticing party failed to: (1) attend and proceed with the
deposition; or (2) serve a subpoena on a nonparty
deponent, who consequently did not attend.

Rule 31. Depositions by Written Questions
(a) WHEN A DEPOSITION MAY BE TAKEN.

(1) Without Leave. A party may, by written questions,
depose any person, including a party, without leave of
court except as provided in Rule 31(a)(2). The
deponent’s attendance may be compelled by subpoena
under Rule 45.

(2) With Leave. A party must obtain leave of court, and
the court must grant leave to the extent consistent with
Rule 26(b)(2):

(A) if the parties have not stipulated to the deposition
and: (i) the deposition would result in more than 10
depositions being taken under this rule or Rule 30 by
the plaintiffs, or by the defendants, or by the third-party
defendants; (i) the deponent has already been deposed
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in the case; or (iii) the party seeks to take a deposition
before the time specified in Rule 26(d); or

(B) if the deponent is confined in prison.

(3) Service; Required Notice. A party who wants to
depose a person by written questions must serve them
on every other party, with a notice stating, if known, the
deponent’s name and address. If the name is unknown,
the notice must provide a general description sufficient
to identify the person or the particular class or group to
which the person belongs. The notice must also state
the name or descriptive title and the address of the
officer before whom the deposition will be taken.

(4) Questions Directed to an Organization. A public or
private corporation, a partnership, an association, or a
governmental agency may be deposed by written
questions in accordance with Rule 30(b)(6).

(5) Questions from Other Parties. Any questions to the
deponent from other parties must be served on all
parties as follows: cross-questions, within 14 days after
being served with the notice and direct questions;
redirect questions, within 7 days after being served with
cross-questions; and recross-questions, within 7 days
after being served with redirect questions. The court
may, for good cause, extend or shorten these times.

(b) DELIVERY TO THE OFFICER; OFFICER’S DUTIES.
The party who noticed the deposition must deliver to
the officer a copy of all the questions served and of the
notice. The officer must promptly praceed in the
manner provided in Rule 30(c), (e), and (f) to: (1) take the

_ deponent’s testimony in response to the questions; (2)

prepare and certify the deposition; and (3) send it to the
party, attaching a copy of the questions and of the
notice.

(c) NOTICE OF COMPLETION OR FILING.

(1) Completion. The party who noticed the deposition
must notify all other parties when it is completed. (2)
Filing. A party who files the deposition must promptly
notify all other parties of the filing.

Rule 32. Using Depositions in Court Proceedings
(a) USING DEPOSITIONS.

(1) In General. At a hearing or trial, all or part of a
deposition may be used against a party on these
conditions:
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(A) the party was present or represented at the taking of
the deposition or had reasonable notice of it;

(B) it is used to the extent it would be admissible under
the Federal Rules of Evidence if the deponent were
present and testifying; and

(Q) the use is allowed by Rule 32(a)(2) through (8).

(2) Impeachment and Other Uses. Any party may use a
deposition to contradict or impeach the testimony given
by the deponent as a witness, or for any other purpose
allowed by the Federal Rules of Evidence.

(3) Deposition of Party, Agent, or Designee. An
adverse party may use for any purpose the deposition of
a party or anyone who, when deposed, was the party’s
officer, director, managing agent, or designee under
Rule 30(b)(6) or 31(a)(4).

(4) Unavailable Witness. A party may use for any
purpose the deposition of a witness, whether or not a
party, if the court finds:

(A) that the witness is dead:;

(B) that the witness is more than 100 miles from the
place of hearing or trial or is outside the United States,
unless it appears that the witness’s absence was
procured by the party offering the deposition;

(C) that the witness cannot attend or testify because of
age, illness, infirmity, or imprisonment;

(D) that the party offering the deposition could not
procure the witness’s attendance by subpoena; or

(E) on motion and notice, that exceptional circumstances
make it desirable—in the interest of justice and with due
regard to the importance of live testimony in open
court—to permit the deposition to be used.

(5) Limitations on Use.

(A) Deposition Taken on Short Notice. A deposition
must not be used against a party who, having received
less than 14 days’ notice of the deposition, promptly
moved for a protective order under Rule 26(c)(1)(B)
requesting that it not be taken or be taken at a different
time or place—and this motion was still pending when
the deposition was taken.
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(B) Unavailable Deponent; Party Could Not Obtain
an Attorney.

A deposition taken without leave of court under the
unavailability provision of Rule 30(a)(2)(A)(iii) must not
be used against a party who shows that, when served
with the natice, it could not, despite diligent efforts,
obtain an attorney to represent it at the deposition.

(6) Using Part of a Deposition. If a party offers in
evidence only part of a deposition, an adverse party may
require the offeror to introduce other parts that in
fairness should be considered with the part introduced,
and any party may itself introduce any other parts.

(7) Substituting a Party. Substituting a party under
Rule 25 does not affect the right to use a deposition

- previously taken.

(8) Deposition Taken in an Earlier Action. A
deposition lawfully taken and, if required, filed in any
federal- or state-court action may be used in a later
action involving the same subject matter between the
same parties, or their representatives or successors in
interest, to the same extent as if taken in the later
action. A deposition previously taken may also be used
as allowed by the Federal Rules of Evidence.

{b) OBJECTIONS TO ADMISSIBILITY. Subject to Rules
28(b) and 32(d)(3), an objection may be made at a
hearing or trial to the admission of any deposition
testimony that would be inadmissible if the witness were
present and testifying.

(c) FORM OF PRESENTATION. Unless the court orders
otherwise, a party must provide a transcript of any
deposition testimony the party offers, but may provide
the court with the testimony in nontranscript form as
well. On any party’s request, deposition testimony
offered in a jury trial for any purpose other than
impeachment must be presented in nontranscript form,
if available, unless the court for good cause orders
otherwise.

(d) WAIVER OF OBJECTIONS.

(1) To the Notice. An objection to an error or
irregularity in a deposition notice is waived unless
promptly served in writing on the party giving the
notice.
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(2) To the Officer's Qualification. An objection based
on disqualification of the officer before whom a
deposition is to be taken is waived if not made: (A)
before the deposition begins; or (B) promptly after the
basis for disqualification becomes known or, with
reasonable diligence, could have been known.

(3) To the Taking of the Deposition.

(A) Objection to Competence, Relevance, or
Materiality. An objection to a deponent’s
competence—or to the competence, relevance, or
materiality of testimony—is not waived by a failure to
make the objection before or during the deposition,
unless the ground for it might have been corrected at
that time.

(B) Objection to an Error or Irregularity. An objection
to an error or irregularity at an oral examination is
waived if: (i) it relates to the manner of taking the
deposition, the form of a question or answer, the oath
or affirmation, a party's conduct, or other matters that
might have been corrected at that time; and (i) it is not
timely made during the deposition.

(C) Objection to a Written Question. An objection to
the form of a written question under Rule 31 is waived if
not served in writing on the party submitting the
question within the time for serving responsive
questions or, if the question is a recross-question, within
7 days after being served with it.

(4) To Completing and Returning the Deposition. An
objection to how the officer transcribed the testimony—
or prepared, signed, certified, sealed, endorsed, sent, or
otherwise dealt with the deposition—is waived unless a
motion to suppress is made promptly after the error or
irregularity becomes known or, with reasonable
diligence, could have been known.

Rule 37. Failure to Make Disclosures or to Cooperate
in Discovery; Sanctions

(a) MOTION FOR AN ORDER COMPELLING
DISCLOSURE OR DISCOVERY.

(1) In General. On notice to other parties and all
affected persons, a party may move for an order
compelling disclosure or discovery. The motion must
include a certification that the movant has in good faith
conferred or attempted to confer with the person or
party failing to make disclosure or discovery in an effort
to obtain it without court action.
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(2) Appropriate Court. A motion for an order to a party
must be made in the court where the action is pending.
A motion for an order to a nonparty must be made in
the court where the discovery is or will be taken.

(3) Specific Motions.

(A) To Compel Disclosure. If a party fails to make a
disclosure required by Rule 26(a), any other party may
move to compel disclosure and for appropriate
sanctions.

(B) To Compel a Discovery Response. A party seeking
discovery may move for an order compelling an answer,
designation, production, or inspection. This motion may
be made if: (i) a deponent fails to answer a question
asked under

Rule 30 or 31; (ii) a corporation or other entity fails to
make a designation under Rule 30(b)(6) or 31(a)(4); (iii) a
party fails to answer an interrogatory submitted under
Rule 33; or (iv) a party fails to respond that inspection
will be permitted—or fails to permit inspection—as
requested under Rule 34.

(C) Related to a Deposition. When taking an oral
deposition, the party asking a question may complete or
adjourn the examination before moving for an order.

(4) Evasive or Incomplete Disclosure, Answer, or
Response. For purposes of this subdivision (a), an
evasive or incomplete disclosure, answer, or response
must be treated as a failure to disclose, answer, or
respond.

(5) Payment of Expenses; Protective Orders.

(A) If the Motion Is Granted (or Disclosure or
Discovery Is Provided After Filing). If the motion is
granted—or if the disclosure or requested discovery is
provided after the motion was filed—the court must,
after giving an opportunity to be heard, require the
party or deponent whose conduct necessitated the
motion, the party or attorney advising that conduct, or
both to pay the movant’s reasonable expenses incurred
in making the motion, including attorney’s fees. But the
court must not order this payment if: (i) the movant filed
the motion before attempting in good faith to obtain
the disclosure or discovery without court action; (ii) the
opposing party’s nondisclosure, response, or objection
was substantially justified; or (iii) other circumstances
make an award of expenses unjust.
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(B) If the Motion Is Denied. If the motion is denied,
the court may issue any protective order authorized
under Rule 26(c) and must, after giving an opportunity
to be heard, require the movant, the attorney filing the
motion, or both to pay the party or deponent who
opposed the motion its reasonable expenses incurred in
opposing the motion, including attorney’s fees. But the
court must not order this payment if the motion was
substantially justified or other circumstances make an
award of expenses unjust.

(C) If the Motion Is Granted in Part and Denied in
Part. If the motion is granted in part and denied in part,
the court may issue any protective order authorized
under Rule 26(c) and may, after giving an opportunity to
be heard, apportion the reasonable expenses for the
motion.

(b) FAILURE TO COMPLY WITH A COURT ORDER.

(1) Sanctions in the District Where the Deposition Is
Taken. If the court where the discovery is taken orders a
deponent to be sworn or to answer a question and the
deponent fails to obey, the failure may be treated as
contempt of court.

(2) Sanctions in the District Where the Action Is
Pending.

(A) For Not Obeying a Discovery Order. If a party or a
party’s officer, director, or managing agent—or a
witness designated under Rule 30(b)(6) or 31(a)(4)—fails
to obey an order to provide or permit discovery,
including an order under Rule 26(f), 35, or 37(a), the
court where the action is pending may issue further just
orders. They may include the following: (i) directing that
the matters embraced in the order or other designated
facts be taken as established for purposes of the action,
as the prevailing party claims; (ii) prohibiting the
disobedient party from supporting or opposing
designated claims or defenses, or from introducing
designated matters in evidence; (iii) striking pleadings in
whole or in part; (iv) staying further proceedings until
the order is obeyed; (v) dismissing the action or
proceeding in whole or in part; (vi) rendering a default
judgment against the disobedient party; or (vii) treating
as contempt of court the failure to obey any order
except an order to submit to a physical or mental
examination.

(B) For Not Producing a Person for Examination. If a
party fails to comply with an order under Rule 35(a)
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requiring it to produce another person for examination,
the court may issue any of the orders listed in Rule
37(b)(2)(A)(i)~{vi), unless the disobedient party shows
that it cannot produce the other person.

(C) Payment of Expenses. Instead of or in addition to
the orders above, the court must order the disobedient
party, the attorney advising that party, or both to pay
the reasonable expenses, including attorney's fees,
caused by the failure, unless the failure was substantially
justified or other circumstances make an award of
expenses unjust.

(c) FAILURE TO DISCLOSE, TO SUPPLEMENT AN
EARLIER RESPONSE, OR TO ADMIT. ‘

(1) Failure to Disclose or Supplement. If a party fails
to provide information or identify a witness as required
by Rule 26(a) or (e), the party is not allowed to use that
information or witness to supply evidence on a motion,
at a hearing, or at a trial, unless the failure was
substantially justified or is harmless. In addition to or
instead of this sanction, the court, on motion and after
giving an opportunity to be heard:

(A) may order payment of the reasonable expenses,
including attorney’s fees, caused by the failure;

(B) may inform the jury of the party's failure; and

(C) may impose other appropriate sanctions, including
any of the orders listed in Rule 37(b)(2)(A)({1)—(vi).

(2) Failure to Admit. If a party fails to admit what is
requested under Rule 36 and if the requesting party
later proves a document to be genuine or the matter
true, the requesting party may move that the party who
failed to admit pay the reasonable expenses, including
attorney's fees, incurred in making that proof. The court
must so order unless:

(A) the request was held objectionable under Rule 36(a);

(B) the admission sought was of no substantial
importance;

(Q) the party failing to admit had a reasonable ground
to believe that it might prevail on the matter; or

(D) there was other good reason for the failure to admit.
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(d) PARTY’S FAILURE TO ATTEND ITS OWN
DEPOSITION, SERVE INTERROGATORY ANSWERS,
OR RESPOND TO A REQUEST FOR INSPECTION.

(1) In General.

(A) Motion; Grounds for Sanctions. The court where
the action is pending may, on motion, order sanctions if:
(i) a party or a party's officer, director, or managing
agent—or a person designated under Rule 30(b)(6) or
31(a)(4)—fails, after being served with proper notice, to
appear for that person’s deposition; or (ii) a party, after
being properly served with interrogatories under Rule
33 or a request for inspection under Rule 34, fails to
serve its answers, objections, or written response.

(B) Certification. A motion for sanctions for failing to
answer or respond must include a certification that the
movant has in good faith conferred or attempted to
confer with the party failing to act in an effort to obtain
the answer or response without court action.

(2) Unacceptable Excuse for Failing to Act. A failure
described in Rule 37(d)(1)(A) is not excused on the
ground that the discovery sought was objectionable,
unless the party failing to act has a pending motion for
a protective order under Rule 26(c).

(3) Types of Sanctions. Sanctions may include any of
the orders listed in Rule 37(b)(2)(A)(i)-(vi). Instead of or
in addition to these sanctions, the court must require
the party failing to act, the attorney advising that party,
or both to pay the reasonable expenses, including
attorney’s fees, caused by the failure, unless the failure
was substantially justified or other circumstances make
an award of expenses unjust.

{(e) FAILURE TO PROVIDE ELECTRONICALLY STORED
INFORMATION. :

Absent exceptional circumstances, a court may not
impose sanctions under these rules on a party for failing
to provide electronically stored information lost as a
result of the routine, good-faith operation of an
electronic information system.

(f) FAILURE TO PARTICIPATE IN FRAMING A
DISCOVERY PLAN. If a party or its attorney fails to
participate in good faith in developing and submitting a
proposed discovery plan as required by Rule 26(f), the
court may, after giving an opportunity to be heard,
require that party or attorney to pay to any other party
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the reasonable expenses, including attorney’s fees,
caused by the failure.

Rule 45. Subpoena

(a) In General.

(1) Form and Contents.

(A) Requirements—In General. Every subpoena must:
(i) state the court from which it issued; (ii) state the title
of the action, the court in which it is pending, and its
civil-action number; (iii} command each person to whom
itis directed to do the following at a specified time and
place: attend and testify; produce designated
documents, electronically stored information, or
tangible things in that person's possession, custody, or
control; or permit the inspection of premises; and (iv) set
out the text of Rule 45(c) and (d).

(B) Command to Attend a Deposition—Notice of the
Recording Method. A subpoena commanding
attendance at a deposition must state the method for
recording the testimony.

(C) Combining or Separating a Command to Produce
or to Permit Inspection; Specifying the Form for
Electronically Stored Information. A command to
produce documents, electronically stored information,
or tangible things or to permit the inspection of
premises may be included in a subpoena commanding
attendance at a deposition, hearing, or trial, or may be
set out in a separate subpoena. A subpoena may specify
the form or forms in which electronically stored
information is to be produced.

(D) Command to Produce; Included Obligations. A
command in a subpoena to produce documents,
electronically stored information, or tangible things
requires the responding party to permit inspection,
copying, testing, or sampling of the materials.

(2) Issued from Which Court. A subpoena must issue
as follows: (A) for attendance at a hearing or trial, from
the court for the district where the hearing or trial is to
be held; (B) for attendance at a deposition, from the
court for the district where the deposition is to be taken;
and (C) for production or inspection, if separate from a
subpoena commanding a person's attendance, from the
court for the district where the production or inspection
is to be made.

(3) Issued by Whom. The clerk must issue a subpoena,

signed but otherwise in blank, to a party who requests it.
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That party must complete it before service. An attorney
also may issue and sign a subpoena as an officer of: (A)
a court in which the attorney is authorized to practice; or
(B) a court for a district where a deposition is to be
taken or production is to be made, if the attorney is
authorized to practice in the court where the action is
pending.

(b) Service.

(1) By Whom; Tendering Fees; Serving a Copy of
Certain Subpoenas. Any person who is at least 18 years
old and not a party may serve a subpoena. Serving a
subpoena requires delivering a copy to the named
person and, if the subpoena requires that person’s
attendance, tendering the fees for 1 day's attendance
and the mileage allowed by law. Fees and mileage need
not be tendered when the subpoena issues on behalf of
the United States or any of its officers or agencies. If the
subpoena commands the production of documents,
electronically stored information, or tangible things or
the inspection of premises before trial, then before it is
served, a notice must be served on each party.

(2) Service in the United States. Subject to Rule
45(c)(3)(A)ii), a subpoena may be served at any place:
(A) within the district of the issuing court; (B) outside
that district but within 100 miles of the place specified
for the deposition, hearing, trial, production, or
inspection; (C) within the state of the issuing court if a
state statute or court rule allows service at that place of
a subpoena issued by a state court of general
jurisdiction sitting in the place specified for the
deposition, hearing, trial, production, or inspection; or
(D) that the court authorizes on motion and for good
cause, if a federal statute so provides.

(3) Service in a Foreign Country. 28 U.S.C. §1783
governs issuing and serving a subpoena directed to a
United States national or resident who is in a foreign
country.

(4) Proof of Service. Proving service, when necessary,
requires filing with the issuing court a statement
showing the date and manner of service and the names
of the persons served. The statement must be certified
by the server.

(c) Protecting a Person Subject to a Subpoena.
(1) Avoiding Undue Burden or Expense; Sanctions. A
party or attorney responsible for issuing and serving a
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subpoena must take reasonable steps ta avoid imposing
undue burden or expense on a person subject to the
subpoena. The issuing court must enforce this duty and
impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party
or attorney who fails to comply.

(2) Command to Produce Materials or Permit
Inspection.

{A) Appearance Not Required. A person commanded
to produce documents, electronically stored
information, or tangible things, or to permit the
inspection of premises, need not appear in person at the
place of production or inspection unless also
commanded to appear for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce
documents or tangible things or to permit inspection
may serve on the party or attorney designated in the
subpoena a written objection to inspecting, copying,
testing or sampling any or all of the materials or to
inspecting the premises—or to producing electronically
stored information in the form or forms requested. The
objection must be served before the earlier of the time
specified for compliance or 14 days after the subpoena
is served. If an objection is made, the following rules

apply:

(i) At any time, on notice to the commanded person, the
serving party may move the issuing court for an order
compelling production or inspection.

(ii) These acts may be required only as directed in the
order, and the order must protect a person who is
neither a party nor a party's officer from significant
expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing
court must quash or modify a subpoena that: (i) fails to
allow a reasonable time to comply; (ii) requires a person
who is neither a party nor a party's officer to travel more
than 100 miles from where that person resides, is
employed, or regularly transacts business in person—
except that, subject to Rule 45(c)(3)(B)(iii), the person
may be commanded to attend a trial by traveling from
any such place within the state where the trial is held;
(iii) requires disclosure of privileged or other protected
matter, if no exception or waiver applies; or (iv) subjects
a person to undue burden.
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(B) When Permitted. To protect a person subject to or
affected by a subpoena, the issuing court may, on
motion, quash or modify the subpoena if it requires: (i)
disclosing a trade secret or other confidential research,
development, or commercial information; (ii) disclosing
an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results
from the expert's study that was not requested by a
party; or (iii) a person who is neither a party nor a party's
officer to incur substantial expense to travel more than
100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the
circumstances described in Rule 45(c)(3)(B), the court
may, instead of quashing or modifying a subpoena,
order appearance or production under specified
conditions if the serving party: (i) shows a substantial
need for the testimony or material that cannot be
otherwise met without undue hardship; and (ii) ensures
that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored
Information. These procedures apply to producing
documents or electronically stored information:

(A) Documents. A person responding to a subpoena to
produce documents must produce them as they are
kept in the ordinary course of business or must organize
and label them to correspond to the categories in the
demand.

(B) Form for Producing Electronically Stored
Information Not Specified. If a subpoena does not
specify a form for producing electronically stored
information, the person responding must produce it in a
form or forms in which it is ordinarily maintained or in a
reasonably usable form or forms.

(C) Electronically Stored Information Produced in
Only One Form. The person responding need not
produce the same electronically stored information in
more than one form.

(D) Inaccessible Electronically Stored Information.
The person responding need not provide discovery of
electronically stored information from sources that the
person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel
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discovery or for a protective order, the person
responding must show that the information is not
reasonably accessible because of undue burden or cost.
If that showing is made, the court may nonetheless
order discovery from such sources if the requesting
party shows good cause, considering the limitations of
Rule 26(b)(2)(C). The court may specify conditions for
the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding
subpoenaed information under a claim that it is
privileged or subject to protection as trial-preparation
material must: (i) expressly make the claim; and (ii)
describe the nature of the withheld documents,
communications, or tangible things in a manner that,
without revealing information itself privileged or
protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in
response to a subpoena is subject to a claim of privilege
or of protection as trial-preparation material, the person
making the claim may notify any party that received the
information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has;
must not use or disclose the information until the claim
is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being
notified; and may promptly present the information to
the court under seal for a determination of the claim.
The person who produced the information must
preserve the information until the claim is resolved.

(e) Contempt. The issuing court may hold in contempt
a person who, having been served, fails without
adequate excuse to obey the subpoena. A nonparty's
failure to obey must be excused if the subpoena
purports to require the nonparty to attend or produce at
a place outside the limits of Rule 45(c)(3)(A)(i).

Notes:
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Admissibility: See Foundations

Affidavit
- Conflicting with testimony: C5-7
- v. deposition: B1-1

Adverse Spousal Privilege: E2-2

Answers:
- Evaluating: H3-1/2
- Objection to: F1-8

Apex Witness: F2-14/15

Argumentative:
- Objection to: F1-3/4
- Argumentative objections: F4-3

Asked And Answered:
- Objection to: F1-3
- Refusal to answer, basis: F1-13

Attendance At Deposition:
- Who may attend: C1-1/3
- Failure to attend: F4-1

Attorney As Witness

- Deponent’s counsel: B6-1

- Work product doctrine: E2-4

- Protective order, to avoid: F2-13
- Shelton Test: B6-2

Attorney/Client Privilege:
- Test for: E1-1/2
- Waiver of: E1-3

Attorney Conduct:

- Basis for extension: C2-3

- Discussions with client: F1-10

- Interrupting the deposition: F3-1
- Objection to: F1-3

- Proper conduct expected: F1-12

Audiotape Of Deposition: C4-2
Bad Faith:

- Document destruction: G4-1

- for Sanctions: F4-1

Best Evidence Rule: D1-4

Breaks

- Attorney/client discussions: F3-1/2

- See Interrupting Deposition

Colloquy In Depeosition: F1-9

Clawback: E1-4

Consultants:

- Converting experts: D6-5

- Protection from testifying: D6-2/3
- Retained for litigation: D6-3

- Work product doctrine: E2-4

Compelling Production: See
Motions To Compel

Completeness, Rule Of: G2-6

Corporations:
- Depositions of: see Deposing
Organizations

Court Reporter:

- Description of, introduction: H1-1
- Hiring: B2-6

- Paying for:-B2-6

Counting Depositions: B4-3/4

Cross Exam:

- Deposition answers, use of: H3-1

- In Deposition, as right: C1-1; D2-1
- Objection to leading: F1-5

- Objection to scope: F1-5

- Preparing for, expert: D7-1/8

- Time for, in deposition: C2-4

- in Written depositions: C4-7

Daubert:

- Daubert challenge: D5-7; D5-2
- Daubert factors: D5-5/6

- Daubert hearing: D5-2

- Kumho clarification: D5-5

De Benne Esse Deposition:

- After discovery closes: C4-6
- Explained: C4-6

- Second deposition: B5-1

- Toward limit of ten: B4-4

Depositions:

- at trial: G2-1

- Duration: C2-1

- Expenses: see Fees; Travel
- Experts, depositions of: D6-1

.- Foreign witness: B1-8

- Location of: B2-1/2

- Notice requirement: B1-1

- On written question: C4-7

- Preparing for (documents): D1-1
- Protective orders: F2-11
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Depositions (cont)

- Remote depositions: B2-6

- Second depositions: B1-7

- Standard stipulations: F1-16

- Substitute for, declarations: A1-2
- Substitute for, interrogatory: Al-2
- Ten-deposition limit: B4-1

- Deposition Of An Organization

- Apex witness rule: F2-14/15
- Duration of 30(b)(6): C2-1: C5-6
- Effect of: C5-6

- General: C5-1/8

- and Legal theory: C5-7/8

- Objections to: F1-2; C5-7

- Overbroad subjects: C5-8

- Protective order: C5-7

- Scope of: F1-13; C5-5

- as Second deposition: B5-2/3
- Toward limit of ten: B4-4

- v. Interrogatories: C5-7

- Witness, selection: C5-2

- Witness, preparation: C5-3

- 30(b)(1) depositions: B1-4/5
- 30(b)(6) depositions: B1-4/5

Discovery:

- Attorney guided: D3-2

- Deposition’s role in: Al-1
- Expedited: B3-1

- Planning for: A2-1

- Purpose of: Al-1

- Scope of: D3-1/2

Document Destruction:
- General: G4-1
- Outline for questioning: G4-2

Documents:

- Destruction: G4-2

- Delays in production: C2-3

- Handling, after deposition: D1-4
- Large documents, handling: D1-6
- Management of: D1-2

- Pre-disclosure, timesaving: C2-4
- Questioning on: D1-5/6

- Refresh memory: see Refreshing
- Request, in deposition: G3-1

- Stickering: D1-2

- Use of, in deposition: D1-1/4

- See also: Voluminous Documents

Duration:
- Seven-hour limit: C2-1

Duty To Supplement: G1-3
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Employees Of Party: See Party
Employees

Errata Sheet: See Reading And
Signing

Evidence: See Foundations
Exhibits: See Documents

Experts (General):

- Assistants of: D6-5/6

- Consultants, working with: D6-2
- Converting to consultants: D6-5

- Fact witnesses: D6-4

- Privileges affecting: D6-2/3; E2-4
- Reports: D6-2

Expert Depositions

- Assumption, questioning on: D7-3
- Bias, questioning on: D7-7

- Counting toward limit: B4-4

- Credentials, questioning on: D7-3
- Credibility, questioning on: D7-7
- General: D6-1/2

- How to depose an expert: D7-1/2
- Fees for expert deposition: D6-7
- Fees for expert preparation: D6-8
- Fees for expert travel: D6-9

- Location for: B2-3

- Objectives of: D7-2

- Opinion, questioning on: D7-5/7
- Outline for: D8-1/2

- Reports, use within: D7-8

- Subpoenas to experts: B1-3

- Unretained experts: F2-11

Expert Reports:

- As a limit on testimony: D6-7
- General: Dé6-2

- Disclosures within: D6-7/8

- Use in depositions: D7-8

Expert Testimony

- Admissibility of: D5-1/7
- Assisting factfinder: D5-2
- Breadth thereof: D5-2

- Daubert factors: D5-5

- Daubert hearing: D5-2

- Fit: D5-7

- Kumho Tire: D5-5

- Opinion, reliability of: D5-4
- Scope of expertise: D5-4
- Qualifications: D5-3

Failure To Attend:
- Protective order, alternative: B1-8
- Sanctions for: B1-7

Fees:

- For subpoenaed witness: B1-6
- For expert deposition: D6-7

- For expert preparation: D6-8

- For expert travel: D6-9

Fifth Amendment Privilege: E3-1

Foreign Witness:
- Noticing deposition: B2-3/4

- Foundations

- Admissibility of deposition: G2-1
- Elements of (general): D1-4/5
- Objections regarding: F1-6

Hague Convention:
- General: B2-4
- Invoking: B2-6

Hearsay:

- Foundational element: D1-4

- Exemption for transcripts: G1-4/5
- Objection to question: F1-8

Instructions Not To Answer:

- Court order: F1-11

- Extending deposition, basis: C2-2
- Inadmissibility, based on: F1-13

- Misconduct, as response to: F1-11
- Permitted: F1-10/13

- Protecting privilege: FI-11

- Relevance, based on: F1-13

- Sanctions for: F4-2

- Speculation, based on: F1-13

- 30(b)(6), beyond scope: C5-5

Interrogatories

- v. Depositions: Al-1/2

- in Discovery plan: A2-1

- Unverified, affect deposition: C2-3
- v. Written deposition: C4-7

- v. 30(b)(6): C5-7

Interpreter: See Translator

Interrupting Deposition:

- attorney/client discussions: F1-10
- Not permitted: F3-1; F1-9/10

- to protect Privilege: F3-1

- Sanctions for: F4-3
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Kumbho Tire: D5-5
Letters Rogatory: B2-5

Limits On Depositions:
- Ten-deposition limit: B4-1
- Seven-hour limit: C2-1

Location Of Deposition: B2-1/3
Marital Privilege: E2-2

Motion To Compel:
- in Deposition: F2-12
- and Sanctions: F4-3

Motion To Quash: See Quashing

Non-Party Witness:
- Subpoena of: B1-5
- Location of deposition: B2-2/3

Noticing Depositions:

- Apex witness: F2-14

- Contents of: B1-3/4

- Corporate party’s employee: B1-2
- Errors in: B1-7

- General: B1-1

- Objections to: F1-2; F2-13
- Reasonable notice: B3-2

- Sufficiency of: B1-5

- v. subpoena: B1-2
-30(b)(1): BI-4

- 30(b)(6): B1-4

Number Of Depositions Allowed:
- General: B4-1/2
- Counting depositions: B4-3/4

Oath:

- Description of, introduction: Hi-1
- Objection to: F1-4

- Translator: C3-1

- on Videotape: C4-3

Objections (General):

- After deposition closes: F1-4
- Attorney standing: F1-2

- Making objections: F1-8

- Multiple objectors: Fi-10

- to Notice: Fi-2

- to Oath: F1-4

- to Objections: F1-3

- to Remote Depositions: C4-5
- Speaking objections: F1-9

- to Subpoena: FI-2
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- Translations: C3-2; F1-3

Objections (To Questions):

- Ambiguous question: F1-4

- Argumentative: F1-3; F1-4

- Asked and answered: F1-3

- Assumes facts: F1-8

- Calls for narrative: F1-5

- Compound question: F1-4

- Cumulative: F1-7

- Expert testimony, seeks: F1-7
- Form:F1-4

- Foundation: F1-6

- Hearsay: F1-8

- Leading question: F1-5

- Mischaracterizes testimony: F1-5
- Personal knowledge lacks: F1-7
- Protect privilege: F1-8

- Purpose of: F1-1/2

- Relevance: F1-6/7

- Scope:F1-5 )

- Speculation: F1-7

- Vagueness: F1-5

Opinion Testimony:

- Expert testimony: D5-4
- Lay witness: D4-1

- v. Fact testimony: D4-3

Organizations:
- Depositions of: see Deposing
Organizations

Party Employees

- Former employee, privileges: E1-2
- Location of deposition: B2-3

- Noticing deposition: B1-2

- Subpoena, when necessary: B1-2/3

Personal Service (subpoena): B1-6
Physicians As Experts: D6-5
Poise, During Deposition: F1-18
Priest/Penitent Privilege: E3-2

Privilege:

- Attorney/Client: E1-1/4

- Clawback, to avoid waiver: E1-4
- Consultants: D6-2/3

- Fifth Amendment: E3-1

- Instruction not to answer: F1-11
- Marriage: E3-2

- Priest/penitent: E3-2

- Rejected/nonexistent: E3-1/2

- Settlement discussions: D3-3/4
- Spousal: E3-2

- Therapist/patient: E3-2

- Work product doctrine: E2-1/4

Protective Orders:

- Apex witness: F2-14/15

- Attorney misconduct: F1-11

- Court’s discretion: F2-3

- in Depositions: F2-11

- General: F2-1/4

- Limiting deposition conduct: F2-6
- Limiting use of information: F2-7
- Obtaining: F2-2

- Opposing 30(b)(6) notice: C5-7

- Prohibiting deposition: F2-5/6

- Staying deposition: B1-8

- Trade secrets, protecting: F2-7/8
- Unretained experts: F2-11

- v. privilege claim: F2-6

Quashing:

- to Protect privilege: F2-10

- Quashing a subpoena: B3-2; F2-9
- for Undue burden: F2-10

- Violation of 100 mile rule: F2-10

Reading And Signing:

- General: G1-1

- Changes permitted: G1-2

- Eratta sheet challenge: G1-3

Recording: See Videotape;
Audiotape

Redeposition: See Second
Depositions

Refreshing Witness’s Memory:

- Before testifying: D2-1

- Documents, use of: D1-6; D2-1

- Production of materials: D2-1/2

- Unfamiliar document, with: D2-3

Refusal To Answer: See
Instruction Not To Answer

Relevance:

- Burden of proof: D3-3

- Circumstantial evidence: D3-2

- For discovery (general): D3-2

- Foundational element: D1-4

- Objection in deposition: F1-6/7

- Refusal to answer, as basis: F1-13
- Scope of discovery: D3-1/2
Remote Depositions:
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- General: C4-4

- Financial necessity: B2-6
- Procedure for: C4-5/6

- Stipulation for: C4-4

Reporter: See Court Reporter
Reports: See Expert Reports

Sanctions (Depositions):

- Discovery sanctions: F4-1

- Failure to attend: F4-1

- Motion to compel: F4-3

- Preparing for 30(b)(6): C5-4; F4-2
- Refusal to answer: F4-2

- Refusal to cooperate: F4-2

- Selection of sanction: F4-4

- Violating court order: F4-4

Second Depositions:

- Analysis required: B5-3/4

- Failure to seek leave: B5-6

- General: B1-7

- Leave of court required: B5-1
- Scope of: B5-6

- v. extending first: B5-1; C2-5
- 30(b)(6): B5-2

Sequestration:
- Attendance at deposition: C1-1/3

Settlement Discussions:
- Privilege covering: D3-3/4
- Relevance in discovery: D3-3

Service:
- on an Organization: B1-6
- of Subpoena: B1-6

Seven-Hour Limit: C2-1

Shelton Test: See Attorney As
Witness

Speaking Objections:

- Improper Objections: F1-3; F1-9
- Responding to: F1-14/16

- Sanctions for: F4-3

Speculation:
- Objection to question: F1-7
- Basis for refusal to answer: F1-13

Spoliation: See Document
Destruction
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Standard Stipulations: F1-16

Statements For The Record
- By Witness, not allowed: F1-8

Stipulations:

- Deposition before discovery: B3-1
- Exceeding ten deposition: B4-1

- Length more than 7 hours: C2-1

- Remote deposition: C4-4

- Standard stipulations: F1-6

- Videotape stipulations: C4-7

Summary Judgment:
- and Daubert: D5-7
- Transcript use: C4-2; F1-14; G2-6

Subpoena:

- Apex witness: F2-14/15

- Contents of: B1-3/4

- Duces tecum: B1-7; B3-3

- Expert subpoenas: B1-3

- Fees related to: B1-6

- General: B1-5/6

- Issuing court’s control: F2-9

- Location of deposition: B2-2/3
- Objections to: F1-2; F2-13

- Party subpoenas: B1-3

- Party challenges to: F2-11

- Quashing: F2-9

- Reasonable notice: B3-2

- Service of: B1-6

- Travel expenses related to: B1-6/7
- v. notice: B1-2
-30(b)(1):B14

- 30(b)(6): B14

Sufficiency Of Notice: B1-5
Swearing: See Oath

Tape Recording: See Videotape;
Audiotape

Telephone Deposition: See Remote
Depositions

Ten-Deposition Limit:

- Expert depositions: B4-4

- General: B4-1

- Organizational depositions: B4-4

- Written question depositions: B4-4

Therapist/Patient Privilege: E3-2

Third-Party Witness: See Non-
Party Witness

Trade Secrets:
- Motion to quash, to protect: F2-10
- Protective order, to protect: F2-7/8

Transcript:

- Authenticating: C4-2

- Cost of transcription: C4-1

- Importance of: H3-1

- Outlining: G5-1

- Payment for: C4-2

- Transcription of videotape: C4-3
- Videotape, not: C4-3

Translators

- Basis for extending depo: C2-4
- Objection to: F1-3

- Translating depositions: C3-1/2
- v. interpreter: C3-1

Travel:
- Fee for witness travel: B1-6; D2-6
- Fee for expert travel: D6-9

Unretained Experts:
- Motion to quash: F2-10

Videoconferencing: See Remote
Depositions

Videotape:

- Cost of: C4-4

- of Deposition: C4-2

- Noticing: C4-1

- Not transcript: C4-3

- Oath on: C4-3

- Required Elements: C4-2/3

- Standard stipulations: C4-7/8

Voluminous Documents:

- Extending deposition, basis: C2-3
- Handling in deposition: D1-6

- Pre-disclosure of: C2-4

- Remote deposition, obstacle: C4-4

Witness (general)

- Attorney as witness: B6-1; F2-13

- Experts: See Expert Depositions

- of Non-Party: See Non-Party
Witness

Witness Conduct
- Basis for extension: C2-2
- Non-responsive answer: F1-8
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- Objecting, not allowed: FI-10
- Refusal to answer question: F1-14
- Statements for record: F1-8

Work Product Doctrine:
- Expert discovery: E2-4
- General: E2-1/4

- Opinion v. fact: E2-3

Written Question Depositions:
- Procedure: C4-7

- Toward limit of ten: B4-4
Zombies: G2-2

30(b)(1) Depositions:
See Deposing Organizations

30(b)(6) Depositions:
See Deposing Organizations

If we are mark'd to die, we are enow

To do our country loss; and if to live. / The fewer
men, the greater share of honour.

God's will! [ pray thee, wish not one man more. /
By Jove, I am not covetous for gold,

Nor care I who doth feed upon my cost:

It yearns me not if men my garments wear;

Such outward things dwell not in my desires:

But if it be a sin to covet honour, / | am the most
offending soul alive. No, faith, my coz, wish not a
man from England: God's peace! I would not lose
so great an honour/ As one man more. methinks,
would share from me

For the best hope I have. O, do not wish one more!
Rather proclaim it, Westmoreland, through my host,
That he which hath no stomach to this fight, Let
him depart: his passport shall be made / And
crowns for convoy put into his purse: We would not
die in that man's company That fears his fellowship
to die with us. This day is called the feast of
Crispian: He that outlives this day. and comes safe
home, Will stand a tip-toe when the day is named.
And rouse him at the name of Crispian. He that
shall live this day, and see old age. Will yearly on
the vigil feast his neighbours, And say ‘To-morrow
is Saint Crispian’: Then will he strip his sleeve and
show his scars. And say "These wounds 1 had on
Crispin's day.” Old men forget: yet all shall be
forgot, But he'll 1 ber with ad ges/ What
feats he did that day: then shall our names. Familiar
in his mouth as household words Harry the king,
Bedford and Exeter, Warwick and Talbot. Salisbury
and Gloucester, Be in their flowing cups freshly
remember'd. This story shall the good man teach his
son; And Crispin Crispian shall ne'er go hy, From
this day to the ending of the world. But we in it
shall be remember’d/ We few, we happy few, we
band of brothers; For he to-day that sheds his blood
with me/ Shall be my brother: be he ne'er so vile.
This day shall gentle his condition: And gentlemen
in England now a-bed Shali think themselves
accursed they were not here. And hold their
manhoods cheap whiles any speaks/ That fought
with us upon Saint Crispin's day.
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ARPHURB
AUTHENTICITY: Before exhibit is admitted into evidence, it must be authenticated or identified.
- Satisfied by evidence supporting a finding that the object is what its proponent claims. FRE 901(a).
- Documents can be authenticated based upon origin or use. FRE 901(a).
- Unique items can be authenticated by anyone familiar with those items. FRE 901(a).
- Generic items/commodities need custody chain from use to court. Abreu, 952 F.2d 1458 (1st Cir. 92).

Self Authenticating: Some documents do not require external sources of authentication. FRE 902.

« Domestic public documents FRE 902(1/2) « Foreign public documents FRE 902(3)

« Certified documents of public record FRE 902(4) « Official publications FRE 902(5)

» Newspapers and periodicals FRE 902(6) « Trade inscriptions FRE 902(7)

« Acknowledged documents FRE 902(8) « Commercial paper and documents FRE 902(9)

« Presumptions in Congressional acts FRE902(10) - Certified record, regular activity FRE902(12)

RELEVANCE: Relevant evidence is generally admissible. FRE 402.
- Evidence is relevant if it tends to make any “consequential” fact more or less probable. FRE 401.
- Court can admit evidence conditionally, subject to further evidence fulfilling condition. FRE 104(b).

PRIVILEGE: In “federal question” suits, evidentiary privileges come from the Constitution, acts of
Congress, and Federal common law. FRE 501.
- Where a civil action or defense is based upon state law, state’s privilege rules apply. FRE 501.

Attorney/Client Privilege: protects confidential communications by clients to their lawyers to
obtain legal advice. The advice from counsel to client is privileged to the extent it discloses
what the client told the lawyer. Facts are not privileged.

Work Product Doctrine: protects (1) documents and tangible things, (2) prepared in anticipation
of litigation or trial, (3) prepared by party or representative (attorney, consultant, agent). FRCP 26(b).
- Work product doctrine can be defeated by sufficient need. Hickman v. Taylor, 329 U.S. 495 (1947).

Waiver: Voluntary disclosure of privileged materials waives privilege on relevant subject matter that

"ought in fairness to be considered together.” FRE 502.

-Clawback: Inadvertent disclosure does not waive privilege if reasonable efforts to protect and
promptly retrieve materials. FRE 502. Applies to disclosures in federal and some state proceedings.

Executive Privileges: Executive privileges permit withholding documents: (1) Deliberative process
privilege protects agency deliberation, (2) Investigative files privilege protects law enforcement files,
(3) Informer's privilege protects the identity of informers, (4) Military and state secrets privilege
protects national security, and (5) Presidential privilege protects presidential communications.

Common Law Privileges: Federal courts recognize (1) priest/penitent privilege, (2) therapist/patient
privilege, (3) adverse spousal privilege, and (4) the Confidential Marital Communications Privilege.

Burden: Asserting party must establish privilege. Marathon Oil, 71 F.3d 1547 (10th Cir. 1995).

UNDUE PREJUDICE: Relevant evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion, delay, or waste of time. FRE403.
- Evidence is unfair if “it tends to have some adverse effect upon a defendant beyond tending to
prove the fact or issue that justified its admission into evidence.” Quattrone, 441 F.3d at 186 (2d Cir.).
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