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General EB-5 Program Overview

Background:

- = Section 203(b)(5) of the Immigraﬁon and Nationality
Act (INA), allocates 10,000 “EB-5" immlgrant visas
per year.

= 3,000 visas are reserved for aliens who invest in targeted
employment areas (TEAS).

= 3,000 visas are reserved for aliens who invest in
commercial enterprises affiliated with Regional Centers.

= The EB-5 regulations may be found at 8 CFR 204.6
and 8 CFR 216.6, respectively.
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EB-5 Capital Investment Structures

EB-5 Investors may be eligible for an EB-5 immigrant visa
if they have invested — or are actively in the process of
investing - the required amount of capital into one of the
following for-profit business-types:

" A new commercial enterprise (created after 11/29/1 990);

= An enterprise which will expand to 140% of pre-investment
net worth or number of employees, or;

= A troubled business in which jobs will be preserved.
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EB-5 Capital Investment Thresholds

» The standard capital investment requirement for an EB-5
investor is $1 million.

» The capital investment requirement for an EB-5 investor
in a Targeted Employment Area (TEA) which is either in a
high unemployment area, (calculated as an area with an
unemployment rate that is at least 150% of the national
average), or a Rural Area (RA) is $500,000. |
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EB-5 Capital Investment Structures

&

EB-5 Investors may be eligible for an EB-5 immigrant visa
if they have invested — or are actively in the process of
investing - the required amount of capital into one of the
following for-profit business-types: »

= A new commercial enterprise (created after 11/29/1990);

= An enterprise which will expand to 140% of pre-investrhent
net worth or number of employees, or;

_= A troubled business in which jobs will be preserved.
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'EB-5 Capital Investment Thresholds

= The standard capital investment requirement for an EB-5
investor is $1 million. |

= The capital investment requirement for an EB-5 investor
in a Targeted Employment Area (TEA) which is either in a
high unemployment area, (calculated as an area with an
unemployment rate that is at least 150% of the national
average), or a Rural Area (RA) is $500,000.

LD US. Citizenship

B and Immigration ‘ 4

%Y Services

ITUSA DOC#0012012 via FOIA

Al LA Doc. No. 12040648. (Poste

(Pub: 2/24/12) - www.liiusa.orqg



EB-5 Job Creation Requirements

= Each EB-5 investor must demonstrate that their capital
investment will create/preserve at least ten (10) jobs for
qualified U.S. workers within the United States.

= A qualified U.S. worker is a US citizen, LPR, or other
qualified immigrants (e.g. asylee or refugee).

= Jobs created for nonimmigrant workers and/or members
of the EB-5 investor’s family are not qualifying.
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Regional Center Pilot Program

The Immigrant Investor Pilot Program (“Pilot Program”) was
created by Section 610 of Public Law 102-395 (October 6,
1992), and has been extended through September 30, 2012.

EB-5 requirements for an investor under the Pilot Program
are essentially the same as in the basic EB-5 investor
program, except the Pilot Program provides for investments
that are affiliated with an economic unit known as a “Regional
Center’. Investments made through Regional Centers can
take advantage of a more expansive concept of job creation
including both “indirect” and “direct” jobs.
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-~ Drirectv. Indirect Jobs

= Direct jobs are actual identifiable jobs for qualified
employees located within the commercial enterprise into
which the EB-5 investor has directly invested his or her
capital. - o

= Indirect jobs are those jobs shown to have been created
collaterally or as a result of capital investedina
commercial enterprise affiliated with a regional center by
an EB-5 investor. |
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Obtaining Lawful Permanent Resident
(Green Card) Status through EB-5

There are foUr steps to becoming a Lawful Permanent
Resident (LPR) through the EB-5 program.

Form 1-526 immigrant petition approval.

Application for an immigrant visa either through adjustment of status
(Form 1-485) in the United States with USCIS, or through an
application for immigrant visa (Form DS-230) ‘with the Department of

State (DOS).

Upon approval of the Form 1-485 or admlssmn on an EB-5 immigrant
visa, the alien is granted two-years of conditional permanent resident
(CPR) status.

A Form 1-829 petition to remove the conditions on the LPR status
must be filed at the end of the two-year conditional period. If the
alien has fulfilled the EB-5 requirements in accordance with the
business plan in the approved Form [-526 petition, then the

conditions on the alien’s LPR status will be removed.
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Regional Center Statistics

= There are currently 114 approved Regional Centers (RCs),
operating in 35 states, inclusive of the District of Columbia and
‘Guam. | |

= A complete list of approved RCs is also available online at
http://www.uscis.gov/eb-5centers . »

= Approximately 90-95% of the individual Form |-526 petitions
filed each year are filed by Alien Investors who are investing in
RC-affiliated commercial enterprises.
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EB-5 Individual Petition Filing
Receipts FYOS — FY 10

Fiscal Year " Form I-526 Petition "Form 1-829 Petition
~ Fy10 1727 690*
*Preliminary ’

FYO09 1028 437

FY08 1257 390

FYO7 776 194

FY06 486 39

FY05 332 37
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Form 1-526 Petition Final Actions and Final
Action Percentages for FYO5 — FY'10

‘Fiscal Year | Form I-526 | Final Action | Form I-526 | Final Action
Approvals % Denials %
FY10 1271* 89%* 1563~ 11%*
*Preliminary
FYQ09 1262 86% 207 14%
FY08 640 84% 120 16%
FYO7 473 76% 148 24%
FY06 336 73% 124 27%
FY05 179 53% 156 47 %
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Form I-829 Petition Final Actions and Final
Action Percentages for FYO5 —FY10

Fiscal Year | Form 1-829 Flnal Action | Form I-829 | Final Action
Approvals % Denials %

FY10 253" 83%* 52* 17%*

*Preliminary | | |
FYO09 347 86% 56 14%
FY08 159 70% 68 30%
FYO7 111 69% 49 31%
FYos | 106 64% 59 36%
FY05 184 62% 112 38%
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EB-5 Visa Usage

Total EB-5 Visas Issued

Fiscal Year

*Preliminary
FYQ09 4218
FYO8 1.360
FYO7 806
FYO6 744
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EB-5 Case Processing

Form Type Target Processing | Current Processing
B Time Time
Form I-526 Five Months Five Months
Form [-829 Five Months Six Months
RC Initial Designation Four Months - Five Months
Proposal | |
RC Amended ~ Four Months One Month
Designation Proposal | |

Note: Responses to requests for evidence (RFEs) for individual petitions,
and for new or amended RC Proposals are matched with the case file
upon receipt of the response. CSC strives to finalize EB-5 cases within
30 days after the responses to the RFEs are received. |
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Form 1-924 & 1-924A

= The USCIS Final Fee Schedule “Final Fee Rule” was

published in the Federal Register on September 24, 2010.
[FR 75 58961]

= As a result of this final rulemaking, USCIS will be implementing
- the Office of Management and Budget (OMB) approved Form I-
924, Application for Regional Center Under the Immigrant
Investor Pilot Program, and Form 1-924A, Supplement to the

Form 1-924 on November 23, 2010 (11/23/2010). [See Docket

ID: USCIS-2009-0033 Agency: USCIS RIN: 1615-AB80 at
www.regqulations.gov.] '
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Form 1-924

= Effective 11/23/2010, Form 1-924, Application for Regional
Center under the Immigrant Investor Pilot Program, will be

required for the filing of both initial RC applications and

- amended RC applications. The Form 1-924, which will
have a filing fee of $6,230 will:

= Clarify filing requirements for thé RC designation;
= Improve the quality of RC applications;
= Better document eligibility for the Pilot Program;

= Alleviate content inconsistencies among applicants’
submissions; and

= Support a more efficient process for adjudication of the RC
applications.
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Form I-924A Supplement

= The Form 1-924A, Supplement to Form 1-924, will be the vehicle for a
yearly RC reporting requirement pursuant to newly amended 8 CFR
204.6(m)(6).

= Each approved RC will be required to file the 1-924A to report RC-
related activities for the preceding fiscal year within 90-days of the
end of the fiscal year (on or before December 29t of the calendar
year in which the fiscal year ended.)

= The submission of Form 1-924A will not be required to report on
RC EB-5 activity in FY10, but will be required to be filed by all
approved RCs for FY11 on or before December 29, 2011.

= There is no filing fee for the Form I-924A.

= USCIS plans to publish summarized RC data in order to be
responsive to requests for this information from a broad spectrum of
USCIS’s external stakeholders, to include members of Congress,
other federal agencies, state agencies, and major media outlets.
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EB-5 Inquiries

Reminder: USCIS has published a page entitled “EB-5
Inquiries” on the www.uscis.gov website that outlines how the
public may make inquire on EB-5 related matters.

This webpage may be accessed from the USCIS homepage
as follows:

Home > Working in the United States > Permanent Workers
> Employment-Based: Immigration: Fifth Preference EB-5.
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EB-5 Inquiries, Cont’d

The “EB-5 Inquiries” page clarifies:

= The EB-5 inquiries that are appropriate to send to the EB-5
- mailbox at Uscis.immigrantinvestorprogram@dhs.qgov, and;

= Other avenues that can be used to senid questions or inquires
to USCIS that are not suitable for the EB-5 mailbox.

Note: The CSC has recently implemented an informational “auto-
reply” that is now provided in response to emails that are sent to the
EB-5 Mailbox. This auto-reply contains some great information and
links to USCIS web-pages and other sites that the public can use to
obtain EB-5 related information.
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Reporting EB-5 Fraud &
Misrepresentation to USCIS

Many USCIS External Stakeholders have expressed concerns
regarding the potential for fraud and misrepresentation within
the EB-5 program.

USCIS takes allegations regarding EB-5 program malfeasance
very seriously. EB-5 ISOs follow established USCIS
procedures for referring cases to the Fraud Detection &
National Security Directorate (FDNS) when an EB-5 case
appears to contain fraud or material misrepresentations.

General inforfnation about FDNS can be found on the USCIS
website www.uscis.gov at: Home > ABOUT US > Directorates
and Program Offices > Fraud Detection and National Security.
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Reporting EB-5 Fraud &
Misrepresentation to USCIS

= Members of the public may report instances of fraud or
misrepresentation to the EB-5 mailbox at
Uscis.immigrantinvestorprogram@dhs.gov.

= |t is helpful if the information provided contains specific
information relating to the allegations of fraud or
misrepresentation, supported by documentation, if possible.

= Information of this nature that is received through the EB-5
mailbox will be reviewed by EB-5 program staff, and if it
appears to be credible, may be provided to the affected party
in an EB-5 case in accordance with 8 CFR 103 and 205 as
part of an adverse case action. Such information may also be
provided to FDNS through established USCIS procedures.
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EB-5 Expedite Requests

= Public Law No. 102-395 provides for pribrity»t'o be given to

Regional Center-affiliated individual petitions. However, the
statute does not provide criteria for USCIS to use to determine
how petitions filed under the regional center program should
be given priority over one another.

= USCIS has national expedite criteria for all petitions and
applications, which are posted on the USCIS website.

- = The petitioner must demonstrate. that one or more of the

expedite criteria have been met to be granted an expedite.
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EB-5 Expedite Requests, Cont’d

= The Director of the CSC follows the national expedite criteria when
determining whether to grant an expedite request for an EB-5
petition.

‘= One of the national expedite factors is the “severe financial loss to a
company or to an individual.” Most of the EB-5 related expedite
requests that CSC receives are based on this factor.

{

= Most EB-5 petitions contain escrow agreements which specify that
the capital investment may not be released into the investment
project until the approval of the Form 1-526 petition.

= USCIS would be inundated by expedite requests if expedite requests
were granted based upon these self-imposed financing
arrangements.
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EB-5 Expedite Requests, Cont’d

» Expedite requests for EB-5 cases should be directed to the

EB-5 program mailbox at: |
Uscis.immigrantinvestorprogram@dhs.gov .

= USCIS believes that the most equitable approach is to
adjudicate EB-5 petitions in accordance with our first-in, first

out procedures.
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Public Law 106-273 Cases

= The 21st Century Department of Justice Appropriations
Authorization Act Public Law No. 107-273, 116 Stat. 1757
(Nov. 2, 2002) requires a special analysis of the capital |
investment in multiple commercial enterprises and the resulting
job creation in certain petitions that were approved after
January 1, 1995 and before August 31, 1998.

* The DHS Regulatory Agenda indicated that the Proposed Rule
for the Implementation of the Provisions of P.L. 107-273 would

be published in July of 2010. USCIS is still waiting for DHS to
clear the rule for publishing.
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Public Law 106-273 Cases, Cont’d

USCIS has:
reviewed all of the EB-5 cases affected by P.L.. 107-273.

. Approved pending EB-5 Public Law cases in the instances

where the evidence of record shows that the alien has met
the eligibility requirements specified under the P.L. 107-273.

581 EB-5 Public Law cases remain. These cases are being
held in abeyance pending the finalization of the regulatlons
implementing the prov1310ns of the public law.

- USCIS will dedicate a special team of officers to the handling

of these cases once the regulations are published.
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In-Depth Capital Investment Issues

e 3 C.F.R. 204.6(c):

- Capital means cash, equipment, inventory, other tangible property,
cash equivalents, and indebtedness secured by assets owned by the
alien entrepreneur, provided the alien entrepreneur is personally

~ and primarily liable and that the assets of the new commercial
enterprise upon which the petition is based are not used to secure
any of the indebtedness. .

> You may see many different forms of capital being used.
Aliens have estabhshed eligibility in the past through direct
cash infusions in a business, incurring debt on behalf of a
business, securing loans for a business by risking their personal
assets, buymg inventory for a business with their personal
capltal paying the bills of a business with their personal
capital, and many other arrangements. The key i1s to look for
evidence that the alien’s personal capital is at risk.
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>You may see aliens attemptmg to
shield their capital from risk.
However, capital that is not fully at
risk is therefore not fully avallable
for job creation.

>Sometimes a faulty financial

~arrangement will be made obvious,
but other times you may see
petitioners concealing
arrangements.
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In-Depth Capital Investment Issues

e 8 C.F.R. 204.6(e):

Capital means cash, equipment, inventory, other tangible property,
cash equivalents, and indebtedness secured by assets owned by the
alien entrepreneur, provided the alien entrepreneur is personally
and primarily liable and that the assets of the new commercial
enterprise upon which the petition is based are not used to secure
any of the indebtedness. . .

> You may see many different forms of capital being used.

Aliens have estabhshed eligibility in the past through direct
cash infusions in a business, incurring debt on behalf of a
business, securing loans for a business by risking their personal

‘assets, buymg inventory for a business with their personal
capltal paying the bills of a business with their personal
capital, and many other arrangements. The key is to look for
evidence that the alien’s personal capital is at risk.
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»You may see aliens attempting to
~ shield their capital from risk.
However, capital that 1s not fully at
risk 1s therefore not fully available
for job creation. *

>Sometimes a faulty financial
arrangement will be made obvious,
but other times you may see
petitioners concealing
arrangements.

3
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>(Cases have been seen with some of the
following deficiencies:

»Aliens loaning funds to the enterprise
> Aliens setting aside funds

> Aliens placing funds in passive
investments

> Aliens using other people’s or entity’s
funds

> Aliens using faulty promissory notes as
capital

>Aliens not nammg Wthh assets secured
indebtedness

4

ITUSA DOC#0012012 via FOIA
(Pub: 2/24/12) - www.liiusa.orqg

Al LA Doc. No. 12040648. (Poste



9t

> Aliens claiming that their overseas assets could
secure debt in the US without proving that US
courts would honor the debt as well as the cost

> Aliens claiming that debt owed to the business
they owned would automatically trigger
foreclosure on their assets (not an arms-length
transaction) |

> Aliens routing capital back to themselves,
others, or other businesses not responsible for
employment creation. (Hint: Just because it was
deposited one day does not mean it was not
removed.another day — Look for corroborative
evidence that it was invested)

> Aliens claiming the normal operating expenses
a business paid as contributed capital

5
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»Aliens claiming to be “in the process of
investing’” while capital 1s not actually at
risk | | |

> Aliens claiming an unproven fair market
value of software, patents, or other assets.

> Aliens arranging to have their capital
returned to them via a guarantee (before
or after conditions are removed)

> Aliens claiming their capital is at risk via
a personal loan guarantee when any part
of the indebtedness is secured by the
assets of the business

6
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In-Depth Capital Investment Issues

e 8 C.F.R. 204.6(e):
Commercial enterprise means any for-profit activity formed for
the ongoing conduct of lawful business including, but not limited
to, a sole proprietorship, partnership (whether limited or general),
holdmg company, joint venture, corporation, business trust, or
other entity which may be pubhcly or privately owned. .

> You may see many different forms of a commercial enterprise
being used. Aliens have established eligibility in the past
through all of the entities listed above. The key is to look for

evidence that the alien’s personal capital is at r1sk

7
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> Cases have been seen with some of the

following deficiencies:

>Businesses that were single transaction
entities (1e. one loan, one investment, etc)
while the regulations require an
investment in an “ongoing” business

> Multiple businesses not united by a
holding company or parent entity (often
capital flows to entities which do not
create jobs)

- »Aliens placing funds in non-profit entities

8
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In-Depth Capital Investment Issues

e 8 C.F.R.204.6(c):

Invest means to contribute capital. A contribution of capital in
exchange for a note, bond, convertible debt, obligation, or any
other debt arrangement between the alien entrepreneur and the
new commercial enterprise does not constitute a contribution of
capital for the purposes of this part.

> You may see many different types of financial arrangements,
some of which can be very complex involving multiple entities
and varying levels of ownership. Therefore, it is important to
focus on the basics: real capital being contributed to a real
business. Capital cannot be provided by the alien in return for
any kind of debt. However, you should note that an alien can
contribute capital to a new commercial enterprise which then in
turn loans out money.

9
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Business Plans

® Business plans are often submitted not only to
show the need for employment as mentioned
in the regulations, but also as blueprints for
how the capital will be spent.

® This 1s important since you must ensure that all
the capital will be available for job creation.

@ Some will be many pages long and prepared

by professionals in the industry, while others
may be a brief written statement prepared by
the petitioner.
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Business Plans

® An EBS5 comprehensive business planis
something between a prediction and a promise.

® The predictions should be made based on
reasonable methodologies, and we need to
hold the entities responsible for their promises
to ensure all the capital 1s placed at risk and all
the requisite employment 1s created.

12
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Business Plans

e In Matter of Ho, the Administrative
Appeals Office held that a “comprehensive
- business plan as contemplated by the
regulations should contain, at a minimum,
a description of the business, its products
and/or services, and its objectives.” |

13
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e “The plan should contain a market analysis, including the

names of competing businesses and their relative strengths and
weaknesses, a comparison of the competition's products and
pricing structures, and a description of the target
market/prospective customers of the new commercial
enterprise. The plan should list the required permits and
licenses -obtained. If applicable, it should describe the
manufacturing or production process, the materials required,
and the supply sources. The plan should detail any contracts
executed for the supply of materials and/or the distribution of
products. It should discuss the marketing strategy of the
business, including pricing, advertising, and servicing. The
plan should set forth the business's organizational structure and
its personnel's experience. It should explain the business's
staffing requirements and contain a timetable for hiring, as
well as job descriptions for all positions. It should contain
sales, cost, and income projections and detail the bases
therefore. Most importantly, the business plan must be
credible.”

14
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Evidence

e What can I expect to see?

e Everything from well-organized submissions of several key
documents to ...

..buckets of company invoices, unrelated bank statements,
newspaper clippings, website printouts, videos, samples of
products, 100 page long partnership agreements and almost
anything else you can imagine.

e 8 CFR, 204.6(j) contains a list of evidence, but be aware that

due to the nature of the cases and the wide poss1b111t1es for
varying financial arrangements, you may need to review
documents that are not on the list.

15.
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e 8 C.F.R. 204.6(j) :

® (2) To show that the petitioner has invested or is
actively in the process of investing the required
amount of capital, the petition must be accompanied
by evidence that the petitioner has placed the required
amount of capital at risk for the purpose of generating
a return on the capital placed at risk. Evidence of
mere intent to invest, or of prospective investment
arrangements entailing no present commitment, will
- not suffice to show that the petitioner is actively in
~ the process of investing. The alien must show actual
- commitment of the required amount of capital. Such
evidence may include, but need not be limited to:

e (i) Bank statement(s) showing amount(s) deposited
in United States business account(s) for the
enterprise;

16
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e 8 C.F.R. 204.6(3) (cont):

@ (11) Evidence of assets Wthh have been purchased
for use in the United States enterprise, including
invoices; sales receipts; and purchase contracts

| containing sufficient information to identify such
assets, their purchase costs, date of purchase, and
purchasmg entity;

e (111) Evidence of property transferred from abroad for
use in the United States enterprise, including United
States Customs Service commercial entry documents
bills of lading and transit insurance policies
containing ownership information and sufficient
information to identify the property and to indicate
the fair market value of such property; |

17
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8 C.F.R. 204.6(j) (cont):

(1v) Evidence of monies transferred or committed to
be transferred to the new commercial enterprise in
exchange for shares of stock (voting or nonvoting,
common or preferred). Such stock may not include
terms requiring the new commercial enterprise to
redeem 1t at the holder's request; or

(v) Evidence of any loan or mortgage agreement,
promissory note, security agreement, or other
evidence of borrowmg which is secured by assets of
the petitioner, other than those of the new commercial
enterprise, and for which the petitioner is personally
and primarily liable.

18
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(Emphasis added.)

Escrow Agreements

Funds Held in Escrow

Title 8, Code of Federal Regulations, Section 204.6(3)(2)
states:

To show that the petitioner has invested or is actively in the
process of investing the required amount of capital, the
petition must be accompanied by evidence that the petitioner
has placed the required amount of capital at risk for the
purpose of generating a return on the capital placed at risk.
Evidence of mere intent to invest, or of prospective investment
arrangements entailing no present commitment, will not
suffice to show that the petitioner is actively in the process of
investing. The alien must show actual commitment of the
required amount of capital. Such evidence may include, but
need not be limited to:

(iv) Evidence of monies transferred or committed to be
transferred to the new commercial enterprise. ... 19
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Escrow Agreements

e Title 8 of the Code of Federal Regulations, section 204.6, does
not directly address the use of an escrow prior to issuance of a
visa. An escrow is a legal instrument that places the funds of
one person (called the grantor, promisor, or obligor) in the
hands of a third person (called the escrow holder) to be
delivered to another party (called the grantee, promisee, or
obligee) upon the occurrence of some event or meeting of
some condition.

e For the purposes of the instant petition, an escrow must state
that the required initial capital contribution is actually
committed to the new commercial enterprise and made
available for the purpose of job creation immediately and |
irrevocably upon approval of the petition and visa issuance, or

- adjustment. A mere statement that the funds are available
from the escrow agent is not acceptable evidence of
commltment

20
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® In order to decipher all this evidence, you don’t need
a degree in accounting — just some basic knowledge.

e Follow the money:

o W]
e W]

here did it come from?
nere did it go?

® W]

nat documents govern its use?

® [s it being used for the benefit of the enterprise?

® How are profits earned?

Al LA Doc. No. 12040648. (Poste
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e Understand the underlying arrangement — make a diagram
or flowchart.

22
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2) Diagram this exercise for practice:

® In 2005 an alien invests $1,000,000 in International
Fracture Technologies, LLC. (IFT) which has had 4

employees since 1989.

® IFT owns 100% of Tripe North America, Ltd. Partnership
(TNA); 100% of Borgman Flash Digitools, Inc. (BFD); and
50% of Green Card America, LLC (GCA). Each had 12
employees before the investment and has added one full-
time employee since, except for TNA which now has 21.

e BFD owns 60% of Adventure Gear Plus, Inc. (AGP) which
- has six retail stores and 300 employees.

e IFT purchased $3,500,000 in inventory for AGP.

- @ Compare your diagram with those of your classmates.
What concerns if any do you have about the investment?

23
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3) Diagram this exercise for practice:

® An alien along with 29 other alien investors places
$500,000 with an escrow company for later release to
Happy Elegance, Ltd. Partnership (HELP) upon approval
of the I-526 petition.

e HELP has 2 employees and loans the capital to Cheney
Biofuel, LLC, which owns 100% of Cheney Biofuels, Inc.

e According to the business plan, $14 million is to be used
for constructing new facilities in a targeted area, while
$1,000,000 is to be placed in a securities account owned by
HELP. |

e Cheney Biofuels, LLC will lease the facility to Cheney
Biofuels, Inc., which will relocate 300 jobs there.

® Cheney Biofuel, LLC, is owned 50% by one individual and
50% by another unnamed limited liability company. |

e Compare your diagram with those of your classmates.

What concerns if any do you have about the investment?
24
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Typical Documents

e Some of the typical controlling documents you might
encounter with many current Regional Center cases:

® Escrow Agreement — Allows alien to place funds
at risk 1n the hands of a third party who will
deliver the capital to the enterprise. |

® Subscnptlon Agreement — Ahen agrees to partake
In investment.

® Loan Agreement — Enterprise agrees to loan alien
capital to job creating entity.

® Partnership Agreement — Sets forth terms of all
transactions between General Partner, Limited
Partners (aliens), and partnership.

25
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It may also be necessary to calculate the exchange rates
between countries. Many websites contain currency

- exchange calculators, but the one at www.oanda.com is

very helpful as it can retrieve historical data.

You may be given an exchange rate and have to

calculate the currency. For example, how would you .
calculate the value of $10,000 USD in Euros if the rate is
$1 USD to .64 Euros?

Multiply 10,000 x .64 to get 6,400 Euros.

How would you calculate the amount of US dollars equal
to 3,440,360 Chinese Renminbi (yuan) if the rate is $1
USD to 6 88 Renminbi?

Divide 3,440,360 by 6.88 to get $500,052 USD.

28
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Bankruptcy & Ceasing Operations B

e Bankruptcy law provides for the development of a plan
that allows a debtor, who is unable to pay his creditors,
to resolve his debts through the division of his assets
among his creditors. This supervised division also allows
the interests of all creditors to be treated with some
measure of equality. Certain bankruptcy proceedings
allow a debtor to stay in business and use revenue
generated to resolve his or her debts. An additional
purpose of bankruptcy law is to allow certain debtors to
free themselves (to be discharged) of the financial
obligations they have accumulated, after their assets are
distributed, even if their debts have not been paid in full.

e Bankruptcy law is federal statutory law contained in Title
11 of the United States Code.

e Bankruptcy proceedings are supervised by and litigated
in the United States Bankruptcy Courts. These courts are
a part of the District Courts of The United States.

31
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e There are two basic types of Bankruptcy
roceedings. A filing under Chapter 7 is callec
iquidation. It is the most common type of
bankruptcy proceeding. Liquidation involves the
appointment of a trustee who collects the non-
exempt property of the debtor, sells it and
distributes the proceeds to the creditors.

e Bankruptcy proceedings under Chapters 11, 12,
and 13 involve the rehabilitation of the debtor to
allow him or her to use future earnings to pay
off creditors. Under Chapter 7, 12, 13, and some
11 proceedings, a trustee is appointed to |
supervise the assets of the debtor.

32
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e A bankruptcy proceeding can either be
entered into voluntarily by a debtor or
initiated by creditors. After a bankruptcy
proceeding is filed, creditors, for the most

~part, may not seek to collect their debts
outside of the proceeding. The debtor is
not allowed to transfer property that has
been declared part of the estate subject to
proceedings. Furthermore, certain pre-
proceeding transfers of property, secured
Interests, and liens may be delayed or
invalidated. Various provisions of the
Bankruptcy Code also establish the priority
of creditors' interests. |

33
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Trusts

e A trust is an arrangement whereby property is
managed by one person (or persons, or
organizations) for the benefit of another.

e A trust is created by a settlor, who entrusts
some or all of his or her property to people of
his choice (the trustees). The trustees hold
legal title to the &rust property, but they are
obliged to hold the property for the benefit of
one or more individuals or organizations (the
beneficiary). |

34
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e The trust is governed by the terms of the trust
document, which is usually written and in deed
form. It is also governed by local law. The
settlor is also called the trustor, grantor,
donor, or creator. |

e The beneficiaries are beneficial (or equitable)
owners of the trust property. Either immediately
or eventually, they will receive income from the
trust property or they will receive the property
itself. The extent of an individual beneficiary's

- interest depends on the wording of the trust
document. One beneficiary may be entitled to
income (for example, interest from a bank
account), whereas another may be entitled to
the entirety of the trust property when he turns

25). )
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e Common purposes for trusts include:
e Privacy |

e Spendthrift Protection

e Wills and Estate Planning

e Charities |

e Unit Trusts (an investment vehicle)
e Pension Plans

e Corporate Structures

e Asset Protection

e Tax Planning

e Co-ownership

e Tax Evasion

e Money Laundering

36
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Discussion Questions

Are there problems or concerns with the following
scenarios in regards to EB5?

An alien places capital in a charitable trust which
creates 10 new jobs.

An alien’s grandparents place $5,000,000 in a trust for
him. The trust invests $1,000,000 in a Iegltlmate
investment.

An alien claims that his father gave him a gift of
$1,000,000 which was obtained from the sale of real

| property in Colorado worth $3,500,000 that the father

paid for from his $19,000 per year salary

An alien claims his capital was obtained through his
mother’s café business in the UK which owns a 50%
interest in @ Cayman Island Ltd. Partnership. The
partnership wired $500,000 to his uncle’s fish market
in Florida which in turn wired the funds to a legitimate

EBS business.
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e Helpful Reminders:

‘e Diagram complex arrangements.

e Ask for written explanations to accompany
documents you don’t understand.

e Ask for written explanations and evidence to
clear up contradictions.

e Follow monetary funds through each
transaction.

- @ We are not performing IRS audits of the
capital, but we do need to track the path of
the capital to make sure that it belongs to the
petitioner.

38
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THE END
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BASIC FORM I-526
ADJUDICATION ISSUES
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REVIEWING FORM I-526

‘@ Review the form for the normal requirements

(ie. name, fee, signature, etc.)
e Note the Current Nonimmigrant Status

e If the alien is out of status, is he/she claiming that the funds were earned in the
us?

e Note the box marked at Part 2

e An investment in a targeted area lowers the threshold to $500,000.

e Note the details about the business

e What type of business is it?

e Where is it?

e How is it organized?

e Was it established after Nov 29, 19907

e Be on the lookout for conflicting information as you examine the file further.

2
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REVIEWING FORM 1-526 (cont.)

Note the mformatlon at Part 3, especially the total capltal

investment to date.
Has enough time passed since the investment for tax returns to be due?
Has less than the required amount of capital been invested?

If the alien owns less than 100%, are there other alien investors or perhaps other aspects
that need to be examined further?

If the investment is in a targeted area, don't forget to verify.

Note the type of enterprise at Part 4. How is it "new?” Does
it conform to 8 CFR, 204.6(h)(1), (2), or (3)?

New commercial enterprise resultmg from the creation of a new business. ("NEW” - See
204.6(h)(1))

New commercial enterprise resulting from the purchase of an existing business.
("REORGANIZATION/RESTRUCTURING"” - See 204.6(h)(2))

New commercial enterprise resulting from a capital investment in an existing business.
("EXPANDED"” - See 204.6(h)(3))

Note the remaining financial information, but be aware that
these figures may vary.

3
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- REVIEWING FORM I-526 (cont.)

e Note the number of full-time employees
claimed at Part 5.

e Were there employees before the mvestment was made? What will you |
need to see?

e If all the positions have been created, what W|II you look for?
If there are still positions that must be created, what must they submit?

e Is the salary so high that it might constitute a return of the alien’s
capital?

e Note at Part 6 whether the alien wishes to
file an adjustment of status in the US or to
adjust abroad if the case is approved.

e Be aware of the additional attestatlons regarding whether the alien is in
proceedings, etc.

4
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UPDATING

Updating of the Form I-526 in-CLAIMS LAN is similar td other
updating. |

[F10] allows for entries regarding approvals, RFE’s, denials, etc.

Approvals will require entries regarding:

1.) adjustment via an I-485 or through the consulate overseas
(NVC). |

2.) status codes (T51 - $500,000 investment in targeted areg;
C51 - $1,000,000 investment in non-targeted area; I51 —
Regional Center investment.)

3.) Priority date (ﬁling date).

-5
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C51
C52
C53
C56
C57
C58
T51
T52
T53
T56
T57
T58
I51
152
I53
156
157
158
R51
R52
R53
R56
R57
R58
E51
E52
ES53
E56

E57

E58

EB5 Adjustment Codes

203(b)(5)(A) EMP NTA PRINCIPAL
203(b)(5)(A) SPOUSE OF C51

203(b)(5)(A) CHILD OF C51

203(b)(5)(A) EMP NTA PRINCIPAL
203(b)(5)(A) SPOUSE OF C56

203(b)(5)(A) CHILD OF C56

203(b)(5)(B) EMP CR TRGT AREA
203(b)(5)(B) SPOUSE OF T51

203(b)(5)(B) CHILD OF T51

203(b)(5)(B) EMP CR TRGT AREA
203(b)(5)(B) SPOUSE OF T56

203(b)(5)XB) CHILD OF T56

INV PILOT PRO PRIN ADM-TARGET
INV PILOT PRO SPOUS ADM-TARGET
INV PILOT PRO CHILD ADM-TARGET
INV PILOT PRO PRIN ADJ-TARGET

INV PILOT PRO SPOUS ADJ-TARGET
INV PILOT PRO CHILD ADJ-TARGET
INV PILOT PRO PRIN ADM-NON-T

INV PILOT PRO SPOUSE ADM-NON-T

INV PILOT PRO CHILD ADM-NON-T .
INV PILOT PRO PRIN ADJ-NON-T

INV PILOT PRO SPOUSE ADJ-NON-T
INV PILOT PRO CHILD ADJ-NON-T
203(b)(5)(A) EMP CR NO TGT ARE
203(b)(5)(A) SPOUSE OF E51

203(b)(5)(A) CHILD OF E51

203(b)(5)(A) EMP CR NO TGT ARE
203(b)(5)(A) SPOUSE OF E56

203(b)(5)(A) CHILD OF E56

Al LA Doc. No. 12040648. (Poste
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BASIC FILE REVIEW TECHNIQUES
Start with the basics: |

e Real Business?
e Real Investment?
e Real Job Creation?

Follow the regs. Does the evidence demonstrate:
e a “new” commercial enterprise?
e the required amount of the alien’s personal capital at risk?
e the lawful source of the capital?
e the job creation?

Take notes while you review. Make ﬂowcharts if it helps
you follow the capital.

Find out:

e Who are the parties involved? (Alien, Partnership, Corporation, etc?)

e What documents govern the relationships? (Partnership Agreements, loan
documents, Subscription Agreements, etc?)

e What evidence demonstrates eligibility of the major requirements? ,

}Hlﬁi DOC#0012012 via FOIA
(Pub: 2/24/12) - www.liiusa.oxrqg
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Requests for Additional Evidence (RFE)

Due to the complex nature of EB5 cases and the potential for so many
variations in financial arrangements, RFE’s are commonly necessary.

RFE’s should normally adhere to local standards and practices in your office.

EB5 RFE’s should cIéaHy and concisely ask for evidence which can
demonstrate compliance with the statutory and regulatory requirements.

Start with the basic requirements of the issue, and then add language to
clarify the request if necessary.

For example, don't simply ask for “tax returns.” Specify which years and
which entities are involved. Do you want personal returns or business
returns? Which business? There may be several referenced in the evidence.
Do you want foreign tax returns with translations? What if a tax return is
not yet due? Is there other evidence that can be substituted?

Think about why you are asking for specific evidence and don’t assume the
alien knows why you need it. Is the tax return needed to demonstrate
lawful source of funds, the amount of wages paid, or that an investment was
made? | \ 8

}H{ﬁi DOC#0012012 via FOIA
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- Take a look at RFE Template #1. This RFE is useful when little
evidence is presented. You may also use it as a basis for
constructing a more detailed RFE.

Other tips:

> Divide the issues up separately and use headings to help clarify.
Avoid tackling complex issues in the same paragraph.

> Sometimes it is useful to mention some of the documents submitted
~and explain why they are not sufficient. For example, if an
investment was claimed to have been made in 2007 and 2008, yet
the alien provides only bank statements from 2008, it might help to
clarify your request.

9
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When appropriate suggest varying options. A certain year’s tax
return might not be due, thus requiring you to ask for some other
relevant evidence such as an audited financial statement containing
much the same information. A Form W-2 might contain an amount of
wages which does not appear to be enough for a full-time employee
if that employee was hired late in the year, thus requiring you to
examine other evidence such as quarterly employment reports.

The burden of proof is on the petitioner. If you don’t understand
something, don't pretend. Ask for written clarification or an
explanation which you can understand. If you are still not satisfied
after getting a response, consider denying the case.

10
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THE END

Al LA Doc. No. 12040648. (Poste
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In-Depth Capital Investment Issues

8 C.F.R. 204.6(j)(3):

e (3) To show that the petitioner has invested; or is actively in the
process of investing, capital obtained through lawful means, the petition
must be accompanied, as applicable, by: v

(i) Foreign business registration records;

(ii) Corporate, partnership (or any other entity in any form which
has filed in any country or subdivision thereof any return described

~in this subpart), and personal tax returns including income, - |

franchise, property (whether real, personal, or intangible), or any
other tax returns of any kind filed within five years, with any taxing
jurisdiction in or outside the United States by or on behalf of the
petitioner; __ -

(iii) Evidence identifying any other source(s) of capital; or

(iv) Certified copies of any judgments or evidence of all ‘pending
governmental civil or criminal actions, governmental administrative
proceedings, and any private civil actions (pending or otherwise)
Involving monetary judgments against the petitioner from any court
in or outside the United States within the past fifteen years.

ITUSA DOC#0012012 via FOIA
(Pub: 2/24/12) - www.liiusa.oxrqg
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e The types of evidence listed at 8 C.F.R. 204.6?)(3) are of
great assistance in determining whether the alien’s capital
was obtained lawfully, but you are not limited to asking for
just those specific items. A

e Foreign business registration records let you know about
the business activities of the alien, but they do not prove
that all of his capital was from those business activities.

e The paragraph which references tax returns stipulates all
the different types of returns that might be available and
which might assist you in making a determination. Note
that personal and business returns are mentioned.
Returns from the last five years should in most cases
demonstrate the level of income of an individual, but
there may be situations in which an alien obtained the
capital in one transaction or earned adequate income in
just one year. |

3
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e Evidence identifying any other source(s) of
capital can refer to evidence of any other kind
including documents showing capital
accumulated over time in bank or investment
accounts, documents showing the sale of assets,
documents regarding inheritances or gifts, and
many other sources of capital.

e Judgments or evidence of all pending civil or
criminal actions are sometimes seen, but not
often. This type of evidence is more likely to be
provided if there are actions against the alien of

- which the Service is already aware and the
Sﬁrvice specifically requests evidence about
them. |

4
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> An alien may claim that certain assets were
liquidated or sold, but fail to provide proof of

~how the assets were obtained in the first
place. IF THE ASSETS WERE ACQUIRED

- RECENTLY, ASK FOR EVIDENCE OF HOW AND
WHEN THEY WERE OBTAINED.

» An alien may claim that the capital was
earned over many years, but be unable to
show the presence and accumulation in
accounts. ASK FOR SAMPLE ACCOUNT
STATEMENTS WHICH SHOW THE ACCRUAL
OF CAPITAL.

7
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> An alien may show verifiable income over the
ears at or near the investment amount, but
ail to account for the fact that personal living
expenses were also incurred and must also
have also been paid for (ie. earned $550,000
from 1998 — 2008, but was $50,000 enough
to pay for 10 years of expenses?). POINT
OUT THE NEED TO DEMONSTRATE

ADEQUATE EARNINGS TO ACCOUNT FOR
THE CAPITAL.

> An alien may use funds that come from
offshore accounts in tax haven countries. PUT
- THE ONUS ON THE ALIEN TO DEMONSTRATE
THE FULL PATH OF THE CAPITAL.

8
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The Bank Secrecy Act (1970) basically eliminates all
anonymous banking in the United States. It gives the
Treasury Department the ability to force banks to keep
records that make it easier to spot a laundering
ogeration. This includes reporting all single transactions
above $10,000 and multiple transactions totaling more
than $10,000 to or from a single account in one day. A
banker who consistently violates this rule can serve up
to 10 years in prison. »

The 1986 Money Laundering Control Act makes money
laundering a crime in itself instead of just an element of
another crime, and the 1994 Money Laundering
Suppression Act orders banks to establish their own
money-laundering task forces to weed out suspicious
activity in their institutions. The 2001 U.S. Patriot Act
sets up mandatory identity checks for U.S. bank patrons
and provides resources toward tracking transactions in
the underground/alternative banking systems frequented
by terrorist money handlers. S |

20
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e Reminders:

e Although you are not performing an audit of
every penny of the alien’s capital, itis
important that you satisfy yourself that all the
capital was lawfully obtained.

e Each case is different, and may require a
different approach and varying evidence.

e Rely on tax returns, account statements,
business activity, and/or other probative
evidence as opposed to self-serving
statements. -

21

e}ﬂ{ﬁi DOC#0012012 via FOIA
(Pub: 2/24/12) - www.liiusa.oxrqg

Al LA Doc. No. 12040648. (Post



€0t

THE END
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Upholdmg the AAO Precedent
Decisions

mIn R. L. Investment L1m1ted

court
concluded that the AAO precede , f
did not involve rule makmg “The provision at
1Ssue 1n Ruangswang contamed |
criteria (a $10,000 1nvestment ar
experience or qual’iﬁed trammg)
petitioner had clearly met
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R.L.I.P. cont

requirement.” [Citation
in applying the precede;
INS did not add any req5 1

ﬁst\demsmns

\
erent.
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Golden Rainbow

Case No. C99-0755C (

14, 2000). Q
m Although it is clear té \this Co
plaintiff designed its/ pjrogram ba
different interpretatlon Of the
regulations than that/ apphed by 17
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Golden Rainbow cont.

m . . . and although the plalntlff recelv
feedback from the Servwzr
design, the law is clear ,
simply represented the Agency s prior (s
interpretation of the statute* A - [which] |
was free to change Chlef \Probatlon
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Golden Rainbow cont.
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s “No doubt, Golden Rambow and the

Golden Rainbow I

_ Golden Rainbow Freedom Fun‘
Ashcroft, No. 00-36020_.92=C
2001).

did rely on the non- precedeﬁtlal positior

- and may suffer on that accoun\t But there I d been no
formal “determination at /the tlme and /'they had /'to
know that any initial approval was condI oénal There
could be no closure until there had jbeensa second
petition for removal of the condltlon 1 showmg

- of compliance was requlred at that tlme
§ 1186b(c)(1)&(d)(1) .
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Golden Rainbow |l cont.

~of the program contempl9ted\ in the sta
regulations. The mischief that was
outweighed any detrlment to \Golden
anyone else. In other, words retroa
1nappropr1ate ,f/ \

/

b §01ded i{far

inbow,/ or
awas/ not
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Specfic EB-5 Requirements

m Spencer Enterprises, Inc. v. U,
229 F. Supp. 2d 10255 “

2001), affd. 345 F.3d:
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. Spencer (cont.)"

An apphcatlon or petltlon that fallst

does not identify all of th grounds fi
the initial decision. /d. at 1@43

The AAO, however, will not Uphold a
based on a ground that has been ov
where another groun/d exnsts but wae
in the initial dec1s:on Best to stack |

\
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Spencer (cont.)

a Lawful source of funds.
= The regulatory requirﬁients to

i
i

hypertechnlcal reqUIrements to s

valid government interest; i.e. to onﬁrm

i(l
'3
/

that the funds ut|I| d in the DF
not of suspect ongin " 1d. at 10

E
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= Employment

“The AAO did not abuse f,
construing full-time er%ployment 0 mean

/i

continuous, permanen;t employ
at 1039. -/ § \

= Intermlttent constr ctlon JObS al
- 35 hours or more durmg a\glvw'

not qualifying. /

i
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i
£

f
;
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s
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n T.argeted Employmen’t‘ Area

“hypertechnical,” “thes ‘
strict compliance wnth
should have expected

requirements.”
‘m Pages 1041-1042 for
discussion.

Spencer (cont.)

i
i

Ran T

ko et
gcomp\ie e
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Spencer (cont.)

m APA issues:

= [ he precedent deC|5|
with any prior publlshed INS de

They do not const|tute \APA rule-

3
3
f
i

Rather, the deC|S|ons’ prcawde interpretive

guidance.”
H .[d at 1044. ;
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Use of Proceeds

1997). INS - a corporatieh was

legal entity, thus, the feinvestme

proceeds from the corporation, v
removal and taxation, was not ar
investment for which thepetitior
personally and primarily liable. s
found no abuse of discr.
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Kenkhuis (cont.)

y

business enterprise, (/)""’i?‘ﬁmust be

an infusion of new capital.
= Involved a sole proprletoi“shlp

e SEATUSA DOC#0012012 via FOIA
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Kenkhuis (cont.)

“The AAO s construction is consistent with an everyday usage of .
‘invest,” meaning to put money or capital in sﬁootmct’e
citing Mirriam-Webster Online omitte
the legislative history indicating the program is
to encourage infusions of new capital in order to create jobs. The /1
Senate Report on the legislation twice refers to investr ments of * nve
capital” that will promote job growth: S. Rep. 55, 101st Cong. 1st |

Sess. 5 1989) [Footnote prO\/ndmg some of th port /
omltted e AAQ’s construction' is also consistent with the /
remarks of Sen. Simon in the floor debate on the sta e, [Footnete
quoting those remarks omitted.] Finally, as the AA., oted, /
Kenkhuis’ contrary construction’would permit the a ¢ ion ‘of

Q%ve lnteﬁt
al take place
SiX mgnths.

H
H

capital over years; that would be contrary to the le
that the job creation resultmgffrom the infusion ¢
within a reasonable time, in most cases not Ionger

Id. at *3 | y \
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Al-Humaid v. Roark

e Al-Humaid v. Roard, 2010 WL 308
,

a money market accoant €
the court that the CD a n money
were reserve accounts |

= Court agreed Wlth/USCIS that t

i

were not at risk. / \
\
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Al-Humaid (cont.) '

AM\MW‘

-

= Bylaws allowed for a di
\

reserve accounts.
. an t|C|pate C

~ m Business plan does not
will utilize the reserve fun@ls ,

\
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Al-Humaid (cont.)

= Credibility of the business plan re:jo
creation. The court st@%

Form 1-829 stage whether the pla
activities in the business p\lan are quali
cannot be adJudlcated because
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Chang (cont.)

= "The government prowdes no r

approved plan, and absence of
misrepresentation in the [-526

characteristics that A ppe//ants clalr /p app/y

fo them-was not an excellent prt dictor of
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Chang (cont.)

526 petitions mterpreted the EB
program in ways thatfarguably

/
;

were ]UStIerd Did’ not reach A
and comment clalms 1d. at 929

i
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l The Decisions

= Matter of Soffici, 22 |&N Dec. 158 (Comm
1998)

m Matter of Izummi, 22 1&N Dec. 169 (Comm.
1998)

m Matter of Hsiung, 22 I&N Dec 201 (Comm.
1998) ~

‘m Matter of Ho, 22 1&N Dec. 206 (Comm. 1998)
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Matter of Soffici

FACT PATTERN

Petitioner Ames
- 1$25,000 in earnest money deposits Inc. 1997
$1.7 mil. borrowed from 1st United Bank| [$2.4 mil.

$705,298 cash at settlement

Howard Johnson's
In business since 1950's

}Hﬁﬁ DOC#0012012 via FOIA
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' Holdings

= Targeted Employment Area (TEA)

o 150% of the national unemployment rate .
a Or rural .
- a Atthe tlme of fllmg

~ m Remember, 8 C.F.R. § 204.6(e) requires the

area be a TEA at the time of investment, so if
years apart, check both. |

ITUSA DOC#0012012 via FOIA
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| Soffici Holdings (cont.)

m Balance sheet for hotel reflected $922,136 as
“shareholder loans.” Thus, $705,298 cash at
settlement and $25,000 earnest money
merely loaned to company. Definition of

“invest,” 8 C.F.R. § 204.6(e) precludes debt
arrangements. Thus, the $922,136 cannot
be considered part of the petitioner's
Investment.

JIUSA DOC#0012012 via FOIA
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I Soffici Holdings (cont.)

m Balance of hotel purchase price, $1.7 mil.

- financed by Ames through Bank, secured by
the hotel. ! |
o Loan by corp. is not loan by individual.

- o Loans secured by assets of NCE specifically
precluded in 8 C.F.R. § 204.6(e).

o Personal guarantee doesn t help, not prlmarlly
liable.
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l\Where relevant:

m Loans from third parties used to finance cash |
Investment or capital expenses. i

= Promises to pay BY the investor TO the
business at a later date as an alleged
iInvestment are dlscussed in Izummi and
Hs:ung
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(A) Non-Public Law Cases .

Field offices or service centers may schedule for interview Form N-400 s for non-Public -
Law cases as provided in subparagraph 6(ii)(C) below.

(B) Public Law Cases .

Except as provided in subparagraph 6(A) below, field offices or service centers will not -
schedule for interview any Public Law cases where a Form N-400 has been filed and
the Form 1-829 is still pending. -

If a case has already been scheduled for interview, but the applicant has not yet
appeared, the field office or service center with the Form N-400 should de-schedule the
interview.

The California Service Center (CSC) also will de-schedule in Claims 4 the examination
of any naturalization applicant who has not had his or her conditional resident status
removed and whose Form 1-829 is subject to Pub. L. 107-273.

Field offices or other service centers should forward any such Form N-400s to the
California Service Center to the EB-5 POC for consolidation with the A-file containing the
Form 1-829. USCIS will not permit a Pub. L. 107-273 case with a pending Form N-400 to
proceed to initial interview (even after all required background checks have been
completed) until the conditions have been removed.

(6) Adjudicating the Form N-400 if the Form I-829 is Pending .

For Form N-400s that are pending adjudication prior to the effective date of this
memorandum, service centers and field offices should ascertain the current status of the
Form 1-829 prior to proceeding with a final adjudication of the N-400.

NOTE:

A1 N-400 shall not be approved under any circumstances prior to the adjudication of a
pending Form 1-829 and the removal of conditions on the CR’s status, unless the
applicant has obtained lawful permanent resident status (LPR) through another avenue or
is eligible to naturalize based on military service under section 329 of the Act.

(A)  N-400 filed with a pending 1-829 where the applicant has since obtained LPR
status on other grounds (applies to all EB-5 cases, including Pub. L. 107-273 cases) .
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An alien who is already a CR cannot seek to obtain LPR status, based on other grounds, .
through filing of an application for adjustment of status while in the United States.
Section 245(d) of the Act; 8 CFR 245.1(c)(5).

However, if the alien’s CR status is properly terminated prior to filing of a subsequent
application for adjustment of status, USCIS may, in its discretion, adjust the alien to LPR
status again, if the alien remains admissible, has an immigrant visa immediately
available, and favorable exercise of discretion to adjust is warranted. If the alien’s CR
status has not been terminated or rescinded, the alien may only obtain LPR status again
via consular processing and admission to the United States on a new imm igrant visa.

A CRis eligible for naturalization and may be interviewed, notwithstanding a currently
pending |-829, if he or she visa processed abroad and reentered on a new immigrant
visa, or subsequently adjusted status on other grounds (e.g., marriage to a U.S. citizen)
after termination of the original CR status. The naturalization adjudicator should refer the
pending Form |-829 to their supervisor for further instructions on how to close out the
original Form |-829 and document that the CR status on which it was ba sed was either
terminated, rescinded, or superseded by a subsequent admission on an immigrant visa.

(B)  N-400 filed with a pending Form 1-829 where the applicant has not obtained LPR
status on other grounds .

e 00 Public Law Cases Where Form N-400 Interview has Already Occurred . If prior to
the effective date of this AFM update (12-21-2006), an applicant has appeared for
examination on his or her Form N-400 but is still a CR, the field adjudicator must ensure
that the Form 1-829 is adjudicated prior to a final decision on the Form N-400.

If the Form |-829 cannot be approved and, because the Form 1-829 is subject to Pub. L.
107-273, also cannot be denied, the Form N-400 may still be denied under Section 318
of the Act (along with any other applicable ground that may be the basis for a finding of
ineligibility for naturalization), when review of the A-file by a fully trained EB-5 adjudicator
reveals that the applicant did not properly obtain EB-5 status or that the Form [-829
would not be approvable due to the applicant’s failure to comply with the EB-5
requirements.

A report of the analyses and findings made by the EB-5 service center adjudicator who
reviewed the entire case file will be forwarded to the field office adjudicator to support
the Form N-400 denial.

o 00100 Sample Denial Language for Applications Subject to Pub. L. 107-273 . When the
field adjudicator determines that the Form N-400 must be denied, the field adjudicator
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may use the following language to address the issue of ineligibility under section 318 of -
the Act.

Except as otherwise specifically provided, no person shall be naturalized unless he or
she has been lawfully admitted to the United States for permanent residence in
accordance with all applicable provisions of the Immigration and Nationality Act (INA).
See INA § 318. The term “lawfully admitted for permanent residence” is defined as “the
status of having been lawfully accorded the privilege of residing permanently in the
United States as an immigrant in accordance with the immigration laws, such status n ot
having changed.” INA § 101(a)(20).

A person may only be naturalized if he or she was granted resident status in accordance
with the immigration laws, and not if status was obtained by mistake, fraud, or otherwise
not in compliance with the law. Matter of Koloamatangi, 23 | & N Dec 548, 550 (2003)
(holding that “the term ‘lawfully admitted for permanent residence’ did not apply to aliens
who had obtained their permanent residence by fraud, or had otherwise not been
entitled to it”); see also, Arellano-Garcia v. Gonzales, 429 F.3d 1183 (8th Cir. 2005)
(holding that an alien who received permanent residency status by a mistake could not
be considered an alien "lawfully admitted for permanent residence"); Lai Haw Wong V.
INS, 474 F.2d 739 (9th Cir. 1973) (same).

You were accorded conditional resident status pursuant to the Employment Creation
immigrant visa category under INA § 203(b)(5). To qualify under this immigrant visa
category, an alien must invest $1,000,000 (or $500,000 in certain targeted areas) of
lawfully obtained capital such.as cash, inventory or other tangible property. In addition,
the alien's investment must create at least ten full-time jobs for United States citizens,
lawful permanent residents, or other immigrants lawfully authorized to be emp loyed in
the United States. A review of your file reflects that you did not make the required
investment and/or create the required number of full-time jobs. Thus, your admission to
the United States was not in accordance with all applicable provisions of the INA and
you are therefore ineligible for naturalization.

The language suggested above should be modified to address the specific
circumstances in each case (for example, to account for N-400 applicants who were EB-
5 derivatives).

(C) Applications not subject to Pub. L. 107-273 .

The field adjudicatorm may conduct the naturalization examination, but must immediately
contact the service center with JUI’ISdICthh over the Form 1-829 before taking any final
action.

Only officers fully trained and certified in EB-5 law, procedures, and the relevant
precedent decisions may adjudicate Form 1-829s. As a result, the field adjudicator
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conducting the naturalization examination shall not attempt to adjudicate the Form 1-829,
but instead must contact the appropriate service center or regional office EB-5 POC to
obtain adjudication of the Form 1-829 before proceeding with a determination on the
Form N-400.

Once the Form [-829 is adjudicated, including the appropriate update in MFAS, the field
adjudicator may proceed with the adjudication of the Form N-400. If the service center
approves the Form |-829, the service center will update MFAS. If the Form 1-829 is
approved, the Form N-400 may be granted if the applicant is otherwise eligible for
naturalization.

If the Form |-829 is denied, the Form N-400 must be denied based on Section 318 of the
Act because the applicant no longer has the required lawful permanent resident status.

Because 8 CFR 336.1(a) requires that “ the Service shall serve a written notice of denial
upon an applicant for naturalization no later than 120 days after the date of the

- applicant’s first examination on the application...”, it is imperative that the service center
or field office with jurisdiction over the Form 1-829 adjudicate it expeditiously so that if the
Form 1-829 is denied, denial of the Form N-400 can occur within the 120-day timeframe.

\ afm \ Adjudicator's Field Manual - Redacted Public Version \ Chapter 25 Petitions for Removal of Conditions on
Conditional Residence. \ 25.2 Entrepreneurs
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR § 204.6

(j) Initial evidence to accompany petition...In the case of petitions =
submitted under the Immigrant Investor Pilot Program, a petition
must be accompanied by evidence that the alien has invested, or is
actively in the process of investing, capital obtained through lawful
means within a regional center designated by...[USCIS]...in
accordance with paragraph (m)(4) of this section. The petitioner

may be required to submit information or documentation |

ropriate in addition to that listed below.

{
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REGIONAL CENTER-SPECIFIC ISSUES
8 CFR § 204.6 '
(m) | lrﬁmigrant Investor Pilot Program--

(4) Submission of proposals to participate in the Immigrant Investor
Pilot Program. On August 24, 1993*,...[USCIS]...will accept proposals
from regional centers seeking approval to participate in the Immigrant
Investor Pilot Program. Regional centers that have been approved by
the...[designee within Service Center Operations]...will be eligible to
participate8 in the Immigrant Investor Pilot Program.

* No Regional Centers were allowed to participate- prior to October 1, 1993.
The oldest remaining active Regional Center in New Orleans, LA was
designated on January 18, 1994, and re-affirmed on February 16, 2007. -
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" REGIONAL CENTER-SPECIFIC ISSUES
8 CFR § 204.6

- (m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal to the...[designee
within Service Center Operations]..., which:

(i) Clearly describes how the regional center focuses on a ,
geographical region of the United States, and how it will promote
economic growth through increased export sales...[if any]...

improved regional productivity, job creation, and increased domestlc
‘capital investment; |
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REGIONAL CENTER-SPECIFIC ISSUES
8 CFR § 204.6

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal to the.. [demgnee
wnthln Service Center Operations]... whlch

(‘ii) Provides in verifiable detail how jobs wiil*l be created iéridfi'rectly...;
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REGIONAL CENTER-SPECIFIC ISSUES
| 8 CFR § 204.6

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the' Immigrant
Investor Pilot Program shall submit a proposal to the...[designhee
within Service Center Operations]..., which: |

(iii) Provides a detailed statement regarding the amount and source of
‘capital which has been committed to the regional center, as well as a
description of the promotional efforts taken and planned by the
sponsors of the regional center;
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' REGIONAL CENTER-SPECIFIC ISSUES
'8 CFR § 204.6

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
Investor Pilot Program shall submit a proposal to the.. [de5|gnee
‘within Serwce Center Operatlons] , Which:

(iv) Contains a detailed prediction regarding the manner in which the
regional center will have a positive impact on the regional or national
economy in general as reflected by such factors as increased
household earnings, greater demand for business services, utllltles
maintenance and repair, and constructlon both within and without the
regional center; and ~
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REGIONAL CENTER-SPECIFIC ISSUES
| 8 CFR § 204.6

(m) Immigrant Investor Pilot Program — (3) Requirements for regional
centers. Each regional center wishing to participate in the Immigrant
| Investor Pilot Program shall submit a proposal to the...[designee

- within Service Center Operations]..., which: |

(v) Is supported by economically or statistically valid forecasting

tools, including, but not limited to, feasibility studies, analyses of

foreign and domestic markets for the goods or services...... , and/or -
- multiplier tables.
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REGIONAL CENTER-SPECIFIC ISSUES

8 CFR § 204.6 (m) (i) (ii) (iv) and (v) can best be addressed in a
comprehensive economic model and analysis of the impact of the
investment vehicles that are encompassed by the business plan and
strategy of the Regional Center

There are several major commercial economic models in use that may
be encountered as well as individualized economic models produced
by individual economists for a specific Regional Center’s busmess
plan and strategy.

 If a Regional Center has been approved and designated then USCIS
has accepted its economic analysis and job creation multipliers for
identified target mdustrles per the business plan, within its
geographic area.
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REGIONAL CENTER-SPECIFIC ISSUES

RIMS 1l

In the 1970's, the Bureau of Economic Analysis (BEA) developed a method for
estimating regional I-O multipliers known as RIMS (Regional Industrial
Multiplier System), which was based on the work of Garnick and Drake. /1/

In the 1980°'s, BEA completed an enhancement of RIMS, known as RIMS II
 (Regional Input-Output Modeling System), and publlshed a handbook for
RIMS Il users. IZI

In 1992, BEA published a second ed%iﬁon of the handbook in which the
,mulltipliers were based on more recent data and improved methodology.

In 1997, BEA published a handbook that provides more detail on the use of |
the multipliers and the data sources and methods for estlmatlng them.
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REGIONAL CENT‘ER-SPEC:IFIC ISSUES

RIMS Il is based on an accounting framework called an 1-O table. For each

“industry, an 1-O table shows the industrial distribution of inputs purchased
and outputs sold. A typical I-O table in RIMS |l is derived mainly from two
data sources: BEA's national I-O table, which shows the input and output
structure of nearly 500 U.S. industries, and BEA's regional economic
accounts, which are used to adjust the national I-O table to show a region's
industrial structure and trading patterns. /3/

Using RIMS Il for impact analysis has several advantages. RIMS Il multipliers
can be estimated for any region composed of one or more counties and for
any industry, or group of industries, in the national I-O table. The
accessibility of the main data sources for RIMS Il keeps the cost of
estimating regional muitipliers relatively low. Empirical tests show that

~ estimates based on relatively expensive surveys and RIMS li-based
estimates are similar in magmtude 14/
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REGIONAL CENTER-SPECIFIC ISSUES

RIMS 1l Footnotes:

1. See Daniel H. Garnick, "Différenfial Regional Multiplier Models," Journal of Regional Science 10
(February 1970): 35-47; and Ronald L. Drake, "A Short-Cut to Estimates of Regional Input-Output
Multipliers,” International Regional Science Review 1 (Fall 1976): 1-17.

2. See U.S. Department of Commerce, Bureau of Economic Analysis, Regional Input-Output Modeling
System (RIMS I1): Estimation, Evaluation, and Application of a Disaggregated Regional Impact Model
(Washington, DC: U.S. Government Printing Office, 1981). Available from the National Technical
Information Service, 5285 Port Royal Road, Springfield, VA 22161; order no. PB-82-168-865; price $26.

3. See U.S. Department of Commerce, Bureau of Economic Analysis, The Detailed Input-Output Structure
- of the U.S. Economy, Volume Il (Washington, DC: U.S. Government Printing Office, November 1994);
and U.S. Department of Commerce, Bureau of Economic Analysis, State Personal Income, 1929-93
(Washington, DC: U.S. Government Printing Office, June 1995).

4. See U.S. Department of Commerce, Regional Input-Output Modeling System (RIMS II), chapter 5. Also
see Sharon M. Brucker, Steven E. Hastings, and William R. Latham lll, "The Variation of Estimated
Impacts from Five Regional Input Output Models," Internatlonal Reglonal Science Review 13 (1990):

119-39.
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' REGIONAL CENTER-SPECIFIC ISSUES
IMPLAN |

Input-output accounting describes commodity flows from producers to
intermediate and final consumers. The total industry purchases of
commodities, services, employment compensation, value added, and
imports are equal to the value of the commodities produced.

Purchases for final use (final demand) drive the model. Industries produce
goods and services for final demand and purchase goods and services from
other producers. These other producers, in turn, purchase goods and
services. This buying of goods and services (indirect purchases) continues -
until leakages from the region (imports and value added) stop the cycle.

From: ht-tp:l/www‘.'implan.comllibrarvld'ocumentslimplanz io_system description.pdf
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'REGIONAL CENTER-SPECIFIC ISSUES

These indirect and mduced effects (the effects of household spending) can be
mathemaﬂcally derived. The derivation is called the Leontief inverse. The
resulting sets of multipliers describe the change of output for each and every
regional industry caused by a one dollar change in final demand for any given
industry.

Creating regional input-output models require a tremendous amount of data.
The costs of surveying industries within each region to derive a list of
commodity purchases (production functions) are prohibitive. IMPLAN was
developed as a cost-effective means to develop regional input-output models.
The IMPLAN accounts closely follow the accounting conventions used in the
"Input-Output Study of the U.S. Economy*“ by the Bureau of Economic
Analysis (1980) and the rectangular format recommended by the Unlted
Nations.
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REGIONAL CENTER-:SPECIF‘I‘C ISSUES

The IMPLAN sytem was de8|gned to serve three functions: 1) data retneval 2)
~ data reduction and model development, and 3) impact analysis.
Comprehensive and detailed data coverage of the entire U.S. by county, and
the ability to incorporate user-supplied data at each stage of the model
building process, provides a high degree of flexibility both in terms of
geographic coverage and model formulation.

The IMPLAN database, created by MIG, Inc., consists of two major parts: 1) a
national-level technology matrix and 2) estimates of sectorial activity for final
demand, final payments, industry output and employment for each county in ~
the U.S. along with state and national totals. New databases are developed
annually by MIG, Inc.
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REGIONAL CENTER-SPECIFIC ISSUES
IMPLAN easily allows the user to do the following: |

* Develop his/her own multiplier tables
* Develop a complete set of SAM (Social Accountlng Matrix)
“accounts;

- Change any component of the system productlon functlons trade
flows, or database;
« Generate type |, Il, or any true SAM multiplier internalizing
household, government, and/or investment activities - | ‘
* Create custom impact analysis by entering final demand changes;
» Obtain any report in the system to examine the model’s

- assumptions and calculations.

There are two components to the IMPLAN system, the software and

Databases. The databases provide all information to create regional

IMPLAN models. The software performs the calculations and prowdes an ,
interface for the user to make final demand changes |
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REGIONAL CENTER-SPECIFIC ISSUES
REMI

What are the available confiquratlons for the REMI model?

Policy Insight® is customized by region and by the number of industry sectors.
REMI can design a single-region model that represents a single county, a group of
counties (up to and including a state and additional counties), or even multiple
states and additional counties. REMI can also design a multi-region model that can
comprise counties or groups of counties. National models as well as sub-county
models are also available.

How is REMI different from other |I-O Models?

The primary advantage REMI Policy Insight® has over I-O models is thatitis a
dynamlc model, which means that it allows for year-by-year analysis, while 1-O
models are static and do not have time series data. In addition, REMI makes use of
Computable General Equilibrium (CGE) techniques, econometric estimations using
time series panel data, and the New Economic Geography theory, which takes into
account agglomeration effects due to the beneflts of access to broader labor and
commodity markets. :
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REGIONAL CENTER-SPECIFIC ISSUES

REMI Policy Insight is a structural economic forecasting and policy analysis
model. It integrates input-output, computable general equilibrium,
econometric, and economic geography methodologies. The model is
dynamic, with forecasts and simulations generated on an annual basis and
behavioral responses to wage, - |

~ price, and other economic factors.

The REMI model consists of thousands of simultaneous equations with a
structure that is relatively straightforward. The exact number of equations
used varies depending on the extent of industry, demographic, demand, and
other detail in the specific model being used. The overall structure of the
model can be summarized in five major blocks: (1) Output, (2) Labor and
Capital Demand, (3) Population and Labor Supply, (4) Wages, Prices, and

- Costs, and (5) Market Shares. The blocks and their key interactions are shown
in Figures 1 and 2. - |
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REMI Model Linkages
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REGIONAL CENTER-SPECIFIC ISSUES
| REDYN |

The REDYN model is a fundamental re-envisioning of economic
‘theory applied to estimating multi-regional, dynamic effects. It reflects

- advances in New Economic Geography, especially gravity theory
(regional attraction) and trade flow (regional imports/exports), based

. on a new distance impedance database from Oak Ridge National

Laboratories that enables calculating trade flow by commodity by
road, rail, water, air, and proxy transport. The breakthrough in design
is the commodity production linkage between the trade flow process
and an entity-based data structure for the economy. Entities include
industries, workers, governments, investors, etc., and commodities
are the goods they use and make.
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers |

Multipliers: represent a quantitative expression of the extent to which some
initial, "exogenous” force or change is expected to generate additional effects
through interdependencies associated with some assumed and/or empirically
established, "endogenous"” linkage system. »

Multipliers are predicated upon a dommo theory of economic change. They

~ translate the consequences of change in one variable upon others, taking
account of sometimes complicated and roundabout linkages. Multipliers are

aptly called estimators of the ripple' effect”.

From: http://facult .wéshin ton.édulkrummelZO.?Iin utoutput.html
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

In more 'technical terms’, they are numerical coefficients which relate a
change in (a component of aggregate) demand (or employment) to a
consequent change in total income (or total employment). Thus, a "regional
employment multiplier”, for example, relates a change in a region's export

- ("exogenous"”) employment to the resulting total employment change. In
Input-Output analysis, there are many different multipliers. One multiplier is

- the ratio of the direct, indirect and induced effects to the direct (i.e. the initial)
change itself.

Specific examples: |
- Job multiplier is the number of jobs per million dollars in direct sales.

Income multiplier is the ratio of income per dollar of direct sales. Income
includes employee compensation, proprietor, and other property income.
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'REGIONAL CENTER-SPECIFIC ISSUES
Multipliers .

Multiplier: is a numerical coefficient which relates the change of a
component of aggregate demand (such as the export demand for a
region’s products) to a consequent change in.income [or | |
employment] (in this case: regional income or [employment]).

In the case of the regional employment multiplier we relate the change
of employment in the region's export sectors to the consequent
changes in employment in those ("non-basic") sectors which are
facing a change in household demand as a (direct and indirect) result
of changes in employment and income in the export sectors.
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REGIONAL CENTER-SPECIFIC ISSUES
| Multipliers |

Leontief inverse matrix (& coefficients):

As applied to regional interindustry or inputput-output analysis, the
values in this matrix (= Leontief coefficients) represent the total direct
and indirect (and, possibly "induced") requirements of any industry j
~ (typically in columns) supplied by other industries (i) within the region
- in order for industry j to be able to deliver $1 worth of output to final
demand. - -
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REGIONAL CENTER-SPECIFIC ISSUES
Multipliers

- Technical coefficient:

In input-output analysis, identifies the percentage or portion of the

total inputs of a sector required to be purchased from another sector
irrespective of the geographic origin of this purchase. Technical

(input) coefficients represent direct backward linkages of an industry

to other industries and constitute the "recipe” for production of that .
industry. See also regional coefficient. ‘
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| Multipliers | |

Regidnal coefficient (as different from the "technical” ¢oefficient)~:

In regional input-output analysis, this coefficient identifies that part of
the technical coefficient which is associated with purchases from
- firms located within the region. See "technical coefficient”
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L | Msultéipliers

The srmple economic base (employment) multlpher is presented in three dlfferent
forms respectively emphasrzmg different components and roles of the multiplier

Total Employment (T) = Basic Employment (B) + Non-basic Efmployment .(N)

Multiplier Effect (ME) = Non- basrc Employment generated (by Basrc employment)
OR:

Basic employment multiplied by Non-basic employment per basrc employee
OR:

~ Basic Employment X Multlpller minus Basic Employment
OR:
Basrc Emgloyment X (Multiplier - 1) [most common agplrcatton you'll see1
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