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Letter From the Editor-in-Chief of the 
AILA Law Journal and President of 
AILA

Allen Orr and Shoba Sivaprasad Wadhia

We are thrilled to bring you the Spring 2022 issue of the AILA Law Journal 
and celebrate the 75th Anniversary year of the American Immigration Lawyers 
Association. Our 75th Anniversary issue includes additional mediums that 
showcase the creative outlets or talents of our authors, reflections on being an 
AILA immigration attorney, and on those we have lost. 

Allen: My story with AILA begins at 918 F Street NW, in Washington, 
DC. I still remember the national office’s faxes and the staff-operated 
elevator. What I remember more than the classic infrastructure is the 
members who had a profound effect on my life. My first leadership 
position was Washington, DC, Chapter Young Lawyer Division 
(YLD) Co-Chair with the amazing Stacy Shore. That position led 
to me serving on the National YLD steering committee where I met 
my AILA lifelong friends, Gayle Oshrin, Aimee Clark, and Hamel 
Vyas. Our goal was to expand AILA’s table. As the 75th president of 
AILA—and the association’s first Black and Gay president—I am 
proud to represent that expansion. We have made our association 
a supportive and inclusive environment ready to meet the growing 
demands and challenges of the practice of immigration law.

Shoba: I have fond memories of joining AILA more than 20 years 
ago, while living in Washington, DC, and working the late Michael 
Maggio, who at the time was President of the DC chapter. I remember 
walking with colleagues from the Dupont Circle office to the Marriot 
hotel for monthly chapter meetings, at which rubber chicken but rich 
discussion followed. It was during this time I was fortunate to meet 
Allen, who, like me, was practicing immigration law in downtown 
DC I am also grateful that Michael encouraged all of his attorneys 
to attend the national AILA conferences and recall how important 
the conferences were in the early years and beyond. Forwarding to 
2022, and year three as the Editor-in-Chief for the AILA Law Journal, 
I feel very fortunate to bridge the many dimensions of immigration.
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The 75th Anniversary issue of the AILA Law Journal exemplifies these 
dimensions. In this issue Lisa Seifert talks about joining AILA while practic-
ing as a solo attorney in Olympia, Washington, with a photo and a “thank 
you” note to AILA. 

John Medeiros offers a historical account of immigration in his piece “The 
Huddled Masses,” in which he offers a timeline that begins with Prehistory 
and the New World, moves to the era of an Asian exclusion, and turns to the 
Immigration and Nationality Act and amendments, and concludes with immi-
gration history as one of a gatherer in search for food and one of exclusion. 

This volume includes two pieces that impact the process of immigration. 
In her piece “The Sinking Immigration Court: Change Course, Save the Ship,” 
Stacy Caplow provides a primer of the immigration court system and offers 
solutions for transformation, including but not limited to expanding prehear-
ing conferences between the immigration attorney and ICE trial attorney, and 
improving the selection process for immigration judges. Another key ques-
tion tied to courts is jurisdiction, a topic Geoffrey A. Hoffman addresses in 
his piece “Reading Pereira and Niz-Chavez as Jurisdictional Cases,” where he 
examines the state of the law and the importance of clarifying the jurisdictional 
consequences of defective Notices to Appear. 

On substantive topics, third-year law student Nathan Hall, in his piece 
“With a Gun to Their Head: Adopting a Duress Exception to the Serious 
Nonpolitical Crime Bar,” uses a case example and a history of asylum law 
to illustrate the importance of creating a statutory exception to the serious 
nonpolitical crime bar, which under the immigration statute, disqualifies an 
asylum seeker from protection. In their piece, “Between a Rock and a Hard 
Place: The Inconsistent Application of Special Immigrant Juvenile Status Under 
Federal Law,” Maria Eijo de Tezanos Pinto and Kristine Artello discuss the 
remedy of Special Immigrant Juvenile Status (SIJS), a law enacted in 1990 
that allows certain youth to obtain permanent immigration status if they can 
show, among other requirements, that a state juvenile court has determined 
they cannot be reunified with one or both parents because of abuse, neglect, 
or abandonment. The authors discuss the sources of inconsistency and offer 
solutions in SIJS cases, especially for those individuals who are between the 
ages of 18 and 21.

In “The United States Is at Risk of Failing Our Afghan Allies: Here’s 
How the Biden Administration Can Prevent That,” AILA Afghan Task Force 
members Mahsa Khanbabai and Parastoo Zahedi discuss the Afghans they 
have represented who are at risk, and call on the Biden administration to make 
improvements that include expanding access to humanitarian parole, streamlin-
ing the parole process through fee waivers, and developing more solutions for 
evacuating vulnerable Afghans who remain outside the United States. Nguyen 
D. Luu shares a reflection and photographs about the role he and his partner 
played in volunteering in legal clinics to support Afghan resettlement efforts. 
Says Nguyen, “As a Vietnamese-American, my family’s personal refugee stories 
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mirrored those of the families I met at the legal clinic—stories of separation 
from family, permanent displacement, and hope for a new life in America.” 

Tahmina Watson offers a photograph and a sketch and discusses her new 
“identity” as “The Birding Immigration Lawyer” since the onset of the pan-
demic, sharing how contemplating and photographing birds has been a heal-
ing practice and has also made her a better immigration lawyer. Says Watson, 
“When we board airplanes, they tell us in the preflight instructions that we 
need to put on our own oxygen mask before attending to others. Birding has 
become my oxygen mask.” In other creative offerings, Eric Esqueda shares 
“The Children Who Didn’t Grow Up to Save the Future: A Poem by a Former 
ORR Case Manager.” Karl Krooth provides a haiku. Mary Turck offers three 
poems titled “Magdalena,” “Hell Freezes Over,” and “Deportee.” 

On the other side of the joy (and/or coping mechanism) that creative 
writing and birding bring to our authors is the sorrow of loss. Friends and 
colleagues of Valerie Anne Zukin offer a moving in memoriam and share 
photos to remember the untimely death of Valerie, who “dedicated her life to 
pursuing justice for the most marginalized immigrants, especially those who 
were detained.”

We also remember Anna W. Shavers, a former AILA member who died on 
January 22, 2022, and most recently served as the Associate Dean for Diversity 
and Inclusion and as Cline Williams Professor of Citizenship Law at the Uni-
versity of Nebraska College of Law. Anna grew up in the segregated South and 
faced many obstacles but spent her life committed to justice. Anna was deeply 
respected and loved for her gifts in immigration law, administrative law, and 
racial inequity, in addition to being a kind and generous mentor and friend. 

Finally, we cannot close this letter without honoring the memory of the 
many other AILA members we have lost over the years. Their spirits, as well 
as their important contributions, live on.

We are grateful to our authors, Managing Editor Danielle Polen, editor 
Richard Link, Morgan Morrisette Wright of Full Court Press, and a dedicated 
editorial board that is crucial to consistently delivering high-quality issues. We 
hope our readers enjoy this special issue of the AILA Law Journal. 

Allen Orr  
and  

Shoba Sivaprasad Wadhia 
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Thank You Note to AILA

Lisa Seifert

I joined AILA when I could afford it, about a year after I opened my solo 
immigration law practice in Olympia. Chapter meetings were an hour away 
in Seattle, and I would attend as often as possible. Our Washington Chapter 
was always welcoming and friendly. Through AILA I learned a lot. I made 
good friends in all parts of the country who were always there to help when I 
needed it. I repaid the favor to newer lawyers whenever I could, through the 
young lawyers division (started by my cohort in AILA), and individually on 
many occasions. Conferences were brain bursting! and also really fun. Like 
all organizations, there were things that we loved, and also things that we 
sometimes wanted to change. I have been glad for the comradeship, and for 
the advocacy for better immigration laws. Thanks AILA, and see you soon 
in person!
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The Huddled Masses

John Medeiros*

Abstract: Anyone who wishes to practice immigration law in this country 
must understand two things: the stories of those who have immigrated—both 
willingly and unwillingly—to the United States, and the development of laws 
that have prevented others from doing so. America’s immigration laws have 
widely been based on exclusion, rather than inclusion. On taking from, rather 
than giving to. Taking the reader on a journey that begins several thousand 
years ago, “The Huddled Masses” is a literary exploration written in a style 
that pays homage to famed Uruguayan journalist, novelist, and social com-
mentator Eduardo Galeano, that fuses legal research with elements of poetry 
and creative nonfiction to chronicle the history of U.S. immigration and the 
development of U.S. immigration law.

The greatest nations are defined by how they treat  
their weakest inhabitants.

—Jorge Ramos

Prehistory: Beringia

There is a stretch of water between Asia and North America that measures 
a mere 55 miles in width. It links the Arctic Ocean with the Bering Sea, and it 
is so cold that, even in summer, drift ice can be seen floating on its surface. 
It is the end of the Ice Age and monumental glaciers lock up so much water 
that the world’s ocean levels are more than 300 feet lower than they will be in 
the year 2000. The result? A continuous land bridge that stretches between 
Siberia and Alaska. Most archeologists and anthropologists will later agree 
that it is across this bridge, known as Beringia, that a human first passed to 
populate the Americas. They will assume that he came to this land hunting 
elk and caribou. 

“He could not be a fish eater,” they will say. “That would require a 
different migration.”

So here he is, crouching toward Asia, our first immigrant: a wanderer in 
search of food.1
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Prehistory: Spirit Caveman

As he sits down to his last meal amid the cattails and sedges on the shore 
of the ancient lake, the frail man grimaces in agony. A fracture at his left 
temple is still healing; deep abscesses in his gums shoot bolts of pain into 
his skull. Still, he is a survivor; at forty-something, longlived for his people. 
But soon after he finishes the boiled chub that he nets from a stream in what 
will be western Nevada, he feels his strength ebbing like a tide. He lies down. 
Falls asleep. Within hours he is dead, felled by septicemia brought on by the 
dental abscess. When his people find him, they gently wrap his body in a rab-
bit fur robe and secure his bulrush-lined leather moccasins patched twice with 
antelope hide on the right heel and toe. His people dig a shallow grave in a 
rock shelter, line it with reed mats and lie him within. Some 9,400 years later, 
anthropologists will discover him, and they will name him Spirit Caveman.

He isn’t supposed to be here. He is the wrong guy, in the wrong place, 
at the wrong time. According to standard anthropology script, anyone living 
here at this time should resemble Native Americans or, at the very least, the 
Asians who are their ancestors and thus, supposedly, the original Americans. 
But Spirit Caveman does not follow that script and neither do more than a 
dozen other skeletons of the Stone Age.

Who, then, were these First Americans?2

1492: A New World

The land is teeming with inhabitants. We witness Arawak men and women. 
Earthen, full of wonder as they notice something they have never seen before 
in their entire history. An unfamiliar boat carrying a man in fancy clothes 
across the ocean. When his sailors make it to shore, the Arawak, holding true 
to their custom to greet strangers, run to them, bringing food and gifts. The 
fancy man writes of this day:

They brought us parrots and balls of cotton and spears and many 
other things, which they exchanged for the glass beads and hawks’ 
bells. They willingly traded everything they owned  . . . They were 
wellbuilt, with good bodies and handsome features . . . They do not 
bear arms, and do not know them, for I showed them a sword, they 
took it by the edge and cut themselves out of ignorance. They have 
no iron. Their spears are made of cane  . . . They would make fine 
servants . . . With fifty men we could subjugate them all and make 
them do whatever we want.3

The Arawak give him gifts galore; what he really wants is gold.
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1495: The Second Trip

If at first you don’t succeed, try, try again. So when Christopher Columbus 
found no gold during his first voyage, he promises it for his second. In reality, 
the booty would be far greater. He rounds up 1,500 Taíno men, women, and 
children, and brings them to La Isabela, on the island of Hispaniola, for the best 
to be shipped to Spain, but first they must deliver tributes of gold every three 
months. On the island where Columbus and his men imagine huge gold fields 
to exist, they order all persons 14 years or older to collect a certain quantity 
of gold every three months. When they bring it, they are given copper tokens 
to hang around their necks. Indians found without a copper token have their 
hands cut off and bleed to death. Bartolomé de las Casas, the most famous 
of the accompanying Spanish missionaries from that trip, would later report:

It was a general rule among Spaniards to be cruel; not just cruel, but 
extraordinarily cruel so that harsh and bitter treatment would prevent 
Indians from daring to think of themselves as human beings or hav-
ing a minute to think at all. So they would cut an Indian’s hands and 
leave them dangling by a shred of skin and they would send him on 
saying “Go now, spread the news to your chiefs.”4

Thus begins the history, over 500 years ago, of the European invasion of 
the Indian settlements in the Americas. This starts America’s recent history of 
immigration to its shores. A history based on subjugation.

A history based on race.

August 18, 1587: America’s First English Child

On this day Captain John White’s daughter, Eleanor, wife of Ananias 
Dare, gives birth to the first English child born in America: Virginia Dare. She 
is given the name because she is the first Christian born in Virginia. No one 
would know what becomes of her nine days after her birth,5 and naturalization 
laws developed 200 years later would disqualify her from U.S. citizenship for 
being born a girl.6

1620: The Great Puritan Migration

This is the story of the Mayflower and how it arrives on America’s shores 
with the first boatload of undocumented immigrants. The 180-ton vessel begins 
its historic voyage on September 16, 1620, with 102 passengers. But sometime 
during their journey they decide to relocate altogether in the Americas, and 
after 65 days, the Pilgrims sight Cape Cod.
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They anchor on November 21 at Provincetown, Massachusetts, but they 
have no legal right to settle in that region. To overcome this technicality, they 
draw up the Mayflower Compact, in effect creating their own government. 
The document does not imply that the settlers agree upon any new or radical 
democratic system of government. Instead, it is a modified form of a custom-
ary church covenant to meet a temporary crisis in an unfamiliar situation. It is 
signed, and the first European theocratic dictatorship state in the New World 
is a throwback to the 1200s. 

A pillory over here. 
A public stockade over there. 
All for those who engage in any disallowed activity. The Mayflower 

Compact, the first American settlement based on a social contract or cov-
enant, derives its power from the consent of the people and guarantees 
that the colony shall remain under the iron control of the Pilgrim Fathers 
for the first 40 years of its existence. Forty-one men sign the compact, 
including societal leaders, hired men, and bond slaves, some of whom 
could not even write.7

Extraordinary about this document is its establishment of a government, 
by consent, at a time when England’s liberties are still conditioned by the 
remnants of feudalism. It is not the “cornerstone of American democracy” as 
some enthusiasts will later claim (equal rights will come centuries later), but 
the compact does create a foundation for local self-government.8

1638-1655: Swedish Presence

Perhaps inspired by the riches other Great Powers gathered from their 
overseas colonies, Sweden too seeks to extend its influence to the New World. 
In 1637, Swedish stockholders form the New Sweden Company to trade furs 
and tobacco in America. The ships reach Delaware Bay in March 1638, and 
the settlers build a fort at Fort Christina, the site that would later be called 
Wilmington, the first permanent European settlement in the Delaware Valley.

During the next 17 years, more than 600 Swedes immigrate to America. 
The colony eventually consists of farms and small settlements along the banks 
of the Delaware River into Delaware, New Jersey, Pennsylvania, and Maryland. 
New Sweden rises to its greatest heights during the governorship of Johan 
Printz, but his autocratic rule leaves many settlers dissatisfied, and a petition 
for reform returns him to Sweden. 

Johan Rising becomes governor of the Dutch capitol of New Amsterdam, 
which will later be called New York City. It is ruled by the hot-tempered Peter 
Stuyvesant. Soon after arriving in New Sweden, the Swedish Rising attempts 
to remove the Dutch from the colony, infuriating the Dutch leadership. In 
retaliation, Stuyvesant sends seven armed Dutch ships and 317 soldiers to 
attack the Swedes. Resistance would be useless, and the vastly outnumbered 
Swedes surrender to the Dutch. 
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Within the next twenty years, the Dutch would lose all their colonies to 
the British.9

1610-1650: Servitude Indentured

Here is how we will finance the recruitment and transport of workers from 
England to the colony. This convenient system shall be called “indentured 
servitude,” and, with a little luck, it shall become one of the most successful 
business enterprises in the New World. There will be four forms of immigrant 
servitude, three of them voluntary:

1.	 Under the most common form, servants sign an indenture before 
departure, which is then sold to a master when the servant reaches 
the colonies. Once the servant completes his term, usually seven 
years, he is then no longer contractually obligated to serve his master.

2.	 Servants arrive without written contracts, and instead are to serve 
according to the “custom of the country,” even if the custom is not 
yet defined, or changes regularly. Customary servants are younger 
than those with indentures, and they serve longer terms.

3.	 “Redemptioners” agree to pay passage upon arriving in the colonies, 
thus shifting much of the risk in the trade from merchants to the 
migrants. If unable to pay, they are sold as servants to satisfy their 
debt. This form of servitude will be popular in the eighteenth 
century with German migration to the Mid-Atlantic colonies.

4.	 Penal servitude, an important source of labor, will flourish in the 
eighteenth century when some 50,000 convicts will be shipped 
to the colonies.

The types of people who come to the colonies as indentured servants shall 
vary over time and by region, although most will be male, young, in their 
late teens and early twenties, and single, traveling alone. They will be chiefly 
English, although as opportunities and wages in England improve, we expect 
more will come from Scotland, Ireland, Wales, and Germany.10 

This may be a temporary fix, but what we really need is steady labor, one 
where servants would be servants for life, as would their children and their 
children’s children. 

We need a new way.

1680-1808: The New Way

It is the year of our Lord 1680. Tobacco farming starts to boom, but the 
number of people willing to sign on as indentured servants starts to diminish. 
“Fear not!” we are told; we have a solution at hand. The solution is radical, 
and with it an entire institution starts to emigrate to America. 
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The ships come slowly at first, carrying only dozens until the larger ships 
later arrive with increasing numbers of slaves brought in from Africa, until 
the numbers reach 650,000.

They come unwillingly.
They are brought from a vast continent and arrive in America representing 

many different cultures and speaking a variety of languages. The world is not 
yet ready for their diversity, so they will experience more than two centuries 
of bondage during which much of their ancestral heritage shall fade and their 
differences shall disappear. They shall replace Native American slaves, who are 
too susceptible to diseases of European origin. 

The Africans come from many racial stocks and many tribes, from the 
spirited Hausas, the gentle Mandingos, the creative Yorubas, from the 
Ibos, Efiks and Krus, from the proud Fantins, the warlike Ashantis, 
the shrewd Dahomeans, the Binis and Sengalese.11

Slavery is an attractive proposition to landowners, where the price tag 
for an African male is around $27 while the salary of an indentured servant 
is about $0.70 per day. If you do the math correctly, you will find that it is 
much more economical to own a slave, as long as he lasts more than 40 days.12

March 26, 1790: The First Naturalization Act

The Revolutionary War has ended. Immigration remains at a low (with 
the exception of slaves) and the country’s first census is taken. The Constitu-
tion of the new United States is the supreme law of the land, and among its 
many provisions: the power to set rules for naturalization in the United States 
would rest in the legislative branch of the federal government. Congress exer-
cises that power by passing the Naturalization Act of 1790, the first federal 
naturalization law in America. 

The legislation introduces requirements for naturalization, outlines 
procedural steps (charging the courts with carrying out this procedure), and 
establishes U.S. law regarding derivative citizenship for children of naturalized 
parents or children born to U.S. citizens abroad. The details governing these 
principles will evolve over the course of American history, yet the broad rules 
of naturalization will remain remarkably mostly unchanged. One noteworthy 
exception: naturalization is limited to “free white persons,” disqualifying 
indentured servants, slaves, and women, all of whom are dependents incapable 
of casting an independent vote.13

1798: Immigrants as Political Pawns

The year is 1798, and anti-immigrant tension gives rise to the Alien and 
Sedition Acts. Enacted by the Federalist controlled U.S. Congress, allegedly 



2022]	 The Huddled Masses	 17

in response to the hostile actions of the French Revolutionary government, 
these laws are designed to destroy Thomas Jefferson’s Republican party, which 
had openly expressed its sympathies for French Revolutionaries.

The Naturalization Act requires that all white persons, in order to 
qualify for citizenship, must reside in the country for at least four-
teen years prior to making application. Depending on recent arrivals 
from Europe for much of their voting strength, the Republicans are 
adversely affected by this Act.

The Alien Act allows the President to remove those aliens judged to 
be dangerous to the peace and safety of the United States.

With the election of Thomas Jefferson as president in 1801, the new 
congress allows the Naturalization Act of 1798 to expire and quickly acts and 
passes the Naturalization Act of 1802, which restores citizenship requirements 
to five years rather than fourteen.14

1840s: A Potato Blight

Potatoes. Brought to Europe from the Americas. The lonely tuber flour-
ished in new European soil, and quite well. Until now. It is a cold, wet summer 
in the mid-1840s, and an entire potato crop carries with it diseases never before 
seen in these parts of Ireland. The potato is the staple of the Irish diet; without 
it, there is no meal. And so it is that poor houses become overwhelmed. Soup 
kitchens cannot feed the hungry. Orphans wander motherless; cholera and 
typhus pull the half-living into mass graves. Within five years a million Irish 
nationals die of starvation and disease, and a half million leave their country, 
coming to the United States in this Great Migration with whatever hope and 
money they could scrap together.15

1870: Naturalization for Some, Not All

The year is 1870, and the Constitution is ratified with a new amendment 
that guarantees that the right of citizens to vote shall not be denied because 
of race, color, or previous condition of servitude.16 This comes just two years 
after the 14th Amendment, which granted citizenship to African Americans 
and enslaved people who had been emancipated after the Civil War.17 Not-
withstanding these amendments, states are left with regulating suffrage. 

The Immigration Act of 1870 would grant federal control over natural-
ization under the name of the 14th and 15th Amendments. Initially the bill 
is straightforward with no reference to voting rights; it punishes fraud in the 
naturalization process and gives federal courts jurisdiction over naturalization 
cases. With little drama, it passes the House. But when the Senate introduces 
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its version, it inserts provisions that require naturalized citizens to present a 
naturalization certificate authorized by a federal court in order to cast a vote. 
Facing opposition from within his own Republican party, the bill’s author 
agrees to modify his version of the bill. But just before his version of the bill 
comes up to a vote, Senator Charles Sumner proposes yet another amend-
ment: “that all acts of Congress relating to naturalization be, and the same are 
hereby, amended by striking out the word ‘white’ wherever it occurs so that 
in naturalization there shall be no distinction of race or color.”

If Sumner’s proposal is approved, no immigrants could be barred from 
naturalization, and that is not a step Congress is willing to take. His proposal 
nearly kills the bill. In the end, Alabama Senator Willard Warner would save 
the day by coming up with the language that would lead to the bill’s passage, 
that naturalization would be extended to “aliens of African nativity and to 
persons of African descent.”

This way, Asians would remain ineligible for naturalization.18

March 3, 1875: The Policing of Sexuality

Chinese immigrants have been settling on our west coast for over two 
decades now, and because their wages are low, racial tensions between white 
settlers and Chinese immigrants are heightened. To add to this, many Chinese 
immigrants are forcibly brought to the United States to work as prostitutes 
and forced laborers. Complaints reach a high pitch of hysteria when an eco-
nomic depression hits the western states. Congress reacts by passing a law on 
March 3, 1875, which history shall remember as the first law to restrict our 
country’s undesirables, a law to “end the danger of cheap Chinese labor and 
immoral Chinese women.”19 The law defines undesirables as a person from 
East Asia coming to the United States to be a forced laborer, any East Asian 
woman who would engage in prostitution, and anyone considered a criminal 
in their own country.

The only ban that would be effectively enforced is the ban on Asian 
women.20

1882: The Chinese Exclusion Act

The intent of the language can be seen in the Act’s Preamble:

Whereas, in the opinion of the Government of the United States the com-
ing of Chinese laborers to this country endangers the good order of certain 
localities within the territory thereof . . .

Even though Chinese immigrants represent only 0.002 percent of the 
population, Congress passes the Chinese Exclusion Act. The Act suspends 
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immigration of Chinese laborers to the United States for ten years, permits 
Chinese laborers already here to remain in the country after a temporary 
absence, provides for the deportation of Chinese immigrants illegally in the 
United States, and bars Chinese nationals from U.S. naturalization. The law 
will later be extended, and this racist racial policy will last until 1952.

We are told the Chinese are a threat to the “good order of life.” We are 
told that Chinese immigrants are racially different. Foreign. Un-American. 
We are told it is impossible for them to assimilate into a culture that excludes 
them, and neither the courts nor the body politic accepts them as members 
of the national community.21

1884-1885: The Mother of Exiles

From the shores we see a boat person. A tramp. A French import. Who is 
she? She is an immigrant herself, arriving under cover of darkness and shrouded 
in mystery. Little do we realize that she shall become the prominent symbol 
of freedom in the United States, perhaps the world.22

Lady Liberty.
She turns heads, and inspires poetry, such as “The New Colossus,” by 

Emma Lazarus:

Not like the brazen giant of Greek fame
With conquering limbs astride from land to land;
Here at our sea-washed, sunset gates shall stand
A mighty woman with a torch, whose flame
Is the imprisoned lightning, and her name
Mother of Exiles. From her beacon-hand
Glows world-wide welcome; her mild eyes command
The air-bridged harbor that twin cities frame.
“Keep, ancient lands, your storied pomp!” cries she
With silent lips. “Give me your tired, your poor,
Your huddled masses yearning to breathe free,
The wretched refuse of your teeming shore,
Send these, the homeless, tempest-tossed to me,
I lift my lamp beside the golden door!”23

She is the mother who calls many for dinner, knowing there is no food.

1875-1917: The Early Immigration Restrictions

The Chinese Exclusion Act changes the way immigration law is viewed. It 
is no longer about who can enter; instead, it is about who cannot. This shift 
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in thought allows for the passage of a series of immigration laws that exclude 
the following immigrants:

1882	 Idiots, lunatics, convicts and persons likely to become a public 
charge.

1903 	 Epileptics; insane persons; beggars; anarchists.
1891 	 Those likely to become a public charge; those with contagious dis-

eases; felons; persons convicted of other crimes or misdemeanors; 
polygamists; aliens assisted by others by payment of passage.

1907	 Imbeciles; the feebleminded; people with tuberculosis; children 
without parents; women coming to the United States for prostitu-
tion or other immoral purposes; people with physical or mental 
defects which could affect their ability to earn a living; people who 
admitted the commission of an act of moral turpitude.

1917	 Illiterate persons.24

1880-1892: A New Island

Close to the mouth of the Hudson River is a 2.5-acre island whereon land 
many future citizens of the United States. Formerly known as Oyster Island, 
Ellis Island was acquired for $10,000 by the state of New York in 1808. Now, 
decades later, Uncle Sam wisely decides to look after his future nephews and 
nieces himself, hoping to stop abuses immigrants faced when their introduction 
into this country was made under the supervision of certain states, notably 
New York, Massachusetts, Pennsylvania, Maryland, and Louisiana. 

Hence, the federal government selects Ellis Island as the dumping ground 
for those who come to the Empire City.

It will be that way for the next 62 years.25

1894-1896: The Immigration Restriction League

America. Land of opportunity. Even the opportunity to manifest hatred of 
others in a coordinated and executable fashion. For example, let’s say that your 
name is Charles Warren, or Robert DeCourcy Ward, or Prescott Farnsworth 
Hall. You—Charles, or Robert, or Prescott—graduate from Harvard University 
because, well, privilege. And let’s say that at the time of graduating you are 
not impressed with the state of affairs in the world. More than anything, you 
are shocked by the growing number of immigrants coming to America each 
year. This land of the free enables you to establish the Immigration Restric-
tion League, in response to your increasing sense of invasion by undesirable 
immigrants that threaten you. The league stands by your mission:
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1.	 to advocate for the stricter regulation of immigration;
2.	 to issue documents and information on that subject; and 
3.	 arouse public opinion to the necessity of a further exclusion of 

elements undesirable for citizenship or injurious to our national 
character.26

Such is the way with hatred.

1906-1907: A Gentleman’s Agreement

A treaty with Japan in 1894 assures free immigration, and the number 
of Japanese workers in California continues to increase. Naturally, Japanese 
immigrants are met with growing hostility. Japan has decided to curb the 
problem by denying passports to laborers seeking to enter the United States. 
Racial antagonism intensifies, and on May 7, 1906, the San Francisco school 
board arranges for all Asian children to be placed in segregated schools. 

Japan is prepared to limit emigration to the United States, but it is also 
deeply wounded by San Francisco’s discriminatory law aimed specifically at 
its people. President Theodore Roosevelt, wishing to preserve good relations 
with Japan as a counter to Russian expansion in the Far East, persuades the 
school board to rescind the segregation order. And thus, on February 24, 1907, 
the Gentlemen’s Agreement with Japan is born. It concludes in the form of 
a Japanese note agreeing to deny passports to laborers intending to enter the 
United States and recognizes America’s right to exclude Japanese immigrants, 
further restricting Asian immigration.27

1911: A New Dictionary

The course of immigration is changing dramatically. Immigration levels 
soar to over one million people each year, and with so many people coming 
to America’s shores, it has become increasingly difficult to classify them by 
country of birth. This is what keeps Republican Senator William P. Dillingham 
awake at night. A vocal advocate of restricting immigration, Dillingham creates 
the Dillingham Commission, a joint House and Senate commission formed 
to study changes in immigration. “We will no longer classify immigrants by 
their country of birth,” the commission sings, “but by race or people instead.” 
Let’s believe them when they say this:

In the preparation of this dictionary, it was neither the plan of the 
Commission nor the purpose of the author to attempt an original 
discussion of anthropology or ethnology, but rather to bring together 
from the most reliable sources such existing data as it was believed 
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would be useful in promoting a better understanding of the many 
different racial elements that are being added to the population of 
the United States through immigration.

In the more strictly ethnological topics of definition and division, 
or classification of races or peoples according to their languages, their 
physical characteristics, and such other marks as would show their 
relationship to one another, and in determining their geographical 
habitats, an effort has been made to present the view most generally 
accepted among ethnologists . . .

This justifies the government from taking positions such as “Negroes are 
alike in inhabiting hot countries and in belonging to the lowest division of 
mankind from an evolutionary standpoint,” and “the ‘Jewish nose,’ and to a 
less degree other facial characteristics are found well-nigh everywhere through-
out the race, although the form of the head seems to have become quite the 
reverse of the Semitic type.”28

This racist, albeit controversial dictionary would be used to reduce immi-
gration numbers over the next four decades.

1918: No More Reds

The climate of repression established during World War I continues even 
after the war ends. This time, government interests focus on communists. 
Building on earlier immigration laws, Congress passes the Anarchist Act of 
1918 with three purposes in mind. This law authorizes the deportation of 
any immigrant who:

1.	 opposes all organized government (anarchism);
2.	 advocates the overthrow of the government “by force or vio-

lence”; or
3.	 belongs to any organization teaching these views.29

The Secretary of Labor rules that the Communist Party advocates vio-
lent revolution. Therefore, any alien who is a member of that Party shall be 
deported.

1921, 1924: A Case for Quotas

Immigration in the early twentieth century is extremely high relative to 
nineteenth century levels. Congress responds to this influx of immigrants by 
passing the Emergency Quota Act of 1921. Under this new legislation, Euro-
pean immigration is limited to three percent of each country’s foreign-born 
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population currently residing in the United States as of the most recent census. 
Three years later, the Johnson-Reed Act—known informally as the Immigra-
tion Act of 1924—would further limit the number of immigrants allowed 
into the country through a national origin quota. The quotas will reduce the 
number of visas to two percent of each nation’s number of foreign-born resi-
dents as of the 1890 census. The choice to use the 1890 census, as opposed 
to the 1910 census, is clearly intentional, because up to 1890, America still 
had a largely homogenous population. From 1890 to 1914, some 15 million 
immigrants had entered America from the Middle East and from the South 
and the East of Europe.

By choosing 1890 as the key year, Congress could exclude more 
undesirables.30

1922: The Free White Man

His name is Takao. He is born in Japan in 1875 and moves to the United 
States at the age of 19. He goes on to study at the University of California, 
and later moves to Hawaii, where he marries a woman of Japanese descent 
and fathers two U.S. citizen children. 

When American colonists overthrow the kingdom of Hawaii, Congress 
extends birthright citizenship to the land. Takao applies for naturalization, 
but his application is denied. He later appeals the decision all the way to the 
U.S. Supreme Court. His arguments are simple: (1) many people from Japan 
have light skin color, so if skin color were the determining factor, then those 
from Japan should be thought of as white, and (2) good character should play 
a role in decisions of naturalization. 

Naturalization is still a privilege extended to “free white persons,” and 
for the first time, the U.S. Supreme Court decides, exactly what that term 
means. Before this case, a number of lower courts had already determined the 
following people were not white: Chinese (1878), Hawaiians (1889), Bur-
mese (1894), Japanese (1894, 1902, 1908, 1910), Mexicans (1897), Native 
Americans (1900), Armenians (1905), Filipinos (1916 and 1917), Koreans 
(1921), and anyone of mixed heritage.

Interestingly, South Asians were not white in 1909 and 1917, but in 1910, 
1913, 1919, and 1920 they were. 

Similarly, in 1909, 1910, and 1915, Syrians were white, but were not in 
1913 and 1914.

Surprising absolutely no one, the Court rules that the words “white per-
son” “were meant to indicate only a person of what is popularly known as the 
Caucasian race.” 

This opens the door to other legal challenges so much that the term 
“free white person” is now narrowly defined as a person with white skin with 
European ancestry.31 
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May 13, 1939: The Voyage of the St. Louis

The German transatlantic liner St. Louis sails from Hamburg, Germany, 
for Havana, Cuba. On the voyage are 937 passengers, almost all of whom are 
Jewish refugees fleeing the Third Reich. The majority of the Jewish passengers 
had already applied for U.S. visas, and plan to stay in Cuba only until they 
could enter America. When the St. Louis arrives in Havana harbor on May 27, 
Cuba invalidates their entry documents, and admits only 28 passengers—6 of 
whom are not Jewish (4 Spanish and 2 Cuban nationals). The remaining 22 
are admitted because they seem to have valid entry documents. An additional 
passenger ends up in a Havana hospital after a suicide attempt. After refusing 
to admit the passengers, Cuba orders the ship out of its waters.

Sailing so close to Florida, passengers on the St. Louis cable President 
Franklin D. Roosevelt asking for refuge. But Roosevelt never responds. The 
White House had already decided not to admit the passengers, and a State 
Department telegram sent to the ship states that passengers must await their 
turns on the waiting list and then qualify for and obtain visas before they may 
be admissible into the United States.

Such is the way with quotas. 
Based on the formula established by the Quota Act of 1924, the annual 

combined German-Austrian quota of 27,370 had already been filled. Presi-
dent Roosevelt could issue an executive order to admit additional refugees 
but chooses not to do so for a variety of political reasons.

Following the U.S. government’s refusal to permit the passengers to 
disembark, the St. Louis sails back to Europe on June 6, 1939, and all of its 
passengers would later find themselves under Nazi rule.32

1941-1942: A New Internment

December 7, 1941. While negotiations are going on with Japanese rep-
resentatives in Washington, Japanese carrier-based planes sweep in without 
warning over Oahu and attack the bulk of the U.S. Pacific fleet moored in 
Pearl Harbor. Of the military casualties, 2,280 are killed and 1,109 wounded. 
Sixty-eight civilians die.

December 8, 1941. The United States declares war on Japan, under the 
leadership of President Franklin D. Roosevelt, and Japanese-Americans would 
find their lives severely altered.

February 19, 1942. President Roosevelt issues Executive Order 9066, 
under which the military commander on the West Coast is given the author-
ity by the President to exclude any person deemed to be a danger to national 
security. The military feels that the threat of a Japanese invasion is realistic, so 
to prevent pro-Japanese actions, the entire Japanese-American population of 
the west coast of the United States—two-thirds of whom are U.S. citizens—is 
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moved to Midwestern states and forced to live in concentration internment 
camps.

Two years later the U.S. Supreme Court rules that Executive Order 9066 
is constitutional on the grounds that it was nothing more than an exclusion 
order not based on racism.33

1943: The Chinese Aren’t So Bad After All

There is an odd change in the air. Chinatown turns from a crime- and 
drug-ridden place to a quiet, colorful tourist attraction. Well-behaved and 
education-conscientious Chinese children are welcomed by public school 
teachers. China herself becomes allies with the America during World War II, 
and the Japanese have replaced China as the undesirable Asians.

Such is the way with war.
One would expect these events to lead up to some sort of reward for the 

Chinese. So it is that on December 17, 1943, Congress passes the Chinese 
Exclusion Repeal Act. As immigration from China resumes, most of the immi-
grants are women, wives of Chinese men already in the United States. Many 
couples are reunited after decades apart. There is rejoicing in the streets and 
throughout Chinatown one can smell the scent of fresh ginger and roast duck. 

Everyone is so happy that no one remembers that the quota for China is 
still much lower than it is for each country of Europe.34

1946: A Time for Decolonization

Perhaps, they thought, by supporting U.S. naturalization of its citizens, 
the country could prosper with remittances sent back to the island, and this 
could lead to its own independence. So explains the support by the Philippine 
Commonwealth government of the Luce-Celler Act. Under it, India and the 
Philippines would be removed from the Asiatic Barred Zone, granting the 
privilege of admission to the United States as quota immigrants, and eligibility 
for naturalization to races indigenous to India and persons of Filipino descent.35

1952: The Immigration and Nationality Act of 1952

After two years of study, the bill headed by Senator Pat McCarran of 
Nevada, and Congressman Francis Walter of Pennsylvania is finally approved. 
It will bring into one comprehensive statute the multiple laws that govern 
immigration and naturalization to the United States. It shall repeal and codify 
earlier laws, remove all remaining racial prohibitions, and retain quotas. It will 
be the mother of all immigration laws. President Harry S. Truman will veto 
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the bill, castigating its national origin quotas. But Congress will override the 
veto, and the bill shall become law on June 27, 1952.

It shall be the foundation for all immigration laws and procedures going 
forward.36

1965: The Law of Unintended Consequences

First comes the Civil Rights Act of 1964, the landmark law that bans 
discrimination based on race, color, religion, sex, and national origin. 

Next comes the Voting Rights Act of 1965, which prohibits racial dis-
crimination in the voting process. 

And if American democracy were not already busting out of its seams, 
now comes the Hart-Celler Immigration Act of 1965.

In a solemn ceremony beneath the Statue of Liberty on October 3, 1965, 
President Lyndon Johnson signs the historic legislation reminding the public 
just above a whisper that the legislation would not have a significant impact. 
“This bill that we will sign today is not a revolutionary bill,” he says. “It does 
not affect the lives of millions. It will not reshape the structure of our daily 
lives . . . Yet it is still one of the most important acts of this Congress and of 
this administration. For it does repair a very deep and painful flaw in the fabric 
of American justice. It corrects a cruel and enduring wrong in the conduct of 
the American nation.” 

The cruel and enduring wrong, of course, is the quota system based on 
national origin established by the previous law, which directed 70 percent of 
the immigration slots to northern Europeans. The previous law significantly 
limited immigration from southern and eastern Europe and maintained for-
midable barriers against those from Asia and Africa. In the most recent reform 
from 1952, Congress established an Asia Pacific Triangle, and each country 
in this geographic area was awarded a minimum quota of 100, but the total 
immigration from the triangle could not exceed 2,000. And if more than 20 
countries came into being within the triangle, all triangle countries would 
have their annual quotas reduced. 

So Hart-Celler Act is more than symbolic. It is an intentional act designed 
to change the makeup of America forevermore by creating real equal oppor-
tunity for groups whose opportunity to immigration had been restricted in 
the past. Since the passage of the Act, upwards of 75 percent of immigrants 
have been from Asia, Africa, or Central or South America.37

The (mostly) white face of America will never be the same. 

1986: The Immigration Reform and Control Act of 1986

On the right are the conservatives; for them, the word immigration means 
enforcement. On the left are the liberals; for them, it means legalization. When 
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the two collide, we get bipartisan-supported comprehensive immigration 
reform. Such is the case with the Simpson-Mazzoli bill, more commonly 
referred to as the Immigration Reform and Control Act of 1986. Some call it 
IRCA. Some call it amnesty. Others call it a mistake.

To appease the conservatives, the bill improves security against illegal 
crossings at the southern border, and for the first time in history, our country 
imposes sanctions on employers who knowingly hire undocumented work-
ers. Employment in the United States is, after all, a magnet, and IRCA helps 
weaken its pull by making employers responsible for verifying the employ-
ment authorization of their employees. Failure to do so will result in civil, 
and sometimes criminal, penalties. 

In theory, it makes sense. 
In practice, it is a disaster, as the Government Accountability Office would 

later report that widespread discrimination would be its by-product.38

To appease liberals, the bill establishes provisions prohibiting discrimina-
tion based on citizenship and national origin and legalizes over three million 
undocumented immigrants living in the United States at the time the law 
was passed. 

There was not supposed to be more than triple that number just twenty 
years later.39

This was not supposed to fail.40

1990: The Double-Edged Sword

The Immigration Act of 1990 carries much promise—but with its promise 
also comes punishment. On one hand, IMMACT90 elevates immigration 
levels in both the employment-based and family-based categories. It establishes 
a diversity residence lottery for nationals of countries that have been under-
represented in their numbers of immigrants and codifies a temporary haven 
for people who have fled unsafe conditions. It also changes several exclusion 
grounds (most notably the exclusion of homosexuals) and allows for a waiver 
for battered spouses and children. 

But the same law expands the definition of certain crimes and heightens 
criminal grounds for deportation. It expands the courts’ ability to issue removal 
orders in absentia, expands court authority to sanction attorneys, and limits 
an individual’s time to seek counsel. 

IMMACT90 is a double-edged sword.41

1993: Double Blunder

Seven years after the passage of IRCA, President Bill Clinton selects 
Zoe Baird as his choice for U.S. Attorney General, whose responsibility it 
is to oversee federal immigration laws. But soon after his announcement 
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it is reported that Baird has been employing an undocumented couple as 
domestic workers in violation of the 1986 law. Clearly, this dooms her 
nomination.42

As if the embarrassment weren’t bad enough for the administration, the 
President’s second choice, Justice Kimba Wood, also employed an undocu-
mented immigrant. Justice Wood withdraws her nomination, even though 
her actions (unlike Baird’s) were legal at the time.43

Employer sanctions. They’re not just for companies anymore.

1996: Preemption and Habeas Corpus

It’s called the Supremacy Clause and it states that the U.S. Constitution 
and federal law take precedence over state laws and constitutions. It means that 
our federal structure of government precludes states from taking actions that 
are federal in scope. But what happens when the federal government fails to do 
its job? That is the question states are asking in 1996, and the answer provided 
by Congress is the Illegal Immigration Reform and Immigrant Responsibility 
Act. As its name so gruesomely implies, most of the provisions of IIRAIRA 
focus on the apprehension and removal of undocumented immigrants pres-
ently in the United States, but in the process, Congress transforms many other 
areas of immigration law.44 

One such transformation is the restriction—and in some cases elimina-
tion—of judicial review. Another is the inclusion of a provision that allows 
the attorney general to enter into cooperative agreements with states and 
localities under which trained state and local law enforcement officers can 
perform enforcement functions otherwise reserved for federal authorities.45

Without giving immigrants their day in court, the law violates the most 
revered element of the U.S. Constitution—the establishment of the United 
States as a society governed by the rule of law.46

2001: The Year of the PATRIOT

September 11, 2001. A terrorist attack on New York’s World Trade Center. 
With one of the most creative acronyms in the history of U.S. immigration law, 
Congress passes the United and Strengthening America by Providing Appropri-
ate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act 
of 2001, a piece of antiterrorist legislation, aspects of which are of concern to 
human rights groups. Most notably, the Act contains a provision that includes 
new government powers to detain foreign nationals suspected of involvement 
in terrorism or any other activity that endangers the national security of the 
United States for up to seven days without charge.
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More than five years later, over 750 people will have been detained indefi-
nitely, without ever being charged with a crime, including children and the 
elderly. There will be numerous hunger strikes and suicide attempts.

Civil liberties will never be the same.47

2002-2003: The Roundup

The Alien Registration Act of 1940 required all noncitizens over the age of 
fourteen to register with designated authorities. It was created to undermine 
left-wing political groups in the United States. Well, before September 11, 
2001, the registration requirements were rarely enforced. Now the rules have 
changed.

In 2002, Attorney General John Ashcroft announces the National Security 
Entry-Exit Registration System (NSEERS). But unlike the original registra-
tion program, NSEERS specifically targets visitors from Muslim-majority 
countries. In the first phase of NSEERS registration, these countries include 
Iran, Iraq, Libya, Sudan, and Syria.

But by far the most controversial part of the program is its second phase. 
Unlike the first phase, which registers people at airports upon their entry 
into the United States, the second phase includes a domestic, in-person and 
call-in registration, and pertains only to males over the age of sixteen who 
are lawfully admitted into the United States in a temporary status who are 
citizens of Iran, Iraq, Libya, Sudan, Syria, Afghanistan, Algeria, Bahrain, 
Eritrea, Lebanon, Morocco, North Korea, Oman, Qatar, Somalia, Tunisia, 
United Arab Emirates, Yemen, Saudia Arabia, Pakistan, Bangladesh, Egypt, 
Indonesia, Jordan, or Kuwait.

Ironically, anyone from these countries who enters illegally is not required 
to register under NSEERS upon their entry; the registration only applies to 
those already here.

Of the 82,000 men who register, 13,000 have overstayed their status, 
many of whom have been waiting for their permanent resident visa to become 
current. Still, they register under NSEERS, hoping to win leniency by dem-
onstrating their willingness to cooperate with the campaign against terror. 
Instead, all are subjected to removal proceedings.48

Attorney General Ashcroft holds his ground, citing the statutory foun-
dation for the program is also linked to section 263 of the Immigration and 
Nationality Act (INA). But under that section, the attorney general is permit-
ted to only require registration for several classes of nonimmigrants including 
(1) alien crewmen, (2) holders of border-crossing identification cards, (3) aliens 
confined in institutions, (4)  aliens under order of removal, (5)  aliens who 
are or have been on criminal probation or criminal parole within the United 
States, and (6) aliens of any other class not lawfully admitted to the United 
States for permanent residence.49
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But none of these classifications allow for the selective enforcement of 
registration and mistreatment of nonimmigrants based on national origin or 
religion. Nevertheless, to the dismay of many, the NSEERS program is held 
by many courts to be consistent with the law.50

2008-2010: The Repeal of the HIV Immigration and 
Travel Ban 

It has been over twenty years, and the United States remains on a list of 
only twelve countries worldwide (including Saudi Arabia and Libya) that ban 
entry to immigrants living with HIV. But soon HIV would be removed from 
the list of communicable diseases of public health significance, reversing what 
many consider to be two decades of discrimination. The final regulations are 
published on November 2, 2009, and the law to remove HIV from the dreaded 
list goes into effect on January 4, 2010.51

Whether it is the cause or the effect, the 2012 World AIDS Conference, 
which was in jeopardy as a result of the restrictions, can now be held in the 
United States after all.52

2010: The United State of Arizona

We are told the federal government really does have its hands full, with 
no way of fixing a system too long broken. Such is the rationale behind Ari-
zona’s law S.B. 1070, which tests the legal limits of a trend toward greater 
state involvement in the enforcement of federal immigration law. “If the feds 
can’t fix it, we will!” We hear Arizonans chant. Again.

It is a chant similar to the one we heard in 1988, when the voters of 
Arizona narrowly passed a referendum amending the state constitution to 
declare English the official language of the state, requiring that the state and 
its political subdivisions “act in English and no other language.” The Arizona 
Supreme Court would later invalidate the move on both first amendment and 
equal protection grounds,53 but now, in 2010, though the chanting is similar, 
the focus is quite different. 

The law is passed on April 23, 2010, and its major provisions include 
the following:

•	 it directs state and local law enforcement officers to make a 
reasonable attempt to determine a person’s immigration status,

•	 it authorizes police to make an arrest without a warrant if they 
have probable cause to believe the person has committed any 
immigration violation,
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•	 it criminalizes under state law activities prohibited by U.S. immi-
gration law, and

•	 it makes it illegal for an unlawful immigrant to apply for or solicit 
work in the state of Arizona.

It is called attrition through enforcement, and it is designed to encourage 
the voluntary exit of undocumented immigrants.54 “We’re working in coopera-
tion with the federal government,” Arizona tells us, but there is no cooperative 
agreement as established by IIRAIRA. Instead, the state has engaged itself in 
an independent state enforcement effort preempted under federal law. And 
though its supporters deny it, the Arizona law allows state and local enforce-
ment authorities to profile others based on race, color, or national origin, 
something the state’s own supreme court, and its own circuit court previously 
determined was not permissible.55

It is anticipated that other states will join Arizona on any new ground 
that S.B. 1070 establishes, furthering the fragmentation of immigration 
enforcement.56 

Such is the way with nation-states.

2015: An Emperor’s Campaign

It comes out of reality television shows and conspiracy theories. Out of 
a nationalism not seen since the Nazi regime. He pauses on the stage before 
addressing the crowd—a few dozen that he would describe as thousands—in 
a building that bears his name. Within the first few minutes of his speech, he 
homes in on one single issue that would define his campaign and, ultimately, 
his presidency. “The U.S. has become a dumping ground for everybody else’s 
problems.” The crowd cheers and he thanks them. “When Mexico sends its 
people, they’re not sending their best. They’re not sending you. They’re not 
sending you. They’re sending people that have lots of problems, and they are 
bringing those problems with us [sic]. They’re bringing drugs. They’re bringing 
crime. They’re rapists. And some, I assume, are good people . . . It’s coming 
from more than Mexico. It’s coming from all over South and Latin America. 
And it’s coming probably, probably from the Middle East.” 

The crowd puffs up like a toxic chest. 
“I would build a great wall—and nobody builds walls better than me, 

believe me—and I build them very inexpensively. I will build a great, great 
wall on our southern border and I will have Mexico pay for that wall. Mark 
my words.”

And he ends this speech with a pledge. “Sadly, the American Dream is 
dead. But if I get elected President, I will bring it back bigger and better and 
stronger than ever before. And we will make America great again.”57
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2017-2021: The Great Demolition

The Emperor’s Great Wall 

“Kirstjen, Darling,” the Emperor says to his homeland security secretary. 
“What about the wall? It’s got to be steel bollards.” He says this after being 
convinced that concrete would be too easy to break apart. “Love that design. 
It’s got to be steel bollards right next to each other.” No bars at the top, he 
says, just bollards. For him this has to be beautiful. “Think of it like flagpoles. 
A flagpole next to another flagpole next to another flagpole. I have the best 
flagpole guy in the country.” He is a master negotiator who cannot cut a deal 
with Congress—a contradiction obsessed with a one-dimensional solution to 
a multi-dimensional problem. He speaks of building trenches along the fence’s 
border, filled with water and snakes and alligators. And how the fence should 
be electrified so anyone touching it would receive injurious shock. 

He waxes on that the tops of the bollards need to be pointy and sharp 
enough to pierce human flesh in an instant. That the pointy parts should be 
painted “flat black” because that would draw in the most heat from the sun 
and make the structure too hot to touch. 

It does not matter that black paint would cost an additional $1 million 
per mile. 

And it does not matter who owns the land. “Just take the land and let 
them sue us,” the Emperor says.

He wants those who climb the wall to be burned and maimed and cut 
into pieces. It does not matter they are seeking safe haven.58

Third Time’s the Charm

The Great Demolition begins with a travel ban. Just seven days into the 
new government, and he rolls out the executive order as though it is manna 
from heaven. The edict is effective immediately, and suspends entry of nearly 
all nationals from Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen. It is 
challenged in the courts within hours as a blatant disregard for First Amend-
ment protections and is temporarily enjoined in parts.

He then signs another executive order bearing the same title one month 
later. Iraq is removed from the list, and the implementation date is delayed. 
Looking to the courts with a wishful eye, the Emperor grimaces when he learns 
that this order, too, is subject to a nationwide restraining order.

Rolling up his sleeves for one final attempt, he licks his quill with a lust-
ful grin and pens Proclamation 9645, “Enhancing Vetting Capabilities and 
Processes for Detecting Attempted Entry into the United States by Terrorist 
or Other Public-Safety Threats.” This one is different. This one restricts travel 
from people from Iran, Libya, Somalia, Syria, and Yemen, and adds three 
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non-Muslim countries (Chad, North Korea, and Venezuela) so courts can 
look away when Americans say, “Muslim Ban.” 

While lower courts issue nationwide injunctions, the Supreme Court 
ultimately allows the Muslim travel ban to be implemented.59

Zero Tolerance

Jose is five years old and cries himself to sleep each night after being 
separated from his father at the border. He is not alone. A secretly recorded 
audio clip details the cries of children wailing “Mami” and “Papá” with border 
agents saying, “Well, we have an orchestra here, right? What we’re missing 
is a conductor.” Six-year-old Alison pleads with an officer to call her aunt to 
pick her up. These are the voices of the children behind the Emperor’s Zero 
Tolerance policy, his hard-line approach to curbing immigration by separat-
ing children from their families and then declaring them unaccompanied 
minors. Some will be placed with other families; others will be kept in cages. 
The United Nations calls it unconscionable. The Pope calls it immoral. The 
Emperor calls it justifiable. And two years and over 2,500 separations later, 
the world will call it shocking.60

BAHA

He laughs, and BAHA takes on new meaning. Buy American, Hire Ameri-
can is a decree that seeks to accomplish two things. The Buy American half of 
the order directs federal agencies to monitor and enforce laws that encour-
age consumers to buy items made in America. This means compliance. This 
means all manufacturing processes must occur in the United States. This 
means government contracts must avoid use of foreign-sourced content. The 
Hire American half of the order calls for strict enforcement of immigration 
laws—particularly those laws aimed at legal immigration, drastically reducing 
the number of high-skilled workers coming to the United States and doubling 
the number of denials of petitions filed on behalf of professional workers.61 

The Emperor with his BAHA laugh coveys a message to the rest of the 
world that America no longer welcomes the talent skilled immigrants bring 
to the country. The welcome mat is forever sullied.62 

The Disappearing Refugee Trick

He finds joy in plummeting numbers of those who enter his fiefdom. Upon 
taking the throne he immediately suspends the admission of all refugees for 
120 days. This allows him time to think.



34	 AILA Law Journal	 [4:11

And thinks he does, of ways to spread his fear. He reduces the number of 
refugee admissions to its lowest number since the formal refugee resettlement 
program began in 1980:

Year one:	 from 110,000 to 50,000
Year two: 	 from 50,000 to 45,000
Year three:	from 45,000 to 30,000
Year four:	 from 30,000 to 18,000

But that is not enough. In year four he determines the 18,000 would 
be divided not by region of origin, but by the following, let us say, curious 
priorities:

•	 5,000 for refugees fleeing religious persecution, certain former 
Soviet and Indochinese, and Iranian religious minorities (e.g., 
Christians);

•	 4,000 for Iraqis who assisted the U.S. armed forces;
•	 1,500 for Guatemalans, Hondurans, and Salvadorans; and
•	 7,500 for other refugees, including those referred by a U.S. 

embassy, family unification programs, and those cleared by 
refugee admissions programs by September 2019, and those 
currently in Australia, Nauru, or Papua New Guinea who are 
included in a refugee transfer arrangement between the United 
States and Australia [insert question mark and/or exclamation 
point here]63

COVID: The Emperor’s New Friend

What starts out as an outbreak in China swiftly becomes a global pan-
demic. And if you need an excuse to curb immigration, a pandemic is the 
perfect solution. Rather than diverting his focus to the dire public health crisis 
it becomes, the Emperor supercharges his anti-immigrant agenda, fueled by 
his newest friend. His claim to fame:

•	 complete ban on travel from 31 countries;
•	 suspension of visa processing for family- and employment-based 

immigrants;
•	 Invocation of Title 42, a 1944 public health statute that allows 

the Emperor to expel asylum seekers, including unaccompanied 
minors, without first hearing their claims, effectively ending asy-
lum at the U.S. southern border; and

•	 suspension of refugee resettlement.



2022]	 The Huddled Masses	 35

What does not significantly change, however, is interior enforcement and 
detention, deportations (with exceptions for flights to China, Italy, and South 
Korea), and immigration court hearings for detainees.64

The pandemic would seal his legacy as an unrelenting ruler whose demo-
lition of the immigration system will take years, if not decades, to rebuild.

* * *

The history of immigration to the United States is the history of a gatherer. 
A gatherer who wandered in search of food. And since that first step, others 
have followed suit. And others after them. And as more gatherers arrive, more 
feel the need to make this land their home. For some, this means to share it 
with other inhabitants. 

For others, it means to exclude them.
This is what became of that step first across the dividing line between Asia 

and North America when the ocean levels were low enough to allow for safe 
passage. What started as a quest for survival remains so even to this day, and 
the passage is still not safe.

This much, we can be sure, will never change.
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The Sinking Immigration Court
Change Course, Save the Ship

Stacy Caplow*

Abstract: If there is one area of agreement in the many debates about the 
state of our immigration system, it is that the immigration court is in crisis. 
Years of appeals for reform have gone unheeded while backlogs continue to 
increase dramatically, eliminating any illusion of efficiency and fundamental 
fairness. The past administration’s management policies exacerbated the 
problems. While the Biden administration is well aware of this situation and 
has begun to roll back some of the worst damage caused by its predecessor, 
much work remains to be done. This article offers some short-term proposals 
for ground-level reforms to some of the practices in the courts that would 
bring immigration adjudication into greater conformity with other litigation 
settings and might restore greater confidence in the courts as a place where 
expeditious, fair, and humane proceedings take place.

Introduction

Immigration court, where hundreds of judges daily preside over wrenching 
decisions, including matters of family separation, detention, and even life and 
death, is structurally and functionally unsound. Closures during the pandemic, 
coupled with unprecedented backlogs, low morale, and both procedural and 
substantive damage inflicted by the Trump administration, have created a 
full-fledged crisis. The court’s critics call for radical reforms.1 That is unlikely 
to happen.2 Instead, the Biden administration has taken several much-needed 
steps to reverse many of the misguided policies that led to inefficiencies and 
inequities. In addition, the President has returned to the go-to, cure-all solu-
tion: adding immigration court judges and support personnel3 to help address 
the backlog, which now exceeds 1.5 million cases.4

No one could oppose additional resources, although a large infusion of 
immigration judges and the opening of new courtrooms between 2017 and 
2020 did little to halt the ever-growing number of pending court cases, which 
increased by more than 500,000 over that time period,5 or the waiting times, 
which now average 905 days.6

Additional resources, though critical, are not enough. I propose a series 
of practical case management reforms that could expedite and professionalize 
the practice in immigration court. Linked with a more transparent and more 
inclusive process for selecting immigration judges, these changes would make 
the immigration courts more efficient, more accurate, and fairer, but not at 
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the expense of the compelling humanitarian stakes in the daily work of the 
court. While these reforms do not require legislation, they do require the will 
to transform the practice and culture of the court. They would be a major step 
forward in improving the experiences, the professionalism, and the outcomes 
in immigration court.

Changes to the Practices and the Culture of the 
Immigration Court

Immigration hearings are adversarial. While the stakes are very high 
and often punitive—removal, ongoing detention, family separation—the 
proceedings are considered civil matters. Yet little attention has been paid 
to their deviations from standard civil procedures. Immigration court bears 
little resemblance to typical civil litigation settings in both the pretrial and 
trial context. Most of the characteristic judicial tools regulating litigation are 
absent: pretrial discovery, pretrial settlement or status conferences to resolve 
or narrow issues, or enforcement tools that require government lawyers to 
participate in a meaningful way long before the merits hearing. Evidentiary 
stipulations are rare or occur only at the last minute, when they are unhelpful.

Generally, the prosecutors in immigration court, the Office of the Prin-
cipal Legal Advisor (OPLA), a division of U.S. Immigration and Customs 
Enforcement (ICE), assign no trial attorney (TA) to a case until a few weeks 
prior to an individual hearing.7 If a case is pending for several years, as so 
many are these days, it is impossible to have any kind of substantive discus-
sion in advance to narrow issues or to talk over the conduct of the hearing, 
possible forms of settlement, or alternative relief. Years pass while proceedings 
stagnate, and individuals are in limbo. Delays can result in huge costs: the 
governing law might change,8 personal circumstances might evolve, memories 
may fade, witnesses may become unavailable, evidentiary submissions might 
require updating, files might be misplaced. 

The immigration court should adopt practices familiar in civil and criminal 
tribunals around the country. The court should not be reluctant to implement 
these strategies due to high TA caseloads. Indeed, better case management 
might reduce caseloads while also benefitting respondents. Accordingly, the 
immigration court should adopt the following common litigation supervision 
tools in order to expedite and rationalize proceedings. 

Assign Trial Attorneys to Cases Promptly

A TA should be assigned to review a case at the earliest possible time fol-
lowing the initial master calendar appearance, where pleadings are entered. 
At a minimum, a TA should be assigned at the request of any respondent 
who wants to discuss a case, regardless of when the individual hearing is 
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scheduled. To foster meaningful discussions, TA conferences should occur at 
the latest as soon as the respondent has completed evidentiary filings. In the 
many affirmative asylum cases referred to court, there would be an extensive 
evidentiary record at the first master calendar appearance. Although the gov-
ernment lawyers in immigration court are busy, like prosecutors in any busy 
court in the nation, they can handle a large caseload without waiting until 
the last minute to review the claim.

The positive impact of a prompt TA assignment system will benefit every-
one—respondents, TAs, and immigration judges (IJs). For example, although 
many cases require a credibility finding based on in-person testimony, some 
claims simply do not. If there is no basis for doubting credibility after consid-
ering the evidence, and the law is clear, a one-, two-, or three-year wait for a 
decision is unconscionable. Under the current system, the TA does not review 
the submissions until shortly before the merits hearing. Accordingly, when 
the TA finds a file in which credibility is not an issue, often the TA does not 
seriously contest the facts or the eligibility for relief. This results in half-hearted 
cross-examination, if any at all, and a quick grant of relief without opposition. 
Unfortunately, this relief occurs only after years of delay and anxiety, plus 
extensive unnecessary preparation that often involves logistical headaches and 
inconveniences to witnesses. Earlier, thorough case assessment could avoid the 
stress to respondents whose lives are on hold, could result in fewer or more 
focused hearings, and could accomplish the timeliness and efficiency goals of 
the Executive Office for Immigration Review (EOIR).

Require Prehearing Conferences

The EOIR Practice Manual provides for a prehearing conference.9 This 
tool, commonplace in other kinds of courts, is rarely used. Neither IJs nor TAs 
routinely invite or encourage prehearing conferences. Following the lead of 
many civil and criminal courts, there should be a regularly scheduled in-court 
status conference in every case upon a simple request from either party, or on 
the IJ’s initiative, conducted as expeditiously as possible after the pleadings at 
the master calendar hearing. In the alternative, if the attorneys have conferred, 
they could report the outcome of their discussions to the IJ, who could then 
take this into account when scheduling an individual hearing. This could 
achieve great efficiencies and fairer outcomes.

A mandatory prehearing conference, therefore, would necessitate assign-
ing a specific TA to a case well in advance of the hearing. For a meaningful 
conference, a respondent’s lawyer would generally need to submit evidence 
and even a memorandum of law. A process similar to a summary judgment 
motion might result. If the TA concedes that there are no factual disputes or 
lack of credibility, the judge could decide the legal basis for relief. This proce-
dure might result in an abbreviated evidentiary hearing, might require only 
an oral argument, or even could be decided on written submissions. 
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A few prototypical cases illustrate how this might work. Imagine an 
asylum seeker who has suffered or who has a well-founded fear of persecu-
tion on account of sexual orientation and who comes from a country whose 
homophobic laws and oppression of LGBTQ people are undisputed. If the 
asylum seeker is credible, well-settled law would surely warrant a grant of 
asylum. Or suppose a woman who was subjected to genital circumcision has 
medical records confirming this condition. Again, under well-settled law she 
is likely to be granted asylum. Or a one-year filing deadline bar could be 
resolved without the need for testimony based on written submissions. These 
issues could be resolved at a prehearing conference. Another set of cases might 
involve requests for cancellation of removal. The prehearing conference could 
conclude that objective evidence satisfies most of the statutory factors. This 
could narrow the case so that the IJ would only hear evidence relevant to the 
hardship determination. If the TA reviewed the evidence and conceded that 
the hardship standard had been satisfied, this could eliminate the need for a 
hearing altogether.

Immigrants and their advocates shoulder the burden of multiyear delays 
and suffer from the resulting uncertainty and angst. Meanwhile, they build 
lives despite their unpredictable future, increasing the harsh impact of eventual 
deportation. During the interval, immigration advocates’ caseloads multiply. 
Years later, when a hearing is finally held, the consequences of delay are sub-
stantial. Court submissions need to be updated. Legal claims may be affected 
by changes in the law. Witnesses may be unavailable. Memories may fade. This 
is particularly harsh for asylum seekers, whose credibility is at the heart of any 
immigration hearing but whose trauma may have affected their ability to recall 
events, particularly the persecution they would prefer to forget. Accelerating 
resolution through prehearing processes following a full presentation of the 
claim by the respondent and a full review of the evidence by the government 
would divert cases from the court’s hearing dockets.

A serious and sincere discussion of the claims and the evidence might 
resolve many cases more expeditiously. Relief could be granted without a full 
hearing, which often takes hours and sometimes multiple adjournments. In 
some instances, TAs could choose to terminate the proceedings through an 
exercise of prosecutorial discretion. Good case management, effective com-
munication, and open-mindedness are imperative to making the system work 
more smoothly and more quickly.

Make Greater Use of Prosecutorial Discretion as a Case 
Management Tool

Resolving a case through an exercise of prosecutorial discretion is another 
tool available to, but rarely employed by, the government. The new adminis-
tration acted promptly to reinstate prosecutorial discretion as a tool for case 
resolution by issuing an interim guidance memo in May 202110 and additional 
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guidelines in September 2021.11 These directives both incentivize TAs to 
use prosecutorial discretion as part of the holistic case-management reforms 
that will benefit the TAs, the immigration court, and the respondents. This 
guidance reestablishes priorities and encourages the resuscitation of vigorous 
prosecutorial discretion. The earlier guidance memo gives express permis-
sion to the TAs to consider prosecutorial discretion even in the absence of a 
request.12 Its reference to “mutual interest” strives to break down the adversarial 
barriers that obstruct judiciously exercised discretion and encourages shared 
problem-solving.

Some OPLA offices have established protocols for submitting requests for 
prosecutorial discretion. It is too early to tell whether this change in policy 
will result in a change in culture in the field. In the past, requests were not 
very successful despite encouraging guidelines and priorities.13 But even if the 
TAs do not take initiative, at the very least those offices with written protocols 
have created a structure in which to engage in serious discussions about the 
direction of a case on the court’s docket. All OPLA offices should prepare and 
publicize similar protocols.

A commitment to exercising discretion at the ground level is even more 
urgent. In the past, despite policy guidance from above, TAs were reluctant 
to explore options for alternative outcomes, particularly when any kind of 
criminal conviction was involved. Discretion benefits from general guidelines 
but, by its nature, should not be constrained by absolute rules.

In reaction to the Department of Homeland Security (DHS) May direc-
tive, EOIR has encouraged its judges to inquire whether the matter is a 
removal priority for the government or if there can be a resolution through 
an exercise of prosecutorial discretion.14 IJs cannot force TAs to take certain 
actions relating to the merits of a case, but they can review the evidence in a 
pretrial conference and make a strong suggestion about the best resolution at 
an in-court prehearing conference.

Enforce the Immigration Court Practice Manual Evenhandedly

After years without any standardized practices, the EOIR published its 
Immigration Court Practice Manual.15 This guidance was a welcome devel-
opment. On its face, it appears to govern all aspects of practice neutrally. A 
closer reading of the Manual, however, reveals how one-sided these rules and 
the practice they govern really are. The everyday reality is even more blatantly 
lopsided because only respondents’ attorneys do the work that the Manual 
regulates. The power imbalance between the parties and the close relations 
between the immigration bench and the prosecutors is embedded in the con-
tents, language, and impact of the Manual. 

In most cases before IJs the burden of proof to secure relief is on the 
respondent, once removability is established.16 This means that respondents, 
represented in only about 60 percent of all cases,17 submit all the evidence 
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to support their application for relief. In the Manual, there are detailed rules 
relating to filings, motions, and the conduct of hearings down to the types 
of tabs, cover sheets, identifiers for motions, cover pages, tables of contents, 
proof of service, witness lists, and hole punching. Submissions must be filed 
and served at least 15 days in advance of the hearing.18 

Because government lawyers rarely submit any evidence other than proof 
of removability, if the respondent does not concede, none of these rules affect 
their workload. On the rare occasion that the TAs do file a proposed exhibit, 
they often do so on the day of the hearing, and rarely 15 days in advance. 
Flagrant disregard of the rules is tolerated by IJs without prejudice to the 
government lawyer. If this happens, typically a Hobson’s choice is given to the 
respondent: accept the late service or postpone the case. These days, postpone-
ment can mean years. The respondent, anxious and prepared for that day’s 
testimony, is likely to opt for the former, letting the government ignore the 
rules with the IJs permission. 

The IJs should behave more forcefully to enforce the rules. They should 
preclude the evidence. Or cite the government lawyer for contempt in an 
egregious case. Instead, acceptance of lazy lawyering encourages even less 
compliance with the rules. This, in turn, fosters an appearance that the IJs 
are aligned with the prosecutors.

Be Attentive to Professional Standards in the Courtroom

These practical manifestations of the imbalance of power—the reluc-
tance to regulate, sanction, or discipline—and the very environment of the 
courtroom expose the cozy connection between the immigration bench and 
the prosecution. They undermine any fiction of independence. IJs preside in 
courts in which former colleagues (perhaps friends) appear. Respondents sit in 
the room, often in a cone of incomprehension due to language barriers, while 
government lawyers chat with IJs. But, even without understanding what is 
being said, the appearance of a friendly relationship is visible to any observer. 
The integrity and objectivity of the court is seriously damaged by these everyday 
departures from appropriate courtroom conduct. There is an obvious and easy 
remedy for the appearance of partiality inferred from the comradery between 
the prosecutor and the judge. The IJs and TAs must change the atmosphere 
inside these courtrooms to one of dignity and seriousness by maintaining a 
professional distance and refraining from one-sided conversations.

Apply Disciplinary Rules to Government Lawyers as Well as 
Immigration Advocates

Lawyer disciplinary rules must be applied equally to ICE attorneys as 
well as attorneys for respondents. This recommendation may seem obvious. 



2022]	 The Sinking Immigration Court	 45

Yet the policy guidance promulgated by EOIR in 201819 raises serious 
concerns. It establishes policies and procedures for reporting ineffective 
assistance of counsel or other violations of rules of professional conduct 
identified by the EOIR. Of course, protecting immigrants against unscru-
pulous or incompetent lawyers is a worthy goal. But these disciplinary rules 
apply only to immigrant advocates and not government lawyers.20 EOIR 
should promptly issue equivalent guidance that applies to ICE attorneys 
who might commit ethical violations. In the absence of attempts by EOIR 
to be evenhanded, the 2018 policy guidance is a troubling example of bias 
within the court system.

Changes to the Immigration Court Bench

Introduction

Attorney General Garland and new EOIR leadership have taken several 
significant steps to reverse many of the more controversial and harmful admin-
istrative policies inflicted by the prior administration that limited the ability 
of IJs to decide their cases carefully and fairly.21 But more can be done. The 
Attorney General must rehabilitate the reputation of the immigration court, 
which suffered from appointments intended to instantiate government policy 
rather than adjudicate impartially.22 The Attorney General and EOIR leader-
ship must also continue to retract the damaging management directives of 
the former administration, a course of action they have started. Finally, they 
must institute some truly transformative initiatives. 

Removing unrealistic performance metrics will improve morale and 
incentivize judges to be independent thinkers without fear of interference 
or reprisals.23 As many commentators have suggested, the Attorney General 
should establish a system of logical adjudication priorities.24 The Attorney 
General helpfully revoked the Damoclesean sword of quantitative performance 
metrics or quotas,25 which encourage hasty outcomes that devalue the stakes 
involved in most hearings. As is true with the proposal to adopt standard civil 
litigation measures in immigration court, changing metrics and priorities does 
not require legislation or rulemaking. While a return to the “old normal” will 
not fully address the structural capture of this court by the Department of 
Justice (DOJ) and the widely divergent outcomes between courts,26 it will be 
an important improvement.

The Past Decade of Immigration Court Growth

Injecting new resources into the immigration courts is a common pre-
scription for a system that is overloaded, backlogged, and inefficient. This 
approach seems sensible and has indeed been tried. Surprisingly, it has not 
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had much success. The following table shows the exponential growth in judges 
over the past decade.

Fiscal Year Total IJs Hired Total IJs on Board

2010 17 245
2011 39 273
2012 4 267
2013 8 262
2014 0 249
2015 20 254
2016 56 289
2017 64 338
2018 81 395
2019 92 442
2020 99 517
2021 65 559

Executive Office for Immigration Review Adjudication Statistics: Immigration Judge 
Hiring27

As the table shows, between 2017 and the end of 2020 almost 336 judges 
were added to the ranks, supposedly to clear up the considerable backlog that 
already existed at that time. Over that same period, almost 100 courtrooms 
were added, totaling 474 at the end of 2020.28 As of fiscal year 2021, there were 
559 immigration judges,29 and as of February 2022, 66 immigration courts.30

Despite these additional resources, delays continue to increase. Although 
EOIR asserts, “The timely and efficient conclusion of cases serves the national 
interest,”31 today many hearings are adjourned for as long as two or three 
years. Swift and certain justice after a full and fair removal proceeding eludes 
most people. 

While some of this eye-popping number of pending matters is attributable 
to the influx of asylum seekers at the southern border,32 ICE also has been 
filing new removal cases.33 In addition, the pandemic shut most of the courts 
for more than a year. These external forces have intensified pressures, but they 
are not the root causes of the court’s dysfunction. Adding more judges will 
not solve the well-recognized structural defects of the court itself. 

An immigration bench that has been populated to serve political goals 
lacks genuine independence and is subject to political branch dictates. The 
Trump DOJ further diminished judicial independence (and morale) by 
imposing performance metrics,34 limiting the exercise of discretion,35 litigating 
to decertify the judges’ union,36 muzzling individual judges,37 and radically 
changing long-standing legal principles.38 On its own website, the stature of 
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this tribunal is downgraded to “quasi-judicial,”39 dropping the pretense of 
independence and reducing its stature.

Mismanagement decisions and the almost total departure from normal 
litigation practices contribute to the dysfunction of the court. Judges were 
prevented from using sound judgment to supervise their caseloads and preside 
over life-altering removal proceedings. Administrative inefficiencies that have 
long plagued this court worsened under the policies adopted by the four-year, 
multi-faceted Trump assault on immigration. Old cases languished while new 
cases poured in.

Considering this grim reality, the time has come to rethink some embed-
ded assumptions and practices, particularly those that do not have to wait for 
structural court reform.

Surveying the Trump-Era Appointed Immigration Judges

The job of IJ, as one IJ famously said, consists of hearing “death penalty 
cases in a traffic court setting.”40 Immigration court needs to be staffed by 
experienced judges committed to applying the law with both rigor and compas-
sion. IJs need to be able to use the tools that judges normally employ in other 
settings to administer their courts effectively. Knowledgeable, fair-minded, 
even-tempered, confident, and courageous judges should be the norm. 

The following collective profile of these IJs deserves detailed attention. It 
calls into question whether fair and impartial adjudication can be achieved if 
past practices remain the norm as more IJs are appointed.

Government Enforcement Background

From 2017 to 2020, DOJ hired judges who were drawn predominantly 
from current or former employees of one or more government-side immigra-
tion prosecution, enforcement, or related agencies.41 (See Figure 1.) Filling the 
bench with lawyers from this career path is not new, or particularly surprising, 
since these are candidates who actually do have a deep knowledge of the law 
and a familiarity with the court. But a career in enforcement risks distorting 
objectivity and impartiality. 

Although a career in immigration practice is an obvious advantage, a review 
of the IJ biographies reveals that only a handful—about 10 or 11—worked in 
either private practice or public interest organizations representing immigrants. 
This represents a striking imbalance among the IJs with considerable immi-
gration practice backgrounds. One of the two obvious sources of experienced 
immigration attorneys—immigrant advocates—is barely represented. 

Furthermore, these numbers show not only that government-side lawyers 
are overly represented but also that close to half of new IJs appear to have 
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no discernable knowledge of immigration law or experience in immigration 
practice. This further highlights the absence of immigration advocates on the 
bench.

The credentials of newly installed judges sitting in the New York immi-
gration court is representative of this distortion: eight previously worked for 
immigration enforcement agencies, three had represented immigrants at some 
point, and three had no prior immigration practice experience at all.42

Lawyers with government immigration careers are not the only former 
law enforcement employees sitting on the immigration court bench:

•	 Former prosecutors: 51  percent of new IJs’ credentials include 
past positions as either federal and/or state prosecutors, or both. 
(See Figure 2.)

•	 Members or former members of the military: many have military 
records (often in combination with prosecutorial credentials), an 
advantage in the selection process. But generally, these IJs have 
no immigration law experience. (See Figure 3.)

Many individual biographies include a combination of these backgrounds; 
such as one or more government enforcement jobs, prior prosecutorial posi-
tions, and military service. At the risk of overgeneralizing, there are many com-
mon characteristics in these backgrounds that could discourage independence 
and critical or creative thinking, as well as produce intolerance for inefficiency, 
aggressive advocacy, or other perspectives.

Judicial Experience

At first blush, prior judicial experience would seem to be a plus for IJs. 
However, only a handful of the new IJs, 46, have sat on any bench, all of 
which were state-level tribunals or administrative courts with no obvious 

Figure 1. Prior Government Immigration Enforcement Experience
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immigration jurisdiction. The skills acquired from judicial experience in town 
courts or at Social Security hearings may not be transferable to immigration 
court. (See Figure 4.)

In addition to prior judicial experience, judicial training has the potential 
to play a positive role in immigration court adjudication. The haste to seat 
these judges, however, resulted in IJ assignments after reduced training.43 Even 
more worrisome, just as more judges were being added, veteran judges were 
leaving the bench, some in reaction to the new pressures to perform.44 This 
diminished the opportunity for ongoing mentorship by experienced judges, 
as well as reduced the gains that were intended to result from the additional 
resources. Large caseloads, in conjunction with insufficient judicial training, 
incentivized new IJs to rush through hearings, and has predisposed them to 
deny applications in decisions replete with incomplete or sloppy reasoning.45 
The Round Table of Former Immigration Judges, “a group of 51 former 
Immigration Judges and Members of the Board of Immigration Appeals who 

Figure 2. Prior Prosecutorial Esperience

Figure 3. Military Legal Experience (Including JAG)
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are committed to the principles of due process, fairness, and transparency in 
our Immigration Court system,”46 bears witness to the degrading of the court 
and, speaking with the voice of years of experience, has been an increasingly 
active and vocal critic of the recent developments at the court both before 
Congress and as amicus curiae.47

Legal Experience

Generally, ascent to the judiciary occurs after a lawyer acquires expertise in 
a legal field, and demonstrates maturity, judgment, and capacity. Knowledge of 
the law, an even temperament, impartiality, and the ability to make reasoned 
decisions are the basic qualities associated with judging. Lawyers usually spend 
many years acquiring and deepening these qualities. The EOIR requirement 
of seven years post-bar admission seems minimal. 

The survey of the IJs appointed during the prior administration showed 
that most new IJs do have more than the minimum amount of experience. 
But when their years in practice are framed by the kind of experience the 
majority of them have, it presents a troubling picture. Whether criminal 
enforcement or government-side immigration lawyer, it is likely that they 
have spent their formative years and extensive careers opposing or obstruct-
ing relief and challenging credibility. These experiences inevitably shape 
their judicial outlook.

The Biden Appointments to Date

Between May and December 2021, the new administration installed 
72 new immigration judges and one Board of Immigration Appeals (BIA) 
appellate IJ.48 There was immediate skepticism about whether the earliest IJ 
appointments in May represented an improvement, since many had similar 
backgrounds to their immediate predecessors and most had been hired before 

Figure 4. Prior Judicial Experience
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2021.49 Since then, there have been three more rounds of appointments, 
adding 56 additional IJs. While it is impossible to draw definite conclusions 
based on such limited data, when contrasting the 2017–2020 appointments 
with those made by the new administration (the “2021 IJs”), some cautious 
optimism for long-term change is possible. These tables chart some of the key 
characteristics of all four rounds of installations in 2021, although only the 
last three cycles are entirely Biden-era appointments.

Government Enforcement Background

The most obvious imbalance represented by past appointments is the 
overrepresentation of IJs with immigration enforcement backgrounds at ICE, 
U.S. Citizenship and Immigration Services (USCIS), or other agencies. In 
contrast to the earlier raft of appointments where 54 percent of the new IJs 
worked in these positions, only 27, or 37 percent, of the 2021 IJs came with 
those credentials. (See Figure 5.)

•	 Former prosecutors: Another notable attribute of past appointments 
was the extensive state and/or federal prosecutorial background of 
those IJs. More than half, 51 percent, had worked in prosecutor’s 
offices, many in combination with immigration enforcement and/
or the military. In 2021, that number decreased to 37 percent. 
(See Figure 6.)

•	 Members or former members of the military: fewer of the 2021 
IJs served in the military or in the military reserves, illustrated by 
a slight decrease from 22 percent to 17 percent. (See Figure 7.)

Figure 5. Prior Government Immigration Enforcement Experience
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Immigrant Advocacy Background

An even more noticeable shift is taking place in the effort to diversify the 
bench. Of the IJs appointed during the Trump years, only 10 or 11 had any 
background as immigrant advocates in either the public or private sector. Of 
the 2021 IJ appointments, 14 of 72, or 19.4 percent, represented immigrants. 
Many of these IJs spent their entire careers at nonprofits in various parts of 
the country, while a few worked extensively at private immigration law firms.

Judicial Experience

Like the earlier appointments, few of the new IJs have much judicial experi-
ence. Only 18 percent (13), down from 27.7 percent, have sat on any kind of 

Figure 6. Prior Prosecutorial Experience

Figure 7. Military Legal Experience (Including JAG)
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bench, but, again, these were only state-level or administrative tribunals. This 
reduction may signify the recognition that unrelated judicial experience does 
not add very much to the qualifications required to be an effective IJ, since 
neither the law nor the procedures have much in common with municipal, 
county, or agency courts.

Legal Experience

Like the earlier appointments, most of the 2021 IJs have substantial 
practice experience, and presumably the promise of maturity and judicial 
disposition that these years generally bring. Again, how this translates to 
the bench may depend on the nature of their past experience and how it has 
shaped their values, biases, and beliefs. (See Figure 8.)

A more significant and positive development is the decrease in the number 
of IJs with no discernable immigration law background, knowledge, or experi-
ence. Thirty-two percent (23) of the 2021 IJs had no apparent immigration 
law background, in contrast to about 50 percent of the IJs appointed in the 
prior administration. Given the complexity of immigration laws, the inten-
sity of immigration court practice, and the stakes involved, these inexpert 
IJs are faced with a steep, possibly intimidating, learning curve. Better and 
more training is imperative but starting with a more knowledgeable pool is 
important progress and a distinct advantage. 

Bias in Results

The traditional selection process seems to yield IJs with questionable quali-
fications and possible biases. The data tend to confirm the prediction that the 
newly appointed IJs with these credentials have been granting fewer requests 
for asylum relief.50 According to EOIR’s own statistics, the asylum denial rate 
in all courts increased from a low of 20 percent to a high of 32 percent in 
2018, to a range of 31.75 percent to 54.53 percent by 2020.51 

Figure 8. Prior Legal Experience of Immigration Judges
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The increasing number of negative asylum decisions is even more obvious 
when examining the decisions of individual IJs. Between 2013 and 2018, 58 
judges denied asylum more than 90 percent of the time, and 69 judges denied 
asylum between 80 percent and 90 percent of the time.52 Over the five-year 
period 2015-2020, the number of IJs who denied asylum more than 90 percent 
of the time rose to 109, and the number denying asylum between 80 percent 
and 90 percent of the time rose to 111.53 While some toughening of legal 
standards imposed by the Trump administration might account for a portion 
of this surge in denials,54 the coincidence between these dramatic numbers 
and the infusion of new IJs appointed by the Trump DOJ is hard to ignore.

The short time frame makes it hard to draw reliable comparisons between 
the first year of the Biden administration and the last several years under Trump. 
Multiple factors make it difficult to draw conclusions based on recent reports of 
asylum results. Courts have been closed due to COVID, so fewer asylum cases 
have been adjudicated. Many cases involving claims from the southern border 
experience lengthy delays. Yet one recent well-respected source concludes that 
asylum grant rates have risen from 29 percent to 37 percent over the past year 
alone.55 This upward trend may continue as more cases are heard by the courts 
and as more IJs with less inclination to rubber-stamp denials take the bench.

A Better Judicial Selection Process

An infusion of new personnel provides an opportunity to scrutinize and 
reform the appointment process of IJs to make it less vulnerable to political 
influences. By many accounts, it was intensely politicized in the Trump years. 
Appointment to the court is governed by DOJ, allowing the country’s chief 
prosecutor to unilaterally advance a frequently biased agenda.56 This undeniable 
conflict is nothing new, but it demeans the integrity of the bench. Even worse, 
the opaqueness of the selection process shields an agenda that is suspect, based 
on the profile of the IJs appointed by the Trump administration.57 

A cleaner, more transparent merit selection process, typical of most judicial 
systems, would enhance the reputation of the court. A recruitment process 
that is attractive to a wider range of applicants might invite a more diverse 
applicant pool. The work is very demanding, but it pays well.58

In addition, the criteria for the job are now absurdly undemanding. Aside 
from a law degree and licensure in any U.S. jurisdiction, an applicant must have

a full seven (7) years of post-bar experience as a licensed attorney 
preparing for, participating in, and/or appealing formal hearings or 
trials involving litigation and/or administrative law at the Federal, 
State or local level. Qualifying litigation experience involves cases in 
which a complaint was filed with a court, or a charging document 
(e.g., indictment or information) was issued by a court, a grand jury, 
or appropriate military authority. Qualifying administrative law 
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experience involves cases in which a formal procedure was initiated 
by a governmental administrative body.59

While knowledge of or experience in immigration law may be an advan-
tage, it is not an expressed job qualification. Nor does lack of background in 
the field appear to pose any kind of barrier to selection, as is evident from 
the number of IJs with no demonstrable professional experience in the field.

Change is in the air. EOIR has added language to the announcement of 
new IJs that for the first time publicly solicits a more varied pool of appli-
cants. It states, “EOIR recognizes that a diverse and inclusive bench reflects 
the public we serve, and the agency encourages qualified candidates from all 
backgrounds to join our corps of dedicated adjudicators.”60 Whether this call 
will be heeded is unknown, but it is a start.61

Without the need for legislative reform, DOJ and EOIR could improve 
the perception and reality of the immigration court selection process. Simple 
improvements include the following steps to elevate the selection standards: 
(1) requiring a minimum of 10 years’ experience, (2) requiring more direct 
knowledge of immigration law, (3) assuring a neutral merit-selection process 
that incentivizes applications from immigrant advocates, (4)  opening the 
selection process for more public input, (5) improving training and oversight 
that emphasizes competence more than productivity, (6) restoring morale by 
recognizing and respecting the responsibility placed on IJs and treating them 
not as employees but as judicial officers, (7) overseeing and questioning the 
basis for abnormally high denial rates, and (8) instituting and implementing 
periodic recertification standards.

Conclusion

Is there a life preserver on this sinking ship? As immigration courts reopen 
following the pandemic, they are facing an unprecedented backlog. Cases are 
already postponed years into the future. Due to a now shared interest of the 
court and ICE to address the burdensome and shameful backlog, the new 
administration is in the position to institute real reform to the way business 
is conducted. It has started to steer in a positive direction. This is a potentially 
defining moment when change may actually begin to happen. 

On a lifeboat, survival depends on a commitment to problem solving, 
trust, and collaboration until rescue arrives. The same is true with immigration 
court improvement. In tackling the crisis resulting from the backlog and the 
prior enforcement priorities, the Biden administration needs to have robust 
consultations with the immigrant advocates’ bar and other stakeholders and 
incentivize everyone involved with the system to work collaboratively with 
each other. To make this happen, a true cultural change must occur at every 
level of immigration litigation. 
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Reading Pereira and Niz-Chavez as 
Jurisdictional Cases
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Abstract: The defective NTA problem has important ramifications for respon-
dents in removal proceedings. Two recent Supreme Court decisions, Niz-Chavez 
v. Garland and Pereira v. Sessions, considered aspects of this issue. This article 
explores how these cases must be read jurisdictionally. It discusses how the 
defective NTA problem implicates the jurisdiction of the immigration court 
versus a mere “claims-processing” rule. Determination of this issue is crucial 
but yet to be determined by the Supreme Court. Lower courts have addressed 
it in conflicting ways. Arguments of those who resist a jurisdictional reading 
prioritize the implementing regulations over the governing statute, and char-
acterize the defective NTA problem as a procedural claim incumbent on the 
respondent to raise and fully exhaust. Unfortunately, such an approach ignores 
the fact that DHS has the responsibility for drafting and filing the NTA. The 
article concludes with a discussion of potential remedies for respondents and 
the 1.6 million court backlog.

Introduction

The Notice to Appear (NTA) is the charging document prepared by the 
Department of Homeland Security (DHS) against an immigrant respondent.1 
It must contain certain required information, including but not limited to the 
time and place of hearing.2 When properly filed with the immigration court, 
that act of filing initiates the court’s jurisdiction.3 Two recent Supreme Court 
cases have addressed the “defective NTA issue.”4 The first case is Pereira v. Ses-
sions, and it stands for the proposition that a defective NTA missing the time 
and place of removal proceedings cannot be used to stop the time required for 
cancellation of removal claims.5 The second, Niz-Chavez v. Garland, addressed 
a related issue, whether a subsequent notice of hearing from the court could 
perfect or cure the defective NTA. The high court found that such a notice 
of hearing, filed after a defective NTA, could not.6

Jurisdiction is the starting place for any litigation. Therefore, it is surpris-
ing that confusion still persists concerning the jurisdictional effect of a line 
of Supreme Court cases with profound ramifications for immigration law. 
Pereira and its recent progeny Niz-Chavez are fascinating cases. Not merely 
because of what they say explicitly about what is or is not a valid NTA, but 
more importantly because of what they must mean. The recent attempt by 
the Board of Immigration Appeals (BIA) in Matter of Arambula-Bravo7 to 
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explain away any jurisdictional problem resonates well with DHS. However, 
the BIA has embraced an analysis of the statute and regulations that does 
not comport with Niz-Chavez. Before Arambula-Bravo, several immigration 
judges had granted termination under a jurisdictional reading of Pereira and 
Niz-Chavez.8 Some circuit courts rejected the argument that jurisdiction was 
implicated, but others saw the issue through the lens of a claims-processing 
rule.9 This article discusses the defective NTA problem as implicating the 
jurisdiction of the immigration court versus a claims-processing rule.10 It also 
addresses the problems with prioritizing the implementing regulations over 
the governing statute, as well as characterizing the defective NTA problem as 
a procedural claim that must be raised by immigrants in proceedings, rather 
than as a problem for DHS, who are the ones who have the responsibility for 
drafting and filing the NTA in the first place. The article concludes with the 
issue of what potential remedies may exist for respondents in the event the 
crucial jurisdictional issue is finally decided in their favor.11

As soon as Pereira came down, some commentators immediately saw 
how the decision would impact the very jurisdictional foundations of the 
immigration court, and not just the “stop-time” rule relating to cancellation 
of removal.12 As I discussed in a prior article, there was much litigation about 
how Pereira affected a host of topics.13 Some of those topics related to in absen-
tia orders, voluntary departure, cancellation of removal, and jurisdiction.14 
Many of these issues now have been answered definitively. The Pereira stop-
time rule, however, was interpreted narrowly and its full effect diminished by 
Matter of Bermudez-Cota, among other cases, where the Board embraced an 
argument by DHS that a subsequent notice of hearing could somehow “cure” 
or “perfect” a defective NTA.15 Therefore, so the argument went, the “stop-
time” rule still applied, but now the time should be interpreted as “stopped” 
by EOIR’s (not DHS’s) subsequent Notice of Hearing (NOH) and not by 
the invalid NTA. Such a strained reading, with its many-layered difficulties, 
ruled the day until the Supreme Court rejected such a creative approach in 
Niz-Chavez. Bermudez-Cota and other Board cases, such as Matter of Rosales 
Vargas and Rosales Rosales, also purported to reject any jurisdictional conse-
quences from Pereira.16

In Niz-Chavez, the “two-step” procedure for perfecting the defective 
NTA was brought into sharp relief and soundly rejected as not in conformity 
with the governing statute, specifically INA § 239(a), 8 U.S.C. § 1229(a).17 
That statutory provision is entitled “Initiation of Removal Proceedings,” and 
requires, among other things, that the NTA have “the time and place at which 
the proceedings will be held.”18 As the high court found in Niz-Chavez, the 
interpretation of Pereira by the BIA and also several circuit courts flies in the 
face of the plain language of the statute. The Supreme Court homed in on 
the exact language of § 1229(a)(1), which explains that “written notice (in 
this section referred to as a ‘notice to appear’) shall be given . . . to the alien . . . 
specifying” the time and place of the hearing. Of importance to the high court 
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was the indefinite article “a” in the statute, which mandates a single document 
comprising the NTA, not a series of documents or steps. The other relevant 
statutory section, 8 U.S.C. § 1229b(d)(1), similarly contains the indefinite 
article, and states that the stop-time rule is triggered “when the alien is served 
a notice to appear under section 1229(a).” The Court’s analysis also referenced 
other statutory provisions in support of its conclusion that Congress could 
not have envisioned or intended for multiple or different notices to appear, 
but instead a single or unitary charging document to initiate proceedings.19

However, neither Justice Sotomayor’s decision in Pereira nor Justice Gor-
such’s decision in Niz-Chavez directly addressed the elephant in the room; that 
is, whether the validity (or invalidity) of the NTA affects the jurisdiction of 
the immigration court’s removal proceedings. Pereira’s use of the term “nar-
row” to describe its own holding has been used as fodder for the argument 
that its decision should somehow be limited only to the issues presented.20 
Unfortunately, the matter cannot be disposed of so quickly. Such a conclusion 
is not supported because “jurisdiction,” as one of the most important concepts 
in any litigation, can be raised at any time: after the initiation of proceedings, 
on appeal, and even after a final decision is reached on the merits.21 Further-
more, the argument that the Supreme Court somehow sub silentio discredited 
or rejected the jurisdictional argument by failing to raise it is belied by the 
Court’s own precedent decisions.22 In prior cases, the Court has made clear 
that there is no precedential effect that can be “read into” any “unaddressed 
jurisdictional defects” not addressed by a court.23

The Circuit Split Concerning How the Jurisdictional 
Issue Should Be Interpreted

There is now an interesting circuit court split as to how the jurisdictional 
issue should be analyzed after Pereira and Niz-Chavez. On the one hand, one 
group of circuits (the First, Third, Eighth, and Ninth) find that there is alleg-
edly no jurisdictional problem with a defective NTA.24 In these courts’ view, 
it is not a cause for termination or dismissal of removal proceedings before 
the immigration court. A paradigmatic case in this regard is Karingithi v. 
Whitaker, where the court of appeals rejected any reading of Pereira to confer 
a jurisdictional problem so long as an NOH is later sent to the respondent.25 
The panel stated that its reading of the regulations was consistent with Mat-
ter of Bermudez-Cota.26 The panel also concluded that the Board’s decision in 
Bermudez-Cota warranted deference and therefore should be followed.27 Of 
course, after Niz Chavez this two-step rationale can no longer stand and must be 
rejected. Nevertheless, the Ninth Circuit reaffirmed its prior outdated approach 
in United States v. Bastide-Hernandez, a case postdating Niz-Chavez, where 
it stated that “the regulation means what it says, and controls . . . [applying] 
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Karingithi . . . jurisdiction of the immigration court vests upon the filing of 
[a notice to appear]. . . .”28

The Ninth Circuit, as well as the other circuits rejecting the jurisdictional 
argument, have attempted to hinge their reasoning on language found in the 
federal regulations. They provide that the time and place of hearing in the 
NTA is only required “when practicable” and thus, so the argument goes, 
these regulations somehow trump the Immigration and Nationality Act’s 
(INA’s) statutory requirements for a valid NTA. The BIA also seems to reason 
in this way in its new post-Niz-Chavez case addressing this issue: Matter of 
Arambula-Bravo, 28 I&N Dec. 388 (BIA 2021). In that case, the Board first 
recognized that it could no longer rely on Bermudez-Cota’s rationale embrac-
ing the “two-step” approach, but did cite that prior case for several proposi-
tions, including that Pereira was “narrow” and only related to stop-time and 
furthermore that the Supreme Court did not address jurisdiction. The BIA 
also cited Matter of Rosales Vargas and Rosales Rosales for the observation that 
“certain rules regarding initiation of proceedings  . . . are ‘claims-processing’ 
rules that do not implicate . . . jurisdiction. . . .”29 The Board then proceeded 
to rely on Karingithi and Aguilar Fermin v. Barr, another case in the Ninth 
Circuit reaffirming the flawed rationale of both Karingithi and the now dis-
credited Bermudez-Cota.30

A close reading of Arambula-Bravo reveals that the BIA has attempted 
to shimmy out of any potential difficulties brought about by Niz-Chavez 
by narrowly interpreting the Supreme Court’s latest case and reembracing 
pre-Niz-Chavez precedents. According to the BIA, Niz-Chavez can only be 
cited for the following limited holding: that a subsequent notice cannot cure 
the defective NTA for stop-time purposes, but that omission of the required 
information in the original NTA has no effect on jurisdiction. In the words 
of the Board, it is “immaterial” to jurisdiction.31 Importantly, the Board goes 
on to make a major concession when it holds that “application of Niz-Chavez 
is limited to the types of relief implicated by Pereira,” citing a Ninth Circuit 
case applying Pereira and Niz-Chavez to voluntary departure.32 This off-hand 
comment in Arambula-Bravo presaged the later pronouncement by the BIA in 
Matter of M–F–O–33 that a defective NTA does not end the accrual of physical 
presence for purposes of voluntary departure at the conclusion of proceedings 
under 8 U.S.C. § 1229c(b).34 

If the defective NTA, lacking the time and place of hearing, does not 
(according to the BIA) implicate jurisdiction, then what does it mean? The 
BIA now has acknowledged that its own precedent decision in Rosales Rosales 
“clarified” that the regulations surrounding initiation of proceedings represent 
“claims-processing” rules.35 In a footnote, citing an amicus brief, the BIA in 
Arambula-Bravo importantly also addressed a related issue: whether violation 
of the statute, i.e., the INA, implicates claims-processing rules that could 
have support a respondent seeking to reopen a case or seeking termination.36 
In the same footnote, the Board preferred to “leave for another day” the issue 
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of whether a violation of INA § 239(a) implicates a claims-processing rule.37 
In the BIA’s view, the issue was not brought up by the parties, and therefore 
had been waived.38

This acknowledgment of a possible claims-processing rule violation by the 
BIA is crucial. It aligns with the other group of circuits, namely, the Fourth, 
Fifth, Seventh, Tenth, and Eleventh Circuits, which all have found that the 
defectiveness of the NTA, while purportedly still not rising to the level of a 
jurisdictional problem, does implicate a violation of a claims-processing rule.39 
Does this recognition provide any purchase for a respondent to hang their 
hat on the violation of such rules for purposes of seeking new relief? In Ortiz-
Santiago v. Barr,40 for example, the court of appeals found that the defective 
NTA raised by the petitioner implicated a claims-processing rule, but then 
concluded that he did not raise the failure to include the time and date of his 
hearing until the appeal was pending with the BIA. This is the most common 
refrain of courts that reject claims brought under a claims-processing rationale 
as either untimely or failing to show that the litigant had been prejudiced.

In a subsequent case the following year, De La Rosa v. Garland,41 the Sev-
enth Circuit went further and found that a litigant bringing a claims-processing 
rule violation did not need to show prejudice. In that case, a Mexican national 
filed a motion to terminate based on the fact that his notice to appear was 
defective. The immigration judge and BIA both denied the claim. The Seventh 
Circuit cited a U.S. Supreme Court case for the proposition that “[l]ike other 
mandatory claims-processing rules, those found in section 1229 ‘[i]f properly 
invoked . . . must be enforced, but they may be waived or forfeited.’”42 Inter-
estingly, the emphasis has now shifted to whether the litigant has “properly 
invoked” the claims-processing rule violation, and not on whether there has 
been any prejudice. The salient issue now is whether a person has made a 
“timely objection” or whether there exists both “excusable untimeliness and a 
showing of prejudice.” The important holding in De La Rosa is as follows: “A 
noncitizen who raises a timely objection to a noncompliant Notice to Appear, 
consistent with Niz-Chavez and Ortiz-Santiago, is entitled to relief without 
also having to show prejudice from the defect.”43 

The Flaws Inherent in Viewing “Claims-Processing” 
as the Rubric

There are flaws inherent in a claims-processing rule versus a jurisdictional 
analysis. First, the history of the regulatory provisions reveals that the “when 
practicable” language was meant for only a limited purpose and not as a catch-
all or wholesale invalidation of the statute.44 In 1996 Congress passed the 
Illegal Immigration Reform and Immigration Responsibility Act (IIRAIRA),45 
which fundamentally transformed the system of notification to respondents 
from orders to show cause (OSCs) to NTAs. The important change from the 
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old regime centered on the fact that OSCs explicitly did not require time and 
place of hearing but that information could be placed “in the order to show 
cause or otherwise.”46 The preamble to the new regulations explained that the 
rule “implements the language of the amended Act indicating that the time 
and place of the hearing must be on the Notice to Appear.”47 The regulations that 
the legacy Immigration and Naturalization Service (INS) and Executive Office 
for Immigration Review (EOIR) ultimately adopted, at 8 C.F.R. § 1003.18 
(indicating the information was required only “when practicable”), authorized 
the very two-step process invalidated by Niz-Chavez and rejected by IIRAIRA.

Reliance on the “when practicable” language is further undermined when 
research is reviewed relating to the scope and context of such language in the 
regulations. For example, as noted by an amicus brief submitted by former 
BIA Chairman and Immigration Judge Paul Wickham Schmidt supporting 
the petition in Pereira v. Sessions, there was at one time an “Interactive Sched-
uling System” that DHS could access to determine the immigration courts’ 
availability, but that system appears to have fallen into disuse.48 Moreover, 
the Federal Register reveals that the exception was only intended to apply in 
unusual circumstances such as “power outages” or “computer crashes.”49 If, 
as it now appears, the “when practicable” language was supposed to be used 
only in extreme situations, then the exception has swallowed the rule, where 
virtually 100 percent of NTAs lack the “time, place, or date” of hearing.50

When viewed against the historical background, there is no question 
that the BIA’s reliance in Arambula-Bravo on the regulations in favor of the 
governing statute (i.e., the INA) as a basis to reject the jurisdictional reading 
is wholly incorrect. In addition, rejection of the jurisdictional argument is not 
supported by Supreme Court precedents, which are not taken into account in 
Arambula-Bravo. For example, the leading case relating to claims-processing is 
Arbaugh v. Y & H Corp., 546 U.S. 500 (2006). That case dealt with a claim of 
employment discrimination and the numerosity requirement of 15 employees 
in Title VII of the Civil Rights Act of 1964.51 In Arbaugh, the Supreme Court 
set forth the analysis for determining whether something is a jurisdictional 
defect from a claims-processing rule. Specifically, the Supreme Court found 
the 15-employee rule was not jurisdictional but rather an element of the “claim 
for relief ” that could be waived.52 Significantly, the Court reiterated that a 
jurisdictional defect could be raised “at any stage of litigation.”53

Now consider the time-and-place requirements under INA § 239(a) in 
comparison to the Arbaugh case. They certainly are not an element of any 
“claim for relief ” that is found within the INA. Rather, the time and place 
of hearing is a prerequisite for the immigration court to hear the removal 
proceedings in the first place. This certainly sounds more like a jurisdictional 
requirement than, in the words of the Supreme Court, an “ingredient” of a 
claim.54 Moreover, the title to the relevant statutory provision is “Initiation of 
Removal Proceedings,” which is more proof that the provision was meant to 
trigger jurisdiction rather than a mere “claims-processing” rule. Finally, this 
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reading is consistent with other Supreme Court cases, such as United States v. 
Kwai Fun Wong,55 a case brought under the Federal Tort Claims Act (FTCA). 
In that case, the time limitations found within the FTCA were found to be 
nonjurisdictional.56 The Supreme Court reaffirmed that filing deadlines for 
plaintiffs were “quintessential claim-processing rules” that do not deprive the 
court of jurisdiction.57

Considering that the time limitation for bringing a claim as found in 
Kwai Fun Wong is the “quintessential” claims-processing rule, there can be 
no question that INA § 239(a)’s “time and place” requirements on the face 
of an NTA should be found distinguishable. First, they are not a “statute of 
limitations,” but rather are required to comply with due process and to apprise 
respondents of the proceedings against them. Again, INA § 239(a) does not 
represent any respondent’s claim for relief but rather relates to the government’s 
duty to trigger the court’s jurisdiction. The requirement also is not imposed on 
the “plaintiff” as in a typical civil matter, but rather on the government, who 
has due process and other Constitutional obligations. Furthermore, it is of no 
objection that the time and place is a “technical” requirement for the govern-
ment. One can think of other jurisdictional requirements in federal statutes 
that similarly create “technical requirements” but which are jurisdictional in 
nature. One such example is the amount-in-controversy requirement of 28 
U.S.C. § 1332.58 In that statute, diversity jurisdiction is dependent upon, inter 
alia, more than $75,000 in controversy between the parties. Such a technical 
rule has been held to be jurisdictional.59 It is not about claims processing, but 
is necessary to confer jurisdiction.60

The unfortunately misguided approach that is now embraced in certain 
circuits and the BIA privileges the regulations over the statute and analogizes 
“the initiation of removal proceedings” statute to a mere claims-processing rule. 
In doing so, there is a hidden assumption that removal proceedings are “civil” 
in nature and thus presumably must be like any civil litigation in federal court. 
More crucially, such an approach misapprehends who made the mistake in the 
first place: the federal agency, DHS, and not the immigrant respondent, who 
had nothing to do with drafting or filing the NTA. In civil litigation a claim 
is brought by a plaintiff and defended by a defendant with concomitant rules 
governing such claims. Such an assumption may seem superficially supported 
by the fact that removal proceedings are “civil” and not “criminal” in nature. 
However, it ignores that removal proceedings require procedural protections 
under the Fifth Amendment and other statutory and constitutional provi-
sions. Such protections are analogous to (albeit not nearly as extensive as) 
those found in criminal law. The facile conclusion that INA § 239(a) can be 
confined to a claims-processing rule analogous to rules required for plaintiffs 
who proceed in a civil litigation ignores these important distinctions and 
devalues the constitutional protections to which all responded are entitled.

It should be noted that the U.S. Solicitor General (SG) recently responded 
to a petition for certiorari on this very issue by similarly arguing that the 
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regulations allow for missing information on the NTA, without regard to the 
statute or the import of Niz-Chavez.61 The SG points to the “where practicable” 
language coupled with 8 C.F.R. § 1003.15(b) and (c), which omit the date 
and time of the initial hearing from the list of information to be provided to 
the immigration court in an NTA. On top of these regulations, the SG notes 
that the regulations also authorize the immigration court to provide “notice 
to the government and the alien of the time, place, and date of hearing” when 
“that information is not contained” in the NTA, citing 8 C.F.R. § 1003.18(b). 
Importantly, however, the SG has appeared to concede that “any requirement 
that an NTA filed with the immigration court contain the date and time of 
the initial removal hearing is . . . rather . . . simply a ‘claim-processing rule.’” 
According to the SG, a defect in the NTA had to have been raised at the first 
instance, that is, the initial removal hearing, presumably meaning the first 
master calendar hearing. This concession is a big one. It means the government 
has taken the position that the violation, even if not jurisdictional in nature, 
must have consequences, provided an objection thereto is timely made.

What Remedies Should Be Recognized?

What remedies flow from a recognition in the future, by either the 
Supreme Court, a circuit court, or the BIA, that defective NTAs do have 
jurisdictional consequences? What remedies would follow from the fact that 
there has been a violation of claims-processing rules? No one would argue 
that it would be a good idea to reopen all possible removal proceedings that 
occurred post-IIRAIRA (i.e., after the date of its enactment on April 1, 1997) 
such that a grant of relief from removal could be open to attack on the basis 
of a flawed NTA. On the other hand, limiting a remedy to only those cases 
where there has been a showing of prejudice should also not be required, as 
shown by the Seventh Circuit’s De La Rosa case discussed above, so long as a 
timely objection is made to a claims-processing violation.62 Some may seek to 
limit the remedy, if a claims-processing violation were found, to respondents 
who had raised their objection to the defective NTA before some definite 
point in time. One might imagine a rule that argues for the point to be 
made before a final order of removal is issued, before the appeal, or at the 
first master calendar hearing. If, as has been maintained in this article, the 
violation instead is jurisdictional in nature, then the issue can be raised even 
after a final decision is reached.63

There is also a valid argument for equitable tolling of the time period, 
in appropriate cases, where the respondent was unaware of the government’s 
violation, faced ineffective assistance, or had some other reason to excuse a 
delay in bringing the motion to reopen.64 Whenever the objection is made, 
there can be no question that a remedy already exists under the sua sponte 
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authority of the BIA or immigration court in certain cases through the vehicle 
of a properly filed motion to reopen.65 If the case is on appeal before the BIA, 
then a motion to remand could be brought. If the case is still within the time 
period for a statutory motion to reopen, then the motion could be filed within 
90 days of the final order of removal. As argued in an amicus brief filed in the 
Arambula-Bravo case itself, there could be a reasonable time limit imposed on 
all motions to reopen seeking to address the defective NTA from the date of a 
future Supreme Court case clarifying the issue. Historically, such time limits 
have been imposed for a “reasonable” time after the intervening change or 
clarification of law in a particular case. DHS itself imposed an approximate 
six-month cutoff following Niz-Chavez, according to its policy memorandum, 
indicating that it would presumptively join in motions to reopen up until 
November 16, 2021.66

Determining the issue of the jurisdictional effect of a defective NTA 
has important consequences for a variety of issues. First, it impacts whether 
immigration courts will be viewed (correctly) as “real” courts or whether they 
will be seen as products of partisanship and political influence. In the past, 
the decisions of attorneys general with political agendas have caused some 
to question the courts’ political independence. A ruling that maintains and 
enforces the statutory requirements that Congress intended for proper juris-
diction in the immigration courts would go a long way toward correcting the 
misapprehension by some in the public and within the immigration bar that 
EOIR is merely political and not a true juridical entity. Defining the proper 
jurisdiction of the courts coincides with the current movement to push for 
immigration courts to be Article I courts, on par with other such tribunals, 
such as the U.S. Court of Military Appeals, Veterans Appeals, Federal Claims, 
and Tax Court, among others.67 

Forcing EOIR and DHS to address the defective NTA issue as a hard-
and-fast rule, jurisdictional in nature, would go a long way toward addressing 
a fundamental structural flaw in the current system: namely, the enormous 
current backlog of cases (1.6 million at last count).68 As mentioned, there used 
to be an “Interactive Scheduling System” by which DHS and EOIR effec-
tively could communicate with each other to increase efficiency and judicial 
economy of cases. Instead, the intent of Congress with the passing of IIRAIRA 
was thwarted by a regulation that permitted the majority of cases to be filed 
under defective NTAs with no date/time of proceeding, thus giving rise to the 
current backlog and inefficient system of today. Resolving the backlog must be 
a primary objective of EOIR in order to fix the current broken and outdated 
system.69 Clarifying that the defective NTA problem implicates a jurisdictional 
rule would address the backlog by forcing the governmental agencies to work 
to effectuate the intent of Congress in IIRAIRA that demanded that certain 
information be included on the NTA, for purposes of efficiency and, more 
importantly, due process.
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Abstract: Current asylum laws include several bars to entry into the United 
States. Among these is the “serious nonpolitical crime” bar, which prohibits 
entry to any asylum seeker who is suspected of having committed such a 
crime in their home country. A serious problem with the bar is that it does not 
contain a duress or coercion exception, meaning that even crimes committed 
under duress serve as bars to asylum. Thus, an asylum seeker who sells drugs or 
commits a theft with a gun to their head will not be allowed into the United 
States. The problem is only more serious because of the nature of gang violence 
in the Northern Triangle, common origin countries for U.S. asylum seekers. 
This article documents the gap in the statute as well as the statutory law and 
judicial decisions that have formed the basis of this problem today. While this 
article does provide a framework for decision makers to find a duress exception 
under the current law, it ultimately proposes a statutory exception to be added.

Introduction

William Ernesto Rubio Barahona is a son and a husband.1 He is a native 
and citizen of El Salvador and entered the United States without documents 
in December of 2012.2 Mr. Barahona’s father was murdered in 2006 by one 
of the most prominent gangs in El Salvador, MS-13.3 His father was a police 
officer who had been investigating a murder by the gang.4 After his father 
was murdered, the gang began extorting money from him and his mother.5 
He was only 13 years old.6 Eventually, the gang attempted to recruit him 
and threatened to kill him if he did not join.7 He resisted, refusing to drive a 
getaway car8 and declining to steal a police uniform.9 He was forced at gun-
point to rob a man, and when he came back empty handed, he was shot by 
a member of the gang.10 When he woke up at the hospital, he was charged 
with unlawful possession of a firearm.11 Members of the gang attended the 
trial, and Mr. Barahona was too scared to testify against them.12 He fled to 
the United States, fearing for his life and safety, in 2012.13 

In 2018, his wife Cecila Rivera de Rubio, who had been granted asylum 
in the United States after she had been sexually assaulted by the same gang,14 
filed an asylum petition on Mr. Barahona’s behalf.15 In reviewing the petition, 
the Department of Homeland Security (DHS) found that he had an Interpol 
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Red Notice requesting his extradition to El Salvador for being charged with the 
crime of participating in an “illicit gathering.”16 The Red Notice indicated that 
Mr. Barahona was speculated to be a gatillero (hitman) for MS-13, according 
to an investigation performed in 2010.17 

The immigration judge (IJ) denied his asylum petition based on this infor-
mation, finding that there were serious reasons to believe that Mr. Barahona 
had committed a “serious nonpolitical crime”18 outside the United States.19 
This barred Mr. Barahona’s asylum claim under 8 U.S.C. § 1158(b)(2)(A)(iii).20 
The Board of Immigration Appeals (BIA) dismissed his appeal in 2020, 
rejecting his argument that he had committed the crimes under duress.21 Mr. 
Barahona’s case has since been appealed and remanded back to the BIA for 
consideration of a separate issue.22 Mr. Barahona has suffered immensely at 
the hands of MS-13, yet because he was forced to associate with them, he was 
barred from asylum because he was deemed by the BIA to have committed a 
“serious nonpolitical crime.”23 

As this case illustrates, U.S. immigration law needs to accommodate duress 
exceptions to its bars to asylum. Under 8 U.S.C. § 1158(b)(2),24 there are 
certain exceptions to who is eligible for asylum in the United States. These 
include persons who have been convicted of a particularly serious crime in 
the United States25 (which includes any aggravated felony26), provided any 
material support to a terrorist organization,27 participated in persecution,28 
or have firmly resettled in another country prior to coming to the United 
States.29 This article focuses on the same bar that Mr. Barahona faced, the 
“serious nonpolitical crime” bar, codified at 8 U.S.C. § 1158(b)(2)(A)(iii).30 

The serious nonpolitical crime bar makes one ineligible for asylum when 
“[t]here are serious reasons for believing the alien has committed a serious 
nonpolitical crime outside the United States prior to the arrival of the alien 
in the United States.”31 “Serious reasons for believing”32 has been interpreted 
as requiring a standard of proof equivalent to probable cause.33 This means 
that no criminal conviction by a foreign government is required to make a 
finding that the asylum seeker committed the serious nonpolitical crime.34 
Indeed, at the time of Mr. Barahona’s trial, DHS was unable to verify whether 
the charges in El Salvador were still pending.35 In these proceedings, IJs are 
often sitting as de facto criminal courts in the sense that they are determining 
whether a crime has been committed in the first instance.36

There is no exception for duress or coercion under the serious nonpoliti-
cal crime bar.37 The lack of a duress exception has the potential to lead to 
absurd results like the one in Mr. Barahona’s case: a store owner is forced 
to sell drugs out of their house by a gang, a family is threatened with death 
unless the father agrees to help the gang carry out a robbery, or young men 
are watched by armed older members as they engage in gruesome “initiation” 
rituals.38 In each of these hypothetical scenarios, the culprit would be barred 
from asylum because they committed a serious nonpolitical crime.39 Because 
of the immense power of organized criminal syndicates like MS-13,40 these 
scenarios will only become more common as the United States remains a refuge 
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for many people in Northern Triangle41 countries.42 U.S. immigration law is 
in need of a change to prevent these kinds of humanitarian abuses. 

The United States should adopt a statutory change to the INA that 
expressly provides for a duress exception to the serious nonpolitical crime bar 
to asylum. The rising number of immigrants from the Northern Triangle and 
the proliferation of gang violence there means that the issue of duress will 
only become a larger problem.43 While there is a legal framework available for 
federal judges and BIA members to find this exception,44 recent decisions and 
the legislative demonstrate that this would likely be a temporary solution.45 
Statutory reform is a more preferable option for lasting change.46

This article explores the history of the serious nonpolitical offense bar to 
asylum in the INA, addresses an alternative international law interpretation, 
and then focuses on how the law in this area has evolved through caselaw 
developed by courts and the BIA. Those sections seek to provide context to 
these statutory provisions and background for potential judicial or statutory 
reform. This article then looks at the country conditions in the Northern 
Triangle countries that relate to the practical need for a duress exception to 
this bar to asylum. It analyzes why this exception is needed and the judicial 
framework that might be available to judges for finding a duress exception, 
and addresses counterarguments that ultimately lead to the conclusion that 
statutory reform is preferable. Lastly, this article examines options for statutory 
reform: incorporating common law defenses for all immigration law or creat-
ing a duress exception solely for the serious nonpolitical crime bar to asylum.

History

This section outlines the history of U.S. asylum policy beginning with 
the legislative history of the asylum provisions and proceeding to examine 
international and judicial interpretations. It begins with a brief history of 
the INA and the U.S. position on asylum. It then proceeds to discuss how 
the specific language of the serious nonpolitical crime bar was enacted, the 
purpose of the broader statutory scheme it was contained in, and the goals 
of the administration that passed it. This section also discusses a potential 
alternative interpretation of the provision based on the provisions origin in the 
international law context. Next it addresses how the bar has been interpreted 
by courts and tells the story of how the duress exception failed under a parallel 
bar. Finally, this section explores the country conditions that practically justify 
a duress exception to the serious nonpolitical crime bar.

United States Asylum Policy

The INA was passed in 1952 with no refugee or asylum provision.47 Dur-
ing the 1950s and 1960s, Congress would occasionally pass ad hoc statutes to 
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help during specific crises.48 In 1965, Congress created a “seventh preference” 
under the INA’s existing preference and quota system49 for certain groups of 
refugees fleeing Communist countries, certain areas of the Middle East, and 
natural disasters.50 In 1980, Congress passed what would become the current 
statutory framework for dealing with refugees and asylum seekers, the Refugee 
Act of 1980.51 This act gave the president the power to determine how many 
refugees to accept in a given year,52 adopted the statutory definition of refugee 
still used today,53 and created the Office of Refugee Resettlement within the 
Department of Health and Human Services to administer these laws.54 The 
refugee acceptance ceiling set by the president is often far above the actual 
number admitted, with only 53,691 out of 110,000 possible admissions being 
granted in 2017.55 

In 1996, restrictions to asylum were added. To justify these restrictions, 
Representative Bill McCollum, a cosponsor of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (IIRAIRA),56 said in a discussion 
of its Committee Report:

We have had lots of people coming in here claiming [asylum]. Most 
of them who claim it have no foundation in claim at all. Once they 
get a foot in the airport or wherever, they make that claim, they get 
into the system, many of them are never heard from again. We do not 
get the kind of speedy process we need to resolve this.57 

IIRAIRA was enacted as part of an effort by President Bill Clinton and 
certain Democratic senators to co-opt the Republican “tough on crime” stance 
by cracking down on illegal immigration.58 Indeed, the Conference Report 
on H.R. 2022 states the purpose of IIRAIRA is

to amend the Immigration and Nationality Act to improve deter-
rence of illegal immigration to the United States by increasing border 
patrol and investigative personnel, by increasing penalties for alien 
smuggling and for document fraud, by reforming exclusion and 
deportation law and procedures, by improving the verification system 
for the eligibility for employment, and through other measures, to 
reform the legal immigration system and facilitate legal entries into 
the United States.59

The law conflated criminality with a lack of immigration status,60 expanded 
the number of offenses that could lead to removal,61 and created other barriers 
to being granted asylum, including a one-year deadline to file and the intro-
duction of the expedited removal process.62 Shortly after its enactment, one 
observer called the bill “the most diverse, divisive and draconian immigration 
law enacted since the Chinese Exclusion Act of 1882.”63
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International Guidance

There is a potential alternative interpretation of the serious nonpolitical 
crime bar distinct from its legislative history. The specific language itself, “seri-
ous nonpolitical crime,” parallels that from the United Nations Convention 
Relating to the Status of Refugees.64 In relevant part, it states, “The provi-
sions of this Convention shall not apply to any person with respect to whom 
there are serious reasons for considering that . . . he has committed a serious 
non-political crime outside the country of refuge prior to his admission to 
that country as a refugee.”65 The U.N. Handbook on Procedures and Criteria 
for Determining Refugee Status and Guidelines on International Protec-
tion (hereinafter Handbook) explicitly mentions duress and notes, “Factors 
generally considered to constitute defences to criminal responsibility should 
be considered.”66 It says that the provision was included to prevent receiving 
countries from admitting criminals but also to do justice to refugees who 
have committed less serious crimes or ones of a political nature.67 Under the 
Handbook’s interpretation, the asylum seeker should also be afforded due 
process of law in the receiving country, and the degree of persecution as well 
as any mitigating circumstances should be considered.68 

Judicial Interpretations

While the origin of the phrase “serious nonpolitical crime” might suggest 
the Handbook is an appropriate interpretive device,69 the Supreme Court 
has rejected this construction.70 In a case prior to the creation of the serious 
nonpolitical crime bar enacted in IIRAIRA, Justice Stevens noted:

We do not suggest, of course, that the explanation in the U.N. Hand-
book has the force of law or in any way binds the INS with reference 
to the asylum provisions of § 208(a). Indeed, the Handbook itself 
disclaims such force, explaining that “the determination of refugee 
status under the 1951 Convention and the 1967 Protocol  . . . is 
incumbent upon the Contracting State in whose territory the refugee 
finds himself.”71

When considering the phrase in INS v. Aguirre-Aguirre,72 a case shortly 
after the enactment of IIRAIRA, Justice Kennedy wrote for the majority say-
ing, “The U. N. Handbook may be a useful interpretative aid, but it is not 
binding on the Attorney General, the BIA, or United States courts.”73 It held 
that the proper inquiry was not a balancing test between the asylum seekers’ 
alleged criminal actions and their feared persecution.74 Rather, the proper test 
under the plain language of the statute was to weigh the political objective 
of the actions against their criminal nature.75 In that case, Aguirre-Aguirre 
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vandalized buses, assaulted passengers, and destroyed property in stores in order 
to protest certain governmental policies in Guatemala.76 The Court found that 
the crimes were disproportionate to the political goals that the group had.77 
After Aguirre-Aguirre, courts and the BIA have further interpreted the bar to 
asylum, holding that robbery,78 embezzlement,79 and organ harvesting80 all 
constitute serious nonpolitical crimes.81 The Ninth,82 Second,83 and Eighth 
Circuits84 have all held that the “serious reasons to believe” standard articulated 
by the statute is equivalent to probable cause.

Courts have disfavored a potential duress exception to the serious non-
political crime bar. The Second Circuit directly considered the question of 
duress under this bar to asylum in Hernandez-Hernandez v. Barr.85 In this 
case, Hernandez-Hernandez admitted to committing multiple murders but 
maintained that he committed them under duress. The agency accepted that 
they were committed under duress but determined that there was no duress 
exception to this statutory bar.86 The court decided to remand the case to the 
BIA because of a prior BIA decision holding that there was a duress exception 
to the persecutor bar to asylum.87 They believed that if there were an exception 
for that bar, then the BIA needed to explain why the same exception should 
not apply here.88 In another case, Beltran v. Barr,89 the Ninth Circuit faced a 
similar issue of possible duress under the serious nonpolitical crime bar. This 
case involved a man who testified he was impliedly coerced by a cartel into 
carrying a backpack of drugs across the border.90 The court held on this issue 
that even if the defense did exist, which they did not ultimately decide, Bel-
tran did not put forth enough evidence to establish the defense.91 The most 
recent BIA precedent, Mr. Barahona’s case, has followed the same trend as the 
courts of appeals. The BIA held in Matter of W–E–R–B–,92 the name of the 
case prior to its appeal to the Eighth Circuit, that there is not an established 
duress exception to the serious nonpolitical crime bar.93 

An illustration of how courts and the Department of Justice have dealt 
with duress exceptions to statutory bars to asylum is the saga of Matter of 
Negusie.94 Negusie was a dual national of Eritrea and Ethiopia who was forced 
to work as a prison guard for the Eritrean government.95 The case went up to 
the Supreme Court on the question of whether there was a duress exception 
to the persecutor bar.96 The Supreme Court remanded the case all the way 
back to the BIA,97 which decided that there was a duress exception.98 After 
the BIA made the decision, Attorney General Jeff Session referred the issue 
to himself for consideration.99 This rendered the BIA decision without effect 
until he made a final determination.100 On November 5, 2020, Attorney 
General William Barr issued an opinion, ultimately deciding that there was 
no duress exception to the persecutor bar.101 Following the logic of Hernandez-
Hernandez102 and Matter of W–E–R–B–,103 which both rely on Negusie, any 
finding of a duress exception for the serious nonpolitical crime bar will likely 
require an overturning of or distinction from Negusie.104
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Country Conditions

The conditions of the countries most affected by asylum law also give rise 
to practical reasons to find a duress exception to the serious nonpolitical crime 
bar. The United States has seen an increasing number of immigrants from 
the Northern Triangle countries (Honduras, Guatemala, and El Salvador).105 
This influx is the result of a mix of factors, including high levels of poverty, 
increasing homicide rates paired with ineffective governance, and susceptibility 
to natural disasters.106 The increase in asylum seekers, specifically, is markedly 
dramatic, with the number of people seeking asylum in the United States from 
Honduras growing from 100 in 2010 to 81,375 in 2019, El Salvador growing 
from 319 in 2010 to 113,404 in 2019, and Guatemala growing from 362 in 
2010 to 114,404 in 2019.107 

One of the reasons this increase exists is the strengthening of criminal 
syndicates in Northern Triangle countries.108 Gang membership in 2016 in 
these countries was estimated to be about 30,000 Barrio 18 members and 
24,000 MS-13 members,109 although tallying gang membership has been 
historically difficult.110 In El Salvador, gangs are estimated to make around $20 
million a year from extortion schemes, and may well be the country’s largest 
employer, hiring 60,000 in various roles, including as lookouts, collectors, 
and assassins.111 Gangs cost the country 16 percent of their gross domestic 
product,112 and it is estimated that over 500,000 people who do not belong 
to the gang, such as relatives, business partners, politicians, and law enforce-
ment, are financially dependent on the gangs.113 Their reliance on extortion 
makes them different than drug cartels, which generate their income primarily 
from drug sales,114 and their presence is so uncontested that Mauricio Ramírez 
Landaverde, El Salvador’s minister of justice and security, who oversees the 
national police force, is quoted as saying, “[Y]ou don’t know where the state 
ends and the criminal organizations begin.”115 

These gangs do target certain groups for violence, most notably young 
women,116 and have participated in human trafficking.117 They target primarily 
local business owners and those in transportation industries for extortion, but 
they do not limit themselves to just these industries.118 The Economist lays out 
a chilling illustration of how this extortion happens:

With buses, the involuntary partnership begins when a “neighbour-
hood kid approaches you with a ringing mobile phone,” says the route’s 
“negotiator.” On the line is a gang leader, calling from jail to discuss 
la renta. At first, the negotiator simply paid the Mara Salvatrucha, 
the gang that controls most of the territory through which the route 
passes. But in 2014 the caller was from Barrio 18, which controls 
the hillside area that abuts the route office, where 30 buses spend the 
night. The zone was in dispute, the gangster pointed out. He dropped 
the name of a recent murder victim, and “offered to make sure my 
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drivers stayed safe, for a small contribution,” the negotiator recalled. 
He hung up and ignored subsequent calls, until one night the route 
office was machinegunned, nearly killing a bus driver who was taking 
a shower. Since then, the negotiator has paid both gangs. The $350 
for Barrio 18 is slipped into the apron of an old woman who climbs 
the hill with a wooden cane on the first Friday of each month.119

The power these gangs possess over the population and the extortion 
schemes they run make them incredibly dangerous actors in a region whose 
fleeing population is surging.120 

Analysis

While the existing literature has discussed the possibility of exceptions for 
the “persecutor” bar121 and for the “material support” bar,122 there has been 
no direct discussion of the possibility of a duress exception for the serious 
nonpolitical crime bar. This gap is particularly glaring considering that courts 
and the BIA have directly dealt with the issue of duress as it relates to the 
serious nonpolitical crime bar in recent years.123 Broad discussion has been 
had about common-law defenses in immigration law generally,124 but IJs often 
sit as de facto criminal courts in hearings involving the serious nonpolitical 
crime bar, making this conversation particularly important. Because asylum 
cases involving the serious nonpolitical crime issue do not require immigration 
judges to necessarily rely on a previous conviction,125 determine whether a 
certain action is committed by a terrorist group,126 or make a decision about 
persecution127—all of which would be within the routine functions of immi-
gration courts128—it is especially important that immigration judges consider 
duress in this context.129 

Two separate attorneys general felt strongly enough about duress excep-
tions to statutory bars to asylum that they dealt with the issue themselves.130 
And as the BIA stated in Matter of W–E–R–B–, the Attorney General’s deci-
sion in Negusie will have a direct impact on how the possibility of duress 
exceptions will be treated under other bars to asylum.131 Not only, then, is 
this issue important in academic discussion due to the unique nature of the 
serious nonpolitical crime, it is salient to both courts and attorneys general. 

Additionally, the proliferation of gang violence132 in countries with increas-
ingly high numbers of immigrants and asylum seekers to the United States133 
mandates a discussion about the duress exception to the serious nonpolitical 
crime bar specifically. Extortion and coercion go hand in hand.134 Not only has 
the number of asylum seekers from Northern Triangle countries skyrocketed,135 
but the extortive gangs that they are fleeing have also grown.136 

An additional reason asylum seekers fleeing criminal organizations like 
MS-13 and Barrio 18 face problems under the serious nonpolitical crime bar 
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is that these gangs escape classification as a terrorist organization. Were these 
gangs designated as terrorist organizations, those wrapped up in their extortion 
schemes would face a problem under the “material support bar” at 8 U.S.C. 
§ 1182(a)(3)(B)(iii),137 possibly in addition to the serious nonpolitical crime 
bar at 8 U.S.C. § 1158(b)(2)(A)(iii).138 However, there could be a possible 
benefit to asylum seekers fleeing gang violence, one they do not normally 
have,139 since terrorist groups are more likely to be understood as “political 
actors.”140 Treating terrorist groups as political actors would give asylum seekers 
a stronger case for fleeing due to persecution based on “political opinion,” a 
protected ground for asylum.141 It is not clear whether designation as a terrorist 
organization would guarantee that the gang would be viewed as a political actor 
or if the designation would do more harm than good.142 There is a significant 
practical trade-off, however, as the INA bars anyone seeking asylum who has 
provided “material support” to a terrorist organization.143 “Material support” is 
broader than a “serious nonpolitical crime” in that it might encompass totally 
innocent acts that, even done intentionally, might not be crimes.144 There is 
also no duress exception to the material support bar to asylum,145 meaning 
that the “war tax”146 paid under the threat of death would exclude a massive 
amount of people fleeing gang violence from being eligible for asylum.147 Along 
with the policy reasons that MS-13 and Barrio 18 should not be classified as 
terrorist organizations, their organizational structure and transnational impact 
show that the “terrorist” designation does not quite fit.148 

Another practical reason to consider duress exceptions to asylum bars is 
that they generally help avoid absurd results. An illustration of this is Judge 
Hamilton’s concurrence in Jabateh v. Lynch,149 an asylum case at the Seventh 
Circuit that found that an ex-government official was ineligible for asylum 
because he had provided material support to a terrorist organization.150 Believ-
ing that the same result could have been reached on different grounds,151 Judge 
Hamilton wrote to express his disagreement with both the breadth of activity 
that “material support” had come to encompass in recent decisions,152 and the 
unavailability of duress for asylum seekers who had provided even benign or 
unknowing support to terrorist organizations.153 He explained the absurdity 
that might occur:

For example, the government took the position at oral argument in 
this case that the material support bar would apply to a doctor or 
nurse who provided emergency medical care to a person she “should 
have known” was affiliated with a group that uses violence. Given the 
Board’s approach to duress in M-H-Z, the bar would apply even if 
she provided the medical care at gunpoint. Really?154

It is easy to imagine a similar scenario that would apply to the serious 
nonpolitical crime bar. An MS-13 clica in Northern Guatemala decides to start 
targeting an ethnic minority that holds a large amount of political power in 
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their neighborhood. The gang begins to threaten members of the ethnic group 
to go along with a small drug operation they are conducting out of storefronts, 
or else face “elimination.” The gang also threatens that they better not try to 
move to another neighborhood, or the gang would get its “friends” to off them 
instead. A few people agree to go along with the operation, but later decide 
to flee to the United States and seek asylum. Even if an IJ finds that they only 
committed the crime under duress, and that they would otherwise be eligible 
for asylum, they would be denied.155 As Judge Hamilton continues:

Many deserving asylum-seekers could be barred otherwise. For 
example, the grocer who sells groceries to a known rebel fighter who 
is shopping for dinner would be providing support to terrorism. The 
taxi driver, the plumber, the dentist—anyone who has even minor 
commercial contact with a known terrorist, even in a setting that 
does not advance the goals of a terrorist organization—has supported 
terrorism. This broad approach could bar people simply because the 
places they have escaped from are ones where terrorists were active.156

Simply replace “terrorist” with “coercive criminal organization” and the 
predicament becomes clear. 

The statutory language of the serious nonpolitical crime bar itself comes 
from the United Nations Convention Relating to the Status of Refugees,157 
which means it should incorporate its supplement, the U.N. Handbook.158 
The legislative history of IIRAIRA, which undoubtedly points toward tighter 
immigration restrictions for noncitizens who have been suspected to have com-
mitted a crime,159 and the source for the statutory language, the U.N. Conven-
tion, along with its supplemental interpretation guide, conflict.160 This means 
there is an alternative route for judicial interpretation. Justice Kennedy, in his 
opinion in INS v. Aguirre-Aguirre, even called the U.N. Handbook a “useful 
interpretive aid.”161 In fact, the test that the Court affirms in Aguirre-Aguirre 
comes almost directly out of the U.N. Handbook,162 establishing its utility 
in interpreting asylum law. The U.N. Handbook makes explicit that duress 
should be considered when determining whether someone has committed a 
serious nonpolitical crime.163 It would be entirely reasonable for an IJ or BIA 
opinion to use this U.N. Handbook as an interpretive aid.164

The serious nonpolitical crime bar is also a unique bar to asylum. Only 
under this bar is an IJ making a determination about the lawfulness of an 
action without relying on a prior conviction165 or interpreting the law in a 
way that is familiar to them given other areas of immigration law. This dis-
tinction makes former Attorney General Barr’s opinion in Matter of Negusie166 
distinguishable from future decisions about duress exceptions to the serious 
nonpolitical crime bar. Many of the arguments made in Matter of Negusie fall 
flat when applied to the serious nonpolitical crime bar. For example, former 
Attorney General Barr notes that this would burden the judicial resources of 
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the immigration system by complicating investigations into an act that hap-
pened often years in the past.167 However, regarding the serious nonpolitical 
crime bar, much investigation is already required, given that the IJ is tasked 
with making a decision in the first instance as to whether the conduct was 
unlawful.168 In a similar vein, the lack of statutory ambiguity that Barr relies 
on in Negusie does not necessarily exist with the serious nonpolitical crime 
bar.169 There is no clear statutory answer as to whether judges should look 
to U.S. statutory law, federal common law, or the laws of other countries in 
determining whether a serious nonpolitical crime was committed.170 

Finally, immigration law sits on a foundation of federal common law, 
meaning that common-law defenses, like duress, should be available. The fact 
that the serious nonpolitical crime bar specifically uses the word “crime” is 
sufficient to mandate the availability of common-law defenses.171 Notably, in 
Guo Qi Wang v. Holder,172 the court held that state-sponsored organ harvesting, 
legal in the noncitizen’s home country, still constituted a serious nonpolitical 
crime.173 This shows that courts are using some standard other than simply 
a conviction in a foreign country to determine whether the activity was 
criminal. If they are using American criminal-law principles, it follows that 
common-law defenses should be available to them as they are to American 
criminal defendants. If they are using international criminal-law principles, 
they should recognize that these principles incorporate several common-law 
defenses, including duress, as well.174 

Taken together, these principles offer modes of judicial interpretation 
that could be used to find a duress exception to the serious nonpolitical crime 
bar without statutory reform. IJs could distinguish Negusie and find that the 
uniqueness of the serious nonpolitical crime bar warrants the implicit inclu-
sion of a duress exception. They could also look to the animating principles 
of the provision and use the U.N. Handbook to interpret the provision dif-
ferently. They might be swayed by the idea that federal common law dictates 
they should incorporate affirmative defenses because the definition of “crime” 
they use adheres to either U.S. or international criminal law.175 They could 
also find that there is a duress exception to the serious nonpolitical crime bar 
because there is a policy need to prevent absurd results and make sure that 
deserving noncitizens have the opportunity to have their asylum claims heard. 
This analysis gives judges several avenues for finding a duress exception to the 
serious nonpolitical crime bar.

Proposal

Despite there being several avenues for judicial interpretation that would 
amount to the finding of a duress exception to the serious nonpolitical crime 
bar, legislative change is preferable because of the executive actors who have 
outsized power in determining the law. As demonstrated by the Negusie saga 



90	 AILA Law Journal	 [4:79

discussed above, the attorney general and the BIA wield an extraordinary 
amount of power in interpreting the law. Because both are parts of the execu-
tive branch, changing administrations means that judicial interpretations can 
change in the span of just a few years. Additionally, although the origin of 
the serious nonpolitical crime bar is the United Nations Convention Relat-
ing to the Status of Refugees,176 the legislative history of IIRAIRA is hard to 
overcome.177 The clear purpose of the legislation was to place more barriers 
to legal status in the United States for those who had committed any kind 
of crime.178 Judges could look back to this history and use it to reinforce the 
idea that no duress exception was intended. 

There are two major options for legislative reform. The first is an expansive 
amendment to asylum law that makes clear that federal common law, includ-
ing affirmative common-law defenses like duress, are applicable to asylum law. 
An example of this kind of provision is seen at 28 U.S.C. § 3308 on federal 
debt-collection procedure, specifically fraudulent transfers involving debts. It 
reads, “Except as provided in this subchapter, the principles of law and equity, 
including the law merchant and the law relating to principal and agent, estop-
pel, laches, fraud, misrepresentation, duress, coercion, mistake, insolvency, or 
other validating or invalidating cause shall apply to actions and proceedings 
under this subchapter.” A similar provision could be placed at the beginning 
of 8 U.S.C. § 1158179 making similar principles applicable to asylum.

The second major option is to create exceptions derived from common-
law defenses exclusively for the serious nonpolitical crime bar. Since this bar 
is unique because it requires IJs to make determinations of criminal behavior, 
it would follow that federal common-law defenses be available for this bar 
alone. This could be done by inserting a clause similar to the one for federal 
debt-collection procedure as a subpoint to 8 U.S.C. § 1158(b)(2)(A)(iii).180 
Another option, perhaps one that might have been more palatable to the draft-
ers of IIRAIRA, would be to include a list of mitigating factors similar to those 
found at 18 U.S.C. § 3592(a). These would include common-law defenses and 
other circumstances that would mitigate against a serious nonpolitical crime. 
For example, a drug trafficking offense committed under duress would not be 
a per se serious nonpolitical crime as it is now, but it would also not preclude 
an IJ from finding that the noncitizen committed a serious nonpolitical crime. 
While this does not fully incorporate the federal common law to the extent 
that international principles suggest,181 it may be a more balanced option for 
legislative reform. 

While a narrower statutory exception might be more politically feasible, 
a broader amendment to all of asylum law is preferable. The BIA and its 
interpretation of the INA should conform more closely to the United Nations 
Convention Relating to the Status of Refugees so that the United States can 
uphold its international obligations.182 Despite the serious nonpolitical crime 
bar being unique in its criminal implications, there are still real problems 
that arise from the lack of a duress exception to other bars to asylum, as 
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demonstrated by the Negusie example. The positive impact this kind of reform 
would have extends beyond the serious nonpolitical crime bar itself.183

Conclusion

There should be a duress exception to the serious nonpolitical crime bar 
to asylum. There is a major gap in the literature around duress exceptions for 
bars to asylum, which is even more significant considering the uniqueness of 
this particular bar. Practical considerations, the humanitarian origins of the 
provision,184 and the federal common law185 all mandate that this exception 
exists. While there are legal frameworks that judges could use to find that this 
exception already exists, legislative reform is preferable to create lasting change. 
We cannot continue to pretend that it is acceptable to deny noncitizens who are 
undergoing a de facto criminal trial the same common-law defenses available 
to U.S. citizens. These are people deserving of asylum who are only engaging 
in criminal behavior when they have a gun to their heads.
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Abstract: According to federal immigration law, minors who obtain a Special 
Immigrant Juvenile Status (SIJS) classification can obtain a green card. To be 
eligible for SIJS, the Immigration and Nationality Act requires, among other 
things, that the minor be under 21 years of age and that a state juvenile court 
determine that the minor cannot reunify with one or both parents due to 
abuse, neglect, abandonment, or a similar cause. Most states determine that 
minors age out of the juvenile court’s jurisdiction at age 18. This discrepancy 
leads to an inconsistent application of federal law, because the eligibility for 
SIJS depends on the physical location of the child at the time of determina-
tion. A mechanism that would allow a more consistent application of federal 
immigration law is needed to avoid unfairness in the determination of SIJS 
between ages 18 and 21. Potential solutions are discussed. 

Introduction

Under the auspices of humanitarian and practical considerations for 
vulnerable children, Congress enacted the Immigration Act of 1990 legisla-
tion to protect undocumented immigrant children who have been abused, 
neglected, or abandoned by a parent through the Special Immigrant Juvenile 
(SIJS) status.1 If immigrant minors are in the United States and have been 
abused, abandoned, or neglected by a parent, such minor may be eligible 
for SIJS classification, they may petition juvenile courts for protection 
under SIJS. If SIJS classification is granted, the minor may qualify for law-
ful permanent residence (also known as getting a green card). However, 
the legal quagmire of state juvenile courts and jurisdictions overlaid with 
administrative court delays and inconsistencies has resulted in juveniles 
not being able to employ this statute in the way Congress intended. In this 
article, the legal structure of SIJS and the gaps in the systems will be shown 
to expose how these vulnerable youths face not only locating a safe place but 
also legal limbo with little recourse. It is difficult to appreciate the barriers, 
so what follows is a composite case study to show the reality faced for SIJS 
petitioners and their caregivers.
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Case Study2

Ernesto was born in Honduras to a single mother. Ernesto’s mom aban-
doned him when he was only one year old, and he has not had any commu-
nication with her ever. Ernesto left Honduras because he was being harassed 
by a gang to join them. He was threatened with physical harm and possible 
death if he refused them. Escaping from this situation, Ernesto traveled to the 
southern border of the United States and entered without inspection, hoping 
to reunite with an uncle living in Virginia. Shortly after crossing the border, 
Ernesto was detained by U.S. authorities and placed in a shelter in Houston. 
He was released to his uncle and placed in removal proceedings. Ernesto’s 
uncle wanted to take legal custody of the child and request SIJS for him so 
that Ernesto did not have to return to his home country and face the gang, 
who would probably try to kill him. Ernesto’s uncle immediately contacted a 
lawyer and initiated the relevant legal proceedings for these purposes. 

Although Ernesto had not lived in the area for jurisdictional purposes for 
more than six months, the judge followed the provisions of the Uniform Child 
Custody Jurisdiction and Enforcement Act for the “vacuum jurisdiction.” The 
judge determined that in a case like this where the six months of jurisdiction 
had not been met, and the child was from another country, absent a custody 
proceeding in the other country a Virginia court could exercise emergency 
jurisdiction. In fact, the judge did so. Ernesto’s uncle felt relieved he could 
rescue his nephew from such a vulnerable situation. However, Ernesto was 
running out of time. He was 17 and was turning 18 in a couple of months. 
Although the court filings were made prior to his eighteenth birthday, by the 
time the hearing was held, he had turned 18. The judge was very aware of the 
July 2021 expansion of Virginia juvenile court jurisdiction3 and interpreted 
it as giving the judge authority to adjudicate a family law issue up until the 
child is 21 years old. However, the court determined that the issue of custody 
was moot, and therefore did not hear testimony on the issue. The judge stated 
that the court could not enter an order providing a custody determination for 
someone over 18 years of age. The judge entered an order to confirm these 
findings related to a SIJS petition, that the petitioner had been abandoned 
and was a vulnerable youth. However, because SIJS eligibility requires that 
the youth either be declared dependent on the juvenile court or have been 
placed under some agency’s authority or placed with an individual or entity,4 
United States Citizenship and Immigration Services (USCIS) denied Ernesto’s 
petition for SIJS and he was ordered removed to Honduras.

Ernesto is not alone. Many youths in the United States face the same 
situation. Absent a custody order, USCIS will likely deny SIJS status when 
considering these children’s I-360 SIJS petition. While USCIS has discretion 
to grant such a petition on humanitarian grounds, this discretion has not 
been exercised to keep youth in America in the experience of the authors. 
This article sets out the current status of SIJS classification, the current legal 
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rulings, the continued jurisdiction issues, federal supremacy arguments, lack 
of transparency on data regarding these proceedings, and potential solutions 
for the problems that we see with the current SIJS processes.

Special Immigrant Juvenile Status: Legal Framework 

To establish eligibility for SIJS classification, immigrant juveniles who 
are physically present in the United States must show, among other things, 
that they are unmarried and under 21 years of age.5 But most importantly, 
they must show that they have been subject to a state juvenile court order 
determining that they cannot reunify with one or both of their parents due 
to abuse, neglect, abandonment, or a similar basis under state law.6 For these 
purposes, INA § 101(a)(27)(J)(i) establishes that there are two possible sce-
narios: (1) the child must have been declared dependent upon the juvenile 
court, or (2) the juvenile court must have placed the child in the custody of a 
state agency or department, or an individual or entity appointed by the state 
or juvenile court. Furthermore, 8 C.F.R. § 204.11(c)(3) establishes that the 
juvenile court’s dependency declaration or custodial placement must be made 
in accordance with state law governing such determinations. Additionally, INA 
§ 101(a)(27)(J)(ii) requires that the record must contain a judicial or admin-
istrative determination that it is not in the children’s best interest to return 
to their, or their parent’s, country of nationality or last habitual residence. 

The requirements for SIJS eligibility can also be found in the USCIS Policy 
Manual, in volume 6, part J. The Manual expounds on the requirements in 
three ways. First, USCIS requires that the minor must have sought the juvenile 
court order to obtain relief from abuse, neglect, abandonment, or a similar 
basis under state law and not primarily to obtain an immigration benefit.7 
Second, if the juvenile is in the custody of the Department of Health and 
Human Services (HHS), and seeks a juvenile court order that changes their 
custody status or placement, USCIS requires a written consent from HHS/
Office of Refugee Resettlement (ORR).8 Third, USCIS requires the minor to 
have a valid court order issued by a juvenile court and that the court order and/
or supplemental evidence submitted establish that the court had competent 
jurisdiction to make judicial determinations about the minor’s dependency 
and/or custody and care as a juvenile under the relevant state laws.9

According to USCIS policies, juveniles need to meet all the requirements 
at both moments: at the time the SIJS petition is filed and at the time USCIS 
adjudicates the petition.10 However, USCIS understands that the child does 
not need to be under the jurisdiction of the juvenile court that issued their 
order if the court’s jurisdiction ended solely because the child was adopted or 
placed in a permanent guardianship, or because they aged out of the juvenile 
court’s jurisdiction.11 In other words, the child can still file for SIJS with 
USCIS even after they become of age according to the relevant state law as 
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long as they are still considered a minor according to the Act (i.e., if they are 
under 21 years of age).

USCIS Interpretation of the SIJS Provisions of the Act 

USCIS has the sole authority to implement the SIJS provisions of the Act 
and regulation.12 USCIS policies regarding the implementation of the SIJS pro-
visions of the Act and regulation have varied over time, sometimes in response 
to the outcome of litigation. For example, in California various claimants 
came together to argue that USCIS incorrectly imposed a new requirement 
on SIJS classification eligibility by not approving SIJS petitions for petition-
ers who were placed in guardianships under Cal. Prob. Code § 1510.1 when 
they were ages 18, 19, and 20.13 USCIS had been denying SIJS petitions on 
the ground that the probate court did not have jurisdiction to “reunify” the 
petitioner with one or both parents.14 The parties later reached a settlement, 
as a result of which USCIS changed its policy.

Consistent with the INA § 101(a)(27)(J)(i), USCIS interprets the defini-
tion of juvenile court at 8 C.F.R. § 204.11(a) to mean a court located in the 
United States having jurisdiction under state law to make judicial determina-
tions about the dependency and/or custody and care of juveniles. However, 
USCIS holds that whether a state court order submitted to USCIS establishes 
a petitioner’s eligibility for SIJS classification is a question of federal law and 
that it is within the sole jurisdiction of USCIS.15 In Matter of A–O–C–,16 
the USCIS Administrative Appeals Office (AAO) decided that although the 
regular majority age in Massachusetts is 18, the probate and family court took 
competent jurisdiction over the petitioner as a juvenile under Massachusetts 
law because although the petitioner was 20 when the court entered its decree, 
Massachusetts law as amended defined the term “child” as “an unmarried 
person under the age of 21.”17 As a result, the decree was issued by a “juvenile 
court,” as that term is defined at 8 C.F.R. § 204.11(a).

In Matter of E–A–L–O–, the AAO understood that the petitioner had not 
shown that the court decree provided him with any protective or remedial 
relief pursuant to the Massachusetts child protection provisions or any other 
Massachusetts law, apart from findings enabling him to file an SIJS petition 
with USCIS.18 Also, it understood that there was no evidence that the court 
took jurisdiction over the petitioner in any other prior or related proceed-
ing providing him any type of relief or remedy from parental abuse, neglect, 
abandonment, or a similar basis under Massachusetts law.19 It noted that the 
decree consisted of four brief “findings of fact” and that the petitioner did 
not request anything from the juvenile court other than findings related to 
SIJS classification, including a request for the court to “retain jurisdiction over 
[him] until the SIJS process is complete.”20 Furthermore, it noted that other 
statements contained in the underlying petition showed that the petitioner’s 
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primary motive in seeking the juvenile court order was to obtain an immigra-
tion benefit.21 It determined that the petitioner had not shown that he sought 
the juvenile court decree for any reason other than to enable him to file his 
petition for SIJS classification. USCIS recognized that there may be some 
immigration-related motive for seeking a juvenile court order.22 However, to 
warrant USCIS’s consent, the requisite SIJS determinations must be made 
under state law in connection with proceedings granting some form of relief 
or remedy from parental abuse, neglect, abandonment, or a similar basis that 
the court has authority to provide under state law, rather than, as in this case, 
requesting only factual findings relating to an immigration benefit under 
federal law.23 In this case, it was understood that the preponderance of the 
evidence did not show that the petitioner sought the juvenile court decree to 
obtain relief from parental abuse, neglect, abandonment, or a similar basis 
under state law rather than primarily to obtain an immigration benefit.24 
Consequently, the AAO determined that USCIS’s consent to a grant of SIJS 
classification was not warranted and the petitioner was deemed ineligible. 

Chevron Deference to USCIS and EOIR  
Interpretations

The decisions of USCIS officers and the AAO regarding immigration ben-
efit requests are administrative decisions. Additionally, immigration courts of 
the Executive Office for Immigration Review (EOIR) are not courts established 
by Article III of the U.S. Constitution. They are administrative courts whose 
decisions are subject to the “Chevron deference” doctrine. In Chevron U.S.A., 
Inc. v. Natural Resources Defense Council, Inc.,25 the Supreme Court clarified 
the scope and extent to which a federal court should defer to a federal agency’s 
interpretation of a statute that the agency itself has authority and obligation 
to administer. The Court held: 

When a court reviews an agency’s construction of the statute which 
it administers, it is confronted with two questions. First, always, is 
the question whether Congress has directly spoken to the precise 
question at issue. If the intent of Congress is clear, that is the end of 
the matter; for the court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress.26 

Since the intent of Congress by defining the age of the minor is unam-
biguous in the sense that it intended to grant SIJS eligibility to minors under 
21 years of age and not only those under 18, the administrative agencies must 
carry out the clearly expressed intent of Congress and not impose restrictions 
that would limit the age range of children that would be eligible to such 
immigration relief under the Act.
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Federal Preemption of State Law

For SIJS purposes, federal law examines the state or local determinations 
through dependency or juvenile court to determine whether the juveniles’ 
claims about abuse, neglect, or abandonment by a parent have been factually 
determined. 

This area is not the only one where the federal government has inserted 
itself into state family law. For example, Congress grants states funds to address 
child abuse and neglect under the Child Abuse and Prevention Treatment Act 
(CAPTA), but only if the state has a definition of child abuse and neglect.27 In 
addition, the federal government has set the standard for review of children 
removed from their homes for longer than year28 and set the jurisdiction for 
Native American children under the Indian Child Welfare Act of 1978.29 Also, 
the Individuals with Disabilities Education Act requires that states provide 
education to all children with disabilities from age 3 to 21.30 The assertion of 
federal law over matters relating to children has multiple precedents, especially 
when youth are at risk because of circumstances beyond their own control 
(e.g., parental abuse, neglect or abandonment, and a status component for the 
child, such as ethnicity, country of national origin, or disability).

Apart from the Chevron doctrine, federal preemption of state law has a 
long-recognized history under the Supremacy Clause31 of the Constitution. 
Federal preemption has been recognized by the courts in three different forms. 
The first type is when federal law specifically states that it preempts state 
law.32 The second type is when federal statutes are so numerous or complex 
that they create an exclusive federal area of law leaving no room for states to 
take legislative action.33 Lastly, there is so-called conflict preemption, where 
one cannot comply with both federal regulations and state law because it is 
“a physical impossibility.”34

Federal law has the exclusive jurisdiction to determine immigration policies 
and procedures. In Arizona v. United States, the Supreme Court held that federal 
immigration law preempted a state law penalizing undocumented immigrants 
who worked without authorization.35 The court found that Arizona’s law was 
“an obstacle to the regulatory system Congress chose.”36 The Arizona decision 
evidences that the Supreme Court considers immigration law as the province 
of the federal government based on authority expressly granted to Congress 
by Article I, § 8 of the Constitution.37

The Age of Majority

In Matter of A–O–C–, the AAO established that state law, not federal law, 
governs the definition of “juvenile,” “child,” “infant,” “minor,” “youth,” or any 
other equivalent term for juvenile that applies to the dependency or custody 
proceedings before the juvenile court.38 As stated in Budhathoki v. Nielsen, 
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“Although the regulation permits an applicant for SIJS status to be someone 
who has not yet become age 21, what controls on eligibility for that status 
is the state law governing decisions over the care and custody of juveniles.”39 

However, the Immigration and Nationality Act (INA) defines the term 
“child” as it applies to the SIJS statute as an “unmarried person under twenty-
one years of age.”40 Since the INA is a federal law that governs the immigration 
law in the United States, its definition of “child” should prevail. 

The problem that arises from using a state’s definition of child is not 
only that state definitions are not uniform throughout the country, but also 
that most state legislations establish the age of majority at 18. There are only 
three states that have a different majority age. Alabama41 and Nebraska42 set 
the age of majority at 19 and Mississippi sets it at 21.43 Therefore, except for 
Mississippi, where the age of majority coincides, the INA and state law are in 
conflict regarding juveniles between 18 and 21 years of age. Thus, if state law 
were to prevail in SIJS matters, identical cases of minors would have different 
results depending on the state in which the minor is domiciled. 

Some states have been extending the age of majority for at-risk youth. 
For example, in some states, youth who are in foster care before the age of 
18 may petition the court to continue the dependency order until age 21 if 
certain factors are met.44 These types of extensions recognize that transitioning 
to young adulthood requires different support measures for youth who lack a 
permanent family. Scholars have also conducted more research to show that 
young adults between the ages of 18 to 21 have neurological development 
similar to youth under 18,45 which has been the basis for advocacy on increas-
ing the age of majority for criminal liability.46

SIJS Filing and Approval Statistics

At this point, the SIJS law has been in effect since 1990 and has changed 
over time. However, there is a lack of transparency on how many SIJS peti-
tions have been filed, how often, and how successful they have been. While 
names on the cases should be withheld, USCIS could publish the numbers 
annually on the age of petitioners, number of petitions, number of denials, 
number of deportations, and number of granted petitions. 

Transactional Records Access Clearinghouse (TRAC) collects information 
from a variety of government agencies and departments through the Freedom 
of Information Act (FOIA).47 TRAC obtained information regarding unac-
companied minors and deportation proceedings using the FOIA process from 
EOIR.48 The data, covering the years 2005 through 2017, only includes cases 
that commenced when the youth was under the age of 18. The data does not 
provide information on the age of the youth or young adult when the case 
was decided. In 2018, the Trump administration began including all minors, 
accompanied and unaccompanied, in this data.49 Therefore, the data after 2017 
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has been excluded from the analysis. In Figure 1, the number of unaccompanied 
youths from 2005 to 2017 shows a large increase in 2014, with nearly half 
reduction in 2015, and then returning to above 50,000 for 2016 and 2017. 

TRAC also indicated how many unaccompanied youths have legal repre-
sentation and how many do not. Figure 2 shows that as the number of unac-
companied youths entering the United States was increasing, the number of 
youths represented by an attorney also increased, from 44 percent in 2005 to 
the highest at 69 percent in 2015. 

Legal representation is very important to the outcome. Interestingly, the 
data clearly shows that legal representation improves the likelihood that youths 
will not be deported, as seen in Figure 3.

This type of data is important because it shows whether a program is work-
ing as Congress intended. Additionally, it also shows that legal representation 
needs to be provided to every unaccompanied youth to ensure that their legal 
rights are protected. In this case, the data does not provide any information 
about whether these youth filed SIJS petitions or not. Therefore, it is hard to 
determine how effectively this law is at protecting youth at any age, let alone 
the young adults in limbo from age 18 to 21 in nearly all states. 

Minors Between 18 and 21

Except for the cases of minors in jurisdictions in which a class action has 
been initiated in this regard (such as New York) or where the legislature passed 

Figure 1. Juvenile Case Numbers

Source: TRAC, juvenile immigration data 2005-2017.
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an amendment specifically to address this issue (such as Massachusetts), when 
the age of majority does not coincide with the INA (i.e., in most cases), minors 
between 18 and 21 will not be able to benefit from the relief granted by the 
SIJS status. For these reasons, some states such as Virginia have introduced 
modifications to mitigate this situation. A recent amendment to §  16.1-
241(A1) of the Code of Virginia, which went into effect on July 1, 2021, 

Figure 2. Percentage of Youth Represented, 20052017

Source: TRAC, juvenile immigration data, 2005-2017.

Figure 3. Unaccompanied Youth Deported Based on Representation

Source: TRAC, juvenile immigration data, 2005-2017.
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extended the Virginia juvenile courts’ jurisdiction for young people seeking 
factual findings to satisfy eligibility requirements for SIJS. The amendment 
was aimed to facilitate minors’ access to SIJS and subsequent protection in 
the United States by legal permanent residency after they have turned 18. 
Otherwise, those minors would be subject to a removal order to their home 
country, where they have been abused, neglected, or abandoned by one or 
both parents. However, this amendment does not solve situations in which a 
child “aged out” prior to this amendment.

Furthermore, even in cases where a child was 17 years old prior to July 1, 
2021, and the child “aged out” after that, some Virginia juvenile courts 
continue to be reluctant to make the determinations needed to qualify for 
SIJS. Juvenile judges often believe that after the child turns 18, their deci-
sion would become moot, even when including the relevant findings of fact 
will allow the child to apply for SIJS, thus protecting them from further 
abuse, neglect, and/or abandonment. However, the Virginia Supreme Court 
has found that a case is not moot where an actual controversy remains.50 A 
controversy would still exist in this case because relief could still be afforded 
through SIJS.51 However, unless the court had effectively granted depen-
dency or placed the child with legal guardians under state law, any findings, 
even done with retroactive effect, might not be enough to warrant USCIS’s 
consent, because SIJS determinations must be made in connection with the 
granting of some form of relief under state law from parental abuse, neglect, 
or abandonment, rather than only for purposes of obtaining an immigration 
benefit under federal law.52

In cases where a child was under 18 years when the proceedings started 
and the child “aged out,” juvenile courts could enter nunc pro tunc orders to 
amend, to avoid the problem of lack of jurisdiction. For example, in the above-
mentioned Matter of A–O–C–,53 the AAO acknowledged that the probate and 
family court had entered two amended orders nunc pro tunc after its initial 
order. Since by the time the amended orders were entered the legislature had 
already amended the Massachusetts definition of “child” for purposes of alleg-
ing that return to the child’s country of origin is not in the child’s best inter-
est, AAO understood that the orders were entered by a court with competent 
jurisdiction to make judicial determinations over the dependency, custody, 
and care of the petitioner as a juvenile under state law.54 Therefore, if a court 
in Virginia would enter an order nunc pro tunc under current Virginia law, 
USCIS would most likely find that such court had sufficient jurisdiction for 
such determination. 

Although courts are entitled to enter an order nunc pro tunc to amend a 
record with retroactive effect, doing so is within their discretion.55 Therefore, if 
the court is unwilling to reopen the case and enter an order nunc pro tunc to 
amend the record with retroactive effect, there is no way to compel the court 
to do so. If, as is often the case, the court believes that after the minor turns 
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18 years the matter is moot as explained above, it is unlikely that the judge 
would enter an order nunc pro tunc to amend the record. Therefore, in such 
a case, a child between 18 and 21 years would not be eligible to qualify for 
SIJS even after the relevant state legislature introduced an amendment like the 
one in Virginia. This would be so even when USCIS’s current position holds 
that the child does not need to be under the jurisdiction of the juvenile court 
that issued the order if the court’s jurisdiction ended solely because they “aged 
out of the juvenile court’s jurisdiction.” Thus, the minor would not be able to 
access the relief established by federal law under the SIJS statute.

Conclusion

Article I, § 8 of the U.S. Constitution delegates to Congress the power “[t]o 
establish a uniform Rule of Naturalization . . . throughout the United States.” 
Therefore, it makes no sense that a federal law, such as the INA, is applied 
arbitrarily based on locality rather than uniformly applied in the different 
jurisdictions. However, the courts are applying the standards inconsistently 
regarding the SIJS determination because of requirements introduced by the 
USCIS Policy Manual. Part of the solution will include legal representation for 
all unaccompanied minors who enter the United States to determine whether 
they should be seeking SIJS petitions. Additionally, it is imperative to estab-
lish a mechanism that would allow a more consistent application of federal 
immigration law to avoid unfairness in the determination of SIJS in children 
between the ages of 18 and 21. One alternative would be to allow a closed 
dependency or juvenile court ruling about the neglect, abuse, or abandon-
ment to serve for the determination of the juvenile’s status, especially when 
they have aged out of the system and the court has closed the case because 
under state law they lack continuing jurisdiction. Another option would be 
to have states extend their authority in cases where the juvenile is not native 
born until age 21 to allow USCIS to finish its rulings on SIJS petitions. An 
alternative would be for USCIS to modify its policy regarding the purpose 
of juvenile court determinations so as to eliminate the requirement that they 
not be primarily made to obtain an immigration benefit. This is particularly 
important in those jurisdictions where there is no other relief available for 
individuals between 18 and 21 pursuant to state law because they have aged 
out of the juvenile court’s jurisdiction. USCIS’s interrogation to determine 
whether the youth’s primary intent is for the immigration benefit rather than 
their safety directly undermines congressional intent to bring these particu-
larly vulnerable youths into legitimate society. Congress recognized this need 
because not letting them in will result in them remaining in the shadows and 
becoming victims of gangs and continued violence or engaging in violent 
criminal activity to survive.56 
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The United States Is at Risk of Failing 
Our Afghan Allies
Here’s How the Biden Administration Can 
Prevent That1

Mahsa Khanbabai and Parastoo Zahedi*

When the United States withdrew from Afghanistan in August 2021, we 
left tens of thousands of Afghan allies behind. For many who had worked 
alongside Americans for the past two decades, Afghanistan has become a 
death trap. But the United States has the means—and more importantly, an 
obligation—to help them get out. 

Twenty years ago, America helped Afghans build a new reality for them-
selves, from training a cadre of women judges to supporting the blossoming of 
girl’s schools. Across every aspect of society, those Afghans who were launching 
their dreams are now hiding in fear as the Taliban go door-to-door, searching 
for high-value targets. 

We personally know many of these targets. As immigration attorneys, we 
represent hundreds of Afghans whose lives are at risk since the Taliban took 
control of Afghanistan. 

One of our clients fearlessly advocated for women’s rights and education 
in Afghanistan for over ten years working at The Ministry of Women Affairs, 
recently renamed by the Taliban as the Ministry of Virtue. She would visit 
young women hospitalized for terrible domestic violence injuries offering help 
and a safer future, but now she is in hiding. 

Another client worked at the central bank monitoring money flow to 
ensure it didn’t get into the hands of terrorist organizations. His name, picture, 
and other key biometric data are now in the hands of the very people who he 
had been working to thwart. 

Two teenage daughters had patiently waited for years to be reunited with 
their parents in the United States while the arcane immigration system pro-
cessed their papers. They are still waiting for a U.S. embassy to issue their visas. 

Each of these individuals faced great obstacles as they tried to evacuate—
getting past Taliban checkpoints, violent beatings and gunfire, and dangerously 
large crowds—but they were turned away at the airport gate. 

We are haunted by the pain, fear, and grief we see in our clients and their 
families as we work on not only their immigration cases, but with help finding 
them safe houses and possible escape routes. 
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The United States has tools in its arsenal to ease the plight of Afghans 
who desperately need to leave their homeland. We need to use these tools 
immediately.

As co-chairs of the Afghan Task Force for the American Immigration 
Lawyers Association, we call on the Biden administration to help Afghan 
nationals seek protection in the United States and to ensure the safety of 
those who remain. 

Specifically, the Department of Homeland Security (DHS) should devote 
resources to streamline and expedite the humanitarian parole application 
process, a pathway for Afghan nationals seeking protection in the United 
States. Expanding access to humanitarian parole will help thousands of people, 
including women who are pioneers in human rights work, journalism, or 
higher education, but who do not qualify for other legal options. It will also 
facilitate the reuniting of families who were ripped apart when some made it 
onto flights to the United States while others did not.

Further, DHS should ease related administrative processes, such as facili-
tating fee waivers for Afghan nationals applying for humanitarian parole and 
simplifying the bureaucratic forms financial sponsors must complete. 

The Department of State (DOS) should also be funded to replenish its 
visa-processing capacity, which was greatly diminished under the Trump 
administration. DOS needs staff who can review applications and the resources 
to conduct remote visa interviews after successful background clearance. 
Without these resources, vulnerable Afghans, including those who have been 
approved for humanitarian parole, will be unable to evacuate. 

Finally, the Biden administration and its allies must develop additional 
solutions to evacuate the remaining vulnerable Afghans, such as expanding 
visa-upon-arrival options or allowing parole processing at friendly nations’ 
embassies inside Afghanistan. If more nations allowed Afghans to apply for 
a visa online or once they arrive at their destination it would facilitate their 
safe travel to the United States. What good will it do to have thousands of 
approved humanitarian parole applications if people can’t leave Afghanistan? 

The Afghan men and women who risked their lives on behalf of the United 
States now face serious threats under the Taliban. They were instrumental in 
helping American servicemen and women stay safe for 20 years and deserve 
our loyalty and protection. 

There is precedent for accepting our Afghan allies just as we did when 
we welcomed more than 100,000 Vietnamese refugees in 1975 or when, in 
1979, we doubled the number of refugees from Vietnam, Cambodia, and 
Laos to 14,000 per month. 

The United States has a moral obligation to evacuate our Afghan allies, 
and a chance to continue our humanitarian legacy. 
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Notes

*  Mahsa Khanbabai is Co-Chair of the AILA Afghan Taskforce and in private 
practice in Massachusetts. Parastoo Zahedi is Co-Chair of the AILA Afghan Taskforce 
and in private practice in Virginia.

1.  This piece was originally published on MsMagazine.com and reprinted with 
permission.

http://MsMagazine.com
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A Personal Note on Pro Bono

Nguyen D. Luu

My partner and I had the tremendous opportunity to volunteer at legal 
clinics to support the Afghan resettlement efforts at Fort McCoy, Wisconsin, 
during November 2021. As a Vietnamese-American, my family's personal 
refugee stories mirrored those of the families I met at the legal clinic—stories 
of separation from family, permanent displacement, and hope for a new life 
in America. It was a rewarding pro bono experience that continues to reaffirm 
my belief that immigration attorneys have the ability to give back and impact 
the lives of so many families. I am proud to be a member of AILA and grateful 
for the opportunities to give back.

Nguyen Luu, member AILA-SCV, 
and Mai D. Luu (Past Chapter 
Chair, AILA-SCV ’08) leading 
an Asylum workshop on Veteran’s 
Day 2021 at Fort McCoy.

The legal team and volunteers at 
Fort McCoy OAW, Operation 
Allies Welcome.





AILA Law Journal / April 2022, Vol. 4, No. 1, pp. 121–123.
© 2022 American Immigration Lawyers Association. All rights reserved. 

ISSN 2642-8598 (print) / ISSN 2642-8601 (online)

The Birding Immigration Lawyer

Tahmina Watson

During the COVID-19 pandemic, I dubbed myself “the birding immigra-
tion lawyer.” Here’s how it unfolded. 

As immigration lawyers, we have been through so much. As if four years 
of the Trump administration weren’t enough, the COVID-19 global pandemic 
really took it out of us. Suddenly, not only were we grappling with finding new 
ways to work from home, Zoom-school our kids, and live under lockdown, 
we were suddenly dealing with unprecedented and nuanced immigration 
situations.

Every case seemed complicated. Whether clients were stuck inside or 
outside the United States, whether cases were delayed because of the previ-
ous administration’s policies compounded by COVID-19 standstills, each 
one seemed to present a challenge. Our stressful days seemed to have no end. 

Little did I know that out of all that stress and turmoil I had develop an 
odd and unrelated new passion that would all but consume me and even get 
me thinking about changing careers. And it would start with something as 
simple as the chirping of a bird outside my window.

During those fraught Trump years, I had been leading the Response 
Committee of the AILA Washington Chapter and began daily meditations 
to help me find some sanity. The incessant need for immigration lawyers in 
frightened communities, all the while dealing with unprecedented changes 
in our caseloads, was overwhelming and left many of us feeling stressed and 
drained. It took time but I eventually developed a meditation practice that 
helped bring me a sense of peace and calm. 

When COVID-19 hit, changing all our lives in dramatic ways, media-
tion didn’t seem to be enough anymore—simply because life routines and 
the goalpost of stress had shifted. It was during this time that I happened by 
chance one morning to hear a bird chirping outside my home-office window. 
It was an unfamiliar sound, though I must have heard it hundreds of times 
before. My ears perked up. Listening to them inspired a curiosity in me to see 
the birds as they sang and flew from one bird feeder to another. My husband, 
who always worked from home, had been feeding birds for three years and 
had a system of feeders set up in the trees around the house. It attracted all 
types of birds. But life was so busy for me that during all that time, I had 
never really taken note. But now I was noticing. I listened to their melodious 
sounds, noticed their colors, the shapes of their beaks, their eyes, their wings 
as they flitted about. I felt inspired. 

I found myself taking pictures, first with my cell phone before upgrading 
to a DSLR camera. I was photographing all the birds in my backyard and 
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on my front yard porch. We had different types of feeders that attracted all 
kinds of birds. 

I realized that my backyard birds—the sparrows, chickadees, woodpeckers, 
and others—left me feeling peaceful and calm. That made it easier for me to 
process all the anxiety from my clients and from my own life. I found myself 
less reactionary. It made me realize that nature really does heal. 

What has been interesting is that my birding habit has now taken me 
beyond my yards. I have joined several Facebook birding groups in which 
ordinary people like me share photos of birds, their locations, and encourage 
and support each other, praising a photo of that rare or first-in-the-season 
kind of bird, or the angle in which a shot was taken, or just the simple beauty.

I am inspired now to go to places I have never been before, like the 
parks in my neighborhood or a notoriously good birding spot like La Con-
nor, Washington, 90 minutes from my home. I’m inspired to walk through 
nature, something that before never really held much interest for me. Sud-
denly, through this emerging love for birding, I am walking miles through 
various parks. Sometimes my daughters go with me. I have friends who have 
accompanied me on my birding walks, which is a perfect way to hang out, 
given COVID concerns. On a recent trip to Arizona, I traveled with my camera 
for the first time and had the thrill of discovering new species of birds, like 
the road runner and a great egret that I photographed on one of our outings. 
Recently, when my mum visited from London after the Biden administration 
lifted the travel ban, I couldn’t wait to take her on my walks to bird watch and 
take pictures. It was special to share this new love with her.

Most times, however, I go alone, taking in the sounds of the birds around 
me or the quiet of the morning air. I now have a zoom camera with a lens that 
weighs quite a bit. That heavy equipment has motivated me to exercise more 
and engage in strength training so 
that I can capture better pictures and 
not get too tired on these long walks.

I have also been drawing many 
of the birds that I photograph. I 
hadn’t drawn much since I was a 
child. Now these birds and my pho-
tographs of them have uncovered 
this hidden talent and inspired me 
to start sketching for the first time in 
my life. And if I do say so myself, I 
have gotten good at that too.

I credit this newfound birding 
love to having had one of the most 
accomplished years of my career. I 
can focus better on the task at hand. 
In addition to managing my practice 
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and team, dealing with unprecedented legal challenges, meeting deadlines, 
successfully closing cases, presenting at several AILA webinars, and sitting on 
several committees, I am also proud to say that I have written a book (my 
second in six months), published two audiobooks, managed a podcast while 
launching a second, and published about 30 articles in different publications. 

I share all of this because we are living in unprecedented and unpredict-
able times when our clients have never needed us more. But most of us are 
exhausted. When we board airplanes, they tell us in the preflight instructions 
that we need put on our own oxygen mask before attending to others. Birding 
has become my oxygen mask. 

I hope you can find your own in the form of whatever drives your pas-
sion. AILA now has a Lawyer Well-Being Center and committee, which is a 
wonderful resource for finding ways of getting centered while at the same time 
finding like-minded friends. Find something outside of your daily practice of 
immigration law to feed your soul. I promise it will reinvigorate you and make 
you a calmer, more understanding lawyer who can better take on the anxiety 
of your clients, or the frustrations of USCIS, or simply the uncertainty of life.
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The Children Who Didn’t Grow Up to 
Save the Future
A Poem by a Former ORR Case Manager

Eric Esqueda*

They were scared,
Saying goodbye
To everyone &

Everything they knew
Living in a country,

That hates them

They were boys, scoundrels
Told to work
Never to cry

And never to quit
Living in a country,

That hates them

They were girls, young things
Told to work
It’s ok to cry

And never to speak
Living in a country,

That hates them

He was a stranger in a land
That police held at arm’s length

Until their leader
Their Sergeant

Said,
It’s ok, let them through

Living in a timeline, doomed to die

He was a son,
Wanting to do his father

Proud
Trying to contribute
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To his family’s welfare
Living in a timeline, doomed to die

She was a daughter
Wanting to escape abuse

Afraid
Trying to show her child

Strength, in adversity
Living in a timeline, doomed to die

He was a student, a slacker
The teachers said

He’d never amount to
Anything, except labor
That’s ok, he likes work

Living in a timeline, doomed to die

She was a student, a star
The teachers said
She could have,
Done so much

It’s ok, she found a man
Living in a timeline, doomed to die

An arrogant father, A stressed mother
These are the ingredients

To induce stress & trauma
Living with unhealed scars

Passed down, from those long dead
Living in a timeline, doomed to die

The border patrol denied entry,
They stay at the border

Praying and hoping
That they change their minds

Knowing only lawyers, might help
Living in a timeline, doomed to die

The local gangs, demand
Payment from them
The local politicians,

Apathetic to their plights
It’s ok, we’ll be saved

Living in a timeline, doomed to die
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Let us pray, let us meditate
They’ll come, they’ll help
The lawyers, they’ll come

Fighting for a future, doomed to die

He was a boy, that just wanted
To play, and love, and work

He didn’t think his adventure, 
Would turn into a nightmare, 

This definitely isn’t Dragonball Z
Fighting for a future, doomed to die

She was a girl, that just wanted
To love, eat, and have a family

She didn’t think, 
The Americans would be 

This Cruel
Fighting for a future, doomed to die

They were the state, the authority
That just wanted to serve their country

They didn’t think, they’d be sending
Children to die

They didn’t sign up for that
Snuffing out a future, doomed to die

He was a boy, taught to trust
The state, merely for existing

He didn’t think
They’d see him

As a threat
Fighting for future, doomed to die

He was a girl, who knew
Not to trust men
She didn’t think

They’d see her, and her child
As threats

Fighting for a future, doomed to die

They were parents, 
Uncles, aunts & family

Who were ready to receive them
With open arms, provided
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They help in the home
Fighting for future, doomed to die

They were a people, descended
From ancestors with great tales

And great conquests
They had never known, the state
And it’s rules, only their people

No longer living, 

No longer accepting the state’s rules
Instead learning them, bending them

So, they can survive, 
So, the people can survive

Living in a time, Not doomed
Asking others to help them
Asking others to help them, 

To save their future

To save our future, 
And now look at them
Wearing the uniform, 

Accepting the embrace of the state.

Their ancestors still ask them, 
Are you actually? 
Are you saving? 

Is this the future? 
That you wanted? In your youth

Are you saving the future? 
Or are you repeating the past?

—Eric Esqueda (Eskateerr)

Note

*  Eric Esqueda (eric.esqueda84@outlook.com) (writer/poet for hire) is a former 
United States Marine Corps Veteran. He writes under the pen name “E.E. Devilman” 
and “Eskateerr” when he is not studying for law school and public policy school at the 
University of Houston. Eric strives to practice immigration law, alongside employ-
ment/labor law and e-sports law. He is a veteran of Operation Enduring Freedom, and 
a former case manager for an ORR-funded shelter. During his time as a U.S. Marine 
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Eric primarily worked on a variety of ordnance weapons/missile systems but decided 
later on in life that serving people in a more peaceful capacity was his true passion. 
He strives to lead with compassion, kindness, but in a way that expediates the com-
munication efficiently between him and his coworkers. Eric has a passion for helping 
underprivileged immigrants in particular children. The only thing he asks of others, is 
for them to help him #SaveTheFuture.
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Without flight or fight
Beaten into breathlessness
Martyrs make no sound

—Karl Krooth
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Three Poems

Mary Turck*

Magdalena

In Mississippi, Magdalena, eleven years old, 
stands in front of television cameras
speaks into microphones 
her message unstoppable as her tears. 

Government, she pleads,
you have my parents 
let them be free with everybody else.

We planned for a year,
government replies.
This is business as usual.

Government, she cries,
My dad didn’t do nothing,
He’s not a criminal, 
I need my dad. 
Government, please put your heart . . .
please. 

Government has no heart,
no brain, no courage. 
Government hides behind a curtain
pulling levers, 
stealing parents, 
crushing lives. 

Magdalena has no ruby slippers,
no tin man, scarecrow, lion standing with her,
no magic,
only us.



134	 AILA Law Journal	 [4:133

Hell Freezes Over

Are they coming? 
Someone tell me, is it true? 
Are they searching Cedar Avenue?
Is there a raid in Richfield? 
Are they coming? Is it true? 

Through the vacuum of cyberspace,
can you hear the tears 
in Arizona where 
Guadalupe García de Rayos
wife, mother, worker, 
checked in at the immigration office 
as she did last year and the year before and the year before that, 
but this year: 

arrested 
deported 

that very day
because hell freezes over and turns to ICE

Are they coming? 
Someone tell me, is it true? 
Should I keep my children inside?
Lock my doors?
Stay home from work?

Through the vacuum of cyberspace,
can you hear the screaming
in El Paso, as
six ICE agents enter the county courthouse and 

drag out a woman: 
her protective order 
against domestic violence gives
no protection from

hell freezing over and turning to ICE.

Are they coming? 
Do you know is it today? 
Is it tomorrow? 
On the street or in my home?
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Deportee

His carpenter’s muscle and sweat earned 
two thousand dollars
saved to send home to—
parents? children? a wife?

He carries creased photos in a wallet.

Afraid of questions from the bank 
where he lives
where he works
his social security number, 

two thousand dollars make him an easy target. 

Un-
documented.
Un-
lucky. 

Afraid of questions from the police
where he lives
where he works
a social security number

he does not report the robbery.

Close to broke, he takes a chance,
rides the Blue Line without paying.
Arrested for a dollar and seventy-five cents,
turned over to ICE.

Un-
documented.
Un-
lucky. 

Here today,
gone tomorrow or the next day or the next month, 
gone last month or last year or four years ago,
another deportee. 
He will return.

Still
un-
documented,
un-
lucky. 
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Note

*  Mary Turck (maryturck@gmail.com) lives and writes in St. Paul, Minnesota. 
She has published extensively as a journalist, after working in a variety of jobs ranging 
from gym teacher to attorney. Her poetry has been published in Saint Paul Almanac, 
Cold Mountain Review, Gravitas, Poets Reading the News, and other journals, and in two 
self-published chapbooks, Forest City Poems and Pandemic Year One. Her literary and 
journalistic blogs can be found at http://maryturck.com. 

mailto:maryturck@gmail.com
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fmaryturck.com&c=E,1,R7osC9zR-vCVFJD01kPePSaGX7SArLovtZFTo7W4NkHOQ6o9SA0-IEE88NI8RhYGse_mwqqO1ZVxlMtYvmh6jkAWrOZhV4KBqnJuTQL_07FPuw,,&typo=1
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Remembering Valerie Anne Zukin

Friends and Colleagues of Valerie

Beloved colleague, mentor, and friend to many, Valerie Anne Zukin passed 
away peacefully at home on September 25, 2021, at the age of 41. She was 
surrounded by her family and her two giant dogs, Baxter and Sadie.

Valerie dedicated her life to pursuing justice for the most marginalized 
immigrants, especially those who were detained. She dedicated the latter part 
of her career to collaborative-building, mentorship, and training new immi-
gration advocates. Valerie waged a fierce battle with metastatic breast cancer 
for 7.5 years, and despite illness and constant treatments, she both lived life 
to its fullest and remained a tenacious advocate, sharing her vast knowledge 
with others as she built and strengthened the immigration bar and fought for 
countless immigrants herself and through programs she built.

Valerie’s impact on her community and the detained representation space 
in California and beyond was immense. Shortly after she passed, the San 
Francisco Board of Supervisors adjourned its October 19, 2021, meeting out 
of respect to her memory. 

Most recently, Valerie was a Special Projects Attorney at Immigrant Legal 
Resource Center (ILRC) from June 2020, where she led implementation and 
training for the first cohort of the California Immigrant Justice Fellowship. 
The fellowship is the first state-funded immigration law training program of 
its kind. Valerie inspired, grounded, and mentored the inaugural fellowship 
class, a cohort of ten diverse new immigration attorneys placed at nonprofit 
organizations in underserved regions of the state. Her impact will echo 
throughout the fellows’ careers.

Valerie was also a pro bono attorney for her last client—“Don Juve”—
through Immigrant Legal Defense (ILD). She continued to fight for his return 
to the United States even in her last days. Don Juve learned how to use Zoom 
for the first time in order to speak at her memorial service. He remembered 
Valerie as “the first person to see something in me and my case, and someone 
who always treated me like family.”

Prior to ILRC, Valerie worked at the Justice & Diversity Center of the Bar 
Association of San Francisco beginning in 2017, as the founding Lead Attorney 
for the Northern California Collaborative for Immigrant Justice (NCCIJ), and 
then as the first Legal Director of the California Collaborative for Immigrant 
Justice (CCIJ). In these positions, Valerie convened, coordinated, and fostered 
significant growth of the pro bono detained representation community in 
Northern and Central California. “Valerie mentored a generation of detention 
lawyers and built a detention legal service infrastructure that has and will free 
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thousands,” one colleague wrote in a tribute. Valerie also served as a founding 
board member of CCIJ as it grew into an independent nonprofit organization.

From 2011 to 2017, Valerie practiced as an Associate at Van Der Hout, 
Brigagliano & Nightingale (now Van Der Hout LLP), where she developed 
the vast knowledge of immigration law and litigation skills she later passed 
on to younger lawyers. She represented a wide range of clients in complex 
matters, both in and out of detention, from USCIS to Immigration Court to 
the Ninth Circuit. Valerie offered her endless energy equally to circuit court 
oral arguments and the mundane details of improving office templates. One 
of the many clients Valerie fought tirelessly for while at Van Der Hout was 
Iyabo, who also spoke at her memorial service. Iyabo shared: “Valerie, thank 
you for the love you’ve shown to me. You rescued me and gave me new wings. 
I am forever grateful.”

Valerie started her law career at Northwest Immigrant Rights Project 
(NWIRP) from 2007 to 2011, focused on defending immigrants who were 
locked up at the Northwest Detention Center—then the fourth largest deten-
tion center in the country. From the beginning of her career Valerie demon-
strated the grit and determination for which she will always be remembered. 
She exhausted all defenses and created new ones when nothing else was avail-
able. She formed lasting bonds with her small group of colleagues in NWIRP’s 
Tacoma office, through both their tireless work defending clients and time 
spent enjoying life and the Pacific Northwest to the fullest.

Valerie earned her J.D. from Tulane University School of Law, and her 
B.A. from Haverford College. During high school, she spent her summers 
in Morelia, Mexico, where she made lifelong friendships and developed the 
Spanish fluency that helped her connect so deeply with future clients. She 
grew up alongside her beloved sister, Heather Zukin, and was fortunate to 
be raised with the support of Myrna Gregory, a Jamaican immigrant woman 
who Valerie loved and admired deeply.

Outside of work, Valerie was an incredible and devoted friend, partner, 
daughter, sister, and dog mom. Valerie was known to host extraordinary din-
ner parties and brunches alongside her husband, Josh Rosenthal. She was a 
talented cook and baker, but her warmth, care, and humor made her a most 
unforgettable hostess. She was also a thoughtful gift-giver, passionate traveler, 
avid camper, hiker, and city explorer, and always knew where to find (and 
insisted upon visiting) the best restaurants. She is survived by her husband 
and sister mentioned above; her father, Stephen Zukin; her mother, Suzanne 
Zukin; her grandmother, Marilyn Hindin; and a widespread community of 
extended family and friends.

Prior to her passing, close friends and colleagues shared with Valerie that 
a fund would be established in her honor to advance the development of more 
fierce immigration lawyers like her. The Valerie Zukin Memorial Fellowship 
will support law students who would not otherwise be able to accept non-profit 
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summer internships in the immigrants rights field. Valerie’s family asks that 
donations in her honor be directed to bit.ly/ValerieZukinMemorialFellowship.

https://bit.ly/ValerieZukinMemorialFellowship
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