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Main Analysis

* The petitioner bears the burden of proof to
establish that the particular position in which the
beneficiary will be employed qualifies as a specialty
occupation.

+ For some occupations, such as computer
programmers, the general discussion in the OOH
may be insufficient, in the absence of additional
evidence, to establish that the particular position is
a specialty occupation.

+ The OOH states “Most computer programmers
have a bachelor’s degree in computer science or a
related subject; however, some employers hire
workers with an associate’s degree.”




Main Analysis Continueo

+ The fact that the OOH statesthat an individual may
enterthe field with an associate’s degree suggests that
entry level computer programmer positions do not
necessarily require a bachelor's degree and would not
generally qualify as a positionin a specialty
occupation.

+ Therefore, for all computer programmer petitions, the
petitioner will not have met its burden of proof haseo
on the OOH alone.

In such cases, the petitioner will need to submit other
evidence to establish that the particular positionis a
specialty occupation as defined by 8 CFR 214.2(h)(4){ii
that also meets one of the prongs at 8 CFR
214.2(h)(4)(ii).




Applicable to Many Occupations

* The Policy Memorandum is specific to the
computer programmer occupation.

* However, this same analysis should be
conducted for occupations where the OOH
does not specify that the minimum

requirement for a particular position is

normally a bachelor’s or higher degree in a

specific specialty.




Specialty Occupation Vis. Beneficiary
Qualifications

* The specialty occupation determinationis not driven
by a beneficiary's qualifications.

+ Although the beneficiarymay have a bachelor’s or
higher degree in a specific specialty, the beneficiary's
degree alone does not independently establishthat the

position qualifies as a specialty occupation.

» Adjudicators should determine:

~ First, whether the proffered position qualifies for
classification as a specialty occupation, and

— Second, whether the beneficiary qualifies for the position.
v These are two separate issues.




Appropriate LCA?

v Adjudicators may also address inconsistencies when the job
duties described in a petition do not correspond to the wage
level indicated on the Labor Condition Application (LCA).

v USCIS is required to verify, by a preponderance of the
evidence, that the information on the certified LCA
corresponds to and supports the H-18B petition,

v Adjudicators may issue a request for evidence if they
determine that the wage level selected by the petitioner does
not appear to correspond to the petitioner's description and
requirements for the proffered position.

» This type of analysis should be conducted on all H-18
petitions, including those that are clearly specialty
occupations.




Adjudicating Different Wage Levels

+ Ifawage level | is clearly inconsistent with/lower than the
level of responsibility of the position, etc., then the
petitioner has not established that the petition is
supported by a certified LCA corresponding to the
petition/position. This would typically result in an RFE.

v If however an officer believes there is an issue with a Level
I position, and that the Level Il LCA appears to be clearly
inconsistent with/lower than the position s stated in the
petition, the officer may raise it with their supervisor and, if
needed, seek the advice of counsel.

* Trying to distinguish a Level lll from a Level IV position,
however, is very difficult under the 2009 DOL guidance, so
we recommend against analyzing the appropriateness of
the wage level in such cases until further notice.




What is a Level | Wage?

v The “Prevailing Wage Determination Policy Guidance” issued by the
Department of Labor provides a description of the wage levels.

v Alevell wageis defined as:

~ Level | (entry) wage rates are assigned to job offers for
beginning level employees who have only a basic understanding
of the occupation. These employees perform routine tasks that
require limited, if any, exercise of judgment, The tasks provide
experience and familiarization with the employer's methods,
practices, and programs. The employees may perform higher
level work for training and developmental purposes. These
employees work under close supervision and receive specific
instructions on required tasks and results expected, Their work
is closely monitored and reviewed for accuracy. Statements that
the job offer is for a research fellow, a worker in training, or an
internship are indicators that a Level | wage should be
considered.
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No Deterence Given
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How Does this Affect Adjudications?
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Example 1

+ A same/same extension for an accountant who has been
inthe United States for 9 years as an H-18 with the same
financial company. The LCA s for a level | wage. The list
of duties describe advanced accounting functions,
nothing looks introductory. The beneficiary is listed as
being a “subject matter expert.”

~ Under the New Guidance - Unless they have a
sufficient explanation for selecting the level | wage, or
are otherwise able to resolve the apparent wage level
discrepancy, we would RFE/deny for not having a
certified LCA that corresponds to and supports the H-
18 petition. It does not appear that the bene is entry
level, the duties do not support that the bene is doing
routine tasks that require limited, if any, exercise of
judgment, working under close supervision, etc.




Example 2

v Acap case for a computer programmer for a major IT consulting
company. TheLCAis fora level | wage. The beneficiary will be working
off-site with “weekly phone calls” and “monthly evaluations” as her only
real supervision. Thelist of duties describes only vaguely what any
computer programmer does.

v New Guidance-

— We would RFE for evidence that this is a specialty occupation (unless
the petitioner submitted additional documentation to demonstrate
that they have met one of the prongs).

— We would also RFE on whether a level | wage LCA s appropriate, as
she is working offsite with minimal supervision, etc. This is notin line
with a level | wage description.

— The petitioner will need to submit additional evidence to establish
that the particular position is a specialty occupation. If the position
qualifies as a specialty occupation, particularly if based on evidence
regarding the complexity of the position, then it's probablynot a level
| wage.

AILA Doc. No. 19091601. (Posted 9/17/19)




Example 3

» A cap case for a systemsanalyst or software developer for a
major IT consulting company. The LCAis for a level
wage. The beneficiary will be working off-site with “weekly
phone calls” and “monthly evaluations” as his only real
supervision. His list of duties is detailed and documents
that he s performing normal, high-level systems analysis or
software development.

~ New Guidance - We would RFE/deny (unless they have
a sufficient explanation, etc.) on whether a level | wage
LCAis appropriate, as they are working offsite with
minimal supervision. Also, the duties are not “hasic”
with only routine tasks. This is not in line with a level
Wage description,

No. 19091601. (Posted 9/17/19)




Example 4

+ A change of employer/extension for a computer
programmer for a [T consulting company. The LCAs
for a level | wage. Thebeneficiary will be working on-
site on an unnamed, undocumentedin-house
project. Her list of duties describes only vaguely what
any computer programmer does.

~ New Guidance - We would stillissue an RFE for the
same reasons. Now, we could add the level | wage
issues into our discussion. A denial would stil
typically follow for the same reasons, but with
added support from the level | wage analysis.
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About this Presentation

v Author:

v Date of [ast revision: This presentation is
current only as of the date of last revision.

v This presentation contains no sensitive Personally Identifiable
Information (PI).

v Any references in documents or text, with the exception of
case law, relate to fictitious individuals.

» Allimages in this presentation: (Cite source(s) of images.)
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Disclaimer

» This training module is intended solely for informational
purposes. It is not intended to, does not, and may not be
relied upon to create or confer any right(s) or benefit(s),
substantive or procedural, enforceable at law by any
individual or other party in benefit applications before USCIS,
in removal proceedings, in litigation with the United States, or
in any other form or manner. This training module does not
have the force of law, or of a DHS directive.
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Dissemination

 This presentation may not be reproduced or
further disseminated without the express
written consent of

v Please contact the Division
for additional information.






