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the spouses have permanently separated, even though not legally divorced. In Re Witness 
Before Grand Jury, 791 F.2d 234, 238 (2d Cir. 1986). 

B. Breadth: The marital communications privilege probably applies to civil matters and 
even applies if the witness or witness's spouse is not a party to the proceeding. See Caplan 
v. Fellheimer Eichen Braverman & Kaskey, 162 F.R.O. 490, 492 (E.O.Pa. I 995)(implying 
that the marital communications privilege applies in a civil context). The rationale behind 
the privilege of encouraging open and honest communications is only furthered if the 
spouses are able to keep the communication confidential, regardless oft~~ type of 
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[El] HEARSAY (GENERAL) 

QUICK RULE: Hearsay is(]) an oral, written, or nonverbal assertion, (2) other 
than one made while testifying at the trial or hearing, (3) offered 
in evidence to prove the truth of the matter asserted. FRE 80 I (c). 
Hearsay is generally not admissible, unless made admissible by 
the Federal Rules or statute. FRE 802. 

DISCUSSION 
~· ~i~. ;/:~· i;:.~~ 

I. Overvie~: The hearsay rule limits ou~-of-c_ourt statements from l'ii~:if ,1,,: d~ ~~ int_?i~idence 
to establish the t~uth o:the facts contai~ed m those o -of-cou ._. ta em~IM~· ·;(~9¥§~f,exclude 
hearsay because 1t denies any opportunity for the adVi · sary to qt..oss-examme the absent 

l!t-¥4': 

II. 

declarant whose out-of-court statement is introduced into iYidemi,e Ander,§Jj/z v. United 
States, 417 U.S. 211 , 219-221 (1974). Two types of~tateme .ts (ce .~iJ}£iior statements ofa 
testifying witness and statements by the opposing pa~ :are ·eemed rtot hearsay because of 
the opportunity to examine the out-of-court decl-arant dul e·tnal. Exceptions to the 
hearsay exist where circumstances offer indicia tfia outt statements were truthful. 

al, written, or nonverbal 
or hearing, (3) offered in 

Superior Fireplace Co. v. 

~;.:.:...~ ~~-A=ss~e;=,;r-;;.:ti~o-=" Under FRE 80l(a), a "statement" is defined as nonverbal 
·. y the person as an assertion." See United States v. Hensel, 699 
r. l 983). Pointing to or pointing out something can, in some 

e nonverbal hearsay. See United States v. Caro, 569 F.2d 411, 417 
n. 9 (5 ir. 1978) (pointing out a vehicle containing the defendant's source was 
assertive conduct). 

a. <l-41i-Silence Can Be Hearsay: In some circumstances, silence can be a nonverbal 
assertion. United States v. Kenyon, 481 F .3d 1054, 1065 (8th Cir. 2007). "[A] 
statement is attributable to a person when he or she stands silent in the face of its 
utterance if the natural response would be to deny it if untrue." Rahn v. Hawkins, 
464 F.3d 813,821 (8th Cir. 2006). 

2. Judgments And Factfindings: A court judgment is hearsay "to the extent that it is 
offered to prove the truth of the matters asserted in the judgment." United States v. 
Boulware, 384 F.3d 794, 806 (9th Cir. 2004); see also 2 McCormick on Evidence, § 
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3. 

4. 

5. 

298, at 33 7 (historically, prior judgments have been treated as hearsay). Similarly, 
courts find hearsay in prior judicial factfindings and analysis underlying a judgment, 
when the factfindings and analysis are offered to prove their truth . United States v. 
Sine, 493 F.3d 1021, 1036 (91h Cir. 2007). 

a. 

· plied assertions from the 
, F.2d 1176, 1179 (5th Cir. 

ff?" was not a statement and 

larant M Be Human: The hearsay rule only encompasses statements made by a 
hum declarant. United States v. Washington, 498 F.3d 225, 231 (4th Cir. 2007). Raw 
data g e ated by a machine is not a statement under the hearsay rules. Id. Accordingly, 
"nothing said' by a machine ... is hearsay." 4 Federal Evidence, § 380, at 65 (2d ed). 
See United States v. Hamilton, 413 F.3d I 138, I 142-43 (10th Cir. 2005) (computer­
generated information accompanying pornographic images on the Internet was not a 
hearsay statement because there was no "person" acting as a declarant); United States v. 
Khorozian, 333 F.3d 498, 506 (3d Cir. 2003) (automatically generated time stamp on a fax 
was not a hearsay statement). Concerns about the reliability of machine-generated 
information are addressed through authentication not by hearsay. 
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1. Distinction Between Testimony And Data: "A physician may order a blood test 
for a patient and infer from the levels of sugar and insulin that the patient has 
diabetes. The physician's diagnosis is testimonial, but the lab's raw results are not, 
because data are not 'statements' in any useful sense." United States v. Lamons, 532 
F.3d 1251, 1263 (11th Cir. 2008). 

C. Statement Offered In Evidence To Prove The Truth Of The Matter Asserted: Out-of­
court statements constitute hearsay only when offered in evidence to prove the truth of the 
matter asserted. FRE 80 l(c). See also Anderson v. United States, 417 lJ:S. 211 , 219-221 
(I 974)(citing 5 Wigmore'. Evidence § 1361 (3d ~d); McCo~mick, L~efa_E;,~fdence _460 
(1954)). If the statement 1s not offered to establish the fac "S'-f1J :>erted;i; er~:~s no p11ssed 
opportunity for cross examination as to their veracity. Id. (citi g Dut{on } Evant, 400 
U.S. 74, 88 (1970)). Many categories of statements are not "asse . ions'if'"'' t~ut riot 
barred by the hearsay rules. r · ' J )'>,. 

1. 

2. 

3. 

·«' 

Do© ents offered to establish that they were in the defendant's 
~ 

, QJ- ;n, t for the truth asserted within the documents, do not raise hearsay 
United States v. Fowler, 535 F.3d 408, 422 (6th Cir. 2008) . 

ffect On Listener: Out of court statements may be admitted to show the effect of 
H~i{ng that information upon the testifying witness. United States v. Caver, 470 
F.3fl~20, 239 (6th Cir. 2006). Background information that explains how law 
enforcement came to be involved with a particular defendant is not hearsay, because 
it is not being offered for the truth of the matter asserted. United States v. Aguwa, 
123 F.3d 418, 421 (6th Cir. 1997). 

6. Comparing Past Testimony: A request that the witness draw a comparison 
between his prior testimony and his trial testimony and describe whether the former 
was truthful did not call for hearsay. United States v. Martinez, 76 F.3d 1145, 1150 -
1151 (IO Cir. 1996). 
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7. Impeachment: Statements offered to impeach trial testimony, and not for the truth 
of the matter asserted, are not hearsay. FRE 80l(c); United States v. Causey, 834 
F.2d 1277, 1282-83 (6th Cir. 1987). 

8. Basis Of Expert's Opinion: Rule 703 permits experts to rely on hearsay so long as 
that hearsay is of the kind normally employed by experts in the field. In re TM! 
Litigation, 193 F.3d 613, 697 (3rd Cir. 1999). This does not make the hearsay 
admissible for the truth of the matter contained within. United States v. WR. Grace, 
504 F.3d 745, 759 (9th Cir. 2007). To the extent that inadmissible evidence is 
reasonably relied upon by an expert, a limiting instr'f~tion typis~fi,\needed - i. e., 
the evidence is admitted only to help the jury evaluat! \1.! expC::,is e~iJlence:. E.g., 
United States v. 0.59 Acres of Land, 109 F.3d 1493, 1496,~~ th ejt_ ~Q97) (eq or to 
admit hearsay offered as the basis of an expert opinion ji\.ftht ''i:hljiting 1/?i 

9. 

'-"::",t.:t._ ,,,-... ,.,., 
instruction). ~ ·"':'.i\ ;\ "'" ~~*' ' ' "' 

Interpreters: Except in unusual circumstances;ltr-i;,,in , r ·~more than a 
language conduit and therefore his translatiorbdoei ,t ot cr,.ii1~;;.'}1i ditional level of 
hearsay. United States v. Martinez-Ga ton, 218 892 (5th Cir. 2000). 

a. reters, some courts have 
the particular facts of a case 

slated confession. United States 

,ffB\, 
H!+1 names is commonly regarded as either not hearsay because it 

,i,$)';,not · prove the truth of the matter asserted or so imbued with 
fe it bil ca fthe name's common usage as to make any objection frivolous. 
Unit~ s/ !en, 960 F.2d I 055, I 059 (D.C. Cir. 1992) (citing Wigmore, 
Evide~ Jfd 667a, at 928). 

IV. Doubl · earsay: "Double hearsay" is hearsay that contains hearsay. See Shell v. Parrish, 
c;: .... o,\ 

448 F.2d 5i ·8-~ 533 (6th Cir. 1971). Double hearsay arises when one out-of-court statement 
contains a s~~nd out-of-court statement. "Double hearsay" is inadmissible unless an 
exception exists for each separate level of hearsay. See FRE 805; Miller v. Field, 35 F.3d 
I 088, I 090 (6th Cir. 1994). 

A. Example: If a document contains information told to the author, the document contains 
double hearsay. The statements made to the author, and the author 's statements on the 
paper. Both layers of hearsay must be accounted for. TK- 7 Corp. v. Estate of Barbouti, 
993 F.2d 722, 729 (I01h Cir. 1993). 
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B. Triple Play: Courts have found triple hearsay as well. In United States v. 
Santisteban, SOI F.3d 873, 878 -879 (8th Cir. 2007), the court found three layers: (1) the 
author' s out-of-court statement recorded in the memorandum, (2) the investigator's 
statement to the author (i.e., that Cruz made a particular statement to the investigator), and 
(3) Cruz ' s statement to the investigator (i. e., regarding Fernandez' s actions). Because 
there were not exceptions available for each level , Cruz's out of court statement, lodged in 
the memorandum, was not admissible. 

V. Admission For Limited Purpose: Some evidence has two bases for admissibility, only one 
of which would be limited by the hearsay rule. The evidence raises a hea_rj i:i.y ~c<;mcern if 

• • • •. -.i., . .,. ~\i!' 
offered for the truth of the matter asserted, but has ev1dentiary v.al4e for ~~me other purpose. 
In such circumstances, the court may admit the statements for the fim ited~ _l.lrpdse reghrding 
their non-hearsay value. See e.g. United States v. Missouri, (8th ~· · Sj".i-;~-~;· .1W) 

J ~ . ·~it~~ }?-~J 

VI. 

A. 

e hearsay rule. As one judge 
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[E2] HEARSAY: PARTY ADMISSIONS 

QUICK RULE: A party's out of court statements are not hearsay, when offered 
into evidence by the opposing party. FRE 801 (d)(2). 

DISCUSSION 
.. "(,. 

I. An Admission By A Party Opponent: Pursuant to FRE 801~d (2), an 01,1t-0ffq_ourt statement 
offered against a party is not hearsay if it falls into one of five s: '· · ., 

(1) it was the party's own statement, 
(2) the party has adopted the statement, 
(3) the statement was made by an authorized dedarant, t· · 
( 4) the statement was by the party's agent or servant c cer "'· 
of the agency or employment, or . 
(5) the statement is made by a co-conspirator in ffi · er 

These are not bright line categories and many statemen s , 
than one. 

1. 
h.~~;i; ~ 

· ;~ftyJs admissions are received as substantive evidence of 
,"'r;..;..,;;,. 

tj not merely to contradict the party. As a result, no foundation 
nin . tlie arty, as required for impeaching a witness with a prior 
tatement, is mandated for admissions. 2 McCormick on Evidence, § 
7 ·: 

Burd , f Proof: The proponent of the evidence must prove by a preponderance of 
the evide7ice the preliminary facts that bring the statement within FRE 801(d)(2). 

r.Jited States v. Richards, 204 F.3d 177, 202 (5th Cir. 2000). Under FRE 104, 
c0µ1.jts must consider all evidence when determining admissibility; thus the court may 
corl der the hearsay statement itself when making the determination as to whether 
the proffered statement is an admission. See Bourjaily v. United States, 483 U.S. 
171 , 177-81 ( 1987); DCS Sanitation Management, Inc. v. Occupational Safety and 
Health Review Com 'n, 82 F.3d 812, 815 (8th Cir. 1996). 

B. Nature Of Statement Irrelevant: The statement need only be made by the party against 
whom it is offered. United States v. McGee, 189 F.3d 626, 631 (7th Cir. 1999). "On its 
face, Rule 801(d)(2) does not limit an admission to a statement against interest. 
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Furthermore, this court has refused to place such a limited construction on the scope of an 
admission." United States v. Turner, 995 F.2d 1357, 1363 (6th Cir. 1993). 

1. Not Only Statements Against Interest: "A type of evidence with which 
admissions may be confused is evidence of declarations against interest. The latter, 
treated under a separate exception to the hearsay rule, must have been against the 
declarant's interest when made. No such requirement applies to admissions." 
McCormick on Evidence§ 254, at 143. 

II. Party's Own Statement: A party admission will include an_x--statement ,b:yfthe,party in either 
' ,£c •. ' '\li• 

an individual or representative capacity. Statements made by executives,or m~Yiagers are 
admissions by corporate parties because they were made while tlie.; ·g~akl(r~pf~sen(e~ the 
company. Embrico v. U.S. Steel Corp. , 404 F.Supp.2d 802, 806 ( ·.D.P.a. 200.$.) . .)/ 

·-- ~ "~<· J. '•~~{;:r~i;~· 
III. Adopted Statements: If a party adopts the statements of anotlier, the adoptive-admission 

doctrine permits the fact finder to treat those statements as e pat@''.s staternents - as if the 
party made the statement. United States v. Williams, MS F.3cl 24, o/3~ .(tlth'Cir. 2006) 

A. 

1. 

B. 

United States v. 

IV. State tin Authorized Capacity: A statement offered against a party is not hearsay if the 
'(It<·. 

statement 1S. ade by a person authorized by the party to make a statement concerning the 
subject. See :.Skillsky v. Lucky Stores, Inc., 893 F.2d I 088, I 091-92 (9th Cir. 1990) ("no 
evidence that [the person who related the alleged statement] had any authority to make [such] 
admissions"); FRE 801 ( d)(2)(C). 

V. Statement By A Party's Agent: Statements by an agent or servant within the scope of the 
agency or employment are considered party admissions by the principal. Fischer v. Avanade, 
Inc., 519 F.3d 393, 405 (7th Cir. 2008); FRE 80 I (d)(2)(0). In order to show that a statement 
falls within this rule and is therefore not hearsay, the party must show "( I) the existence of the 
agency relationship, (2) that the statement was made during the course of the relationship, and 
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(3) that it relates to a matter within the scope of the agency." Pappas v. Middle Earth Condo. 
Ass'n, 963 F.2d 534, 537 (2d Cir. 1992). 

A. Establishing Agency: An agency relationship between an employee declarant and a 
defendant employer may be established by a variety of evidence, United States v. 
Agne, 214 F.3d 4 7, 55 (151 Cir. 2000), such as evidence that the declarant is directly 
responsible to the defendant, see Zaken v. Boe'rer, 964 F.2d 1319, 1322-23 (2d Cir. 1992); 
that the declarant reports directly to the defendant who owns an overwhelming majority of 
stock in the company, see United States v. Paxson, 861 F.2d 730, 734 (D.C.Cir. 1988); 
that the declarant was hired by the defendant and worked o . matters in~Wfi1ch the 

~.j.P)l" ~5~ 

defendant was actively involved, see United States v. Draz , 784 f':ild 2'!4.8, 256-57 (7th 
Cir. 1986); or that the defendant directed the declarant's work· m a cofitil\~'f;:;g b ;';.; ; . . 

; '··J;;. 
Boren v. Sable, 887 F.2d 1032, I 041 (I 0th Cir. 1989). ,·-;,J,:' 

"'i::,!;_ 

1. 

2. 

3. 

relationship and scope thereof.' " 
F.3d 808, 821 (9th Cir. 2002). 

~ tters Witlh Scope Of Agency: The employee's station within the organization is not 
relev.a;nt to the Rule 801 ( d)(2) analysis. McDonough V. City of Quincy, 452 F.3d 8, 21 ( pt 
Cir. 20 Ji;). The relevant inquiry is whether the employee's statement was made within the 

~ scope oremployment. Id. 

1. Responsibility Need Not Include Making The Statement: A corporation's agent 
need not have authority to make the statement at issue, but rather the subject of the 
statement must relate to the employee's area of authority. United States v. Brothers 
Const. Co. of Ohio, 219 F .3d 300, 311 ( 4th Cir. 2002). "The authority granted in the 
agency relationship need not include authority to make damaging statements, but 
simply the authority to take action about which the statements relate." Pappas v. 
Middle Earth Condominium Ass'n, 963 F.2d 534, 539 (2d Cir. 1992). The statement 
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2. 

3. 

4. 

need not be within the scope of the declarant's agency. United States v. Petraia 
Maritime Ltd., 489 F.Supp.2d 90, 96 (D.Me. 2007). It need only be shown that the 
statement be related to a matter within the agency's scope. Larch v. Mansfield Mun. 
Elec. Dep't, 272 F.3d 63, 72 (1st Cir. 2001). 

Declarant Need Not Be Final Authority: The declarant need not be the 'final 
decision.maker' on a matter for his statements on that matter to be deemed within the 
scope of his agency. Rather, he need only be an advisor or other significant 
participant in the decision-making process that is the subject matter of the statement. 
Nyack V. Southern Conn. State University, 424 F.SupR2d 370, }1s""(Q_.Conn . 2006) 
(quoting United States v. Rioux, 97 F.3d 648, 661 (2<l'Q:ir. 1996)' .. ·> 

··}~ ,!. •( ~~ i~~}. 
~,,... ~.· .• ff r. 

. . : ' 'fi. ~--i, ' ,\. 
Examples Of Statements W1thm Agency: ,,, §~t'-'i\'' s- · c'7,, .Af"J 

• Statements of a deputy police chief regardi6g prom0,t1i n eligi!Jility ~;/tadmissible 
nonhearsay because deputy chief was "charged ~ -i!h mapaging tHe '.Erom6tional 
process." Grizzellv. CityofColumbusDiv.,oJP4/JUce 46.r'F. ;1, 722(6thCir. 
2006). ' 

United 

ot .··ithin scope of her employment and therefore was 
cause supervisor "was not involved in the actions that 

s le to r constructive discharge." Jacklyn v. Schering-Plough 
o /- ales Corp., 176 F.3d 921 , 928 (6th Cir. 1999). 

ments that another executive had problems with women were not 
e declarants' official capacity and thus not within the scope of their 

agency _, ers. Henderson v. General Elec. Co., 469 F.Supp.2d 2, 11 (D.Conn. 
·i 006); see also E.E.OC v. Con Way Freight, Inc., 622 F.3d 933, 937 (81

h Cir. 2010) 
'(181:?tement not within scope of employment, and thus not party admission.). 

• E~i-clence was not admissible under Rule 801 ( d)(2)(D) where "there was no 
evidence that [the declarants] had any involvement in the decision to discharge [the 
plaintiff]"). Hill v. Spiegel, 708 F.2d 233, 237 (6th Cir. 1983). 

VI. Examples And Special Cases Regarding Party Admissions: 

A. Attorney Statements: Attorneys are acting in an "authorized capacity" when they make 
statements in briefs on behalf of their clients; such statements may be admissible. Purgess 
v. Sharrock, 33 F.3d 134, 144 (2nd Cir. 1994) (citing FRE 801(d)(2)(c) (authorized 
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capacity)). An admission by an attorney in filed pleadings is not hearsay, and is 
admissible evidence, as it is a statement of party's agent concerning a matter within the 
scope of the agency made during existence of "the relationship." Automobile Ins. Co. of 
Hartford Connecticut v. Murray, Inc., 571 F.Supp.2d 408, 425 (W.D.N.Y. 2008). Less 
conclusive: An attorney may be the agent of his client for purposes of FRE 80 I ( d)(2)(D). 
United States v. Swan, 486 F.3d 260,265 (7th Cir. 2007); United States v. Harris, 914 F.2d 
927, 931 (7th Cir. 1990). 

B. Corporate Executives: Because a corporation can act only through its employees, a 
corporate official's statement is an admission by a corpor<!te" defendanf ':u1.1{ted States V. 

Brothers Cons tr. Co., 219 F .3d 300, 310-11 ( 4th Cir. 2000)1i;§!atemeWs ri~de b~ ,a 
company' s president can be attributed to the party as an admissjqr andt t~,i:(s, are~ypt 
hearsay under FRE 801 ( d)(2)(A). King v. _Auto, ~:uck, Ind~~tfftdl~(f, .. ~ri/.l~jYp/YJ.i{~c., 2 1 
F.Supp.2d 1370, 1381 (N.D.Fla. l998);Fzscher · -~Jjorestwo'q/lCo.;"1.lZ.C. , 52'~:B'B 972, 
984 (I oth Cir. 2008). Similarly, statements by a corporate e\ ~cutive arf -?-~d_missib le under 
FRE 80 I ( d)(2)(D) ( agency) because executives are age t~ or seryants),.o'ity of Tuscaloosa 

tli . . ' ' ., ' 
v. Harcros Chemicals, Inc., 158 F.3d 548, 557 -5 ~~ 11 ~G:ir. 1998).1i:,+ 

~..,., :t 

1. 

United States v. Zizzo, 

D. Government Publications: Every United States publication is admissible as a party 
admission. United States v. Van Griffin, 874 F.2d 634 (9th Cir. 1989). 
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Notes: _ ___________________________ _ 

AILA Doc. No. 17020132. (Posted 2/1/17)



E3 - 1 I H e a r s a y H e a r s a y I E3 - 1 

[E3] HEARSAY:PRIORSTATEMENTS 

QUICK RULE: Some prior statements by a testifying witness are not hearsay. 
• An out-of-court statement adopted by the witness while 

testifying is converted to an admissible in-court statement. 
• An out-of-court statement, made under oath at a hearing, trial, 

or deposition, is admissible if it contradicts a witness's in court 

testi"!ony. F_RE 801 (d)(J)(A)_ ~~.. i{~/'¥;_\; . 
• A przor consistent statement zs admissible to*(.ebut clazm that 

testimony is recently fabricated. FRE~:@l (d ~11@ s=-t 
, . . ~.i~~i "'<1f:'iitr 1.tWt . 

• :d!:;~~;:n~ ~h:~t~°!cf :rU:~/l s~Xe:ati~:~~ notij11rrr:i1:;~ , . ., 
to cross examination. FRE 801 '(1/).{.l)(f!i 

~if:< 
'"·'\·,. 

DISCUSSION 

but only if the statement satis 

A. ==:..:.,IOn: A prerequisit r the admission of all prior 
· ess be av!illb!e for cross examination 

( d)(l ). Ordinarily a witness is regarded as 
e is placed on the stand, under oath, and responds 

led States v. Owens, 484 U.S. 554, 561-564 (1988). The trial 
J5}\ of examination or the witness ' s assertion of privilege may 
uch a degree that meaningful cross-examination no longer 
t produced by the witness's assertion of memory loss. Id. 

s Are Con 1stent: There is no inconsistency between the forgetful witness who is 
" ...... ed "subject to cross-examination" under 80l(d)(l)(C), but is simultaneously deemed 
"([~ ilable" under 804(a)(3). United States v. Owens, 484 U.S. 554, 561-564 (1988). 
This ., . antic oddity results from the fact that FRE 804 has chosen to describe the 
circums ·ances necessary in order to admit certain categories of hearsay testimony under 
the rubric "Unavailability as a witness." Id. These circumstances include not only 
absence from the hearing, but also claims of privilege, refusals to obey a court's order to 
testify, and inability to testify based on physical or mental illness or memory loss. The 
characterizations in FRE 801 and 804 are for two entirely different purposes and there is 
no requirement or expectation that they should coincide. Id. 
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II. Incorporation: When a witness, on the stand and under oath, acknowledges that a prior 
statement is his own statement and is truthful, then the witness adopts the prior statement as 
his present testimony and there is no hearsay problem. Amarin Plastics, Inc. v. Maryland Cup 
Corp., 946 F.2d 147, 153 (l 51 Cir. 1991). The prior statement becomes one "made by the 
declarant while testifying," BCCJ Holdings (Luxembourg), Societe Anonyme v. Khalil, 184 
F.R.D. 3, 6 -8 (D.D.C. 1999), and the adopted prior statement becomes present testimony. 4 
Weinstein's Evidence ,r 801(d)(l)(A) [02]. The hearsay problem arises when the witness on 
the stand denies having made the statement or admits having made it but denies its truth. Id. 

B. 

Ill 

tifying Inconsistent Statements: For two statements to be inconsistent, they "need 
no{~be diametrically opposed." United States v. Agajanian, 852 F.2d 56, 58 (2d Cir. 
1988).. ' Statements are inconsistent if there is "[ a]ny variance between the statement and 
the tesHmony that has a reasonable bearing on credibility." 28 Federal Practice and 
Procedure § 6203, at 514 ( 1993). "[T]he test should be, could the jury reasonably find 
that a witness who believed the truth of the facts testified to would have been unlikely to 
make a ... statement of this tenor?" 1 McCormick on Evidence, § 34, at 115 ( 4th ed) 

1. Expanded Testimony: "To testify later in greater detail in response to detailed 
questions is not inconsistent, especially when the added detail was not crucial to the 
earlier conversation." United States v. Jacoby, 955 F.2d 1527, 1539 (11th Cir. 
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I 

2. 

3. 

1992)(citing United States v. Leach, 613 F.2d 1295, 1305 (5th Cir. 
1980)). 
Memory Loss: Where a declarant's memory loss is contrived it will be taken as 
inconsistent with a prior statement for purposes of applying FRE 801(d)(1)(A). See 
United States v. Bigham, 812 F.2d 943 , 946-47 (5th Cir. 1987) (witness's "selective 
memory loss was more convenient than actual" and prior statements therefore 
admissible under 80l(d)(l)(A)). "[T]he unwilling witness often takes refuge in a 
failure to remember, and the astute liar is sometimes impregnable unless his flank 
can be exposed to an attack of this sort." 3A Wigmore, Evidence_§,J 043 , at I 061 . 

t:;.,,, ;fffl.".' t;; 
Difficult Wit~ess: !~consistency (s no_t _limited to dia~fI_icall jp>PP,~ied a~.~w~~s but 
may be found m evasive answers, mab1hty to recall, silenoo.,,or fianges of pgs1t1on. 
United States v. Matlock, 109 F.3d 1313, 1319 (8th Ci !9,c7~,~a!tG'tt1[!1:i/tj t1 States 
v. Williams, 737 F.2d 594, 608 (7th Cir. 1984~. Speci ~J~ally, w.)~1f.~ i.;tiifrt6'ss 
de~onstrates a "11:anife~t reluctance to testify" a~p "fo~~!s'~ c.ert. ~4'acts at tr!al , this 
testimony can be mcons1stent under FRE 80 I d) · ~ ). "Vtlnzfed States v. Igleszas , 
535 F.3d 150, 159 (3rd Cir. 2008). ~-*idi)'!'' 

~ .... 
~1 

' ,, 
rior Consistent meiJJ: A statement is not hearsay, and admissible for the truth of the 

erted; '-.Jijt m·ee s the following four requirements: 1) the declarant testifies at trial 
bject to cr~is-examination; 2) the prior statement is consistent with the declarant's 

tria stimony; 3) the prior statement is offered to rebut an express or implied charge of recent 
fabridl!fi9n or improper motive; and, 4) the statement was made before the declarant had a 
motive toJ abricate. United States v. Stoecker, 215 F.3d 788, 791 (7th Cir. 2000) (quoting 
United States V. Fulford, 980 F .2d 1110, 1114 (7th Cir. 1992)). 

A. Not Permitted To Rebut All Forms Of Impeachment: Admissibility is confined to 
those statements offered to rebut a charge of "recent fabrication or improper influence or 
motive." Tome v. United States, 513 U.S. 150, 156-163 (1995). Prior consistent 
statements may not be admitted to counter all forms of impeachment or to bolster the 
witness merely because she has been discredited. Id. 
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1. Recent Fabrication: There need be only a suggestion that the witness consciously 
altered his testimony to permit the use of earlier statements that are generally 
consistent with the trial testimony. United States v. Frazier, 469 F.3d 85, 88 (3rd Cir. 
2006). The line between challenging credibility or memory and alleging conscious 
alteration can be drawn when the cross-examiner's questions reasonably imply intent 
on the part of the witness to fabricate. United States v. Frazier, 469 F.3d 85, 88 (3rd 
Cir. 2006); see also United States v. Ruiz, 249 F.3d 643, 648 (7th Cir. 200 I). 

2. Limits: "Rule 801 ( d)( 1 )(B) cannot be construed to allow the admi~~)on of what 
would otherwise be hearsay every time a [witness's] \C)ed ibilitypr,ine!]?ory is 
challenged; otherwise, cross-examination would alwa)"~J,:.ansfo'rn1 [t~~ priq[ 
consistent statement] into admissible evidence." UnitedS.t(l{es ~'Bishop, 294 F.3,d 
535,548 (5th Cir. 2001). In some cases, an attorney ma:i'b1.uuplyirig on,ly:fthat the 
witness has a faulty memory, not that he has~illfully l 1tered.,hi~)/.CCO"tifft·ol events. 
Gaines v. Walker, 986 F.2d 1438, 1445 (D.C.Ci~. 993~. ~ Jt;~ 

,-.·,,. it:i 
B. Timing Of Statement Determinative: The rule reg<}r mg_ ri~i 6on~igient statements 

includes a temporal element: To be admissible as non~ sa.y; 4 prior consistent statement 
must have been made "before the charged rece abric ." United States v. Bercier, 
506 F.3d 625, 629 (8th Cir. 2007). "The : . ·~Je een made before the 
declarant developed [an] alleged motive: o fa States v. Forrester, 60 F.3d 
52, 64 (2d Cir. 1995). ~ rior consisten : tatem ,. after an improper motive is not 
within the scope of FRE O!{ d)(l )(B). 6lnl.,Y. a cqnsJs.tent statement predating the motive 

~"' H~ . .,-

rebuts the charge that the ' ony was contrive - as ~~onsequence of that motive. Tome 
v. United Sta cs, 513 U.S. ~ 6, (1995). 

C. 

V. 1cation Of A Person: An out-of-court identification of a person made after perceiving 
the pers0 · ~ not hearsay, but only if the declarant testifies at trial and is subject to cross 
examinatio'mconcerning the statement. FRE 80l(d)(l)(C); United States v. Brewer, 36 F.3d 
266, 271 (2d. Cir. 1994). If the out-of-court declarant never testifies at trial, the identification 
is hearsay and thus inadmissible. United States v. Baker, 432 F.3d 1189, 1218 (11th Cir. 
2005). For example: an officer could properly testify regarding a witness's identification, 
which occurred after the crime, even when the witness failed to make a positive in-court 
identification. United States v. Blackman, 66 F.3d 1572, 1578 n. 6 (11th Cir. 1995). 
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A. Basis Of Exemption: Because of fading memories, and given adequate safeguards against 
suggestiveness, courts generally prefer out-of-court identifications over courtroom 
identifications. United States v. Paredes-Rodriguez, 160 F.3d 49, 58 ( I st Cir. 1998). 
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[E4] HEARSAY EXCEPTIONS - OVERVIEW 

QUICK RULE: 

DISCUSSION 

I. 

FRE 803, 804, AND 807 address the hearsay exceptions. FRE 
803 lists the exceptions that are available even if the witness is 
available; FRE804 lists the exceptions that only apply if the 
witness is unavailable. FRE 807 presents the residual hearsay 
exception. 
The hearsay exceptions are premised q_,,KJ the ideqJIJ,gt the 
particular circumstances surrounding tn.e,,maki,,:g"'ofcertain 
utterances guarantee their reliability. Chambefs~Y- M ississippi, 
410 us. 284, 298-99 (1973). -~,, . ·~!li( ,,;)• 

~}.~. ···~A::. )~: ·.~ - ~:£,,,, •:.: L 

''t.;~ 
~~ 

. ·"'?· 

I judgment as to what 
es v. Salerno, 505 U.S. 317, 
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Hearsay Exceptions 

FRE 807 exc6P.tion: 
0 Residual Hearsay Exception 
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[ES) HEARSAY EXCEPTIONS - WITNESS AVAILABLE 

QUICK RULE: FRE 803 lists the exceptions that are available 
even if the witness is available 

DISCUSSION 

I. 

B. 

requirement. 

:::a...::.:;e;;::p..:::~~--~·;,;im~e·. The rule recognizes that, often, precise contemporaneity is not 
ct H&ifce a slight lapse is allowable. FRE 803(1) Advisory Committee 

Notes. United States v. Shoup, 476 F.3d 38, 42 (1st Cir. 2007) (although two 
inutes may have elapsed between alleged threat by defendant and 911 call, FRE 

'O ( 1) does not require that the statement occur contemporaneously with the event); 
U~ited States v. Thomas, 453 F.3d 838, 843-44 (7th Cir. 2006) (where anonymous 
caller stated to the 911 operator that '"[t]here's a dude that just got shot .. . ,' and that 
' the guy who shot him is still out there,' " district court did not err" in admitting 
recording of call under Rules 803(1 )). 

II. Excited Utterance: An excited utterance is " [a] statement relating to a startling event or 
condition made while the declarant was under the stress of excitement caused by the event or 
condition." FRE 803(2). Excited utterances or spontaneous declarations are excepted from 
the hearsay rule because they are "given under circumstances that eliminate the possibility of 
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III. 

fabrication, coaching, or confabulation," so that "the circumstances surrounding the making of 
the statement provide sufficient assurance that the statement is trustworthy and that cross­
examination would be superfluous." Idaho v. Wright, 497 U.S . 805, 820 (1990). 

A. Elements: To determine whether a statement is an excited utterance, courts consider ( 1) 
the event' s characteristics, (2) the lapse of time between the startling event and the 
statement, (3) whether the statement was made in response to an inquiry, (4) the 
declarant ' s age, (5) the declarant's physical and mental condition, and (6) the statement's 
subject matter. United States v. Wilcox, 487 F.3d 1163, 1170 (8th Cir. 2007). 

B. 

1. 

2. 

A. Limit n. State Of Mind: The purpose for the proffered statement becomes controlling. 
Sanft v. W.trmebago Industries, Inc., 216 F.R.D. 453, 457 -459 (N.D.lowa 2003). The 
state-of-mind exception does not include "a statement of memory or belief to prove the 
fact remembered or believed." PRD Washington-DC v. PRD Maryland, 311 F.Supp.2d 
14, 16 -17 (D.D.C. 2004). A declarant's out of court statement that he had been or was 
going to be laid off from his employment did not fall under the exception because it was 
offered to prove the fact remembered or believed (i .e., the lay off), not to show the 
declarant ' s emotion or intent. Firemen's Fund Ins. Co. v. Thien, 8 F.3d 1307, 1312 (8th 
Cir. 1993). 
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1. Explanation For Limit: "The exclusion of 'statements of memory or belief to 
prove the fact remembered or believed ' is necessary to avoid the virtual destruction 
of the hearsay rule which would otherwise result from allowing state of mind, 
provable by a hearsay statement, to serve as the basis for an inference of the 
happening of the event which produced the state of mind." FRE .803 Advisory 
Committee Notes. A defendant's "attempt to introduce statements of her belief (that 
she was not violating the law) to prove the fact believed (that she was acting in good­
faith) is improper." United States v. Sayakhom, 186 F.3d 928, 937 (9th Cir. 1999). 

,,cf~ 
B. Past Remembrance: To fall within the state-of-mind exe~~ ion, a s~J,ctn~}!t must relate 

to a then existing state of mind. FRE 803(3). Statements iho:µt past "" - e@J,rancs:s do not 
fall "':ithin the exception because, in the words of Justice Car~~~~: " ~f monf wow 
quest10ned face[ s] backward and not forward." Shepard v. . iteq'-{(ates :ii?~--~$ -96, 106 
( 19 3 3) ~- ''it".': •• -~-c•.'f/ • ·f';:J::t r, . . ,_..,. 

statem hat he thought defendant wanted to kill him admissible 
becam e the statement expressed declarant ' s then-existing mental, 

te. United States v. Baker, 432 F.3d 1189, 1214 (11 1h Cir. 2005). 

though a declarant' s statement that something caused him fear is 
admissio to show state of mind, it is not admissible to establish the legitimacy of 

. · i,s fear. An employee' s statement that he feared employer retaliation is admissible 
fo' p .ove that he in fact feared retaliation, Lightner v. Dauman Pallet, Inc. , 823 
F.S pp. 249, 252 n. 2 (D.N.J. 1992) (citing United States v. Kelly, 722 F.2d 873 (1st 
Cir. 1983), but not to prove that there was, in fact, retaliation. See United States v. 
Cohen, 631 F.2d 1223 (5th Cir. 1980). 

F. Compared To Present Sense Exception: The "state of mind" exception " is essentially a 
specialized application" of the present sense impression exception in FRE 803(1). FRE 
803(3) Advisory Committee Notes. The exception assumes " that substantial 
contemporaneity of event and statement negate the likelihood of deliberate or conscious 
misrepresentation." Id. 
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IV. Statements For Medical Diagnosis Or Treatment: Statements made for medical diagnosis 
or treatment are excepted from the hearsay rule. FRE 803(4). This includes statements 
describing medical history, or past or present symptoms, pain, or sensations, or the inception 
or general character of the cause or external source. Id. 

A. Declarant Must Be Seeking Treatment: The declarant's motive to promote treatment or 
diagnosis is the factor crucial to the statement's reliability. Bucci v. Essex Ins. Co., 393 
F.3d 285, 298 (1st Cir. 2005) (citing Danaipour v. McLarey, 386 F.3d 289, 297 (1st Cir. 
2004)). The exception generally "applies only to statements made by the_g ne actually 
seeking or :eceiving medica_l treatment." Field v. Trigg Gq~nty Hosl/.l fff;l

1
,386 F.3d 729, 

736 (6th Cir. 2004). If medical records are unclear as to whQ~:was the~(:iec!arant, t~e 
records may not be subject ~o the hearsay ~xception .. See Stul~~Vr,ifuqii.Cl Ij{u~tri.'~t. Inc., 
906 F.2d 1271 , 1274 (8th Cir. 1990) (holding that "( 1]n the ab.senc,e of anyc,ev1d.e.n;te 
attributing the statement to (plaintiff], the distric court acte(we11 l,ith jn'hiHfs -· etion in 
excluding the hospital record."). ~L i·:-:"-,, 

:.,;:. 

B. 

i' .. 

'"\ 
V. ent to be admissibl¢J s recorded recollection, the party 

ee rd concerns {ihYltter about which the witness once 
, sufficient recollection to testify fully and 

·.,, d the record when the matter was fresh in the .. 
rd reflects that knowledge correctly. FRE 803(5); Collins v. 

Kilb f'; t;t,, 143 Fi d 3 . 338 ( r. 1998). If a record satisfies these predicates, it may be read 
·· . is not received as an exhibit. See Greger v. International Jensen, 

ir. 1987). 

B. Witness · " emory: The record's advocate must show that the witness cannot remember 
his past statement. United States v. Reyes, 239 F.R.D. 591, 600 (N .D.Cal. 2006). "The 
mere passage of time does not make a statement admissible as a past recollection; to hold 
otherwise would swallow the rule entirely." Id. It is error to admit evidence as recorded 
recollection without a showing that the witness lacks sufficient memory to testify fully . 
United States v. Dazey, 403 F.3d 1147, 1166 -1167 (I01

h Cir. 2005); Collins v. Kibort, 143 
F.3d 331, 338 (7th Cir. 1998). 
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C. Made Or Adopted When Recorded: The witness must have either made the record 
herself, or to have reviewed and adopted the statement, at a time when the matter 
concerned was fresh in her memory. United States v. Mornan, 413 F.3d 372, 377 -378 (3rd 
Cir. 2005). "A memorandum written by another is admissible as the witness's recorded 
recollection if the witness can testify (1) that the witness checked the memorandum when 
the matter it concerned was fresh in his or her memory, and (2) that the witness then knew 
it to be correct." Weinstein's Federal Evidence§ 803.07[d]. Where the statement was 
recorded by someone other than the declarant, accuracy may be established through the 
testimony of the person who recorded the statement. United States v. Booz, 451 F.2d 719, 

i"'- ~-
725 (3d Cir. 1971 ). '0~~t. iJi'·:,~~ 

. . ·~··?t 1?!. t\l ,•"'> 
D. ~fatter Must Be Fresh When Recorded: The rule requires tlfa~!he ·rp_emdry b~f;fi.;esh, 

like good fish. United States v. Hawley, 562 F.S~pp.2d 101,?~ :1 0§0 ,£N.1).!?~l:;i Q08) 
(statements taken years after the events about which the statements ~ere ma'8ef cannot be 
shown to have been made by the witness when the matter was fresh in tfne ._witness' 
memory). 

03(5). Emerson v. Zanke, 522 

• Pen 1cal: Magazine articles can be recorded recollection where the author testified 
that (I ffie had no independent recollection of the matters discussed; (2) the article was 
written while the subject matter was fresh in his mind; (3) he had no incentive to 
misrepresent what was said; and (4) his usual reporting practice was to check all 
quotations against tape recordings. Tracinda Corp. v. DaimlerChrysler AG, 362 
F.Supp.2d 487, 496-97 (D.Del. 2005). 

• Newspaper: Newspaper articles can be admissible as recorded recollection where 
reporter testified he had little recollection of his interviews but affirmed that he had 
accurately transcribed the notes on which the article was based in accord with his usual 

AILA Doc. No. 17020132. (Posted 2/1/17)



ES - 6 I H e 3 r s a y 11 c u r s u : I £5 - 6 

practices while the subject matter was still fresh in his mind. Sadrud-Din v. City of 
Chicago, 883 F.Supp. 270 (N.D.111. 1995); but see Jacobson v. Deutsche Bank, A.G., 206 
F.Supp.2d 590 (S.D.N.Y. 2002) (declining to apply FRE 803(5) where reporter did not 
testify that he had an "insufficient recollection" but rather declined to testify and invoked 
the journalist privilege). 

VI. Business Record Exception: Records of regularly conducted activity are excepted from the 
hearsay exclusion. FRE 803(6); Air Land Forwarders, Inc. v. United States, 172 F.3d 1338, 
1342 (Fed. Cir. 1999). This exception, known as the business record exception, exists because 
(1) regularly kept records are generally trustworthy, and (2) tlt}~jeed for ,~i~trl~s records in 
many cases. Conoco Inc. v. Department of Energy, 99 F.3d 38?'} 91 (Feai. qi\ :1997). 

~' 1. -~· lt 
A. The Rule's Purpose: The business record exception reflect:s;t}i_~·itiberer,.t relia9ilify 

"supplied by systematic checking, by regularity cintl contintg,f ~hiJii P,roduce ~hilbits of 
precision, by actual experience of business in relying u on t .~m, or by)ii uty to make an 
accurate record as part of a continuing job or occupaf " United State.s ·v. Wells, 262 
F.3d 455,462 (5th Cir. 2001) (quoting FRE 803(6J y C~mmJtte"b Notes). The key 
concepts in this exception are "routineness and repet:1 s.,~ FRE 803(6) Advisory 

l;bl\1) 

Committee Notes. , ,;:-~\ 

1. 

2. 

'~ 

records exception is that 
mess duty or compulsion to 

McIntyre, 997 F.2d 687, 699 ( I 0th 
ting in the regular course of 

ss chain fails ." 2 McCormick on 

e bu {ness record exception applies when: 
;.;_,;l"t,. 

\ :The r ~~ d ed' upon (a) the entrant's personal knowledge, or (b) the personal 
ow ledge b:fzsomeone who had a business duty to transmit the information to the entrant; 

",. -~ 
-3J he record-was made at or near the time of the events recorded; 

(3ff.ij·e. record was made in the regular course of a business activity; 
(4) Tli~ cord was regularly kept by the business. 
United Slates v. Pelullo, 964 F.2d 193, 200 (3d Cir. 1992); United States v. Ary, 518 F.3d 
775, 786 -787 (101h Cir. 2008). 

1. Record Created By A Person With Knowledge: The record's creation must 
contain indicia of reliability. 

a. Personal Knowledge: A document qualifies as a business record if it was 
created by person with personal knowledge of the information. FRE 803(6); 
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Handbook of Federal Evidence§ 803:6 (6th ed). If an insurance appraiser 
examines a car and puts the information into a report, the rule is satisfied. 

b. Information Received From Person With Knowledge: The knowledge 
requirement can be met if the person with knowledge gave the information to the 
entrant, who created the record. Under these circumstances, the person providing 
the information ultimately stored in the record must have had a business 
obligation to provide the information. United States v. McIntyre, 997 F.2d 687, 
698-99 (I 0th Cir. 1993) (motel registration cards should not l},a.~e been admitted, 
as guests were not under business obligation to pr9vide the,irtf6 ~~, tion). 

c. Record Need Not Have Been Generated B St~-~i: -~Busti ~ eve~1 courts 
' t '. .. . '~~:i:, 

have found that a record of which a firm takes custqd,!·as tbereb • mad~" by the 
receiving firm within the meaning of th~~le (an~.;:lfus is·it issfbftfr1t11 the 
other requirements are satisfied). United Stat.es v. A.'defehinll, lO F.3d 319, 326 
(D.C. Cir. 2007). Under this approach, the fifun recei i11g the iecords must (I) 
rely upon the received records, and (2) lfav~ a su9stant1:a1Jinterest in the record ' s 
accuracy. MRT Constr. v. Hardrives_, Inc., "~8 F.3d 4 78, 483 (9th Cir. 1998). 
See also Air Land Forwarders, Inc. ~:- nited-lSJa es , 1:72 F.3d 1338, 1342 (Fed. 

,t,--
Cir. 1999). . 7d1\. 

I. 

ile At O Ne r The Time: Testimony must establish that the records were made 
at or nea ~the time of the event recorded. United States v. Ary, 518 F.3d 775, 786 

"'-11!m,, ( I 01
h Ci:. z 008) (inventory records were created as soon as the museum received a 

··new artifact). 
'tt_.v1~t.,, ·,i)ll,, 

3. Cr~ ted In The Regular Course Of A Business Activity: Neither a paper 
document, such as a letter, memo, or note, nor an email, falls within the business­
records exception simply because it concerns a business matter. United States v. 
Robinson, 700 F.2d 205, 209-10 (5th Cir. 1983) (must be records of regularly 
conducted activity). FRE 803(6) requires that it be ' 'the regular practice of that 
business activity to make" the record. Lust v. Sealy, Inc., 383 F.3d 580, 588 -589 (71

h 

Cir. 2004) (A memo of employee conversations not part of regularly kept personnel 
records and thus not admissible). The phrase "course of a regularly conducted 
activity" is intended to capture the "essential basis" of the business records 
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4. 

exception. United States v. Cervantes-Flores, 421 F.3d 825, 833 (9th Cir. 2005) 
(quoting FRE 803(6) Advisory Committee Notes). 

a. Regularly Conducted Activity: The business records exception rests on the 
assumption that business records are reliable because they are created on a day­
to-day basis and "[t]he very regularity and continuity of the records are 
calculated to train the recordkeeper in habits of precision." McCormick on 
Evidence, § 286 (5th ed). This assumption ofreliability, accuracy and 
trustworthiness, however, collapses when any person in the process is not acting 
in the regular course of the business. ,;; ~~ :, 

ri./~,l 

b. Unique Items: "Memoranda that are ... unique de?> 
'.~· ·l .. ' 

C. 

records." 3 Federal Evidence § 803.08[2]. 

. mpany's business. See United States V. Turner, 189 
r a document to be admitted as a business record, 

a business duty to regularly maintain records of that 
er er, 966 F.Supp. 90, 98 (D.Mass. 1997) (Although it may 

's routine business practice to make such records, there was 
hat the employer required such records to be maintained.) . 

,=;.a=~~~:.::e=u:::.·::..::e : Even if a business record meets FRE 803(6)'s criteria, the court 
exclude ,it~if "the source of information or the method or circumstances of preparation 

', .· ate lack bf'-trustworthiness." United States v. Jenkins, 345 F.3d 928, 935 (6th Cir. 
200 See also United States v. Freidin, 849 F.2d 716, 722 (2d Cir. 1988). 

D. Founda nal Witness: The proponent of the document must lay this foundation for its 
admission. United States v. Ary, 518 F.3d 775, 786 ( l oth Cir. 2008) . The person who 
testifies to the business record must be (1) the document's custodian, (2) the person who 
compiled the documents, or (3) "have knowledge of the procedure under which the records 
were created." United States v. LeShore, 543 F.3d 935, 942 (7th Cir. 2008)(quoting United 
States v. Wables, 731 F.2d 440, 449 (7th Cir. 1984). To be considered to be an "otherwise 
qualified witness" under FRE 803(6), the witness need only be familiar with the 
organization ' s record keeping procedures. United States v. Jenkins, 345 F.3d 928, 936 (61h 
Cir. 2003); see also United States v. Christ, 513 F.3d 762, 770 (71h Cir. 2008). 
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1. 

2. 

3. 

4. 

Non Employee: A business-record foundation may be laid, in whole or in part, "by 
the testimony of a government agent or other person outside the organization whose 
records are sought to be admitted." United States v. Hathaway, 798 F.2d 902, 906 
(6th Cir. 1986). The only requirement is that the "witness be familiar with the record 
keeping system." Id. See Zayre Corp. v. SM & R. Co., 882 F.2d 1145, 1150 (7th 
Cir. 1989). 

Written Foundation Permitted: FRE 902( 11) extends FRE 803(6) by allowing a 
written foundation in lieu of an oral one. United States v. Adefehinti, 510 F.3d 319, 

• .. 
325 (D.C. Cir. 2007). ·+.,. ,;, ;";ll . 

. 1 i:~ ,:.·-1 ·.· 
No Per_sonal Knowledge: The person laying the found~!~on .foft?~~_ptrod_~9Ji?n of 
the business record need not have personal t now1edg1~t;th\ i ~"\-cora?-~;:,P,,,~~epat1on: 
Dyna Const. Co. v. Mc Wane, Inc., 198 F.3~ §67, 576 [~th Cir. 1:9Q9). See blso United 
States v. Franks, 939 F.2d 600, 602-03 (8th Cir. J 991 J:( ejecting'l1i~fendant's 
contention that the FRE 803(6) witness needed toikpow wl).o preearea delivery 
records and airbills). ~- · "~ '' ··: ··" · · 

a. 

1. t'Jitigation Materials: Records prepared in anticipation of litigation are not made in 
the · rdinary course of business. Palmer v. Hoffman, 318 U.S . I 09, 114 (1943) . 
Reports prepared for the purpose of litigation do not fall within business records 
exception because they are not kept in the course of regularly conducted business. 
Timberlake Const. Co. v. US. Fidelity and Guar. Co., 71 F.3d 335, 342 (10th Cir. 
1995) ("It is well-established that one who prepares a document in anticipation of 
litigation is not acting in the regular course of business."). Same result for materials 
prepared in response to a subpoena. United States v. Kim, 595 F.2d 755, 761-62 
(D.C.Cir. 1979). Such records lose the assumption of trustworthiness. 
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2. Financial Statement: "Although a financial statement audit is based in part on 
hearsay, it is generally adm issible as a business record of the audited entity under 
FRE 803(6)." See Paddack v. Dave Christensen, Inc., 745 F.2d 1254, 1257 n. 3 (9th 
Cir. 1984). 

3. Email: A party seeking to introduce an employee's email under the business record 
exception must show that the employer imposed a business duty to make and 
maintain the record. Schaghticoke Tribal Nation v. Kempthorne, 587 F.Supp.2d 389 
(D.Conn. 2008). See also DirecTV, Inc. v. Murray, 307 F.Supp.2q ]64, 772-73 
(D.S.C. 2004) (admitting sales records in emails und~, as busif!-~Ss~i:~prds when the 
sale orders were regularly _received by ema!l and the e~~s we~~7ret!J?ed a~-records 
of each order); Stevens Shrppmg and Terminal Co. v. Ja .. ,_ RamJ:!,o~:; 334 .~t3d 439, 
439, 444 (5th Cir. 2003)(trial court's ruling that e-mai .'.~SP.on'd~Ji.ce was} 
inadmissible hearsay was not clear error) ; ·'\ ~.i.1 t .·>j/Y 

~ .. ;. .. 
-·E,\r 

rah, ···~\L}. 

4. Memos: Interoffice memos may not be admissi61~)f notJJ'!-11 o! ~ ~tisiness 's formal 
activity. Zenith Radio Corp. v. Matsushita Elec. I'ifclu.s,. Cdrjl J.-f>.05 F. Supp. 1190, 
1232 (E.D. Pa. 1980)(interoffice memos inadrri'issiblt Hecause they were not formal , 
required to render or requ ired to keep /'f, s, but - ,e mm:ely "casual and informal in 
nature"). 

5. a business record where the 

6. 

. ce in the ordinary course of its 
he files. Deland v. Old Republic 
1985). 

. µ1 terv1ew may be a business record, but at most that means the fact 
caff e ly mtne accuracy of the transcript or interview notes - it says nothing 

e reliaom y of the information contained in the interview. If the proponent 
want . se the transcript as substantive evidence for the truth of the matters 
asserted b the speaker, another hearsay exception must be found to cover the 

earsay within hearsay. See United States v. De Peri, 778 F.2d 963 , 976-77 (3d Cir. 
-8-5) (proffered interview reports posed "a classic ' hearsay within hearsay' 

.i'( 

pro :tern;" to be admissible the interviewees' "out-of-court statements .. . require[d] a 
separate hearsay exception") ; cf Bondie v. Bic Corp. , 947 F.2d 1531, 1534 (6th Cir. 
1991) (a report containing a party's statements was admissible because of "the 
combined effect of' two separate exceptions) . 

8. Telephone Records: These are business records. United States v. Yeley-Davis, 632 
F.3d 673 , 678 (101

h Cir. 2010). 
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9. 911 Call: Because citizens who call 911 are not under any ' duty to report,' a 
recorded statement by a citizen must satisfy a separate hearsay exception. Semas v. 
Edwards, 45 F.3d 1369, 1372 (9th Cir. 1995). 

G. Public Records As Business Records: At least one court has held that public records and 
convictions are not properly admitted as business records. United States v. Weiland, 420 
F.3d I 062, I 074 (91

h Cir. 2005). The Ninth Circuit has concluded that public records, 
includjng records of conviction, must be admitted, if at all , under FRE 803(8), or, in some 
cases, under a specific hearsay rule, such as FRE 803(22), governing the admission of 
prior convictions. United States v. Orellana-Blanco, 294 -,3d I 143,Jl49 (9th Cir. 2002); 
United States v. Pena-Gutierrez, 222 F.3d I 080, I 086-87 (~pr. 2000). The court 
reached this conclusion to prevent the government from circun'tve,~tingf'~ 803_(~) by 
admitting public records as business records under FRE 803(q). / rffejland, /4.20 E)d at 

• ~., /i-•.,;,,. i)r ~ {~ . 

1074 · ~~ . · . ~~ 

1. 

B. Reguir~ments Of Record Keeping System: The "absence of entry" rule may only be 
invoked W-here the record from which the entry is absent is one "kept in accordance with 
the provisions of paragraph (6)" ofFRE 803. Brodersen v. Sioux Valley Memorial Hosp., 
902 F.Supp. 931, 953 -954 (N.D.Iowa 1995). 

C. Absence Oflnformation In Individual Record: Courts may also apply the negative 
inference to individual business records. The "[ f]ailure of a record to mention a matter 
which would ordinarily be mentioned is satisfactory evidence of its nonexistence." FRE 
803(7) Advisory Committee. 
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VIII. Public Records: Public records are generally excepted from hearsay restrictions. FRE 
803(8). Records, reports, statements, or data compilations, in any form, of public offices or 
agencies, are admissible when these materials (A) set forth the activities of the office or 
agency, (B) incorporate matters observed pursuant to duty imposed by law, or (C) contain 
factual findings resulting from a legally authorized investigation. 

A. Overview: The common law excepted public records from hearsay restrictions; the rules 
continue this exception. The public records exception is justified on "the assumption that 
a public official will perform his duty properly and the unlikelihood that j,.e will remember 
details independently of the record." ~RE 803(8) Adviso~ ~ ommittet ;(ai!,ifg Wong Wing 
Foo v. McGrath, 196 F.2d 120 (9th Cir. 1952); Chesapeak'M&.,DelGJfare ([!anal Co. v. 
United St~,~~· 250 U.S. 123 (1919)). Accord_ingly, th~ rule'~ J~luag~t t~t uses 

1
g~ reports 

of the act1v1tles of the office, and on observations : nd mvesti,~atJ.,~~,!'1aa~J¥t!1<J.~{he 
authority of law." United States v. De La Cruz, 4.69. F .3d I · f , 1 Oo9.1';(71h 'Giti z006) 
(emphasis in original) (holding that a city ' s legal opinion wa§.not exeTu.'pted from hearsay 
rule under FRE 803(8)). 

1. No Sponsoring Witness: No foundational te 
. -

2. 

records. United States v. Vidacak, 553 f J d 34 , 
exception does not require a spons 
523 , 546 (2d Cir. 1997); United lt 
(9th Cir. 1997). ~- ~ 

ublic records may contain hearsay statements by someone other 
. 's author(s). If so, those statements are double hearsay and need 

their ·o q exception to be admissible. United States v. Pagan-Santini, 451 F.3d 258, 
264 (1 51 

· ir. 2006). "[H]earsay statements by third persons ... are not admissible 
der [Rule 803(8)(C)] merely because they appear within public records." United 

t t s v. Mackey, 117 F.3d 24, 28-29 ( I st Cir. 1997). 

B. Activities Of The Office Or Agency: The public record exception excepts from the 
hearsay rule public-agency statements " in any form" setting forth "the activities of the 
office or agency." United States v. Romero, 32 F.3d 641,650 (151 Cir. 1994) (accepting 
under FRE 803(8)(A) the Secretary of State's certification that a vessel was stateless 
because it "was a statement by a public agency setting forth a routine activity of that 
agency"). See also United States v. Lechuga, 975 F.2d 397, 399 (7th Cir. I 992); United 
States v. Vidaure, 861 F.2d 1337, 1341 (5th Cir. 1988). 
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D. 

1. Examples: Given the breadth of public agency action, the types of materials made 
admissible are countless. It includes an Applicant Register ranking applicants for 
employment. Alexander v. Estepp, 95 F.3d 312, 314 (4th Cir. 1996). It includes 
complaints filed in state courts, Blue Tree Hotels v. Starwood Hotels & Resorts, 369 
F.3d 212, 218 (2d Cir. 2004), as well as warrants of deportation. United States v. 
Loyola-Dominguez, 125 F.3d 1315 (9th Cir. 1997). When offered to show the fact of 
conviction rather than underlying guilt "a judgment readily fits the public records 
exception." Olsen v. Correiro, 189 F.3d 52, 63 (1 st Cir. 1999). An assessment can 
also be admitted under the agency records exception. Christopher .helps & 
Associates, LLC v. Galloway, 492 F.3d 532, 542 (4t\ti{Gir. 2007 ., 

~t·~~~.,, . 

1. des records created with an eye 
d States v. Mendez, 514 F.3d I 035, 

r, 807 F.2d 159, 162 (10th Cir. 

,.Le a thori : The public records exception allows a 
court to admi_ 
factual fin i . 
iMtess the "' .. 

rc:Th~an.!J;,~ports, in any form, of public agencies setting forth 
f m an investigation made pursuant to authority granted by law, 

f info ' 'a~ion or other circumstances indicate a lack of trustworthiness. 
on, 4 F.3d 91 , 113 ( I st Cir. 2008). The rules presume the evidentiary 
br , cords and reports because of the reliability of the public agencies 

n tie investigation, and their lack of motive for conducting the studies 
rm the public fairly and adequately. Ellis v. Int'! Playtex, Inc. , 745 F.2d 

lf. 1984). 

1. -eption: FRE 803(8)(C) contains an exception: the record need not be excepted 
fro~ the hearsay rule if the sources of information or other circumstances indicate a 
lack of trustworthi·ness. When the trustworthiness of such an investigative report has 
been challenged, the court assesses and weighs factors such as: ( 1) the 
investigation's timeliness; (2) the investigator's special skill or experience; and (3) 
any possible motivation problems. Ellis, 745 F.2d at 300-0 I. Other factors that may, 
in the proper circumstances, be appropriate to such an evidentiary assessment, 
include "unreliability, inadequate investigation, inadequate foundation for 
conclusions, [and] invasion of the jury's province." Distaff, Inc. v. Springfield 
Contracting Corp. , 984 F.2d 108, 111 (4th Cir. 1993). 
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2. 

3. 

4. 

. . 

a. Burden: The party challenging admissibility has the burden of proving 
untrustworthiness under FRE 803(8)(C). Freitag v. Ayers, 468 F.3d 528, 541 (9th 
Cir. 2006); Johnson v. City of Pleasanton, 982 F.2d 350, 352 (9th Cir. 1992) 
(reports of public agencies shall be admitted where the challenging party fails to 
meet its burden to show untrustworthiness). To exclude evidence which 
technically falls under FRE 803(8)(C) there must be "an affirmative showing of 
untrustworthiness, beyond the obvious fact that the declarant is not in court to 
testify." Kehm v. Proctor & Gamble Manufacturing Co., 724 F.2d 613, 618 (8th 

b. 

Cir. 1983). 

- ~~ 
=a..=..=...,=..ec""':oa.ar-=daa:.s"": , EOC i!l~terminations are generally ~dmissible under the 
public recoi: r~Jl h ·:exception t? the hearsay :ul~ (FRE 803(8)(C)), unless 

ormati'on or other circumstances indicate lack of 
1cient to justify exclusion from evidence. Barfield v. 

oun F.2d 644, 650-51 (11th Cir. 1990). These are subject to 
's _Xoeption for trustworthiness. McClure v. Mexia Ind. Sch. Dist., 750 

. 00 {5th Cir. 1985) (finding EEOC determinations are not an exception 
to , earsay when "the sources of information or other circumstances indicate the 
lack ·efitrustworthiness") . 

• Judicial Findin s And Jud men ts: Judicial findings of fact in a previous case 
·@'e inadmissible under FRE 803(8)(C), because the jury is likely to give them 
disproportionate weight. Herrick v. Garvey, 298 F.3d 1184, 1192 (10th Cir. 
2002); Milan Express v. Averitt Express, 254 F.3d 966, 983, n. 25 (11th Cir. 
200 l ). A court judgment is also hearsay "to the extent that it is offered to prove 
the truth of the matters asserted in the judgment." United States v. Sine, 493 F.3d 
1021, I 036 (9th Cir. 2007); see also 2 McCormick on Evidence, supra, § 298, at 
337 (noting the historic treatment of prior judgments as hearsay). 
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• State Commissions: A state commission ' s findings are not stamped with a 
j udicial imprimatur, and are less likely than those of a court to be given 
disproportionate weight by ajury. Davignon v. Hodgson, 524 F.3d 91 , 113 (1 st 
Cir. 2008). They are exempt from hearsay under the rule. Id. 

• Police Reports: Police reports do not fit within the FRE 803(8)(C) exception 
because they do not contain what FRE 803(8)(C) makes admissible - "factual 
findings resulting from an investigation." United States v. Taylor, 462 F.3d 
1023, 1026 (8th Cir. 2006). See FRE 803, Advisory Committet:;_Notes (" Police 
~eports have generally been e~cluded except to t4,e extent t~~bic)1; they 
mcorporate firsthand observations of the officer."): " it ,\' 

.,,, #J; _!)' :::,,, 

IX. Vital Statistics: Records or data compilations, in any form, of bimji1, deafhs/ ~r ma_triages, 
are excluded from hearsay limits if the report was ma:~f to a pu lie of i1'\~,ur§uabiftd' 
requirements of law. FRE 803(9). This exception on ly a p lies " hen the '"r,~s pnses were 
legally mandated. Gibson v. County of Riverside, 181 F.St,tI?, , .2 ~.(i)5 7, 1 O,,P§ (C.D.Cal. 2002) 
(response to questionnaire not excepted as vital statisticJJeca1,1se respon~(?iere voluntary and 
not legal obligation). 

i ent Se"· ~h: The rule requires that someone diligently search for the contemplated 
d before the hearsay exception attaches. It is not necessary, however, that the 

fou , · ational witness actually state that they have searched "diligently" provided that the 
testi~; ~ and the relevant circumstances reflected an adequate search. See United States 
v. Valde~ Maltos, 443 F.3d 910, 911 (5th Cir. 2006). 

C. Foundation Requirement: A party may demonstrate the non-existence of a public record 
with an affidavit from someone familiar with the records stating that a diligent search had 
failed to turn up the contemplated record. United States v. Hale , 978 F .2d IO 16, I 021 (8th 
Cir. 1992). Evidence may be provided in the form of a certification in accordance with 
FRE 902 that a diligent search failed to disclose the record, report, statement, or data 
compilation. United States v. Robinson, 389 F.3d 582, 593 (6th Cir. 2004). Such affidavits 
are known as Certificates of Nonexistence of Record (CNR). United States v. Urqhart, 
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469 F.3d 745, 746 (8th Cir. 2006). Generally, a certificate stating a diligent search has 
taken place is sufficient proof of the diligent quality of the search. See e.g., United States 
v. Combs, 762 F.2d 1343, 1348 (9th Cir. 1985) ( certificate with cursory language that 
search was diligent admitted into evidence). 

XI. Records Of Religious Organizations: The rules except from hearsay statements of births, 
marriages, divorces, or other similar facts of personal or fami ly history, contained in a 
religious organization's regularly kept records. FRE 803(11 ). Statements of contributions to 
a church do not constitute such personal information. Hall v. C.I.R., 729 F.2d 632, 635 (9th 
Cir. 1984). wi;-. .... \t~ 

~\{:, 1/3 ,~ 

XII. Marriage_ An~ Baptis~al Certificates: The ru les exclude fro~ "'K~~rsa~tJ~~r ~teii:pts of 
fact contamed m a certificate that the maker performed a cerem~gx 0 ~ a_dmlJ;!f.:ifeJ ~.1, r 
sacrament. FRE 803( 12). The rule requires (I) that tli~ stateme"''ts in th .<;ertilicati"fie made 
by a clergyman, public official, or other person authorized_ by tfl~,rules oi 'practices of a 
religious organization or by law to perform the act certifie<i,l nd (2),the cet#ficate must state 
that it was issued at the time of the act or within a reasonable irne thereafter. The rule is 
anticipated to apply to marriages, baptisms, and <::onfoifi~tion1:-ERE 803{12) Advisory 
Committee Notes. · · ·:: <'. 

ents concerning personal or 

ment .. ~ .judgment may be offered to show the true owner of certain properties. 
· ed State; ;. 'Boulware, 384 F.3d 794, 806 (9th Cir. 2004) (citing United States v. Perry, 

85 . d 1346 (9th Cir. 1988)). "[A) judgment, insofar as it fixes property rights, should 
be admn~ible as the official record of such rights, just like other documents of title." 
Greycas, f.nc. v. Proud, 826 F.2d 1560, 1567 (7th Cir. 1987). 

XV. Statements In Documents Affecting a Property Interest: The rules exclude from hearsay 
any statement contained in a document purporting to establish or affect a property interest, if 
the matter stated was relevant to the purpose of the document. FRE 803( I 5). This rule does 
not apply if dealings with the property since the document was made have been inconsistent 
with the truth of the statement or the purport of the document. See Silverstein v. Chase, 260 
F.3d 142, 149 (2d Cir. 2001). 
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A. Types Of Property: The rule applies to real and personal property. United States v. 

B. 

B. 

Weinstock, 863 F.Supp. 1529, 1534 n.4 (D.Utah l 994)(citing 4 Weinstein's Evidence§ 
803(15)). 

le's language contains some ambiguity as to whether ancient 
docu e .ts ca · s ffe . '.o double hearsay. The rule exempts from hearsay "statements in 

!')cumen ' an Gfulfl thus, arguably be read to make all statements in the document 
rsay exenm,~ed. The more likely reading is that ancient documents, like many other 
d~ of evidence, can contain double hearsay. FRE 803(16) only cures the statements of 

the Bacument' s author that are recorded in the document. "If the document contains more ... 
than one ,.~vel of hearsay, an appropriate exception must be found for each level." United 
States v. ' 'ajda, 135 F.3d 439, 443 -444 (71

h Cir. 1998) (citing FRE 805). 

XVII. Market Publications: The rules provide a hearsay exception for market quotations, 
tabulations, lists, directories, or other published compilations. FRE 803(17). See United 
States v. Woods, 321 F.3d 361,364 -365 (3rd Cir. 2003) (admitting information from 
database based upon its necessity and reliability). "The Rule does not apply unless the 
proponent establishes that the reports are relied upon by the public or by people in a relevant 
field." 4 Federal Rules of Evidence Manual§ 803-74 (8th ed . 2002). 
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A. Types Of Publications: The rule applies to a wide range of publications: 

• Bank directories: United States v. Goudy, 792 F.2d 664, 674 (7th Cir. 1986) (admitting 
a bank directory showing the "routing number" prefix for Los Angeles). 

• Monthly real estate sale data: United States v. Pezzullo, 4 F.3d 1006 (1st Cir. 1993) 
(admitting the publication "County Comps," which contained data regarding the monthly 
listings of properties sold, the sales prices, and the dates the sales were closed). 

• Electronic database: United States v. Masferrer, 514 }:.3d 1158, U ' 
(admitting stock quotes based upon conclusion that "Bloo rg fin ( ormation is 

ark,its"). universally relied upon by individuals and institutions invol )}n fi ' 
.. ~f1ft., ikr 

• Compilations: United States v. Mount, 896 F.2~ 12, 625 
volumes of The Collected Works of Abraham LitPl>ln wer 
because manuscript dealers rely upon the work to loc 

B. Types Of Information: Once a publication or da 
upon by the public or those in a specific fiel 
may be gleaned from qua_lified publications. 
information that requires a subjective 
in the conclusions they draw from the 
United States v. Cassi 4 F.3d 100 3). 

0 

ion or database contains 
r if individuals might differ 

is exempt from hearsay. 

C. , the admissibility of market 
is predicated on the two factors 

t if this evidence is to be obtained, 
ing every person who had a hand in 

e. Reliability is assured because the compilers know 
tis inaccurate, the public or the trade will cease 

instein's Federal Evidence§ 803.19[1] (2002). 

X rules exempt from hearsay statements contained in 
dicals, or pamphlets on a subject of history, medicine, or other 

3( 18). To qualify for this exception, the treatise must be 
eliable authority by ( 1) and expert witness, or (2) judicial notice. The 

may ori y be used while an expert is on the witness stand and the statements may 
, · to evidence but may not be received as exhibits. 

A. Esta lishing Treatise As Reliable: The treatise can be established as reliable by 
expert testimony, by admission of an expert on cross-exam, or by judicial notice. 
United States v. Norman, 415 F.3d 466, 474 (5th Cir. 2005). The foundational 
witness must have expertise in the subject matter covered by the treatise. Id. 

1. Judge As Gatekeepers: The rule explicitly requires trial judges to act as 
gatekeepers, ensuring that any treatise admitted is "authoritative." Schneider v. 
Revici, 817 F.2d 987, 991 (2d Cir. 1987); FRE 803(18). Trial judges must 
determine that the proffered treatise is trustworthy as viewed by professionals in 
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the relevant field." Id.; see FRE 803(18) Advisory Comm ittee Notes. In making 
this evaluation, trial judges need not be draconian. The object of the rule is to 
make valuable information available to the trier of fact; tria l judges should not 
insist on a quantum of proof that the proponent cannot meet. See Weinstein's 
Federal Evidence§ 803.23[4] (2d ed. 1997). 

2. Example: It was not enough that the trade magazine in which an article 
appeared was reputable; the author of the particular article must also to be shown 
to be an authority before the article could be used as a learned treatise. Meschino 
v. North American Drager, Inc., 841 F.2d 429, 4£, (1st Cir,.,l.;98

181.; see also Twin 
City Fire Ins. Co. v. Country Mut. Ins. Co., 23 F.3·d, ,.J 75, k:t184 ~7; · Cir. 1994) 
(same). The court reasoned that in "these days of q~antified1°fesea, ch, ag-a 
pressure to publish, an artic le does not reach the digq.i:ty 

0

0f a '1eij_'abl a:ffihority' 
,., .,.j, ., ~ ...-·,. 

merely because some editor, even a mosj:_teputabl¢ one, see~~fit 6 trculate it." 
°1,s": • . 

Meschino, 841 F.2d at 434. · ~Ji.:';::, 
.•. ~ .. Ai.1.·:· 

B. Rationale: The exception's rationale is self-evident: . i _authoi:ity;ef a treatise has been 
sufficiently established, the jury should bene t from .ex . erl ieaming on a subject, even if it 
is hearsay. See Mueller & Kirkpatrick, Evidenc~ § 8.52r t 99'f ('l 995). 

C. 

A. 

r'.i:· , 
R~leva ommuni ": The rule is flexible regarding the relevant community 
wh .onsfdetitlt reputation ev idence. "The 'world ' in which the reputation may 
exist ~-. . . as proved capable of expanding with changing times from the single 

-i~\ uncomplifated neighborhood, in which all activities take place, to the multiple and 
·r,,;uprelated worlds of work, religious affiliation, and social activity, in each of which a 

rep;uJation may be generated." FRE 803(19) Advisory Committee Notes. 
··~.i~{; 

a. Reputation At Work: FRE 803(19), in referring to "reputation ... among a 
person's associates, or in the community," encompasses one's reputation at a 
place of work. Blackburn v. United Parcel Service, Inc., 179 F.3d 81 , 98 - I 03 
(3rd Cir. 1999). "Allowing such proof [ under Rule 803( 19) ] to come from 
' associates' reflects the fact that nowadays a person's reputation may no longer 
exclusively be found in the place where the person lives, but frequentl y can only 
be ascertained from coparticipants in the varied activities that make up a modern 
person's world." 5 Weinstein's Federal Evidence § 803.24[2] (1999). 
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b. Witness Must Be From The Community: Before a witness can testify to 
reputation, the witness must be qualified by showing membership in a group 
familiar with the personal or family history of the person in question. Blackburn 
v. United Parcel Service, Inc., 179 F Jd 81 , 98 -103 (3rd Cir. 1999). 

2. Foundation Of The Information: Trustworthiness in reputation ev idence is found 
when the topic is such that the facts are likely to have been inquired about and that 
persons having personal knowledge have disclosed facts which have thus been 
discussed in the community; and thus the community's conclusion, if any has been 
fanned and is likely to be trustworthy. United States v. Brodie ,-'3~6 f .Supp.2d 83, 
97 -98 (0.0.C. 2004) . A proponent of reputation te;titnony m~st establish that it 
"arises from sufficient inquiry and discussion among p~ftops with pl/sonaf:'. ,-: 

M '··. ,·. 
knowledge of the matter to constitute a trustworthy 'reJ?Uf.gtiQp. "' ·B,/qckbuiti;· I 79 

.,. "·I"--,,, . , . ~·-
FJd at I 00. The judge should consider not pn,ly the feandatio:q-t1J1at has}l:>e'en laid for 
the reception of this reputation evidence, but also sucQ actors as~$-s ignificance and 
nature of the fact towards which the proof is dir . , tlf6l1!,yailabqity of other 
evidence, and the nature of the litigation. Id J~,f\,:,;~· 

XX. Reputatio . egarding Land: The rules provide a hearsay exception for evidence regarding 
"[r]eputatioiNn a community, arising before the controversy, as to boundaries of or customs 
affecting lands in the community, and reputation as to events of general history important to 
the community or State or nation in which located." FRE 803(20). 

A. Nature Of Opinion: Community opinion, not individual personal observations, triggers 
FRE 803(20). See The Nature Conservancy v. Naki/a, 671 P.2d I 025, I 034 (Haw.Ct.App. 
1983). In addition to land boundaries, the rule extends to community opinion on the 
ownership of land. See Guerrero v. Guerrero, 2 N.M.I. 61, 69 (1991). 
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1. Age Of Information: The reputation must predate the dispute. There is some 
support for the idea that the matter must be ancient "or one as to which it would be 
unlikely that living witnesses could be obtained." People of State of N. Y. by Abrams 
v. Ocean Club, Inc., 602 F.Supp. 489,491 (D.C.N.Y. 1984). 

2. Customs: The exception may allow a witness to testify as to historical background 
as "events of general history. " United States v. Belfast, 611 F.3d 783, 821 (J J 1h Cir, 
20 l 0). 

B. Foundational Requirements: The Advisory Committee .Notes to th&fcile~point out that 
trustworthiness in reputation evidence is found "when the 'f6tic; is sugt• thai:the fa,\:tS are 

"'"'it.·- "f''~ ' .. ~. 'ty 

A. 

likely to have been inquired about and that persons having pets9q.al kn~,wledge li,ive 
disclose~ facts which_ hav~ thus been discussed i~-t~e communityt d t liu~_!h~ jjf .. 
community's conclusions 1f any has been found, 1s,:)1kely to -oe a trustw rthy:one:" ( Cztzng 
5 Wigmore, Evidence§ 1580, p. 444 (1974)). 

1. erence Between Reputation And Opinion: There is a difference between 
opinion and reputation evidence. Hearsay evidence of a person's reputation can be 
rebutted without cross-examining the declarant, merely by introducing reputation 
witnesses in rebuttal. A statement of opinion can be challenged or rebutted only by 
cross-examination. 

C. General Interest: To have significant probative value, the matter in question "must be 
one of general interest, so that it can accurately be said that there is a high probability that 
the matter underwent general scrutiny as the community reputation was formed." 
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McCormick on Evidence § 324, at 750 (2d ed.) (footnote omitted). Wigmore states this 
"general interest" requirement more emphatically: "the facts for which such an opinion or 
reputation can be taken as trustworthy must . .. be such facts as have been of interest to al l 
members of the community as such, and therefore have been so likely to receive general 
and intelligent discussion and examination by competent persons, so that the commun ity's 
received opinion on the subject cannot be supposed to have reached the condition of 
definite decision until the matter had gone, in public belief, beyond the stage of 
controversy and had become settled with fair fina lity." 5 Evidence § 1598, at 564-565. 

XXII. Judgment Of Previous Conviction: The rules provide a h~rsay excepti.efliJor certain 
criminal judgments of conviction . FRE 803(22) allows judg~ hts of fe:16ny .69nvictions 
resulting after trial or from guilty pleas to be admitted into evil{ \. to e,stab}ish any fact 
essential to sustain the judgment. · · · · · 

·'~ {: ~~/:t-t{:i, 
. • tf·i· ",;(ft> . . 

A. No/o Contendere Plea: The hearsay exception does not apply to nolo'fcb.Qtendere pleas . .-.-- . -.~.,.. .... 
United States v. Nguyen, 465 F.3d 1128, 1131 - I 132 t9.,,, Cir. \~()~ 6). ~ Qftt"contendere 
convictions are inadmissible "consistent with the .· . f rio it Pl~.as in Rule 41 O." 
FRE 803(22) Advisory Committee Notes . 

1. 

2. 
~ 

ce. See Olsen v. Correiro, 
at certain evidence of 

emeanors: FRE 803(22) does not waive hearsay restrictions for misdemeanor 
convictions because "motivation to defend at this level is often minimal or nonexistent." 
United mtes v. Nguyen, 465 F.3d I 128, 1131 -1132 (9th Cir. 2006). 

C. Special Cases 

1. Foreign Courts: Foreign court records, including the indictments, are admissib le 
under FRE 803(22), which excepts judgments of previous convictions from the 
general ban against hearsay. Mike's Train House, Inc. v. Lionel, L.L. C., 472 F.3d 
398, 412 ( 6th Cir. 2006). 
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2. Indictments: Several courts have held that an indictment from a previous 
conviction is properly included within the scope of FRE 803(22) and is thus 
admissible despite being hearsay. See Maynard v. Dixon, 943 F.2d 407, 414 ( 4th 
Cir. 1991) (an indictment relating to a previous conviction is admissible). 

3. Acquittals: No hearsay exception exists for acquittals. United States v. Bailey, 319 
F.3d 514, 518 (D.C. Cir. 2003). Evidence of prior acquittals are inadmissible. 
United States v. Grieco, 277 F.3d 339, 352 -353 (Yd Cir. 2002) (citing United Stales 
v. De La Rosa, 171 F.3d 2 15 (5th Cir. 1999); United States v. Man:ero-Ortiz, 160 
F .3d 768 ( l st Cir. 1998)). "A judgment of acquittal -· §.relevant t~ tne;l~gal question 

' ;.. • <· 

of whether the prosecution is barred by the constitutional, doctrin,e ofrdoubl~ jeopardy 
or of collateral estoppel. But once it is determined that tfi¢se pl~as ut bar hdye been 
rejected, a judgment of acquittal is not usually admissi.ol~ to 'rebut'~rt(~rences that 

, _:.,,, • .., ·,.,,~\, --'l~'.c:' • 

may be drawn from the evidence that was aqw itted." f(!(l iLedStqJes v/ Viserto, 596 
F .2d 531, 53 7 (2d Cir. 1979). Judgments of ac ittal ate hearsay,: Jd. See 2 
McCormick on Evidence,§ 298 (1999) . }tic:· 

:&,,,.,;,·· 

XXIII. Civil Judgments As To Family Or Land: Judgment ~. roci~ . f ;~tt: rs of personal, 
family, or general history; or boundaries, essentia to the udgmelit, are excepted from 
hearsay limits if the same would be prova!Jl"e b); e\Ri_ nee o~reputation. FRE 803(23). 

~~ "t { 
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Notes ----------------------------------------------------
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[E6] HEARSAY EXCEPTION (WITNESS UNAVAILABLE} 

QUICK RULE: FRE 804 lists the hearsay exceptions that may apply only if the 
witness is "unavailable. " The witness 's "unavailability " can 
arise from a privilege claim, the witness's absence, bad memory, 
or a refusal to testify 

DISCUSSION >, 

I. 

t;\.. /'J- !.~~f-:i .. 
I\~- - . :-'{ 

. . }:, . 
Unavailability: If a declarant is unavailable as a witness, addition~l heal;s<J.Y ~xceptiqns may 
apply to that declarant's statements. FRE 804. These include his Jtri:mer fesJfjnony, 5:tatements 
made under belief of impending death, statements mad.e againsrnnte~{t,.ani ~tatettl&flts made 

~-•'.?· .•. ,:;.; 
regarding personal or family history. Id. The party seeking to roducd( . say statements 
bears the burden of showing that the declarant is unavailabi . U'r.zzted StatiS:v .• Qchoa, 229 
F.3d 631,637 (7th Cir. 2000). , 

A. 

1. 

ti;,. 
·i;}? 

Defen.1lant: A defendant in a criminal trial is presumed to be unavailable. 

If 

United States v. Robbins, 197 F.3d 829, 838 (71
h Cir. 1999). A party asserting the 

,t .. p.rivilege against self incrimination, cannot then seek to deem himself unavailable 
'sb to permit the admission of his own out-of-court statement. United States v 
Kimball, 15 F.3d 54, 55 -56 (51h Cir. 1994). "When the defendant invokes his 
Fifth Amendment privilege, he has made himself unavailable to any other party, 
but he is not unavailable to himself." United States v. Hughes, 535 F.3d 880, 882 
(81h Cir. 2008)(quoting United States v. Peterson, 100 F.3d 7, 13 (2d Cir. 1996)). 

B. Refusal To Testify: A witness is rendered unavailable if he simply refuses to testify 
concerning the subject matter of his statement despite judicial pressures. FRE 804(a)(2) 
Advisory Committee Notes. The record must reflect that the witness "persist[ ed] in 
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refusing to testify concerning the subject matter of his statement despite an order of the 
court to do so." Gregory v. Shelby County, Tenn. , 220 F.3d 433, 448 -449 (6th Cir. 2000) 
(finding that judicial pressure would have been unavailaing for witness serving life 
sentence). The trial judge may not need to threaten contempt to determine if the 
witnesses' persistence was adequately tested before the witness is deemed unavailable. 
United States v. Boulahanis, 677 F.2d 586, 588 (7th Cir. 1982). 

C. Lack Of Memory: A declarant is unavailable if he or she "testifies to a lack of memory 
of the subject matter of the declarant's statement." FRE 804(a)(3); Schindler v. Seiler, 474 
F.3d 1008, 1012 (7th Cir. 2007). This exception is not available ifthe.::deelw.;ant can recall 

. = «··· 
the statement or lack thereof. Id. ' ~ (!} 

., ;;JJ:c ; : .. 
D. Illness Or Incapacity: A witness is unavailable if she is unaQ_ •.. 0 be present or,to testify 

at the hearing because of death or then existing P~;Y ical or .1ifnt"al4ill.P.es . .;Q!i'~!Jt'irrnity. 
Mutuelles Unies v. Kroll & Linstrom, 957 F.2d 701, 713 (9%Cir. 1992 .. (citing FRE 
804(a)(4)). In determining whether a witness is unav&iJgble, -~qurts co~ ider factors such 
as the nature of the infirmity, the expected time Ok,feCoV'.~l;Y,, tner.i lt apJJify of the evidence 
concerning the infirmity, and other special circumstan,ces:'\S~e Ec!ce"'f v. Scott, 69 F.3d 69, 
72 (5th Cir. 1995). 

1. Doctor's Opinion: Court may c17,.e ... 
unable to undergo the stress of tttsffi fyin 
1205 (9th Cir. 2002 Late term pr ' 
Doctor ' s note). ·, 

E. the proponent of the witness ' s 
process or other means. FRE 

1. o s·atlsfy the rule's reasonable means mandate, a good-faith 
·s ,Be made €>· obtain the declarant's presence at trial. FRE 804(a)(5). See 

v. Kehm, 99 F.2d 354, 360 (7th Cir. 1986); Barber v. Page, 390 U.S. 
19 · These reasonable means must be "genuine and bona fide. " 

aa, 498 F.3d 945, 952 (9th Cir. 2007). 

g Of Search For Witness: The effort to bring the witness to trial must 
begin well before trial and include pursuit of compulsory process. United States 
v. Hite, 364 F.3d 874, 882 -883 (7th Cir. 2004), rev 'don other grounds. Courts 

e sensitive to how close to the beginning of trial a party began searching for the 
witness they hope to deem "unavailable." United States v. Quinn, 901 F.2d 522, 
527-28 (6th Cir. 1990) (the government's subpoena of a declarant on a Thursday 
before a Monday trial was not justifiable as a good-faith effort because the trial 
date had been set for a month.). 

b. Effort Must Be Made: Courts may insist that an effort made to obtain the 
witnesses attendance, even if it is unlikely to be successful. United States v. 
James, 128 F.Supp.2d 291 , 297 (D.Md. 2001) ("Although appellant stated that 
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II. 

his son Ruben was in the Dominican Republic, there was no evidence that he had 
made any efforts or taken any steps to procure his son's attendance or testimony 
at trial."). 

c. Examples: A fugitive from justice is reasonably deemed unavailable for trial. 
United States v. Chapman, 345 F.3d 630, 632 (81h Cir. 2003). Cf United States 
v. Flenoid, 949 F.2d 970,973 (8th Cir. 1991) (defense showed unavailability of 
witness through numerous attempts at service, other attempts to reach the witness 
at her last known address, and by exhausting all other leads concerning her 

. .. :~~- . 
whereabouts). See United States v. Mann, 590 •. · d 361, 367 (l's!ICtr. 1978) 
("other reasonable means" is a relatively high go6ci~~faith st~ dardfthat cannot be 
satisfied by perfunctory efforts). · ~, , :!:' 

.., ",'(r - ,' 
• - '7-:· •• ~ ... rE . , .... 

F. Absence Cannot Be Procured: "A declarant is ·not unava· ii:He as :Witriess"ifi-f .. 
absence is due to the procurement or wrongdoing of the prc/ orent of'a:J5taJement for the 
purpose of preventing the witness from attending or te · ing.~• FR 4( a). United 

A. 

States v. Hazelett, 32 F.3d 1313, 13 17 (8th Cir. 19:9~). 

=::;e,;:.::.:..;~b'=,'t=iv,.=e: v· e "similar motive" requirement is a fact-intensive investigation, 
n.:tlre case's particular circumstances. FRE 804(b)(l); United States v. 

Saler 05 U.S. 317, 325 (l 992). "The 'similar motive' requirement is inherently 
. factual a · a depends, at least in part, on the operative facts and legal issues and on the 
ccmtext of the proceeding." United States v. Geiger, 263 F.3d 1034, 1038 (9th Cir. .,. 
20.0.JJ 

. ·t 

a. Specificity Of Consideration: The court must determine at what level of 
generality a party's respective motives should be compared, an issue that has 
divided the circuits. See 2 Mccormick On Evidence § 304 (6th ed. 2006) (noting 
that the circuits appear to be in disagreement over "whether in typical grand jury 
situations exculpatory testimony meets" FRE 804(b)(l)'s similar motive 
requirement). 
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B. 

1. 

i. High Level: In United States v. Miller, 904 F.2d 65 , 68 (D.C.Cir. 1990), the 
court compared the government's respective motives at a high level of 
generality. The Miller Court concluded that " (b ]efore the grand jury and at 
trial" the testimony of an unavailable co-conspirator "was to be directed to 
the same issue-the guilt or innocence" of the defendants, and thus, the 
government's motives were sufficiently similar. Id.; accord United States v. 
Foster, 128 F.3d 949, 957 (6th Cir. 1997). 

11. Granular: In United States v. DiNapoli, 8 F.3d 909 (2d Cir:: 1993) (en bane) , 
the court compared motives at a fine-grained l~vel of P¥ @;,iil~ ity. " (W]e do 
not accept the proposition ... that the test of sfirlj,lar mtjti:Ve iti~imply 

"' $&.. . > 

whether at the two proceedings the questioner tak~~ the SfID1~Jide of1he same 
issue." Id. The proper test for similarity at this'., ei · ~ tl1er the))/ 
questioner had "a substantially similar)degree df>'inter .in 'p1~V:a1lifig. " on the '-'~· !:I , ' 
related issues at both proceedings); accord Unit~rj States wJ_;_Q_mar, 104 F.3d 
519, 522-24 ( I st Cir. 1997) (the governm~nt wiH r.flrely h.,,_a;f·, e' a similar motive 
in questioning a witness before a grahcljur{ ~ it wdfilcftil eat trial). 

~ -\,. 

There must be ' a settled 

clarant · elieved Death Was Near: A declarant's serious injuries can 
fere ~e that he believed death was imminent, see United States v. 

20, 137 (3d Cir. 2002), but the nature and extent of the injuries 
that the declarant " must have felt or known that he could not 

survi ; .. Mattox v. UnitedStates, 146U.S.140, 151 (1892). Aninjury, though 
severe, ca · not support a dying declaration if they are obviously not life-threatening 
· nature. United States v. Shields, 497 F.3d 789, 793 (8111 Cir. 2007) . 

· -actors: Courts will consider if (I) a doctor diagnosed the injuries as life 
threatening, (2) whether others expected the declarant to survive, and (3) whether 
the declarant believed he would die. Id. See United States v. Lawrence, 349 
F.3d 109, 117 (3d Cir. 2003) (attacker ' s identification was not a dying 
declaration because there was no evidence declarant believed death was 
imminent, everyone expected him to survive, and no one told him he would die). 
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C. Statement Against Interest: A statement against penal interest is exempted from hearsay 
exclusion if it meets three elements: (I) the declarant must be unavailable; (2) the 
statement must be against the declarant's penal interest; and (3) corroborating 
circumstances must exist indicating the trustworthiness of the statement. United States v. 
MacDonald, 688 F.2d 224, 232-233 (4th Cir. 1982), United States v. Robbins, 197 F.3d 
829, 838 (7th Cir. 1999). This rule applies to all witnesses and must not be confused with 
the rule exempting all admiss ions by a party opponent from hearsay. FRE 801 (d)(2). 

1. Statements Against Penal Interest: Self-incriminatory statement2 made by 
individuals involved in a criminal action fall "withinthe definitiofio'f a statement 

2. 

·.. . H •:: 

against penal interest excepted from the exclusions of<il\~ hearsay ru.le:" United 
States V. Pratt, 553 F.3d 1165, l 171 (8th Cir. 2009); FRE:~0~4(b)(3) . .t-A stat~ment that 

may f~rfeit declar~nt' s favorable plea agre~I?ent and ~~-~gft'Ji;].:Pr?·s~'.o¥t,i~}hi{f against 
penal mterest. Umted V. Jackson, 540 F.3d 0 tis, 588 - 89 (7t1\ ,.1r. 20os,·. 1,, 

a. 

a. 

tatement Of'Fersonal Or Family History : Statements "concerning the declarant's own 
birln,}:'adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or 
marriage ancestry, or other similar fact of personal or family history" are not excluded by 
the hearsay rule if the declarant is unavailable. United States v. Pluta, 176 F.3d 43 , 47 (2d 
Cir. l 999)(quoting FRE. 804(b)(4)(A)). See United States v. Hernandez, l 05 F.3d 1330, 
1332 (9th Cir. 1997). 

1. Breadth Of Exception: The rule only excepts from hearsay those facts related to 
family history that are likely to be uncontroversial. The rule is not intended to 
address "highly debatable or controversial matters ." United States v. Carvalho, 742 
F.2d 146, 151 (4th Cir. 1984). " [T]the rule rests on the assumption that the type of 
declarant specified by the rule wi 11 not make a statement about the type of fact 
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covered by the rule unless it is trustworthy. " 4 Weinstein's Evidence§ 804(b)(4)[01] 
(1981). The assumption exists where the facts at issue concern, for example, the date 
of a marriage or existence of a ceremony. Id. See United States v. Medina-Gasca, 
739 F.2d 1451, 1454 (91h Cir. 1984) ("Since some of this testimony went to a critical 
element of the crimes charged ... we think the trial judge would have been better 
advised" no to allow it in under 804(b)(4)) . 

E. Statement Offered against Party That Procured Witness's Absence: The "forfeiture 
by wrongdoing" rule applies when a party "engaged or acquiesced in wrqngdoing that was 
intended to, and did, procure the unavailability of the declarant as a 'Yi'tiless." FRE 
804(b)(6). This rule codified the common law forfeiture <l82'tr,ine. D~ is f ~lwashington, 
54 7 U.S. 813 , 833 (2006) . The requirement of intent "means ·t1i~J the·:~_xci§ption a~plies 
only if the defendant has in mind the particular pu~pose of ~!kin"g,rf_Qe W\Jef~,~it 
unavailable." Giles v. California, 128 S.Ct. 267 ' -687 -268t(2008.} .. ,\ " ~;;:::}"1 

~,,.... ""·'>II'> 

Notes: 

"t-\ . ';;, .. 
1. Bad Act Not Enough: It is not enough that a defendanfmurdered'..a"v ictim with the 

effect of preventing her testimony; rather, the uefend apt ~TI-§t)1a!JV murdered the 
victim with the intent of preventing her testimo-fi.y_. Dhyis., 547 U.S. at 833 . 

~~ -·~\~. 
---- - ------------, 
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